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STANDARDS, PROCEDURES AND PUBLIC APPOINTMENTS COMMITTEE 
 

SCOTTISH ELECTIONS (FRANCHISE AND REPRESENTATION) BILL 
 

WRITTEN EVIDENCE FROM DR HANAH GRAHAM 
 
 

I support the overall principles of this Bill. This evidence submission focuses on 
convicted people in prison in Sections 4, 5 and 6 of the Bill. Key points for 
consideration include: 

 Convicted prisoners should be given the right to vote. However, the provisions in 
the Bill as it is introduced do not go far enough and its scope should be extended 
beyond those sentenced to 12 months and under.  

 People with convictions are affected by Scottish Parliament, Scottish Government 
and local government decisions and policies. People in prison should be eligible 
to vote on things that affect them and their families, especially those serving 
short-term sentences. 

 Citizens bring rights with them to prisoni. Imposing ‘civic death’ through banning 
voting rights during imprisonment and then expecting those people to emerge as 
socially, morally and politically rehabilitated citizens upon liberation is 
paradoxical. 

 Give thoughtful consideration to the provisions and practicalities regarding care 
experienced people (who are over-represented in Scottish prisons) and the 
process, supports and decision-making about how and where they will be 
registered to vote. 

 
The Bill rightly addresses a human rights issue by changing the ban on 
prisoner voting 
 
Enabling prisoner voting is long overdue. Intransigence and politicisation of this 
human rights issue has meant that we lag behind our fellow European democratic 
nations. 
This Bill seeks to redress a longstanding human rights issue. The current blanket 
ban on prisoner voting in Scotland is anachronistic and arbitrary. It is arbitrary in 
terms of when elections are held and the timing of when a person might be 
disenfranchised by virtue of the timing and length of their imprisonment. It is 
retributive, punitive and exclusionary. People are sentenced to prison as punishment 
(depriving them of their liberty by confinement in custody), not for more punishment 
(e.g., depriving them of the right to vote). The blanket ban does not necessarily deter 
crimeii, nor aid public protection. Furthermore, not only is there a lack of clear 
evidence to support the continuation of a blanket ban for these reasons, there is 
some evidence to suggest that the disenfranchisement of convicted prisoners may 
have negative implications for their desistance from crime (that is, the process of 
stopping offending), and the social, legal and moral dimensions of their rehabilitation 
and reintegration iii iv v vi vii viii ix x. In light of this, I welcome and support the principle 
and policy aim of the Scottish Elections (Franchise and Representation) Bill seeking 
to change this. 
 
I support and commend the conclusions and recommendations of the Scottish 
Parliament Equalities and Human Rights Committee (EHRiC) report on Prisoner 
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Voting in Scotland in May 2018. In particular, to underscore a key aspect informing 
my position on this Bill, it is worthwhile reiterating part of the evidence given by my 
colleague, Professor Fergus McNeill, a leading Scottish criminologist, to that 
Committee which is quoted in their report: 
 

‘Such people [prisoners] are also wounded in a civic sense, in that they have 
already been substantively disenfranchised before their formal 
disenfranchisement by punishment. They come from communities where their 
life opportunities are severely restricted, where health inequalities are profound 
and where levels of political participation are already minimal and deeply 
troubling. They are therefore civically wounded, and then as part of their 
punishment — or as an accidental consequence of it — we apply civic death in 
the form of full and formal disenfranchisement during their punishment. To make 
matters more absurd — in my view — we insist that they resurrect themselves 
civically at the moment of their release and enter back into society, fully prepared 
to make a robust and rounded contribution as politically and civically engaged 
citizens. That is completely paradoxical’ (McNeill, cited in EHRiC, 2018: 26).  

 
The Scottish Parliament and Scottish Government should critically reflect on their 
part in imposing ‘civic death’ on prisoners and expecting civic ‘resurrection’ and 
social, moral and political rehabilitation upon release – a paradox indeed. This issue 
continues to be relevant, as the Bill as it is introduced will only enfranchise a 
proportion of convicted prisoners. 
 
Marshall (2018: 8xi) stresses that a legitimate and democratic punishment must 
demonstrate a commitment to the exercise of democratic rights such as voting within 
prison: ‘prisons can be organised in such a way as to respect certain key aspects of 
prisoners’ civil liberties, generating spaces for meaningful political participation. 
Enfranchisement completes the recognition of prisoners as citizens whose voice and 
interest must count equally.’ In countries such as Norway, pre-election debates or 
hustings have been held in prisons. Meaningful political participation and 
engagement such as this should be encouraged in Scottish prisons. 
 
The views of prisoners are important to consideration of this Bill. The Scottish Prison 
Service Prisoner Survey is undertaken in all prisons and all prisoners are given the 
opportunity to participate. In 2017, approximately half the prison population took part. 
A finding of the Scottish Prisoner Survey (2017: 29xii) is that a large majority (90%) of 
prisoner participants believed that convicted/sentenced prisoners should have the 
right to vote in elections. 
 
Amend and extend the scope of the Bill 
 
I support the principle of Section 4 giving convicted prisoners the vote. However, the 
Bill should be amended by changing the current wording of convicted persons 
‘sentenced to 12 months or less’ to extend it to one of two options, which warrant 
further consideration:  
 
1. All convicted persons in prison: The first and foremost option is to advocate the 

Scottish Parliament Equalities and Human Rights Commission report (2018: 28) 
recommendation that the ‘Scottish Government legislate to remove the ban on 
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prisoner voting in its entirety’, that is, for all convicted prisoners. In countries such 
as Denmark, Sweden, Norway, Finland, Switzerland, and Ireland, there is no 
electoral ban on prisoners being able to vote – and these are good examples of 
countries that Scotland might look to learn from their record on human rights, 
social democracy, prisons and penal reform. 
 

2. Convicted persons sentenced to four years or less: The second option proposed 
here, if the first/above option is rejected or not enacted, is, at a minimum, to 
enfranchise Scottish prisoners serving short-term custodial sentences of up to 
four years, enabling them to vote. Scottish Parliament and local government 
electoral terms are, typically, a period of four years. This timeframe may make 
enfranchisement of short-term prisoners and disenfranchisement of long-term 
prisoners slightly less arbitrary if, irrespective of when an election is held and 
timing in relation to how much of a short-term custodial sentence has been 
served, there is a good likelihood those individuals will be liberated and living in 
the community within the electoral term in which they are voting for. Four years is 
the marker commonly accepted to delineate between short-term and long-term 
sentences. People with convictions and their families are affected by Scottish 
Parliament, Scottish Government and local government decisions and policies; 
those who are in prison at the time of an election should be eligible to vote rather 
than be subject to the arbitrariness of whether or not their short-term prison 
sentence happens to fall within an election year.  

 
In June 2019, the Scottish Parliament passed an extension of the presumption 
against short prison sentences to 12 months or less, which was implemented in July 
2019. This may sit in tension with the specification of ‘sentenced to 12 months or 
less’ specification of this Bill. The Faculty of Advocates (2019xiii) have observed that 
‘if the introduction of such a presumption were to mean that an extension of the 
franchise to prisoners serving sentences of less than a year would have very little 
practical impact, a colourable argument might be made that such a limited alteration 
to domestic law would not cure the Convention [ECHR] incompatibility of the current 
arrangements.’ This is further reason to extend the scope of the Bill to either all 
convicted persons in prison or convicted persons sentenced to four years or less. 
Otherwise, lingering issues of arbitrariness remain. A person on a three year 
Community Payback Order is eligible to vote, but people of shorter sentence lengths 
in prison may not, even if this Bill passes without amendment to this Section.  
 
Provisions and practicalities of registering to vote while in prison 
 
One of the matters that the Bill deals with is the practicalities of how convicted 
prisoners would vote and where they would be registered to. I support the Bill’s 
provision allowing for a declaration of local connection where the most recent prior 
address is not appropriate for registration. This is particularly important for people 
who have experienced homelessness prior to their incarceration, as homelessness is 
a significant issue among prisoners (Dore, 2015), one which may be exacerbated if 
they have served a series of short prison sentences. In discussions of this Bill, due 
regard should be given to the fact that short prison sentences are imposed in a 
variety of offence types, with varying levels of seriousness and harm. For example, 
official statistics show that, in the past five years, 9,020 prison sentences under 12 
months were imposed for shoplifting in Scotland. If this offence type and subsequent 

https://www2.gov.scot/Topics/Statistics/Browse/Crime-Justice/Datasets/DatasetsCrimProc
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imprisonment are understood in context as sometimes occurring in circumstances of 
adversity, poverty, unemployment, benefit sanctions and/or housing instability, 
discussions of prisoner voting should refrain from attenuating around arguments that 
that people are disqualified from the right to vote on the grounds of serious 
criminality. It is often more complex than that, and well contextualised nuanced 
discussions are fundamentally important. 
 
An area for thoughtful consideration is that of the perspectives and experiences of 
care experienced people. Estimates vary, but a third of young offenders and 
between a quarter and half of adult prisoners in Scotland identify as care 
experienced (Scottish Prison Service, 2017; Who Cares? Scotland, 2019xiv). 
Furthermore, if passed, this Bill will mean that care experienced young people aged 
16 years and over can vote while in custody. Circumstances and living arrangements 
prior to custody may add complexity to the process of registering to vote. Being care 
experienced can influence an individual’s sense of where they are from and their use 
of a declaration of local connection, as their most recent previous address prior to 
custody may or may not be the most appropriate for registration to vote. The Scottish 
Prison Service is a corporate parent. Corporate parenting responsibilities include 
‘providing assistance in the process of registering to vote, accessing information the 
young person needs in order to exercise their democratic entitlements, and casting 
their vote’ (Connelly and Kinlochan, 2014: 4xv). Enabling the rights and political 
participation of care experienced people with convictions is important. 
 
The right to vote, without discrimination, is not enjoyed equally by all Scots, and now 
is the time for change. Now that the relevant powers to bring change are devolved, 
Scotland should aim higher than ‘minimalist compliance’ with human rights laws for 
prisoners (von Staden, 2018xvi). Progressive, tolerant options advocated here and in 
the Scottish Parliament Equalities and Human Rights Committee (2018) report which 
recommend giving more prisoners or all prisoners the right to vote may be opposed 
due to punitiveness, populism and fear of negative public opinion. Yet, in explaining 
rights guaranteed under Article 3 of Protocol No. 1 of European Convention of 
Human Rights (ECHR), the European Court of Human Rights (2017xvii) states 
(emphasis added):  
 

There is no question, therefore, that a prisoner forfeits his Convention rights 
merely because of his status as a person detained following conviction. Nor is 
there any place under the Convention system, where tolerance and 
broadmindedness are the acknowledged hallmarks of democratic society, for 
automatic disenfranchisement based purely on what might offend public 
opinion. 

 
In deliberating on this Bill, ECHR compatibility and its provisions to end the 
automatic disenfranchisement of some or all prisoners, I encourage Members of the 
Scottish Parliament to courageously demonstrate tolerance and broadmindedness 
as hallmarks of our democratic society and of our place in Europe as a human rights 
defending nation. 
 
Members seeking information about this evidence submission are welcome to 
contact me.  
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