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Draft proposal for a Bill to amend the Scottish Parliamentary Standards 
Commissioner Act 2002  
 
Introduction 
 
1. The Parliament’s Standards, Procedures and Public Appointments Committee 
would like your views on its intention to introduce a Committee Bill which will alter the 
remit of the Commissioner for Ethical Standards in Public Life in Scotland (the 
Commissioner) to allow for the investigation of complaints into historic misconduct 
involving sexual harassment. 
 
2. The Parliament takes the issue of sexual harassment very seriously and its 
Sexual Harassment Policy aims to create an environment which is free from sexual 
harassment and sexist behaviour by adopting a zero tolerance approach to such 
behaviours. Following the recommendations of the Parliament’s Joint Working Group 
on Sexual Harassment, the Committee proposes to introduce primary legislation which 
will strengthen the current procedures involved in the investigation of complaints which 
exist to establish whether misconduct occurred, allow for the application of 
parliamentary sanctions as appropriate and to identify lessons which the Parliament 
might learn. 
 
3. The Committee understand and accepts that individuals do not always feel able 
to come forward with a complaint at the time the conduct occurred for a range of 
reasons. Concerns about damage to career prospects or working relations were raised 
by several respondents to the Scottish Parliament’s Sexual Harassment and Sexist 
Behaviour Survey, which reported in February 2018. Concerns about being taken 
seriously were also raised – and it has been the Parliament’s intention to change this 
perception through its recent work. The Parliament’s Report of the Joint Working 
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Group on Sexual Harassment observed that, although 30% of women surveyed had 
experienced sexual harassment or sexist behaviour, only a very small number had 
made complaints. 
 
4. The Committee notes that the House of Commons Commission agreed, 
following its consideration of Dame Laura Cox’s report, to recommend that the House 
amend the new Independent Complaints and Grievance Scheme (ICGS) to ensure 
that employees with complaints involving historical allegations had access the new 
Scheme. 
 
MSPs’ staff complaints about their employing MSP 
 
Current arrangements 
  
5. Until now it has only been possible for complaints about the treatment by MSPs 
of other MSPs to be made directly to the Commissioner for Ethical Standards in Public 
Life (the Commissioner). Complaints about MSPs’ treatment of Parliamentary staff, 
and the staff of other MSPs were covered by the Code of Conduct for MSPs (“the 
Code”) but were treated as “excluded complaints” under the Code to which other 
complaints arrangements, aside from the Commissioner’s jurisdiction, applied. 
Complaints about the treatment of these two groups will shortly (subject to 
Parliamentary approval) be brought within the Commissioner’s remit. 

 
6. Unlike parliamentary staff and the staff of other MSPs, conduct matters arising 
within the employment relationship between a member and their own staff had 
previously been dealt with outside the Code of Conduct and under employment law. 
In recognition of the significance of complaints about the treatment of staff by an 
employing Member the Committee proposes that primary legislation be brought 
forward so that complaints concerning sexual harassment of a member of an MSP’s 
staff by their employing that MSP can be brought within the Commissioner’s 
investigatory remit and the processes set out in the Scottish Parliamentary Standards 
Commissioner Act 2002 (the “2002 Act”).   
 
7. Primary legislative change is needed because, under the 2002 Act, the 
Commissioner’s core function is one of investigating whether the conduct complained 
of has occurred and whether it has breached a “relevant provision”, in force at the 
“relevant time” i.e. when the conduct in question is alleged to have taken place. 
 
8. An issue arises with regard to historical conduct because conduct by an MSP 
towards his or her own staff has not been covered by the Code of Conduct for MSPs 
until now and so there are no “relevant provisions” of the Code in terms of the 2002 
Act for the Commissioner to investigate.   
 
Proposed change 
 
9. A Committee Bill is therefore proposed that would apply the complaints 
processes under the 2002 Act to complaints about past instances of alleged sexual 
harassment by an MSP towards that MSP’s own staff.  The Bill would extend the 
Commissioner’s investigatory remit to enable the Commissioner to investigate 
complaints about MSPs’ conduct towards their current and former staff. It is anticipated 
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that this would involve amendment of the 2002 Act to allow for the investigation of 
such complaints by the Commissioner, and reports to the Parliament on them, under 
that Act.       
  
10. In preparing any draft Bill, regard would likely be had to the content of the 
Parliament’s Sexual Harassment Policy and “sexual harassment” as defined within 
that Policy. Also, the need for any enabling provision, that would allow the Parliament 
to adjust or fine-tune the Commissioner’s remit, or the 2002 Act’s processes, in relation 
to historic cases would be further considered.     
 
Complaints about historic conduct 
 
11. The Committee is also seeking to remove a provision which affects the 
investigation of older cases in general, regardless of who was the subject of the 
alleged misconduct. 
 
Current arrangements 
 
12. While complaints under the Scottish Parliamentary Standards Commissioner 
Act 2002 (the 2002 Act) are not subject to a time limit absolutely, the Act does require 
an extra step to be taken before certain older complaints can be investigated. The 
admissibility criteria which are set out in the Act include that the conduct “took place 
within one year from the date when the complainer could reasonably become aware 
of the conduct complained about.” 
 
13. When the Commissioner considers that the one-year requirement is not met, 
but that the complaint satisfies other tests (i.e. that it is relevant and that it warrants 
further investigation), the Act obliges the Commissioner to report to the Parliament 
setting out the reasons, in his or her view, why the complaint fails to meet the 
requirement, the reasons (if known) for that failure and any other matters that the 
Commissioner considers relevant. 
 
14. The Commissioner is also required to make a recommendation in her report as 
to whether, having regard to all the circumstances of the case, the complaint should 
be dismissed as inadmissible for failing to satisfy the second test or should be treated 
as if it had met all those requirements. 

 
15. There are currently no criteria set out in the legislation to guide the 
Commissioner in his or her recommendation to the Committee on whether a complaint 
made beyond the one-year period should be investigated and the recommendation is 
therefore entirely a matter for the Commissioner’s judgment. Ultimately, it is a matter 
for the Committee’s discretion, on receiving such a report from the Commissioner, as 
to whether or not to direct the Commissioner to proceed with an investigation. 
 
Proposed change 

 
16. The Committee proposes that the 2002 Act be amended to remove the 
admissibility requirement (at section 6(5)(e)) that a complaint be made within one year 
from the date when the complainer could reasonably become aware of the conduct 
complained about.  The Committee propose, in the interests of clarity and fairness and 
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to avoid having different procedures for complaints about different sections of the the 
Code, that this will apply to all categories of complaint – not just those involving a 
member’s treatment of others. This is therefore likely to involve the removal of the 
provision at section 6(5)(e).   

Consultation 

17. The Committee is writing to political parties, MSPs, MSPs’ staff, those who 
responded to the Committee’s 2018 inquiry into sexual harassment and inappropriate 
conduct and Dame Laura Cox, author of the independent inquiry report: “Bullying and 
Harassment of House of Commons Staff” to invite them to share their views. 
Additionally, anyone with a view is welcome to share this with the Committee.

18. You are invited to respond by Friday 31 January 2020 by sending a written 
submission to the Committee by email to sppa.committee@parliament.scot.  If you 
have any queries about the proposal, please contact the clerks to the Committee using 
the contact details above.

I look forward to receiving and considering your written responses. 

Yours sincerely, 

Bill Kidd MSP 
Convener 
Standards, Procedures and Public Appointments Committee 
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