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13 February, 2019 
 

Dear Detective Superintendent Burnett 
 
Digital device triage systems 

Thank you for your letter of 11 February 2019, and for providing the response from 
the Crown Office and Procurator Fiscal Service to Police Scotland’s request for 
clarification on the legal basis of its proposed future use of digital device triage 
systems (cyber kiosks). 

In your letter to the Justice Sub-Committee on Policing of 12 November 2018, you 
indicate that:  

“On the 12 October 2018 the SRO wrote to Crown Office & Procurator Fiscal 
Service (COPFS) seeking their views around the legal basis on which PSOS 
relied in examining digital devices.  The communication was addressed to the 
COPFS - Serious Organised Crime Division (SOCD), based at the Scottish 
Crime Campus Gartcosh.  From conversations with staff within SOCD and 
COPFS representation at the Stakeholder Group it is our understanding that 
the letter has been passed to Crown Council [sic] for consideration.  We 
sought an update on this matter on 30 October 2018 at the stakeholder 
Group where COPFS are represented”. 

The response from the Crown Office indicates that there has been some 
misunderstanding on the part of Police Scotland that its request had been passed 
by the Crown Office to Crown Counsel for consideration. The Crown Office state 
that it would be inappropriate for the COPFS to do that in relation to a request for 
broad guidance on Police powers. 

This misunderstanding and the time it has taken for Police Scotland to become 
aware of it is surprising.  The COPFS is a member of the Digital Triage Device 
(Cyber Kiosk) Stakeholder Group, chaired by Police Scotland, whose remit is to look 
at implementation of cyber kiosks within a legal framework.  The Group has met a 
number of times since the legal basis issue was raised. Could you please provide 
an explanation for the misunderstanding and time taken for Police Scotland to 
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become aware of it?  Also, the minutes of the 30 October Group meeting are not yet 
available on the website, could you please confirm when they will be published? 

The Sub-Committee has heard evidence from the Chair of the stakeholder group, 
DCS Gerry McLean, on a number of occasions.  Could you please confirm why the 
most recent update was not provided by DCS McLean? 

The Crown Office indicate in its response that it will consider the fairness of the 
approach taken by Police Scotland in assessing whether evidence will be 
admissible and that this will be done on a case by case basis. Is it Police Scotland’s 
view that the Crown Office has provided the necessary clarification on the legal 
basis for the use of cyber kiosks? 

Public confidence and policing by consent is key for the use of cyber kiosks. Chief 
Constable Iain Livingstone told the Sub-Committee on 31 January that cyber kiosks 
would not be rolled out until that was achieved, saying that:  

“It will not be rolled out until I am confident that, as chief constable, I have the 
confidence of the community that we serve. I think that it is the right thing to 
do, but I am clear that, at this stage, it demonstrably does not have the overt 
and patent consent of the people whom we serve. That is demonstrated by 
the input of elected representatives such as MSPs and other legitimate 
groups. Until I am satisfied that we can be clear that policing by consent 
underpins the use of cyberkiosks, we will not be using them. That is why I 
was clear that the roll-out will be halted until the issues are addressed”. 

Is it Police Scotland’s view that the response from the Crown Office provides the 
necessary confidence and authority to proceed with the introduction of the use of 
cyber kiosks? If not, what further steps will now need to be taken to provide that 
confidence and authority and to what timescale?   

In your letter of 11 February 2019, you indicate that the response from the Crown 
Office is under continued consideration.  You also refer to information being made 
available to the programme lead. Could you please clarify the nature of that 
consideration, confirm when it will be concluded, and the name of the programme 
lead? 

For completeness it would be helpful if you could provide the Sub-Committee with a 
copy of the letter from ACC Johnstone. 

The Sub-Committee will next meet on 21 February and therefore a response no 
later than Monday 18 February would be appreciated. 

Yours sincerely 

 

John Finnie MSP 
Convener, Justice Sub-Committee on Policing 


