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JUSTICE COMMITTEE 

PRESUMPTION AGAINST SHORT SENTENCES 

SUBMISSION FROM WEST LOTHIAN COUNCIL 

Please note all responses are based on cases were there has been West Lothian 

Criminal Justice involvement and relevant research. 

1. How the current presumption against short sentences of up to 3 months has 
worked in practice, including the impact of the presumption on offenders, 
victims and their families, and criminal justice stakeholders. 
 

Having reviewed local statistics over a five year period (2013 – 18) there has been 

no significant decline in the courts use of sentences of up to 3 months where a court 

report has been requested and submitted. Across the five years the average being 

13% of all offenders sentenced.  

Offenders: The impact of short term custodial sentences has been well documented 

and we would concur prisons are not set up to start and continue appropriate 

interventions related to reducing offending behaviours. Community sentences allow 

continued access to family, community, employment and the opportunity to engage 

with services i.e. addiction services where available.  

Victim:  For some victims an offender remaining in the community potentially gives 

them no respite from the offending behaviours. However, it may allow them to be 

included or engaged in the change process of the offending behaviour e.g. offence 

focused work for domestic abuse. 

Families: As noted above potentially they have no respite from offending behaviours 

however, by the offender remaining in the community there is more opportunity to 

signpost and refer families into supportive and appropriate services so they don’t feel 

they have to manage on their own, promoting their welfare. 

Criminal Justice stakeholders: Whilst an offender remaining in the community allows 

access to appropriate services and reduces for example disruption to treatment 

plans i.e. mental health care, it does increase demand on services. During this 

period of austerity agencies are reducing their service provision, creating long 

waiting lists with no abatement from offending during this period.  

2.The proposed extension of the presumption to sentences of up to 12 months 

including: 

a. the potential impact of this change on offenders, victims and their families, 
and criminal justice stakeholders   
 

Offenders: The positive, as noted above for offenders, is the continued access to 

appropriate interventions, family and community supports. This however requires 



  REF NO. J/S5/19/PASS/5 

2 
 

appropriate community resources being available at point of sentencing, if not prior 

i.e. court report stage, if a reduction in offending behaviours is to be addressed 

immediately. However, there is often a lengthy delay in cases calling at Court and 

consideration to the expansion of the arrest referral scheme that would support early 

referral to support agencies, for a wider range of offences at the point of arrest would 

hopefully allow some progress to be made prior to conviction.   

Victim: The longer period of time served by an offender not only allows victims 

respite from the disruption and distress of the offending behaviour  but also provides 

an opportunity to recover, access appropriate supports and develop a sense of 

stability in the community.  

Criminal Justice Stakeholders: An implicit aim in sentencer’s decision making is to 

meet the needs of offenders with a range of disposals available to them for example 

DTTO. This sentence includes a series of reviews on progress as a means to hold 

offenders to account and encourage them for progress. This places greater demands 

on court services and associated parties to provide pre-sentence reports and 

progress reports.  

A noted concern however is procedures for monitoring compliance and instigating 

breach can be slow and that there existed a lack of options for dealing with non-

compliance. Also due to a lack of community resources/availability of community 

programmes out with the Criminal Justice system, a deferment of sentencing is 

required rather than imposing custody leaving the offender unsupported in the 

community and more likely to commit further offences. (Anderson et al 2015).  A 

review of how Supervised Bail or the national roll out of Structured Deferred 

Sentences can support this if required.  This however would require to be funded. 

b. the practical and financial impacts of this proposed extension, such as the 
resources or training that may be required  

 

The Criminal Justice S27 grant funding formula is underpinned by one payment per 

order regardless of the length of time imposed. As criminal justice services cannot 

guarantee partner agencies will prioritise their client an extension of time on orders 

will be required although sentencing should not be determined on service provision 

e.g. forensic psychology. Consequently, more staff will be required to meet demand 

across a range of services which are currently in the process of being reduced e.g. 

addiction focused services. Criminal Justice services cannot hold cases alone as 

they need to be working with partners to access housing, NHS services etc.  

With this in mind the Criminal Justice system may place greater value in the benefits 

of cases being reviewed by the Procurator Fiscal in the first instance and an increase 

in the use of direct measures which still allows access to community based supports.  
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In order for Criminal Justice Services to deliver effective evidence based practices 

Community Justice Scotland will need to deliver training in a timeous fashion.  

3.Any other views relating to the proposal, for example: 

a. whether there are specific offences to which the presumption should not 
apply 
 

As this is Summary cases, and with the exception of any legislative restriction in 

relation to sentenced fixed by law, we cannot identify any particular offences that 

should be excluded.  

b. whether a figure other than 12 months would be more appropriate 
 

An offender subject to a 12 month custodial sentence is likely to serve 6 months or 

less if previously remanded. They will be subject to Prisoners and Criminal 

Proceedings (Scotland) Act 1993, Sec 16 and are entitled to voluntary Throughcare 

however; community sentences are far longer often for reasons noted above.  

c. whether there should be an outright ban against sentences of a particular 
length 

 

As this would reduce sentencing options, with custodial sentences being the last 

consideration, this decision should lie with the judicial system.  

d. the effectiveness of short prison sentences and community-based alternatives  

 

As noted previously research evidence is clear that short prison sentences disrupt 

family ties, housing, employment and treatment programmes and are ineffective in 

reducing crime. For prison sentences to work there needs to be more done in 

custody to support rehabilitation in the community regardless of the length of 

sentence or the establishment the prisoners is in.  

 

 


