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JUSTICE COMMITTEE 

PRESUMPTION AGAINST SHORT SENTENCES 

SUBMISSION FROM SHERIFFS’ ASSOCIATION 

Introduction  

The Association is grateful to the Justice Committee for its invitation to make a 

submission concerning the proposed amendment to section 204(3A) of the Criminal 

Procedure (Scotland) Act 1995 which will increase from 3 months to 12 months the 

length of custodial sentence which a court of summary jurisdiction is prohibited from 

imposing unless the court considers that no other method of dealing with the 

offender is appropriate.    

Before responding substantively, the Association would like to make it clear to the 

Committee that as a general rule, it does not comment on matters of public policy.  It 

is not the function of the judiciary to be involved in making or commenting on matters 

of public policy. We regarded the decision of the Scottish Parliament in 2010 to 

enact, what has been termed a statutory presumption against the passing of 

custodial sentences of 3 months or less, as a matter of public policy. Accordingly, 

when the Justice Committee sought our views on the presumption in 2015, we 

responded in those terms.  

We are now asked our views on the decision to extend the same presumption to 

custodial sentences of 12 months or less. We understand that the decision will be 

given legal effect shortly. Given that the usual maximum sentencing power of a 

sheriff exercising summary jurisdiction, or a summary sheriff, is 12 months on any 

one summary complaint, and given that the great majority of criminal cases initiated 

in the Sheriff Court is raised by way of summary complaint, the general effect of the 

statutory change will be that most offenders convicted in the Sheriff Court will benefit 

from the presumption that they must not be sent to jail, unless the court considers no 

other disposal is appropriate. The legislation provides also that where the court does 

consider that there is no other method of dealing with the offender, it must give its 

reasons and have them recorded. 

That represents the intention of the Scottish Government and the Scottish 

Parliament. The introduction and extension of the presumption is a matter of public 

policy. We therefore again decline to make any representations about the policy 

itself.  We are able however to offer some thoughts on some of the issues raised in 

this consultation exercise. Those issues are as follows. 

1. How the current presumption against short sentences of up to 3 months has 

worked in practice, including the impact of the presumption on offenders, 

victims and their families, and criminal justice stakeholders. 
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2. The proposed extension of the presumption to sentences of up to 12 months 

including: 

a. the potential impact of this change on offenders, victims and their families, 

and criminal justice stakeholders;  

b. the practical and financial impacts of this proposed extension, such as the 

resources or training that may be required. 

 

3. Any other views relating to the proposal, for example: 

a. whether there are specific offences to which the presumption should not 

apply; 

b. whether a figure other than 12 months would be more appropriate; 

c. whether there should be an outright ban against sentences of a particular 

length; 

d. the effectiveness of short prison sentences and community-based 

alternatives. 

 

The Association responds as follows. 

 

1.  Although Sheriffs, as a body, are those most directly involved in the application of 

the presumption there is little reliable statistical or other information available to allow 

the Association to form a concluded view on its effect. Specifically we have no 

information about average length of sentences which have actually been imposed. 

Nor are we aware of any research concerning what effect, if any, the presumption 

has had on the size of the prison population. The Association notes available 

statistics about the prison population but they are too general to allow any 

conclusions to be drawn.  

It may also be worth observing that even before the three month presumption was 

brought into force, there existed other presumptions against the imposition of 

custodial sentences. In terms of sections 204 and 207 of the 1995 Act, those who 

are under 21 and those who have not previously been subject to a custodial 

sentence may not have a custodial sentence imposed on them unless no other 

method of disposal is appropriate. Those presumptions will continue to apply. Thus, 

the judiciary is already subject to a requirement to consider in all such cases whether 

a non-custodial sentence is appropriate before a custodial sentence may be 

imposed. Such alternatives are sometimes repeatedly attempted. Only a small 

proportion of summary disposals result in a custodial sentence. Thus the effect of 

increasing the length of the presumption may be limited.  

2a. The Association is not in a position to make any comment on such matters.  

2b. The Association cannot say with any degree of confidence what effect, if any, 

that the increase in the length of the presumption may have. We refer to what we say 

above. We add the following observations. 
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If the effect were to be an increase in the number of non-custodial sentences 

imposed in the Sheriff Court (such as community payback orders and restriction of 

liberty orders), that would obviously lead to an increased demand on the criminal 

justice social work authorities and might require an increase in resources being 

made available to them.  

Such an effect might lead to more frequent court reviews of such sentences, more 

applications for a change of order and more applications for breaches being made 

which might lead to an increase in court resources being required 

If the effect of the increase in the presumption were that some offenders who 

previously would have been imprisoned would now receive non-custodial sentences, 

it may be that at least some of them would be in need of much more concentrated 

and specialist support and direction than might generally be available at present; in 

their own interests and in the interests of the communities which they occupy.  

3a. The Association is not in a position to make any comment on such matters. 

3b. The Association is not in a position to make any comment on such matters. 

3c. The Association is not in a position to make any comment on such matters. 

3d. The Association is not in a position to make any comment on such matters. 

 


