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JUSTICE COMMITTEE 

PRESUMPTION AGAINST SHORT SENTENCES 

SUBMISSION FROM SCOTTISH WOMEN’S AID 

Scottish Women's Aid (SWA) is the lead organisation in Scotland working to prevent 

and eradicate domestic abuse and plays a vital role in campaigning and lobbying for 

effective responses to domestic abuse. SWA is the umbrella organisation for 37 local 

Women’s Aid organisations across Scotland; they provide practical and emotional 

support to women, children and young people who experience domestic abuse. The 

services offered by our network members include crisis intervention, advocacy, 

counselling, outreach and follow-on support and temporary refuge accommodation.  

 

Introduction 

 

We support the overall aims of reducing the prison population, especially reducing 

the use of custodial sentences for women. Indeed, given that “[m]any women in 

prison have been victims of much more serious offences than the ones they are 

accused of, with a growing body of research indicating that women’s exposure to 

physical, emotional and sexual abuse, including coercive control, is for some a driver 

of their offending”,1 these women are as much our constituency as the ones living 

with domestic abuse in our communities. We support the extension of the 

presumption against short-term sentencing of women in relation to any low level 

offending. 

 

In considering other potential effects of any extension of the presumption against 

short-term sentences, our highest priority is the safety of women and children 

experiencing domestic abuse. In addition, we look forward to a time when sentences 

imposed on perpetrators of domestic abuse are robust, protect women and children, 

and reflect the seriousness of the behaviour along with societal and judicial 

disapproval of the abuse. This is particularly important given the recent 

commencement of the Domestic Abuse (Scotland) Act 2018 (“the 2018 Act”), and 

the new “course of conduct” offence.  

 

1. How the current presumption against short sentences of up to 3 months has 

worked in practice, including the impact of the presumption on offenders, 

victims and their families, and criminal justice stakeholders. 

We are not convinced that current practice around the use of community disposals is 

safe in cases of domestic abuse, concerns we have communicated consistently to 

the Scottish Government since the initial presumption against short sentences was 

proposed in 2009 and in relation to the proposed extension of the presumption. 

                                            
1 http://www.prisonreformtrust.org.uk/Portals/0/Documents/Domestic_abuse_report_final_lo.pdf  

http://www.prisonreformtrust.org.uk/Portals/0/Documents/Domestic_abuse_report_final_lo.pdf


  REF NO. J/S5/19/PASS/13
   

2 
 

 

SWA worked closely with the Scottish Government to update and revise the recently 

re-published Community Payback Order (“CPO”) Practice Guidance, aimed primarily 

at social work services and other agencies involved in the delivery of CPOs. This 

had been in force since 2010 and the original version was largely deficient in its 

content and approach to domestic abuse perpetrators and the protection of women 

and children.  

 

However, despite this work, there is little evidence that this guidance will materially 

change community justice practice at a local level nor that adherence to the 

guidance will significantly influence practice to improve monitoring of risk and 

perpetrator behaviour. 

 

Although we have said for some time that we would be happy to collaborate with 

colleagues in the Scottish Government, Community Justice Scotland, the ADSW and 

Social Work Scotland to improve implementation and monitoring of community 

disposals in domestic abuse cases, we have yet to see anything approaching a 

comprehensive plan (or even a significant interest in defining the problem).  Until 

such a plan has been developed, we cannot see how more community disposals for 

domestic abuse cases can be judged safe for women and children. 

 

2. The proposed extension of the presumption to sentences of up to 12 

months including a) the potential impact of this change on offenders, victims 

and their families, and criminal justice stakeholders b) the practical and 

financial impacts of this proposed extension, such as the resources or training 

that may be required. 

 

The revised Guidance mentioned above is only one facet of an appropriate criminal 

justice response needed if the extension of the presumption goes ahead. SWA 

would wish to see firm commitments in the following areas: 

 

• risk assessment and information provided to the court on risk posed by 

perpetrators including information from the victim. Given the evidence that 

coercive and controlling behaviours are an important indicator for lethality in 

domestic abuse cases, this risk assessment must be sensitive to coercive 

control, which most risk assessment tools in use are not;2 

• information and communication of disposals to victims of crime; 

• robust monitoring of perpetrator compliance; 

                                            
2 See “Piloting a new approach to domestic abuse frontline risk assessment;” Wire, Myhill: College of 
Policing 2018;  
https://whatworks.college.police.uk/Research/Documents/DA_risk_assessment_pilot.pdf and 
“Domestic abuse risk factors and risk assessment: Summary of findings from a Rapid Evidence 
Assessment”: Wheller, Wire: College of Policing 2014 
https://whatworks.college.police.uk/Research/Documents/DA-ROR-Summary-December_14.pdf  

https://whatworks.college.police.uk/Research/Documents/DA_risk_assessment_pilot.pdf
https://whatworks.college.police.uk/Research/Documents/DA-ROR-Summary-December_14.pdf
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• evaluation and impact on domestic abuse-related offending of any increase in 

the use of community disposals and reduction in short-term sentences; 

• swift response to breaches of CPOs. 

 

Information to the court on risk posed by perpetrators including information 

from the victim  

 

It is not clear how the judiciary will identify the cases where the presumption is 

appropriate, as opposed to situations when a custodial sentence would be the more 

appropriate option, which may require practice note from the Lord President. 

Communication to the court of victims’ views and concerns around CPOs and the 

various requirements that may be imposed is a vital part of this process, especially 

important given the evidence that victims’ own assessment of risk often outperforms 

other risk indicators.3 

 

Operation of the presumption with the provisions of the Domestic Abuse 

(Scotland) Act 2018 

 

As we have stated above, the newly commenced “course of conduct” offence, under 

section 1 of the 2018 Act, allows for, on summary conviction, imposition of 

imprisonment for a term not exceeding 12 months. We are concerned that the 

extension of the presumption would deter use of this important sentencing option, 

despite the Scottish Government’s emphasis that this is a presumption not an 

outright ban. 

  

Further, in terms of the imposition of a CPO, the Schedule to 2018 Act also 

introduced obligations on the court to consider victim safety in all cases involving the 

domestic abuse offence or the recently created domestic abuse aggravation: 

 

• Paragraph 8 relates to victim safety in relation to sentencing and requires the 

court to have particular regard to the safety of the victim when sentencing for 

a domestic abuse offence, ensuring the victim is protected from being 

subjected to further abuse by the perpetrator. As a consequence, this may still 

involve the imposition of a short sentence of less than 3, 6, or 12 months, for 

example if the court considers that this is the most appropriate way to protect 

the interests of a victim, pursuant to the duty placed on them under the 2018 

Act, or to reduce the risk of further offending; 

• Paragraph 9 provides that the court is always required to consider whether to 

make a non-harassment order (“NHO”) and, indeed, must make a NHO 

unless it concludes that there is no need for a victim, or the children, to be 

                                            
3  “Domestic abuse risk factors and risk assessment: Summary of findings from a Rapid Evidence 
Assessment”: Wheller, Wire: College of Policing 2014 
https://whatworks.college.police.uk/Research/Documents/DA-ROR-Summary-December_14.pdf  

https://whatworks.college.police.uk/Research/Documents/DA-ROR-Summary-December_14.pdf
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protected by such an order. The Schedule also “preserves” the position 

whereby a NHO may be imposed in addition to some other disposal in the 

case (e.g., imprisonment or a Community Payback Order). 

 

Safeguards to accompany use of CPOs for perpetrators of domestic abuse 

 

We note that there are nine requirements the court can impose as part of a CPO, 

one of which is a conduct requirement. While conduct requirements can be used to 

exclude perpetrators from specific locations/areas or prevent them from contacting or 

approaching women and children, the provisions of the 2018 Act provide a much 

stronger, and potentially longer lasting, protective option through the presumption 

towards the granting of a NHO.  

  

Breach of a NHO is a criminal offence and can cover a wide range of behaviours so 

our anticipation is that, in furtherance of their statutory duty to protect under the 2018 

Act, supported by a wider understanding of domestic abuse through the current 

judicial training on the 2018 Act, courts would impose a NHO on any occasion where 

either a custodial sentence or a CPO was made. 

 

We note that the Scottish Government is proposing to extend the use of electronic 

monitoring, via both radio frequency and then GPS technology and we look forward 

to close engagement with officials around producing Scottish-specific research and 

running dedicated pilot projects to determine the best and safest way of using this 

technology to protect women and children.  

  

Information and communication of disposals to victims of crime 

 

Information to victims around CPOs imposed on offenders is lacking. Leaflets, web-

based resources such as phone apps should be developed in language appropriate 

for women and children, setting out appropriate information about: their rights; the 

responsibility of those supervising CPOs toward them; the operation of the CPO and 

the constituent requirements/protective conditions that are part of the Order; how to 

report a breach of these conditions or any safety issues to the police and the 

response they will receive, similar to the processes set out in the Joint Protocol 

between Police Scotland and the COPFS on the investigation and prosecution of 

domestic abuse. 

 

Women must be advised as soon as possible that the perpetrator is likely to be back 

in the community, so this information must be provided to women immediately 

following sentencing, along with specific information on the requirements and 

duration of the particular CPO. Access to specialist advocacy support before, during 

and after the court process as well as throughout the duration of the CPO, is 

therefore crucial to ensure the appropriate engagement. 
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Monitoring of CPO compliance and evaluation of impact on women and 

children 

 

We have been told that robust community sentences, alongside the use of custody 

where appropriate, can reduce re-offending, rates of victimisation and protect the 

interests of individual victims. Evidence from other jurisdictions suggests that 

“intense probation support” for perpetrators may have positive outcomes.  

 

Achieving “positive outcomes” for women, children and young people experiencing 

domestic abuse requires clear, visible, consistent and robust monitoring procedures 

around supervising perpetrators, coupled with regular and appropriate “checking in” 

with women whose partners or ex-partners are serving a sentence in the community. 

We would want to see data and research comparing women’s experiences of the 

protective factor provided by prison sentences with the protective impact of CPOs.  

 

Crucial to this process are swift, effective and robust responses by the police, social 

work and, most importantly, sentencing by the courts for breaches of CPOs. We 

would want to see evidence that Police Scotland are effecting immediate responses 

to breaches that result in perpetrators being brought quickly before the court and 

sentenced appropriately, which does not mean courts simply tinkering with the 

requirements of the CPO but the very real possibility that they will impose a custodial 

sentence for breach. 

 

In this regard, there is scope for the creation of a “Victim Notification/Victim Impact 

Scheme”-style process to allow victims to feed in experiences of the negative impact 

on their lives and safety of the perpetrator’s non-compliance to contribute to the 

court’s assessment.  

 

3. Any other views relating to the proposal, for example 

a) whether there are specific offences to which the presumption should not 

apply 

b) whether a figure other than 12 months would be more appropriate 

c) whether there should be an outright ban against sentences of a particular 

length 

d) the effectiveness of short prison sentences and community-based 

alternatives 

 

Cases involving domestic abuse account for at least 20% of both police and court 

business. Although percentage changes in the use of community disposals as an 

alternative to short-term sentences for domestic abuse cases may be small, the 

number of cases involving domestic abuse across the whole of the criminal justice 

system therefore has the potential to be relatively significant. This is especially 

concerning in view of the implementation of the new domestic abuse law and the 

possibility of increased numbers coming through the courts. 
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As we have stated above, we are not persuaded that current practice around the 

imposition, implementation, and monitoring of community disposals is safe in relation 

to cases of domestic abuse, and we consider there is significant risk that some 

women and children will be endangered by extension of presumption in domestic 

abuse cases.   

 

Therefore, for all the reasons we have set out in our response above, we continue to 

assert that cases involving domestic abuse should be exempt from the 

extension of the presumption until implementation of community disposals in 

domestic abuse cases is demonstrated to be safe. 

 

Finally, we would oppose any introduction of an outright ban against sentences of a 

particular length. 

 

 


