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JUSTICE COMMITTEE 

PRESUMPTION AGAINST SHORT SENTENCES 

SUBMISSION FROM THE SCOTTISH LEGAL AID BOARD 

The Scottish Legal Aid Board was set up in 1987 to manage legal aid in Scotland. 
We are a non-departmental public body responsible to the Scottish Government. Our 
purpose is to manage and improve continuously publicly funded legal assistance and 
to advise Scottish Ministers on its strategic development for the benefit of society. 

Our strategic objectives are: 

• To deliver improvements to legal aid processes that increase efficiency and 
improve the experience of system users and customers 

• To advise Scottish Ministers on the strategic development of legal assistance 
and its contribution to a Scotland in which rights are supported and disputes 
are resolved fairly and swiftly 

• To ensure that our organisation has the culture and capability to be 
responsive to our customers, the justice system and developments in legal 
and advice services 

• To build and maintain effective and collaborative relationships with the legal 
and advice sector and our public sector partners as we seek to achieve our 
Purpose and contribute to wider Scottish Government aims 

Both SLAB and legal aid contribute to the achievement of Scottish Government 
aims, an efficient justice system and improved outcomes for those who need 
services supported by legal aid. 

The purpose of legal aid in Scotland is to provide access to legal assistance and 
representation for those people who are unable to pay for it on their own. By 
providing people with access to assistance and representation at difficult times in 
their lives, we contribute to the Scottish Government’s Purpose to deliver a more 
successful Scotland with opportunities for everyone. 

Legal aid is an important element of the wider criminal justice system and by 
providing publicly funded legal assistance to those accused of crimes, legal aid helps 
the criminal justice system to operate fairly. An effective and efficient system of legal 
aid helps cases to be processed through the courts as quickly as possible. 

Effect on Criminal Legal Aid Applications of Increasing the Presumption 
against Short Sentences to 12 months 

An increase in the presumption against short sentences to 12 months is likely to 
reduce the number of custodial sentences passed in summary procedure cases. 
This submission only comments on whether or not we feel that this would have an 
impact on summary criminal legal aid applications. 

The likelihood of a custodial sentence is one of the factors we take into account 
when considering the interests of justice test, which we apply in considering 
summary criminal legal aid applications. The other factors are: 
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• The likely loss of livelihood; 

• Complex law or evidence in the case; 

• An accused person’s inability or disability to understand the proceedings or to 
state their own case; 

• The interests of any other parties to grant legal aid; or 

• A non-frivolous defence to the charges where a plea of not guilty has been 
tendered. 

 
We considered the statutory factors we take into account in determining whether it is 
in the interests of justice that summary criminal legal aid be made available.  The 
likelihood of a custodial sentence is rarely the only factor which we take into account 
in these applications.  In the vast majority of applications for summary criminal legal 
aid in both Sheriff and JP court cases, a combination of the factors influence the 
decision to grant legal aid. 

Therefore, we believe that an increase to 12 months in the presumption against 
custodial sentences is unlikely to have any real effect on our decision-making in 
summary criminal legal aid cases. We do not consider that this will reduce the grants 
of summary criminal legal aid. 

Increase in Community Sentences 

The Scottish Government expects that the increase in the presumption against short 
sentences to 12 months is likely to increase the number of community based 
sentences imposed by the courts.  In its scenario planning exercise, the Scottish 
Government stated that a reduction in the use of short sentences of around 20% 
might roughly equate to an increase in community sentences of around 7.5%.   

Criminal legal assistance in the form of Assistance by Way of Representation 
(ABWOR) is available for proceedings in relation to breaching, varying or revoking 
court imposed community sentences such as Community Payback orders. 
Therefore, an increase in the number of community based sentences imposed might 
also see a similar increase in the number of proceedings held in relation to breaches, 
variations and revocation of these orders. 

In 2017/18, SLAB received 9,689 ABWOR applications for these proceedings, with 
an average cost of £283 inc VAT.  Therefore, an increase of 7.5% of these cases 
would mean an extra 727 applications at an additional cost of £205,741.  

 

 

 

 


