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JUSTICE COMMITTEE 

PRESUMPTION AGAINST SHORT SENTENCES 

SUBMISSION FROM POSITIVE PRISON? POSITIVE FUTURES 

Any impact on prisoner numbers of the current presumption against 

sentences of less than 3 months has been short-lived. In any case, their use was 

declining before the presumption and continued to decline at a steady pace: the 

presumption did not lead to a sudden drop in their use and sentences of under 3 

months still make up 26% of all sentences imposed. The impact on prisoner 

numbers was further reduced because short sentences are less important in 

determining the number of prisoners at a given time than the number of sentences 

imposed (see box below).  

 

 

The tightening of the rules for the granting of Home Detention Curfew and the rise in 

long sentences for historic sex offences have meant that the prison population is 

now almost as high as it has ever been, with over 8000 prisoners since late 

February 2019 (Scottish Prison Service). The prison population rate has also rapidly 

risen in the last year, from 140 in 2018 to 148 per 100,000 in March 2019 (World 

Prison Brief). Again, this is as high as it has ever been, and higher than the current 

imprisonment rate in England & Wales, which stands at 139. Therefore, if the aim is 

to bring down the prison population, an aim the government has stated in other 

publications, other measures will be more effective – see 3c.  

 

In recognition of these issues, the policy note accompanying the order states:  

 

‘Extending the presumption is intended to reduce churn in the prison system, 

which will help to improve the quality of interventions with individuals who 

need to be in prison. Longer term, extending the presumption is expected to 

have some impact on prison population though this is primarily related to an 

indirect contribution to reducing reoffending.’ 

 

However, the impact of the earlier presumption on churn in the prison system will 

have been hampered by the fact that releases from remand make up the majority 

of releases. Reviewing the way that remand is used in Scotland remains an urgent 

priority. The current and increasing levels of overcrowding in Scotland’s prisons are 

In 2013-14, the last year official prison statistics were published, the 

average daily population of those sentenced between 3-6 months was 264, 

or under 6% of the daily population. No data was available on sentences 

between 6 months and a year, with the next category being 6 months – 2 

years, which comprised 1715 people, or 26% of the daily population. Taking 

half of this figure as an overestimation, those affected by the presumption 

against short sentences represent up to 13+6=19% of the daily population. 
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also likely to have more than counteracted any impact of reduced churn on the ability 

of the SPS to improve the quality of interventions.  

 

While the presumption against short sentences seems to have limited impact on the 

ground, we still believe that from a value-based perspective it has been 

beneficial, given that imprisonment should only be used for the most serious crimes 

and the corrosive effect of short sentences on people’s lives. It is in the same spirit 

that we welcome the extension of the presumption against short sentences, but 

argue that much more is needed to ensure that this has an actual positive effect on 

crime levels and people’s lives.  

 

First of all, the presumption needs to include those who are often portrayed as 

‘persistent offenders’. Having repeatedly breached community sentences in the 

past is often seen by judges as sufficient reason to send people to prison again and 

again. However, people change and Marguerite Schinkel’s Lives Sentenced 

research suggests that this is missed by the criminal justice system. Community 

sentences are often imposed when people first start offending, which is usually when 

people are teenagers. Those who later become labelled as ‘persistent offenders’ 

tend to be quite embedded in their offending at this point in their lives, with it 

providing fun, income and a focus for their social lives. They breach their community 

sentences and find a kind of community in prison. When though they later change 

their outlook and want to move away from crime, this is not accommodated by the 

courts, because of their long history of breaches of community sanctions, even when 

this is now also long in the past.  

 

A preferable solution for this group would not be a complete ban on short sentences, 

which might tempt judges to impose longer sentences, but an end to increasing 

sentences for repeated low-level offending. This has been suggested in the past 

by Lord Carloway, the head of the Scottish judiciary. This would ensure that 

imprisonment is reserved for the most serious offences. 

 

Secondly, resources need to be available in the community. This includes 

provision for community sentences, which are not equally available or funded in 

all parts of the country. Javier Velasques Valenzuela’s PhD research at the 

University of Glasgow shows that this means judges in some parts of the country 

send people to prison because they do not have the right provision available in the 

community. Perhaps more importantly, though, housing, mental health support 

and drug rehabilitation places need to be available right away, without waiting 

lists. Research shows that people sometimes offend on purpose to get a short 

sentence, in order to get a roof over their heads or to stop themselves from sliding 

back into addiction. This is an indictment of the state of our welfare system, one that 

does not just affect prisoners – others are also desperate to access these resources. 

It is equally an indictment of our use of imprisonment; people spend so much time 

inside on short sentences for repeated offences that imprisonment becomes normal 
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to them and prison can become their place of refuge when things are difficult 

outside. This does not mean that prison is too easy, but that life outside is too hard 

and help is not available when it is needed.  

 

 

 

 

 


