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JUSTICE COMMITTEE 

PRESUMPTION AGAINST SHORT SENTENCES 

SUBMISSION FROM FAMILIES OUTSIDE 

Families Outside is a national independent charity that works on behalf of children 

and families affected by imprisonment in Scotland. We do this through a 

comprehensive national family support service that serves both families and the 

professionals who work with them, through direct support in person and by 

telephone; through delivery of training; and through development of policy and 

practice.   

  

Families Outside is grateful for the opportunity to submit written evidence to the 

Justice Committee regarding extension of the presumption against short periods of 

imprisonment to 12 months. An extension of the presumption to 12 months is 

consistent with the views we submitted to the original Government Consultation in 

December 2015, and we are happy to elaborate should the Committee require 

additional information. 

 

We have not noticed any substantial change in the prison population since the 

introduction of a presumption against short sentences of up to three months. Rather, 

sentences appear to have been ‘up-tariffed’ to just over three months while use of 

custodial remand appears to have increased.  

 

The proposed extension to 12 months states more definitively that sentencers should 

be using community measures instead. Meanwhile reserving the use of 

imprisonment for longer sentences meets the requirements of rehabilitation more 

effectively: a short period in prison does not allow time for people to access support 

or complete relevant courses. It therefore does not address the reasons behind 

people’s offending and effectively fractures links to any community-based supports 

they may have had. Even short periods of custody can place housing, benefits, 

employment, supports, and relationships at risk. A longer period of custody – where 

the seriousness of the offence justifies this – is therefore more effective to support 

the person serving the sentence and to protect the victim of the offence. 

 

The proposed extension to 12 months should also allow more people to benefit from 

community disposals. This in turn reduces disruption in housing, benefits or 

employment, family relationships, and links with community-based supports such as 

counselling and health services. This relative stability is particularly important for 

children and families of people who commit offences, as imprisonment of a 

household member is one of the ten Adverse Childhood Experiences (ACEs) proven 

to increase risk to a child’s long-term health and wellbeing. 
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For a presumption against short sentences (PASS) to be effective, community-based 

measures must be available to reduce current and future risk. This will include 

measures to recognise that an offence was committed, such as community payback 

orders or electronic tagging. However, they must also include measures to address 

the practical issues that contribute to offending such as mental ill health, substance 

misuse, unstable housing, poverty and lack of income, and breakdown in 

relationships. This is where the financial impact of the extension of PASS lies: such 

measures must be readily available throughout Scotland and focus on support as 

well as on monitoring and surveillance. Sentencers and victims must also have 

confidence that these measures are both available and reliable. This is also where 

constructive partnerships between the statutory and third sectors would be most 

beneficial. 

 

We do not believe there are specific offences to which PASS should not apply. If an 

offence is not serious enough to merit a sentence of one year or more, then a 

community measure should be used. Further, as we noted in our submission to the 

consultation in 2015, if an offence attracts a non-custodial sentence in the first place, 

the punishment should always be non-custodial. Non-payment of a fine or technical 

breach of a community order does not make the original offence more serious, and it 

is the original offence that is being punished and addressed. Breach of such orders 

should be handled in another way. Custodial sentences should also not be 

considered when the justification for this is to access treatment or as a place of 

safety. In such cases, community-based options for support must be identified and 

utilised, even if this means accessing this in another area or reviewing and 

addressing the funding mechanisms that create barriers to access. Prison custody 

as a short-term solution only creates longer-term problems. 

 

The question of whether a presumption (as opposed to a prohibition) against short 

sentences is enough is an important one. A presumption rather than a ban means 

that sentencers only need to give a reason as to why they choose to defy that 

presumption, and then they can impose a short sentence anyway. This may be 

particularly likely if sentencers lack confidence in the community measures available 

to them. Good quality, fully-funded community-based services must therefore be 

available nationally if a presumption (rather than a prohibition) against short 

sentences is to be effective. 

 

In Belgium, any prison sentence of less than three years is automatically commuted 

to a community measure. This is one example of how to ensure compliance with 

PASS. This did however require the Ministry of Justice in Belgium to reconfigure its 

justice services so that they provided welfare support as well as surveillance and 

monitoring (Hans Dominicus, Belgian Ministry of Justice, speaking at the SASO 

conference, November 2014). 
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In sum, people who offend risk continuing to do so if the reasons they offend are not 

addressed. Where an offence is less serious, community-based measures are better 

placed to address the reasons behind the offending. Community measures are also 

likely to have fewer knock-on effects for the families of the person convicted. 

Conversely, imprisonment disrupts any stability a person may have, creating even 

more problems for people already struggling to manage their lives and ill-placed to 

provide the support they need. Short-term imprisonment consequently heightens the 

risk to victims after release while creating difficulties for the families affected by 

imprisonment that may require a lifetime to recover. Critically, a successful 

presumption against short sentences requires an infrastructure of good quality, well-

funded community measures to ensure compliance and to support desistance from 

further offending. 

 


