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JUSTICE COMMITTEE 

PRESUMPTION AGAINST SHORT SENTENCES 

SUBMISSION FROM CENTRE FOR YOUTH AND CRIMINAL JUSTICE 

CYCJ would argue ambitious change is required and that prison should only be for 

those individuals who commit serious offences or who are assessed as posing 

significant harm to others. We would therefore agree that the presumption should be 

extended to at least 12 months to maximise the potential impact. We would agree 

that the presumption against short periods of imprisonment is extended for various 

reasons. Firstly, if we are truly to seek to reduce the prison population, significant 

and more ambitious change is needed. Given that 66% of custodial sentences in 

2013/14 were for under six months, changing the presumption could make a 

significant contribution to this aim. Furthermore, figures indicate that in 2015-16, the 

most frequent length of sentence for both 16 and 17 year olds and 18 to 20 year olds 

was two to four months. From available data in 2012/13, the overwhelming majority 

of liberations of young people serving sentences from prison were for sentences of 

under one year: (Statistical Bulletin Crime and Justice Series: Prison Statistics 

Scotland: 2012-13). Although it is recognised there has been a significant decline in 

the number of young people under 18 in custody, the above data would also suggest 

young people are more likely to receive a short sentence and therefore that the 

extension of such a presumption could have a particularly beneficial impact for this 

cohort. Moreover, the presumption should support and reinforce that the use of 

custody should be an option of last resort, an integral element of the Whole System 

Approach, and the Prison Commission’s Report: Scotland’s Future recommendation 

that prison should only be for those individuals who commit serious offences or who 

are assessed as posing significant harm to others.  

In a recent paper, Behind the Data (CYCJ, 2017), the most common crime listed for 

both age ranges is a bail offence, although custodial sentences are rarely given for 

bail offences alone. The high incidence of bail offences within the typical patterns of 

offending leading towards custody suggests a need to explore whether we could do 

more to better support children and young people to meet conditions placed upon 

them, and whether there could be alternatives to custody where bail conditions are 

breached. This echoes the recommendations of research on the criminalisation of 

looked after children by Moodie and Nolan (2016). 

Data from the Scottish Government (2017-18) indicates that the use of short term 

sentences has reduced from 41% of all custodial sentences in 2008-09 to 27% in 

2017-18. Furthermore, it indicates that the average length of custodial sentence for 

all crimes, excluding life sentences, is around 10 and a half months. Arguably those 

given sentences of this length would not be deemed a significant risk to society and 

could therefore be dealt with by a community based disposal. This would not only 
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reduce the number of individuals in prison but have a greater chance of meeting and 

addressing their risks and needs and promote desistance.  

The evidence would suggest short-term prison sentences are ineffective in reducing 

reoffending or rehabilitation and community sentences can be more effective, with 

various factors warranting attention.  A paper written by Lord Carloway, 2016, 

highlights that “individuals released from a custodial sentence of 6 months of less 

are reconvicted more than twice as often as those who have completed a CPO 

(community payback order)”. Firstly, the support that can be provided during a short 

prison sentence, both due to the timeframes involved and on occasion organisational 

policies and procedures, is inherently limited. Moreover, it is well established that 

“….the best way to help vulnerable people struggling to cope with life in the 

community is to support them in that community, rather than incarcerate them” (Tata, 

2015).  

Furthermore, imprisonment adversely impacts on a number of the factors recognised 

to support reduced reoffending and desistance (see for example McNeill, Farrall, 

Lightowler and Maruna, 2012; Tata, 2015). This includes social bonds, support 

networks, employment and education placements, accommodation, inclusion from 

mainstream society, life chances, maturation, and transformations in self-identity.  

Research by charity Unlock has indicated that at least 75% of people who leave 

prison will not have paid employment to go to upon release. Most will be dependent 

on benefits and/or other financial help for a period after their release. It is possible 

that prior to custody the individual had employment; however, if not, arguably the 

time spent in prison would be better spent obtaining employment. There is a clear 

correlation between employment and reductions in further offending and therefore 

acknowledgment must be given to the importance of promoting or sustaining an 

individual’s job where possible. 

In relation to health issues, there are a number of health concerns highlighted for 

young people serving sentences within Polmont Young Offenders Institute. Where 

young people are serving a sentence of more than six months, they will be de-

registered from their GP and registered with the Health Centre GP in custody. It is 

acknowledged that accessing health services on return to the community can be 

problematic. 

The length of detention is highly significant in relation to the services that are 

accessible to individuals. Consideration is given to whether treatment would take 

longer than the period of detention. This can result in incidences where young 

people are not registered to receive services they require whilst in custody and 

therefore are essentially waiting until their release to have their health needs 

addressed. 

Additionally speech, language and communication needs (SLCNs) are extremely 

common in youth justice populations, to the extent that the majority of young people 
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involved with youth justice services are found to have some form of SLCN. Major 

studies have focussed on prevalence of language difficulties in males, with 50% to 

70% of this group found to have significant difficulties with language function (see 

CYCJ (2018a) for further evidence). Once in the justice system, these young people 

struggle to engage or participate fully in the justice process(es), understand the roles 

and responsibilities of individuals involved, how the system works, decisions that 

affect them, or the expectations placed on them. It should be noted therefore, that 

acquiescence or unresponsiveness in interactions may be due to an SLCN rather 

than being indicative of agreement or of a lack of interest or motivation with such 

responses from the young person, potentially more likely to lead to a custodial 

sentence. 

Community based alternatives can be seen as an opportunity to support an 

individual to access services needed to support their needs. A recent community 

justice report (2017/2018) highlights that the majority of those impacted by the justice 

system will have additional needs in relation to mental or physical health and an 

action has been set in order to address this. A period of custody that is not deemed 

to be required for the purpose of public protection could prevent an individual 

accessing the vital support required in a consistent and fluid way. 

The stress and anxiety of entering custody and of returning to the community from 

custody is significant, with such transitions often exacerbating existing vulnerabilities 

and risks such as suicide, self-harm, and drug-related mortality and the experiences 

related to transitions consistent with symptoms of adjustment disorders which for 

young people bring increased risks of long-term psychiatric illnesses and suicide 

(see Holligan, 2015; Beyond Youth Custody). Similarly, the experiences related to 

transitions may be so overwhelming that any commitment to ceasing offending may 

be lost and thus prospects for desistance undermined (Beyond Youth Custody). 

While it is often suggested short-term prison sentences are less meaningful or 

harmful than longer-term sentences, research such as that by Armstrong and 

Weaver (2013, p.290) would suggest this is not the case, nor are they “…an easily 

forgotten blip in the lives of those serving them”. While this section has focused on 

the impact for the imprisoned individual, the impacts of imprisonment on children and 

families are well evidenced and can include emotional, social, psychological, 

financial, relational, physical and developmental effects (see Weaver and Nolan, 

2015). When faced with such limited scope of short-term sentences to reduce 

reoffending and rehabilitate while having such negative impacts, not merely for the 

imprisoned individual, clear grounds exist for supporting the extended presumption. 

Additionally, for young people any time spent in custody can also have a negative 

impact on maturation, transformations in self-identity and on a child or young 

person’s ability to lead a happy, healthy and successful life.  

The main concern that CYCJ has is the limited impact the current presumption has 

had on sentencing practice and risk as highlighted in the consultation document that 
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this could result in imposition of longer custodial sentences. We would therefore 

suggest that any extension should be supported with guidance and training for 

decision makers and ongoing monitoring of impact. Cognisance also needs to be 

taken of the impact on resources for community-based services given that the 

extension to the presumption should result in increased numbers of individuals being 

supervised in the community, many of whom are likely to have complex needs. This 

should also result in wider consideration of how compliance with community-based 

orders can be promoted and the approach taken to support this in practice.  

Given that the impact of the current presumption has been limited, it may be 

suggested that there is a need to go beyond ensuring that the court is satisfied no 

other option would be appropriate and recording the reasons for this. We would 

suggest the culpability of the person, harm caused, and assessed risk which that 

individual poses and whether such risk can be managed in the community should be 

included as circumstances to which a sentencing judge should have regard to (see 

Tata, 2015). 

 


