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Justice Committee 

Brexit and civil, commercial and consumer law 

Written submission from the Society of Chief Officers of Trading Standards in 

Scotland 

Consumer Law Implications from the UK’s withdrawal from the EU 
 
1. The Society of Chief Officers of Trading Standards in Scotland (SCOTSS) is a 
Scottish charitable organisation with members representing every Scottish local 
authority trading standards service. SCOTSS liaises with local council colleagues 
across the UK, and engages with government and others around the operation of the 
consumer protection landscape, providing leadership, consistency and support to 
Scotland's 31 trading standards teams. 
 
2. SCOTSS and the wider trading standards profession in Scotland is concerned 
by the profound affect the UK‟s withdrawal from the European Union (hereinafter 
referred to as „Exit‟) will bring in the sphere of consumer protection and trading 
standards. This is because the vast majority of the legislation we act under (with the 
exception of age-restricted products law and animal health & welfare), whether for 
the purposes of criminal or civil enforcement, is reserved and comes almost entirely 
from EU Directives. Indeed, given that our trading and consumer protection laws are 
so closely aligned it is difficult to anticipate the effects removing each British thread 
from the larger European tapestry as the process of Exiting the EU progresses. 
 
3. It should be pointed out at this stage that the following comments are offered 
without knowing the specifics of any future trading arrangements between the UK 
and EU. For example, it is not known whether the will UK remain within the Single 
Market and Customs Union and that will directly impact on the degree to which the 
issues outlined below will impact on a post-Exit UK. 
 
4. The following areas of law will be directly affected by the UK‟s withdrawal and 
will impact upon post-Exit consumer protections and affect how business trades with 
our EU partners;  
 

 Fair Trading; 

 Legal Metrology (weights and measures law); 

 Cross-Border Access to Justice; 

 E-Commerce; 

 Intellectual Property; 

 Travel; 

 Product Safety; 

 Food including Animal Feed 
 
5. If the question is one of what laws will apply immediately at the point of the 
UK‟s Exit, then presumably all will still be in place if the Westminster government‟s 
plan for a „lift and shift‟ from EU into UK law is followed through. The complications 
occur when the technical standards which underpin these laws or the cross-border 
co-operations upon which they depend potentially cease at the Exit point. Issues 
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may also arise where these laws, which are regularly re-evaluated and updated by 
Directives, cease to be resulting in divergences in EU and UK law and potentially 
cause barriers to trade and a reduction in consumer protections in the UK. 
 
6. There are also concerns for what a British border will mean in terms of an 
additional burden on Market Surveillance authorities such as trading standards 
services and ports and border controls because this will now have to be carried out 
at the point of entry into the UK rather than that in point in the EU.     
 
7. The profession across the UK has sought to identify the main issues across 
these areas of law. To this end, the Chartered Trading Standards Institute (CTSI), 
the UK-wide professional body representing trading standards professionals, has 
convened a Think Tank made up of experts from each of these disciplines to identify 
these issues. Also participating and providing valuable input are representatives of 
the Competition and Markets Authority (CMA), the Confederation of British Industry, 
(CBI), Which?, BSi  and representatives of the profession from Scotland, Northern 
Ireland and Wales.  
 
8. The following examples are a small sample of the issues we have identified 
as we have considered potential impact of Exit on the various areas of consumer 
protection and trading standards law and what these will mean for consumers, 
businesses and market surveillance authorities in Scotland and the UK. 
 
Product Safety 
9. As it currently stands, product safety laws as they apply to the safety of every 
day consumer goods such as toys and toasters are under-pinned by technical 
standards drawn up by European bodies such as the European Committee for 
Standardisation (CEN) and the European Committee for Electro technical 
Standardisation (CENELEC). These bodies are made up from experts from all of the 
member states and from members of the European economic area who agree on 
these standards based on the best information or engineering practice available at 
the time. This includes drawing upon international standards. These standards are 
the basis for the freedom of movement of goods across Europe. 
 
10. Under the current terms of membership, a nation can only be a member of 
CEN and CENELEC if they are a member of the EU. BSi‟s position is that they 
expect to be able to maintain their participation in these organisations on the UK‟s 
behalf post-Exit but to do so they will argue for a change in the articles of 
membership to allow the UK to so remain despite its change of status. If at the point 
of Exit the UK is no longer allowed to be a member of these standardisation 
organisations what will replace them? Immediately after Exit we will be able to 
continue to use these standards and they will continue to be the starting point for the 
assessment of a product‟s safety. However, if the UK‟s alignment with standards in 
the EU begins to diverge this will mean that British products will not comply with EU 
standards (and vice versa) creating a barrier to trade, and potential increase in costs 
top business and consumers alike and, if manufacturers chose not to enter a market 
because of the cost, a reduction in choice for consumers.   
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Legal Metrology 
11. The same arguments can be made for Legal Metrology, another highly 
technical discipline. Legal Metrology, more than any other trading standards function, 
is predicated on national, European and international networks of co-operation, 
globally harmonised standards, systems and procedures, common units of 
measurement and measurement processes, as well as the mutual recognition, 
accreditation, certification and testing of measurement standards, products and 
laboratories in different countries. 
 
12. For clarity, at a consumer level Legal Metrology includes the system of Market 
Surveillance whereby local authority Trading Standards Officers carry out checks on 
the supply of foods and goods, prepacked or otherwise, sold by quantity; check the 
accuracy of those petrol pumps, shop weighing machines, weighbridges, etc., which 
are used to determine the quantities of these foods and goods. This includes checks 
on production processes which produce packs of goods and foods at the industrial 
level such as bread, biscuits, soap, tins of engine oil, etc., to ensure their 
metrological accuracy and consistency.            
 
13. This framework, in which the UK plays a significant part, is the cornerstone of 
free trade across Europe allowing the free movement of goods and weighing and 
measuring technology. Any absence or divergence from these networks will result in 
the creation of technical barriers to trade, conflicting regulatory systems and 
significant potential for reduced levels of consumer protection and increased costs 
for businesses. 
 
Fair Trading Law 
14. Online Sales 
It is vital to retain key consumer protections re online sales.  These benefit 
consumers by giving them clear information and rights which enable them to make 
good buying decisions online. Any changes to these laws will impact on businesses 
who increasingly sell goods, services and digital content to continental Europe. The 
European Union (Withdrawal) Bill ensures the law will be the same on the day of Exit 
but what about after that?  We need continued harmonisation of these laws going 
forward to protect consumers, businesses and jobs in our expanding digital sector. 
 
15. Digital content  
The UK has led the way with provisions on “digital content”, e.g. supply of films, 
music, games and other content directly over internet without any tangible goods 
involved. UK consumer rights take account of the unique nature of these products 
and strike a good balance between consumer and business rights and stimulate 
sales in this sector. The EU is now seeking to adopt these provisions and develop 
them further. It is important that the UK‟s law on digital content is closely aligned with 
the EU going forward. 
 
16. Some other EU e-Commerce provisions are fundamental to a large chunk 
business and consumer transactions. In particular, the e-Commerce Directive which 
provides three broad fundamentals: information for buyers; defines process for 
formation of online contracts; creates a legal liability structure for internet 
intermediaries which is crucial for a functioning internet marketplace. 
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17. Consumer Rights under Sale of Goods law 
One possible concern regarding a need for ongoing harmonisation is over EU plans 
for online sales of tangible goods. The current proposals would create a maximum 
harmonisation situation which would not permit the current UK “short term right to 
reject”. Instead, initial remedies for faulty goods would be „repair or replacement‟, 
with a refund or reduced price available further down the remedy line, if necessary. 
The short term right to reject is thought to be fundamental to UK consumer sale of 
goods law.  Further, the explicit “one repair/replace” provision in current UK law may 
be lost. This situation presents a challenge for UK representatives seeking to 
influence the content of future EU Directives on sale of goods legislation. Depending 
upon the terms of the UK‟s Exit, they would have to argue that these protections be 
kept and incorporated into the terms of any new Directive.  
 
18. Jurisdiction in Consumer contracts 
Under current EU law, as set out in the Rome Convention, a consumer can pursue a 
European business through the courts where they reside where they are seeking 
remedy for breach of contract, etc. This convention includes the right of a consumer 
to enjoy the protections offered by their own domestic law where the contract was 
made within that country. At the same time businesses cannot limit these protections 
to those offered where they operate although with the harmonisation process these 
differences should be eliminated eventually. At the point of Exit, the UK‟s 
participation in the Rome Convention may cease and these protections will no longer 
be available to UK consumers. This could have a major impact on consumer 
confidence to buy goods and services from Europe.    
 
Consumer Protection Co-operation (CPC) network and Cross-border 
Enforcement 
19. We need to maintain effective cross-border enforcement arrangements as 
consumers and businesses will continue to buy goods and services from Europe. If 
the UK does not continue as a member of the CPC, it should be through a 
partnership that is as close as possible to CPC arrangements. Any system will need 
to have a system that matches the “new improved” model of CPC powers, etc. that is 
imminent. There are a number of these but from the e-Commerce perspective I 
would look to highlight three: the proposed specific powers to close down websites; 
more extensive information-gathering powers re internet intermediaries; explicit 
powers to undertake covert test purchases. 
 
Future Border Controls and Responsibilities of Importers into the UK after Exit 
20. Many retailers source goods from across the EU to sell to consumers. At 
present this is no different from sourcing goods in the UK.  However, again 
depending on the terms of the UK‟s Exit, these acquisitions become imports and the 
trader becomes an importer with all the various obligations that entails. This is 
potentially a serious burden on businesses (especially SMEs and micro-businesses 
that do not think of themselves as importers and are not currently legally defined as 
such) based all over Scotland and the UK.  This is also potentially a major burden on 
local authority trading standards services (LATSS) as there will be many more 
importers to advise and regulate plus all LATSS would be affected as under the 
current arrangements the vast majority of this work is done by LATSS with ports or 
airports within their jurisdiction. 
21.  
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Market Surveillance and the European Court of Justice (ECJ) 
22. All of the harmonised European legislation outlined above that underpins free 
trade across the continent can only succeed if it the subject of rigorous market 
surveillance and judicial oversight to ensure that nations are playing by the rules. 
Market Surveillance is provided by organisations such as LATSS and the CMA; there 
are many others. The EU also audits member states to assess their degree of 
compliance with EU obligations and can take action against countries which are 
found not to be so complaint. When judicial oversight is required it is provided by the 
courts and ultimately the ECJ. The question is will these protections be recreated 
post-Exit and, if so, how will this be done and maintain the required harmonious 
relationship with the EU?   
 
23. This raises the question of the role of the ECJ in any future trade agreements 
between the UK and the EU and the applicability of ECJ judgements in UK law after 
Exit. UK government statements to date suggest that there is a ‟red line‟ in respect of 
the ECJ‟s continued role in UK law post-Exit. With regard to the second point, the 
Withdrawal Bill set out that a court or tribunal in the UK can take note of any ECJ 
judgements it may find assists it in making a judgement. However, this again 
provides for the divergence of UK and EU law with the potential impact this will bring 
on the rights and protections of consumers and business alike.         
 
SCOTSS 
26 January 2018 
 


