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8th June 2020 
 
 

Dear Convener, 
 

Covid-19 – Solemn Criminal Trials 

Thank you for your letter of 3 June. I am very glad to address the four specific 

issues which you have raised in that letter, namely:  

1. Prioritisation of cases.  

2. Recruitment of additional Advocate Deputes  

3. The merits of adjusting the sentencing limits for summary cases  

4. COPFS’ use of digital technology.  

I will write separately in response to your letter of 15 May about the issue of fiscal 

fines.  I would like to set my comments in the context of some recently published 

data, which helps to illustrate  the potential  scale of the backlog. The scale of the 

challenge was illustrated last week by the release of statistics by the Scottish 
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Courts and Tribunals Service1 (SCTS) which confirm that the virus struck at a time 

when the volume of the most serious cases was  

 

 

continuing to increase: the number of all scheduled trials had increased to 18,319 

by March 2020, an increase of 14.4% since March 2019.  Over the same period, 

the number of registered indictments in the High Court of Justiciary had increased 

by 12.4% to 1,024 and in the Sheriff Court  by 6.8% to 9,780.  In 2016/17, by 

comparison, 587 indictments were registered in the High Court and 8,946 were 

registered in the Sheriff Court.  

Official statistics were also published on crimes and offences recorded by the police 

in Scotland during April 20202.  The Committee will be aware of the headline 

statistics which show an 18% reduction in April in the recording of crimes and a 

29% reduction in the recording of offences.  Whilst this reduction in reported crime 

was reflected in a fall in the number of reports to the Procurator Fiscal  from 

12,450 in March to 10,063 in April, that decline has not been maintained. In  in 

May the number of reports rose again to 12,436. The increase in the number of  

reports to the Crown in May suggests that the reduced level of offending reported 

in April 2020 is unlikely to be sustained as lockdown restrictions are lifted.  

On the basis of past experience,  the volume of reports over the three months of  

March, April and May may be expected to convert over the next year into 

approximately 300 High Court indictments and just over 1,500 Sheriff Court 

indictments, whilst during that three month period,  21,064 new summary 

complaints were served.   

I strongly support the ongoing efforts, led by the judiciary, to develop proposals 

for restarting solemn cases, and for increasing the number of summary cases from 

the very limited capacity currently available. COPFS has been working closely with 

SCTS and others to that end. However, it will not surprise the Committee that I 

remain very concerned that, despite these efforts, the need to continue to observe 

public health guidance will prevent the court system from operating at anything 

like its normal capacity for some time (let alone accommodating any increase in 

capacity), with the consequence that the backlog will continue to increase.  

 

                                                           
1 https://www.scotcourts.gov.uk/official-statistics 
2 https://www.gov.scot/publications/recorded-crime-scotland-april-2020/ 
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Prioritisation of cases  

Against that background, I proceed on the basis that the question of prioritisation 

in which the Committee is interested is the identification of those cases which 

should be given priority for trial, using such capacity as becomes available. In the 

context of the solemn caseload, once a case has been indicted, it is the Court 

which schedules the trial and it therefore follows that the prioritisation of trials is 

not in the hands of the Crown, although the Crown will continue to work closely 

with the Court to manage the caseload. As the Committee will appreciate, 

prioritisation will require to be addressed in light of the capacity of the courts and 

the nature of the challenges as they present themselves from time to time. The 

Service has been working closely with SCTS, the Faculty of Advocates and the Law 

Society of Scotland to establish arrangements which will facilitate the identification 

of  cases which are capable of being resolved without a trial and to ensure that 

cases are, so far as possible, ready to proceed to trial when capacity becomes 

available. I am pleased that, despite the restrictions in place, this work has been  

proceeding  at pace.   

In prioritising cases for  trial, I anticipate that the Court will take account of a 

number of factors, including the relevant statutory time-bars, the length of time 

an accused has been in custody, the age of the case, the age and vulnerability of 

witnesses and the state of preparation of the Crown and the defence. I anticipate 

that  one factor which will bear on the prioritisation of cases, particularly in the 

early stages, will be the level of confidence that the Court can be given that the 

trial will be able to proceed at the allocated diet, whilst recognising that the risks 

(which always exist) of that not being possible (or of a trial, once started, having 

to be deserted) may be greater at this time, given the continuing potential for 

individuals involved in a trial, or members of their families, to become 

symptomatic. The  Crown expects that it will require to undertake additional work 

to identify the risks in that regard, and to manage  those trials which do run, or 

which are disrupted mid-trial because witnesses,  jurors or others fall ill or, for 

other reasons, require to self-isolate.  The same  challenges also apply, on a much 

greater scale, to the efforts to prioritise solemn cases in the Sheriff Court and 

summary cases.  



 
So far as summary cases are concerned, the very small number of trials which are 

being conducted at this time all involve accused who are in custody, and priority 

is being given to cases involving domestic abuse. 

 

 

Recruitment of additional Advocate Deputes  

The increased funding provided to the Service for 2020-21 already allowed for the 

recruitment of additional Advocate Deputes in response to the increasing volume 

of serious and complex cases in the High Court and the need to engage in 

additional pre-trial work to record the evidence of vulnerable witnesses at an early 

stage of the case.  These plans remain unaffected by the impact of Covid-19.  A 

recruitment exercise is underway and I expect, as a result of that exercise, to 

increase the number of Advocate Deputes from 38 to 43. I also have the facility 

to appoint Advocate Deputes ad hoc, either for a specific trial, or for a specific 

period of time.  

That increase in the number of full-time Advocate Deputes was required to meet 

the pressures of the existing caseload. If, as part of the recovery process, the 

throughput of High Court business were, at some point in the future, to be 

increased beyond the pre-Covid situation, with a view to seeking to tackle the 

backlog, that would require additional prosecutorial resource, either through the 

recruitment of additional full-time Advocate Deputes or the engagement of ad hoc 

Advocate Deputes (as well as additional court resource). The viability of increasing 

throughput is something on which SCTS would require to comment. The 

Committee will appreciate that as long as physical  distancing requirements need 

to be followed, the number of trials which can run concurrently is likely to be 

significantly constrained by the available physical accommodation, and that this 

may well mean that, for some time, the throughput of cases in the High Court will, 

in fact, be significantly lower than it was was pre-Covid.  

Focusing on the number of Advocate Deputes, or, indeed, on the High Court,  does 

not, in any event, address the full scale of the challenge. As the Committee will 

appreciate, Advocate Deputes prosecute almost exclusively in the High Court. The 

solemn caseload of the sheriff court is significantly greater than the caseload of 

the High Court, and that solemn caseload is also, currently, stalled. If there were, 

at some point in the future, to be additional sittings in the sheriff court in order to 

seek to address the backlog there, that would likewise require additional 

procurators fiscal to prosecute those cases. More broadly, an increase in 

throughput across the system would also require an increase in the number of 



 
COPFS case preparation staff, victim information and advice staff and 

administrative staff, in order to support the ability of the Service to run a greater 

number of trials concurrently than its current resource levels allow. 

 

 

Increased resource for COPFS would not translate into an immediate increase in 

capacity. The recent experience of growing the Service to meet increasing 

demands has confirmed that recruiting and training additional staff takes time 

(and recruitment of appropriately qualified prosecutors would come from a 

relatively limited pool). Further, in all parts of the system, additional prosecutorial 

resource on its own would  not enable additional throughput of cases. The key 

constraint, in the immediate future, is likely, as I have observed above, to be 

physical court space in the context of running cases in a manner (and at a volume) 

which reflects prevailing public health guidance.  If and when those constraints 

cease to be the limiting factor,  any proposal to achieve additional throughput 

would require alignment between additional court resource and additional 

prosecutorial resource across the system. It would be a matter for Scottish 

Government to address the resourcing requirements of the criminal justice system 

at a time of competing public spending demands and economic difficulty. 

Meantime, COPFS will continue to work closely with SCTS to analyse the nature 

and scale of the backlog, and to continue with planning work within the practical 

and other constraints which apply.  

 

Increasing sentencing powers of summary courts  

An increase in the sentencing powers of the summary courts would allow 

prosecutors to reflect that change in their decisions as regards forum.  

The Scottish Prosecution Code, which sets out prosecution policy, states: “The 

general rule is that cases should be taken in the lowest competent court unless 

there is some good reason for prosecuting in a higher court.” As Lord Advocate, I 

have applied a policy which enjoins prosecutors, as a general rule, to select the 

forum by reference to the appropriate outcome for the particular case. I should 

stress, though, that these decisions cannot be reduced to a simple formula: there 

may be particular reasons why a case which is likely to attract only a summary 

level sentence may nevertheless be prosecuted on indictment.  

It follows from the policy approach which I have described that an increase in the 

sentencing powers of summary courts would be likely to be reflected in a cohort 



 
of cases currently prosecuted on indictment being prosecuted on summary 

complaint. The size and makeup of that cohort would depend on the additional 

sentencing powers made available to the summary court.  

 

 

It is not possible to reduce such decisions to a single factor, such as a  particular 

type of crime, and, accordingly the impact of such a change would be likely to be 

felt across all types of cases currently prosecuted on indictment in the sheriff 

court.  

It is worth highlighting that the pandemic is having an impact on other aspects of 

the criminal justice system beyond the operation of the courts.  For example, the 

provision of diversion services, such as alcohol, drug and mental health support 

services or mediation, to which prosecutors can refer accused who would benefit 

from such intervention, has been significantly affected.  

 

Use of digital technology  

I am pleased to confirm that the Service has continued to invest in its digital case 

systems since the Committee’s review of the issue in 2016-17.  The Service has 

completed the  implementation of the Case Management in Court (CMiC) project 

which allows prosecutors in summary courts to work with computer tablets, 

removing the need for paper files.  Prior to the pandemic, work had started on 

expanding this capacity for use in solemn cases.  

The Service’s plans to upgrade its wider digital infrastructure later in 2020 were 

accelerated in March 2020 because of the pandemic.  1,500 modern laptops and 

several hundred smart phones were issued over a three week period to staff who 

previously had no capacity to work remotely.  The  facility of staff to work remotely 

will be key to the Service’s ability to continue to manage its caseload not only 

during the current phase of the pandemic, but also once staff return to offices 

given the likely need to maintain office occupancy rates at a level which allows for 

physical  distancing.  

In addition to enabling staff to continue to receive reports, mark cases, and 

prepare them for prosecution, this technology has enabled prosecutors to take 

part in virtual courts, where remote facilities are available. At present, so far as 

criminal cases are concerned, this is confined to appeals before the Criminal 

Appeal Court and the UK Supreme Court. In the FAI into the Sumburgh helicopter 



 
crash, the sheriff principal has held a procedural hearing by virtual means, and 

intends to deal with the inquiry itself by that method later this year.  Further 

upgrades to the Service’s operating systems are scheduled for later this year and 

will enhance the ability of staff to work remotely. 

 

 

Provisions of the Coronavirus (Scotland) Act 2020 allowing documents to be 

signed and transmitted electronically have proved effective.  These provisions 

have allowed search warrants, for example, to be processed in a simple and 

effective manner. Whilst these were introduced as emergency measures, I hope 

that there will, in due course, be an evaluation of the operation of such measures, 

with a view to considering whether they generate benefits which can and should 

be retained.  

The Scottish Government continues to lead work to develop a new Digital Evidence 

system.  I am advised that the procurement work for that system, which was 

paused for a short period because of the pandemic, has now restarted.  Officials 

in the Scottish Government would be able to provide the Committee with more 

information about this project. 

 

Concluding observations  

I hope that this information is useful to the Committee. I will be pleased to answer 

any further questions which the Committee may have.  

 

 

Yours Sincerely 
 

 

  
W. JAMES WOLFFE, QC 

 
 


