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Dear Convenor, 
 
COVID-19  
 

I thought it would be useful to update you and the Committee on the impact which 
Covid-19 is having for my responsibilities as regards the prosecution of crime and 
the investigation of deaths, and on the work of the Crown Office and Procurator 
Fiscal Service (COPFS).  

 
As the Chief Constable and I made clear in our joint public statement on 18 th March 

2020, our commitment to keeping people safe from harm and dealing effectively 
with those who break the law remains unchanged and the criminal justice system 
continues to operate to protect individuals and communities.  
 

The police continue, and will continue, to respond to criminality and to report cases 
to the Crown.  Where public or individual safety demands it, accused persons are 
reported from custody.  The Crown continues to mark cases for prosecution and 
will continue to prepare and process both its existing caseload and new cases, as 

far as that is possible. 
 

Covid-19 is, though, having a very significant impact on the prosecution of crime 
and investigation of deaths and for the work of COPFS.  I wish to set out in this 

letter the COPFS response to the current challenges; as well as some of the 
significant practical implications which the present situation has for the 

prosecution of crime and investigation of deaths.  
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COPFS Corporate Resilience Response 

 
The COPFS Corporate Resilience Group (CRG), chaired by the Crown Agent, is 
responsible for COPFS strategic planning and links directly with counterparts of 
key stakeholders, including the Scottish Government Resilience Room (SGORR).  

The CRG ensures that contingency planning is based on the latest assessment of 
risk and is focussed on maintaining the maximum level of service delivery whilst 
protecting the wellbeing of COPFS staff.  An Operational sub-group of the 
Corporate Resilience Group has been established to drive and oversee the 

operational response to Covid-19.  
 

Key to that response has been the Service’s ability to equip its staff to work 
remotely.  In a five week period from mid-March, COPFS distributed more than 

1,500 laptops and more than 140 smart phones to individual staff members. This 
has ensured that all of COPFS staff now have access to the technology they 

require, enabling them to continue to work productively from home. 
 
The Service has also introduced a corporate rota, based on public health guidance, 
to ensure that essential court or office-based business is covered in the fairest 

way possible, with staff from across all of the Service’s functions covering such 
work.  There are also a number of deputes from across the Service now working, 
remotely, on initial case marking. 
 

Substantial work has gone into the preparation and issue of operational guidance 
for staff.  This guidance has included revised arrangements for dealing with 

undertakings, bail (including bail reviews), and for summary and solemn business.  
 

The COPFS external website has a section dedicated to information regarding 
cases affected by COVID-19.  This provides information for victims, witnesses and 

accused persons.  Any new relevant information is displayed on the website and 
is also communicated to a wide range of justice and victim stakeholder 
organisations to ensure that they are fully aware of developments. 
 

The health and wellbeing of the Service’s employees is of paramount importance 
and it has created extensive advice and guidance for its employees to support 

them in this challenging time.  This includes advice on keeping safe during the 
pandemic, including health advice, and advice on how HR policies apply during 

this period, including in relation to flexible working.  
 

The Service has agreed with SCTS a notice for court users, which explains the 
measures all court users, including COPFS employees, should take to stay safe 
when attending court.  It has issued advice on how to stay safe and secure online 

during the outbreak.  It has issued advice for employees who may be suffering 

domestic abuse, as well as information for line managers on how to support staff. 
Supporting employee wellbeing has been a key message throughout our 
coronavirus communications, which direct staff to various sources of support.  



 
 

 

 
Operational response 
 
COPFS has maintained regular and constructive engagement with justice partners, 

especially with the judiciary, with Police Scotland, and with the Scottish Courts 
and Tribunal Service, as we respond to the pandemic, and seek to maintain and 
develop a system-wide response.  A coherent collective response has been, and 
will continue to be, essential, both nationally and locally; and justice system 

partners have agreed measures to prioritise essential casework whilst maintaining 
public safety and protecting public health.  

 
I have issued revised Lord Advocate’s Guidelines, focused on public safety, to be 

applied by the police in making decisions about the liberation of an arrested person 
pending further investigation or action.  I enclose a copy of those Guidelines for 

the information of the Committee.  You will see that they identify the specific risks 
and factors applying in domestic abuse cases.  The police continue to take accused 
persons into custody where that is justified in accordance with these Guidelines, 
and those accused persons continue to appear in court from custody on the next 

lawful day so that the sheriff can determine whether or not they should be 
remanded pending trial, or admitted to bail.   
 
In order to support the public health guidance, new arrangements for court 

business have been put in place which are aimed at significantly reducing social 
contact.  The fundamental constraint is the limitation that the current 

circumstances place on the business that can be dealt with in the criminal courts. 
I summarise the position as follows.  

 
1.  The current focus is on cases where the accused is appearing from custody, 

or is  appearing on an undertaking.  Cases are calling in ten designated sheriff 
courts (Glasgow, Edinburgh, Dundee, Falkirk, Paisley, Kilmarnock, Inverness, 
Aberdeen, Hamilton and Dumfries), with some cases being dealt with 
remotely, by a link from the police office, where facilities allow.  

 
2.  Only a very small number of summary cases, in which the accused is in 

custody, have been able to proceed to trial in the sheriff court since the 
lockdown measures were introduced on 23rd March, with all other summary 

cases currently adjourned or being adjourned.  To give a sense of scale, since 
23rd March, fewer than twelve summary trials have been able to take place; 

whereas in an average month prior to the outbreak, approximately 5400 
complaints would be registered in the sheriff court each month, approximately, 
3400 sheriff summary complaints would call at a trial diet each month, with 

evidence being led in around 700 trials.  Summary sentencing diets are 

continuing, and arrangements have also been put in place to accelerate diets 
to facilitate early pleas of guilty.  No summary business is taking place in the 
JP court.  



 
 

 

3.  As you are aware, no jury trials can take place at this time either in the 
High Court or in the sheriff court.  First Diets and Preliminary Hearings are 
being routinely adjourned or discharged by the court unless the accused 
pleads guilty. Cases are calling, where the accused pleads guilty, so that the 

plea can be tendered and the accused sentenced.  
 
The Crown is continuing to process the caseload, both summary and solemn,  
already in the system, as well as new reports which it is receiving.  It continues 

to serve summary complaints and to indict cases into the High Court and the 
sheriff and jury court.  The Crown’s focus, in a context where it is not possible to 

bring cases to trial, is:  (i) to seek to resolve cases where they can resolve by way 
of a plea; and  (ii) otherwise, to prepare cases and to seek agreement of evidence 

so that cases are as ready as they can be when trials are able to resume more 
extensively.  The Crown is engaging with the legal professions in relation to that 

work, and I very much appreciate the constructive approach which has been taken 
by  the leaders of the professions in that regard.  
 
I welcome the establishment by the Lord Justice General of a short-life Working 

Group, under the leadership of the Lord Justice-Clerk, to consider the practicalities 
of recommencing trials by jury as and when public health guidelines permit such 
a move.  I have nominated Principal Crown Counsel and the Deputy Crown Agent 
(Serious Casework) to join that Working Group, and the Crown is strongly 

supportive of its work.  
 

 
The Coronavirus (Scotland) Act 2020  

 
I welcome the range of criminal justice measures in the Coronavirus (Scotland) 

Act 2020.  COPFS is working both internally and with justice partners on the 
effective implementation of these measures.  New processes and guidance have 
been introduced to enable electronic signature and transmission of complaints and 
indictments to take place, and work is ongoing to extend that to a range of other 

court-related documents.  The Service has also, with agreement from the 
judiciary, Police Scotland and SCTS, implemented a new electronic process for 

obtaining search warrants, which will remove the requirement for the police to 
have physical contact with the prosecutor or sheriff when seeking a search 

warrant.  
 

Work is ongoing with justice partners to explore how the provisions on virtual 
attendance at court can be utilised in relation to different types of court procedure.  
The Service has successfully piloted remote attendance by the prosecutor at initial 

custody appearances in Dumfries and Inverness.  We are also engaging with the 

judiciary and SCTS to explore how the provisions could be used to help to facilitate 
the resumption of summary trials; and the conduct of evidence by commissioner 
hearings in solemn cases. 



 
 

 

The Act changed the fiscal fine scale to enable a wider range of cases to be dealt 
with by way of fiscal fine.  I have issued revised confidential guidance to 
prosecutors in relation to Fiscal Fines.  That guidance proceeds on the basis that 
the increase in fine amounts is intended to enable alternative action to be taken 

in a wider range of cases, where such action is assessed as appropriate, and not 
to increase the fine amount in individual cases which would previously have been 
dealt with by way of fiscal fine.  Prosecutors are directed to first consider offering 
a direct measure, in particular a fine, in relation to appropriate cases which would 

otherwise have proceeded in the JP court.  I have your letter of 15 May, on this 
matter, and will respond to it shortly. 

 
 

The developing challenge  
 

I thought it would be useful to provide the Committee with some statistics to 
illustrate the nature and scale of the very serious challenge which is developing 
for the criminal justice system, as a result of the current “freeze” on almost all 
trial business.  

 
Solemn cases 
 
The headline points in relation to the solemn caseload are these:  

 
 As Table 1 below illustrates, the volume of serious cases being reported to the 

Crown, and being indicted in the High Court and the sheriff and jury court, has 
significantly increased over the past three years, and, before the present 

outbreak, was at its highest level in recent years.   
 

 The Crown has a very substantial number of solemn-level cases already 
reported to it awaiting indictment.  The Crown continues to process those 
cases, and is continuing to indict cases into the High Court or the sheriff court 
as appropriate.  

 
 The number of cases indicted and awaiting trial is currently increasing month 

on month, both in the High Court and the sheriff court.  A very significant 
backlog is developing, which will require to be addressed as and when solemn 

trials can resume.  
 

 
 
 

 

 
 
 



 
 

 
 

Table 1: Solemn crime – Indictments registered and trials led, 2017-2021 (data 
provided by SCTS - https://www.scotcourts.gov.uk/official-statistics) 

 
*’Indictments registered’ is the formal decision point for criminal proceedings in serious cases. This 
can be seen as the point when the Crown Office decides a prosecution will be taken forward.  
 
** ‘Trial called’ is the point at which after an indictment is registered that a trial is arranged.  

 
*** ‘Trial evidence led’ is the point at which after an indictment is registered and a trial is arranged 
that a trial with evidence is progressed. If an accused pleads guilty, then there will be no trial with 
evidence led and instead the case will proceed to sentencing. 

 
SCTS has confirmed that, prior to the current outbreak, there were around 390 
High Court solemn trials outstanding (with a scheduled trial date) and around 500 
Sheriff Court solemn trials outstanding (i.e. registered with the SCTS but not yet 

disposed of).  These figures only include indicted cases where a trial has a 
scheduled date and not other indicted cases which are at the Preliminary 

Hearing/First Diet stages.  Based on the SCTS projections for 2020/21, for each 
five month period in which solemn jury trials cannot proceed, there will be an 

additional backlog of over 250 additional High Court trials and 540 Sheriff Court 

 2017/18 2018/19 2019/20 2020/21 

[Projected  
by SCTS] 

High Court     
Indictments 

Registered*    

718 911 1125 1275 

Trials 

Called**   

689 717 870 995 

Trials 

Evidence 
Led***   

461 507 521 620 

Sheriff 

Court 
Solemn        

    

Indictments 
Registered* 

4,979 5,182 5,508 5,900 

Trials 
Called** 

2,833 2,848 3,030 3,245 

Trials 
Evidence 

Led*** 

1,041 1,119 1,230 1,300 

     

https://www.scotcourts.gov.uk/official-statistics


 
 

solemn trials that would otherwise have proceeded.  In five months, the additional 

backlog could total around 790 serious cases.  If the halt on the progress of cases 
were to continue over the summer, the scale of the backlog of outstanding trials, 
on top of those cases already awaiting trial prior to the outbreak, could exceed 
1600 cases. 

 
Summary Cases 
 
According to COPFS data, approximately 5392 complaints are registered in the 

sheriff court each month.  On average, 3382 sheriff summary complaints call at a 
trial diet each month, with evidence being led in around 701(21%) of those.  

Approximately 2,763 complaints are registered in the JP court each month.  On 
average, 872 JP court complaints call at a trial diet each month, with evidence 

being led in around 175 (20%).  
 

The following tables contain data provided by SCTS relating to the numbers of 
outstanding summary trials and sentencing diets on a monthly basis over the last 
year, and separately the same information for domestic abuse cases.  The most 
recent numbers for March are provided provisionally since the SCTS data has not 

yet been updated. 
 

 
 

 

 
 

 

Figures for March are provisional due to the administrative closing of cases, and will be updated when SCTS resources allow

National Apr'19 May'19 Jun'19 Jul'19 Aug'19 Sep'19 Oct'19 Nov'19 Dec'19 Jan'20 Feb'20 Mar'20 Mar'20 (estimate)

Sheriff 11,802 11,897 12,088 12,821 13,006 13,186 13,471 13,384 13,832 13,780 13,396 13,971 14,000

JP 4,048 3,831 3,640 3,727 3,620 3,452 3,349 3,263 3,300 3,161 3,233 3,497 3,500

National Apr'19 May'19 Jun'19 Jul'19 Aug'19 Sep'19 Oct'19 Nov'19 Dec'19 Jan'20 Feb'20 Mar'20 Mar'20 (estimate)

Sheriff 143 175 148 134 160 153 152 165 100 157 160 89 150

JP 9 8 6 5 2 14 5 9 7 8 4 3 5

Number of trial complaints O/S - count 8.2 on SCTS protocol report

This count is at SCTS CASE level

Evidence led and adjourned for sentence - count 5.5 on SCTS protocol report

This count is at SCTS SUBJECT level

Summary trials and sentencing diets outstanding 

From SCTS monthly protocol reports



 
 

 

 
Summary Domestic Abuse data: 

 

 
 

 
Comment  
 
I support the measures which the Lord President and SCTS have taken in response 

to the impact of Covid-19.  Those measures were entirely right in light of the public 
health guidance, and were necessary with a view to keeping safe the many people 
who would otherwise have been required to attend court.  However, the 
Committee will appreciate from the statistics which I have set out above that the 

inevitable consequence of the “freeze” on court business is a developing and 
alarming backlog.  

 
The Committee is aware that justice capacity was expanded only recently to seek 

to cope with the growth in the number of the most complex and serious cases.  
There is no simple or quick way to expand further the capacity of the solemn 

courts to absorb and reduce a backlog of the scale which I have described.  This 
would be the case in normal times, but, as the Committee will appreciate, even 
once solemn trials are able to restart, compliance with public health guidance as 

regards physical distancing may mean that the number of trials which are able to 

take place simultaneously in any given court building will be  lower than would be 
expected during normal circumstances.  Further, if there are constraints on 

Figures for March are provisional due to the administrative closing of cases, and will be updated when SCTS resources allow

National Apr'19 May'19 Jun'19 Jul'19 Aug'19 Sep'19 Oct'19 Nov'19 Dec'19 Jan'20 Feb'20 Mar'20 Mar'20 (estimate)

Sheriff 2,664 2,619 2,615 2,800 2,816 2,902 2,904 2,849 3,074 3,130 3,040 2,978 3,000

National Apr'19 May'19 Jun'19 Jul'19 Aug'19 Sep'19 Oct'19 Nov'19 Dec'19 Jan'20 Feb'20 Mar'20 Mar'20 (estimate)

Sheriff 57 68 51 44 54 49 52 65 38 61 60 41 60

Domestic abuse summary trials and sentencing diets outstanding 

From SCTS monthly protocol reports

This count is at SCTS CASE level

This count is at SCTS SUBJECT level

Number of trial complaints O/S - count 8.2 on SCTS protocol report (44 on domestic abuse report)

Evidence led and adjourned for sentence - count 5.5 on SCTS protocol report (34 on domestic abuse report)



 
 

capacity in the sheriff court, there will be difficult decisions to be made about the 

relative priority to be given to solemn and summary business.  
  
An inevitable consequence of the situation will be a significant lengthening of the 
timescales for bringing cases to trial.  I am very conscious of the impact which 

this will have for victims of crime and accused persons who have criminal charges 
hanging over them.  As the Committee is aware, the Service has had very 
significant programmes of work in hand with a view to reducing the duration of 
cases.  It is a matter of very great disappointment to me that the circumstances 

which we now face are likely to set back significantly, and for some time to come, 
the very real progress which was being made in that regard.  

 
 

Domestic Abuse 
 

With the public following government advice to stay at home in order to restrict 
the spread of coronavirus, I understand and acknowledge the increased risk which 
many victims and children experiencing domestic abuse may face at this time due 
to increased isolation, reduced access to friends, relatives and other sources of 

support and in some cases enforced confinement during the lockdown with a 
perpetrator.  
 
I have publicly confirmed that domestic abuse cases will continue to be prosecuted 

vigorously and fairly during the coronavirus pandemic.  Our commitment to 
tackling domestic abuse remains firm, especially during this unprecedented time.  

The Chief Constable has similarly reaffirmed the police commitment to the 
effective and rigorous policing of domestic abuse.  Prosecutors will continue to use 

all of the tools at their disposal to prosecute domestic abuse, and I strongly 
encourage anyone who has been a victim of such offending to report this to the 

police and to seek support.  
 
The COPFS Victim Information and Advice (VIA) staff continue to engage with 
victims of domestic abuse, and other forms of gender-based violence, including 

sexual violence and stalking, to keep them updated on developments, including 
custody appearances, bail reviews and trial adjournments, and to refer them, 

where appropriate, to other victim organisations for support.  The Service’s 
National Domestic Abuse Procurator Fiscal and her team continue to engage 

regularly with victim stakeholder organisations, including those providing 
specialist advocacy and support services. 

 
 
Death Investigations 

 

Ordinarily any deaths occurring due to infectious disease must be reported to the 
Procurator Fiscal in terms of the COPFS ‘Information and Guidance for Medical 
Practitioners’ and, under normal circumstances, any deaths due to COVID-19 



 
 

would be reportable.  At the outset of the pandemic, I issued a direction that, until 

31s t July 2020, Covid-19 or presumed Covid-19 deaths do not require to be 
reported to the Crown unless there is some other substantive reason for reporting 
the death.  That direction was consistent with the approach that has been taken 
in relation to other significant outbreaks of infectious disease.  It helps to reduce 

the demands on the medical profession, whilst maintaining the overall integrity of 
the system for reporting and investigating deaths. 
 
In terms of that system, a death falls to be reported to the Crown if the 

circumstances are such as to give rise to public anxiety.  My officials have been 
keeping the situation under review, and, as I advised Parliament last week, I have 

concluded that two categories of Covid-19 or presumed Covid-19 deaths meet that 
criterion, and should accordingly be reported to the Crown. 

 
The first of those categories is all Covid-19 or presumed Covid-19 deaths where 

the deceased may have contracted the virus in the course of their employment or 
occupation.  Although not exhaustive, that might include the deaths of care home 
workers, front-line National Health Service staff, public transport employees and 
emergency services personnel.  The second category is all Covid-19 or presumed 

Covid-19 deaths where the deceased was resident in a care home when the virus 
was contracted. 
 
My officials have been working closely with the office of the Chief Medical Officer 

and a letter will be issued from that office and COPFS to medical practitioners, to 
advise them that from the date of that letter they should report any death that 

falls in either of those two categories to the Crown.  My decision also applies to 
deaths in those two categories that have already occurred.  Arrangements are 

being made so that the Crown can obtain the information that it requires to identify 
and register those deaths without imposing any burden of retrospective reporting 

on medical practitioners.  
 
These steps will ensure that all deaths within the two categories that I have 
described will be registered within the Crown system of death investigation, and 

that each of those deaths can be investigated.  The nature and extent of the 
investigation that is required in relation to any particular death or group of deaths 

will depend on the particular circumstances.  In some cases, the investigation 
required might be quite limited, and in others it might be more extensive.  That 

will depend on the particular circumstances.  The Crown will take a multi-agency 
approach, working with other agencies that have relevant responsibilities, 

including the Health and Safety Executive, local authorities, the Care Inspectorate, 
the police, and others.  A dedicated unit is being established by Crown Office to 
undertake this work.  

 

In addition to these two categories of reportable deaths, where a person has 
COVID-19 disease or presumed COVID-19 disease but the death falls under 
another reportable category, as defined in the Information and Guidance for 



 
 

Medical Practitioners (including suspicious deaths, drugs-related deaths, accidents 

in the course of employment, suicides and deaths in legal custody), medical 
practitioners must report the death to the Procurator Fiscal.  The Procurator Fiscal 
will then conduct further investigations as necessary, in line with normal 
processes, depending on the circumstances of the death.  This may involve 

investigation, depending on the nature and circumstances of the death, by staff 
from the COPFS Scottish Fatalities Investigation Unit (SFIU), Health and Safety 
Investigation Unit (HSIU) or High Court Division. 
 

It would be premature for me to speculate at this stage on whether a fatal accident 
inquiry into any particular death or category of death from Covid-19 would or 

would not be appropriate.  Those are decisions that will fall to be made on the 
basis of the circumstances of each particular case or group of cases, once it has 

been investigated.  I am acutely conscious of the interests of bereaved relatives 
who face sudden loss.  The Crown will be sensitive to the needs of bereaved 

relatives, and will keep them informed about any investigation in accordance with 
the Family Liaison Charter, which I laid before Parliament in 2016. 
 
SFIU and HSIU continue to progress all ongoing death investigations, including 

mandatory and discretionary fatal accident inquiries.  Whilst all Preliminary 
Hearings and FAIs have been discharged by the courts at this time, there is 
ongoing dialogue with SCTS to ensure early identification of court dates as soon 
as business is able to resume.   

 
 

Response to offences relating to Coronavirus 
 

Following the introduction of offences relating to Coronavirus under the UK 
Coronavirus Act 2020 and the Health Protection (Coronavirus) (Scotland) 

Regulations 2020, COPFS has engaged with Police Scotland in relation to the 
response to the investigation and reporting of these and other public order 
offences which may be committed at this time.  
 

I have issued Lord Advocate’s Guidelines to the Police on the operation of the 
Fixed Penalty Scheme under the Regulations. I enclose a copy of the Guidelines 

for information.  The Chief Constable has, for his part, outlined the approach to 
enforcement that is being taken by Police Scotland when interacting with the 

public where they seek to engage, educate and encourage, and  then, only as a 
last resort, to use enforcement action where necessary.  

 
In addition to breaches of the guidelines, we have, regrettably, seen a number of 
incidents involving coughing or spitting on police officers.  I have made clear that 

such behaviour may constitute an assault or the serious crime of culpable and 

reckless conduct.  Prosecutors will respond robustly to any report of criminality of 
this sort; and  such offences will normally be commenced by way of petition 
proceedings.  



 
 

 

 
Concluding observations  
 
Covid-19 has presented a serious challenge to the systems for the prosecution of 

crime and investigation of deaths in Scotland. COPFS has, under the leadership of 
the Crown Agent and his senior team, responded remarkably to that challenge, 
and I would like to pay tribute to their work, and to the dedication and hard work 
of all the staff of the Service during this time.  They have adapted to a wholly new 

way of working.  I would also like to thank and pay tribute to the work of others, 
across the justice system.  As a result of that work, the criminal justice system is 

continuing to respond to crime, and continues to keep people and communities in 
Scotland safe.  

 
As the Committee will appreciate, the challenges are likely to continue for some 

time.  In particular, as the Cabinet Secretary for Justice warned Parliament on 21st 
April, the impact on the courts will continue for a significant period after the 
current health restrictions come to an end or begin to be lifted, and that will 
continue to have an impact on the systems of prosecution of crime and 

investigation of deaths for which I am responsible.  I know that the Committee 
understands the scale and seriousness of the challenge that we will face and the 
human impact of that backlog on accused persons and on victims of crime.  I will 
continue to work closely with other interested parties with a view, so far as within 

my area of responsibility, to mitigating those effects; and I will be very glad to 
keep the Committee updated as, across the justice system, we continue to seek 

to meet that challenge.  
 

Yours sincerely 
 

 
Rt. HON W. JAMES WOLFFE, QC 

LORD ADVOCATE 
 
 


