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SOCIETY OF SOLICITOR ADVOCATES POSITION ON “COVID-19 AND 
SOLEMN CRIMINAL TRIALS” SCOTTISH GOVERNMENT DISCUSSION 
DOCUMENT – APRIL 2020 
 
The Society of Solicitor Advocates is a voluntary organisation formed to represent 
the interests of solicitor advocates in Scotland. We have an interest in all matters 
relating to the prosecution of the most serious crimes, in particular before the High 
Court of Justiciary.  We strive to promote excellence in advocacy before the High 
Court and Appeal Court, with strong emphasis on training to continue to build on 
our extensive experience as pleaders at all levels of court, including not only the 
High Court but also the UK Supreme Court. We are solicitors as well as solicitor 
advocates and are accordingly regulated by the Law Society of Scotland. This gives 
us a unique perspective on all aspects of the justice system at all levels. 
 
We welcome the opportunity to offer our views on proposed changes to the justice 
system contained in the Discussion Paper “COVID-19 and Solemn Criminal Trials” 
issued to us on 14 April 2020. 
 
This position paper has been prepared at short notice due to the urgency of current 
circumstances. As a consequence, we have been unable to carry out our own normal 
consultation process with our full committee and membership.  
 
ELECTRONIC SIGNATURES 
 
In passing, further to the submissions we made on the Coronavirus (Scotland) Bill, 
it is disappointing that the opportunity was missed to expand on Part 1 of Schedule 
4 to allow for greater use of electronic signatures than appeared on the face of the 
Bill. We believe that our suggestions were entirely in line with the intention of the 
Government in introducing these provisions. On the basis that the relevant health 
considerations apply for a further uncertain period of time, we suggest that an early 
opportunity be taken to extend the relevant provisions to include all documents to 
be lodged with the Court by parties, including, for example, special defences, 
notices and written submissions (in appeals). This is clearly appropriate given the 
stated aim of the provisions, namely “to minimise the requirement for court 
personnel, officers of court and legal practitioners acting on behalf of parties to 
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proceedings to be physically in contact or on justice premises and … allow justice 
organisations the flexibility they require properly to prepare for a possible escalated 
health response.” 
 
It is worth pointing out that the continuing requirement for wet signatures is causing 
concern to our members who are still having to sign documents in civil and criminal 
cases and arrange to lodge the principal documents in hard copy. Given the strict 
time limits for lodging certain documents, this has been necessitating travel to court 
buildings during lockdown. We ask that this be reconsidered urgently for the safety, 
not only of our members but court staff. 
 
 
 
DISCUSSION DOCUMENT 
 
OUR RECOMMENDATION – OPTION 3 (WITH OPTION 6) 
INCLUDING ELEMENTS OF OPTIONS 1 AND 8 
 
As our preferred primary option is Option 3, we now outline in a little more detail 
some practical steps that could be taken to maximise social distancing and reduce 
risk of infection in jury trials. We will address the possible use of Options 6, 1 and 8 
later in this paper, as it may be that the most effective approach to the problems will 
be a combination of Options for different phases of recovery towards whatever 
“normal” may become pending an effective vaccine. 
 
Current thinking about “key workers” should inform excusal of jurors, with those 
cited able to seek excusal upon receipt of citations on the basis that they are 
members of any key groups, in addition to those with particular health or care 
issues. Citation of jurors may have to take account of travel requirements, with a 
smaller geographical area for the pool being necessary until a later stage in the 
lifting of restrictions. We recognise that these measures may, for a while, reduce the 
extent of cross-section of society represented on a jury but it seems to us that they 
would allow for better identification of an effective pool of potential jurors. 
 
We consider that the balloting of jurors could be done without assembling 30 + 
individuals in a court building. While existing technology may not yet support jury 
trials with jurors participating from remote locations, it should allow for balloting – 
a much simpler process - to be done safely away from the court building, perhaps 
even with potential jurors in their homes.  
 
We suggest that courtrooms be reconfigured with the public benches used in 
suitably sized courtrooms so that the jury could sit as a group but respecting current 
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guidance on social distancing. We recognise that not all courtrooms would allow for 
this. Some of our trial courtrooms are quite small. In some, it would not be possible 
even for the legal personnel and clerk to be able to maintain social distancing, for 
example, courts 1 and 2 in the Lawnmarket building in Edinburgh. A survey of the 
entire court estate should be carried out, if not already done, to identify those where 
social distancing can be practised by all, including jurors on public benches. 
 
Access by the press and public might require use of appropriate technology which 
would have to be closed-circuit in the case of trials in light of considerations of 
security and the integrity of evidence. 
 
The use of existing technology could reduce the need for the handling of papers and 
physical evidence. 
 
Legal argument could be heard elsewhere in the court building, with the jury left in 
the courtroom to deliberate following directions. In effect, the courtroom would 
become the jury room. 
 
 
DISCUSSION DOCUMENT – GENERAL 
 
We acknowledge Scottish Ministers’ commitment to the principle of trial by jury 
and are reassured by the statement that it is not the favoured option and by 
assurances at the Roundtable that due consideration will be given to other options 
identified by several parties as offering safe and workable solutions when lockdown 
ends. 
 
We note the figures in Table 1 (page 6) of the Discussion Document. We are struck 
by the significant difference between the numbers of “Trials Called” and “Trials 
Evidence Led”. Although the explanation for the difference will no doubt involve a 
number of factors, we suggest that at least some cases involving resolution without 
evidence being led would not require juries. More exploration of the data may allow 
for useful focus of attention on the different means of addressing case progress and 
resolution in different cases. 
 
Our members represent a significant number of accused persons in the High Court 
of Justiciary. Based on anecdote and the sort of limited discussions which are 
possible in current circumstances, it is the impression of many of our members that 
most accused persons would prefer to wait as long as it takes to be tried before a 
jury rather than be tried by a Judge sitting alone or even a panel of Judges. This is 
despite the accompanying need for many of them to remain in custody in the 
meantime. 
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PRE-RECORDED EVIDENCE 
 
We urge detailed consideration of the fullest use of pre-recorded evidence, 
especially by way of commission.  
 
In appropriate circumstances, the evidence of essential medical witnesses or other 
key workers might be given by TV link to avoid removing them for too long from 
their work as key personnel. 
 
OPTIONS 1 TO 9 
 
Turning to the specifics of the Government’s Discussion Document, we wish to 
offer comment on the other options.  
 
OPTION 1 
 
We accept that, for a period of time, it may be appropriate to reduce jury numbers 
but only for Sheriff and Jury trials. If a case is important enough for trial by jury 
now, it should only proceed before a jury. In cases indicted for the High Court, 
given the significance, gravity and relatively small number of these cases, they 
should only proceed to trial before a jury of 15. 
 
OPTION 2 
 
Having considered this option, we consider that it is impractical, for reasons mostly 
identified in the Paper. 
 
OPTION 3 
 
As stated, this is our preferred option for High Court cases, in combination with 
option 6. We have already provided detail for our position. 
 
OPTION 4 
 
Although initially attractive, exploration of the issue suggests that the necessary 
technology does not yet exist to allow this to work adequately. The Law Society’s 
Working Group on Trial without Jury consulted Richard Susskind, an 
internationally recognised expert in the use of technology in courts. He confirmed 
that no country had used technology to allow remote participation by jurors and 
doubted that it could happen soon, if ever. 
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OPTION 5 
 
Already a controversial subject due to the apparent lack of testing of NHS and care 
workers, while it may be an option at some point, or at least part of a solution, we 
do not see this as an option in the near future. 
 
OPTION 6 
 
This option should be used regardless of the decisions made about other 
possibilities, although we sound a note of caution. Care will be required not to 
overburden jurors or court personnel with an over-long court day simply because of 
a backlog. The needs of the specific personnel, including jurors, in each case must 
be taken into account, as opposed to the demands of the system. Experience 
suggests that it is hard to concentrate effectively on evidence for periods in excess 
of 1.5/2 hours at a time, and also that the process can be tiring for jurors, especially 
later into the afternoon. Care is needed to ensure maximum attention remains 
possible. Breaks and refreshments would have to be a more prominent aspect of 
lengthier court days. 
 
OPTION 7 
 
We oppose this option on principle. We can think of no measures sufficient to 
compensate for the loss of one of the key safeguards in Scotland for guaranteeing a 
fair trial. Trial by jury is not required by Article 6 of the European Convention on 
Human Rights but that Convention, significant though it is, is simply a statement of 
minimum rights. It sets no upper limits on rights and each signatory state is able to 
secure a fair trial in accordance with its own traditions and safeguards as long as 
that minimum standard is met. Trial by jury in Scotland has long been 
acknowledged as one of the fundamental rights of those accused of the most serious 
crime. We do not repeat here any of the numerous quotes about the importance of 
juries, but wish to emphasise that this right has been available for centuries without 
interruption for all those accused of serious crime in Scotland. To remove it for an 
unknown but significant number of accused persons for an uncertain duration would 
run the risk of causing serious and unquantifiable damage to public confidence in 
our justice system, especially if England and almost all other countries with juries 
decided that this was an unacceptable option. 
 
The Policy Memorandum for the Coronavirus (Scotland) Bill recognised that– 
“Mandatory attendance at court and tribunal exposes parties, victims, witnesses, 
accused people, justice workers, legal representatives and members of the public to 
unnecessary increased risk of infection and runs contrary to the new public health 
guidance.” (paragraph 178). While different options may be possible at different 
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stages of the phasing out of lockdown, this Option would involve trials being held 
with all the other personnel, bar jurors, assembled in a courtroom. While reducing 
the numbers assembled in one place, often quite a small courtroom, may reduce the 
risks of transmission of the virus, this Option would appear to run counter to current 
public health and Government guidance and therefore to entertain the risks for all 
others required for a trial. To the extent that medical and scientific advice suggest 
that jury trials would be inappropriate or would be possible only with appropriate 
social distancing, surely it would also be inappropriate for so many others to gather 
– Judge, clerk, macer, accused person or persons, and at least 3 lawyers – possibly 
many more – in addition to witnesses and court security? It is not uncommon for 
trials to feature more than one accused. In such cases, the number of lawyers 
increases for each additional accused person. A legal team in the High Court may 
consist of Senior and Junior counsel as well as an instructing solicitor. At the very 
least, it will involve one counsel and one solicitor. In many of our courtrooms, 
especially in cases involving multiple accused persons, there is insufficient space to 
allow a gap of more than 2 feet between all parties, never mind 2 metres. There are 
far fewer courtrooms where appropriate social distancing would be possible. 
 
In relation to Option 6, the Discussion Document makes the following point 
regarding capacity: 
 
"Increasing the number of judicial officers, on its own, would not enable additional 
courts to run – other staff, including clerks and macers, are also necessary. The best 
approach to maximise progress seems likely to be to consider how to make the 
greatest utilisation of existing jury accommodation, considering radical options such 
as seven day courts and longer sittings, including, possibly, early evening shifts." 
When considering Option 7, it should be noted that the restrictions on capacity 
identified in this paragraph would apply even to Judge-only trials.  
 
We are aware of only one jurisdiction in the world – the Australian Capital Territory 
– where legislation has been enacted to remove jury trials, albeit only for Territory 
offences, not for Commonwealth offences. In that jurisdiction, decisions on the 
matter in each case are the subject of a hearing with submissions being heard from 
all parties, albeit the accused person’s views are not decisive. 
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OPTION 8 
 
This is an option in respect of which there is no consensus among those who have 
contributed to views expressed in this paper. Some are opposed to any extension of 
sentencing powers at any level. 
While there may be some scope at the sheriff court level for increasing the powers 
of sheriffs in summary cases temporarily to, perhaps, 18 months, we oppose any 
move to increase the sentencing powers of sheriffs in solemn cases for which, in our 
submission, juries should be retained in any event, even if with reduced numbers.  
 
 
 
OPTION 9 
 
A recent statement by the Lord Chief Justice of England and Wales suggests that 
England may adopt some version of this approach for jury trials and simply wait 
until it is safe to resume them. It is striking that they appear not to be considering 
the temporary abolition of jury trials, even though they appear to be used much 
more widely in England and for offences that would never be tried before a jury in 
Scotland.  
 
 
 
 

 
 
 

John Scott QC Solicitor Advocate  
16 April 2020   


