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HEALTH AND SPORT COMMITTEE 

HEALTH HAZARDS IN THE HEALTHCARE ENVIRONMENT 

SUBMISSION FROM ASAP-NHS (Roger M Livermore), asap.correspond@gmail.com 

1. Introduction 

The safety of patients and those in social care across all the UK is required to comply with 

the reserved law of the Health and Safety at Work etc Act 1974(HSWA), the Management 

of Health and Safety at Work Regulations 1992/1999 (MHSWR) and more detailed on the 

control of infections with the Control of Substances Hazardous to Health (COSHH) 

regulations 1988/ 2002.  None of these have been implemented in Scotland, and certainly 

not to the high standards that the very high risks require. The Scottish Government, its 

ministers, CEO NHS Scotland, National Clinical Directors and NHS’s internal quality 

assurance bodies HIS and HEI have all failed to implemented the law, and have repeatedly 

refused to do so.  Compliance with the law is not meant to be optional.  

The law provides the means and the requirement to ‘solve patient safety’. No-one is 

allowed to disregard the law, and least of all a government on major public safety risks. The 

failures to implement and comply with the law will involve major breaches of HSWA, HRA 

1998, ECHR, and s57 Scotland Act 1998.  It seems imperative that Holyrood restores the 

law and the rule of law and particularly on the matter of a very large number of preventable 

deaths. Conservative estimates would be about one to two reasonably deaths a day from 

hospital acquired infections. There are substantial risks in other parts of healthcare. 

I am a former HM Principal Inspector of Health and Safety and acted as a Crown 

Prosecutor on health and safety legislation. I regulated across all UK sectors, co-devising 

the statutory system of inspecting organisations especially on hospitals on the safety of 

patients and staff. In this I introduced the application of COSHH to infection control. As an 

occupational hygienist I regulated on the control of toxic substances and microbiological 

agents. This included checking the performance of control measures including ventilation 

systems for the range of dangerous pathogens. I secured the inclusion of  COSHH in the 

internationally-used Royal Marsden Manual of Clinical Nursing. I developed the UK-wide 

enforcement standard on health and safety law, and initiated its application to health issues. 

I was regulating healthcare across Greater Manchester when the GP Dr Shipman was 

arrested for work-related activities. With Mid Cheshire Hospitals NHS I identified the 

precursor of the Mid Staffordshire NHS scandal.  Comparatively we have much worse 

problems here in Scotland.  After healthcare I was a principal inspector in the Nuclear 

Safety Directorate, followed by ten years as the lead inspector regulating Railtrack and 

Network Rail. During that time the rail sector showed that it could solve railway safety to 

give us the safest railways in Europe.  I have worked on public inquiries. I have worked with 

HM Coroners and sat with them on the bench investigating work-related deaths including 

those of the public. I have investigated a number of patient safety deaths in accordance 

with what the law requires. 



  REF NO. HS/S5/19/HHHE/21 

2 
 

 

2. What is the scale of health problems acquired from the healthcare 

environment in Scotland? 

2.1 There is no reliable data on infection deaths and major harm  in healthcare or the 

related social care.   The standard of healthcare across all the UK is similar enough (OECD 

2016) such that the NICE research suggests about 900 reasonably preventable deaths for 

NHS Scotland each year. https://www.rcplondon.ac.uk/guidelines-policy/healthcare-

associated-infections-prevention-and-control-primary-and-community-care-nice-guideline    

3. What/where are the main risks? 

3.1 There are significant risks across almost all of healthcare.  Besides hospitals there 

are other areas that are often neglected.  Other areas are nursing homes and other 

community care such as by peripatetic healthcare and related social care workers, and 

dentistry.  

4. Are the current systems and processes in Scotland adequate for monitoring, 

reporting, eliminating or controlling these hazards? 

4.1 Systems Absolutely not. From regulating all UK sectors, this is the worst 

approach to safety. It would be difficult to be more wrong or unlawful. This from not 

implementing the law on patient safety right through to deaths not even being reported.  It 

has involved ways of getting it wrong never previously imagined. No law, no plan, poor 

assessment, poor compliance, major failures in care, poor monitoring, no regulation, 

incidents and many deaths not even being reported, no lawful investigations, no FAIs, and 

no prosecutions for the biggest known breaches in the history of HSWA.  All the 

requirements on public safety have been inverted, stood on their head.  

4.2  Failed Public Inquiries Vale of Leven Hospital infections and the Penrose Inquiry 

into contaminated blood omitted the law. The inquiries were major missed opportunities  

4.3 COPFS COPFS is a ministerial-led government department. With the infections 

at Glasgow hospitals, COPFS are said to be investigating the deaths, and will make 

decisions on whether to prosecute.  There is no legitimacy in that COPFS judging another 

part of its government.  It breaks the fundamental legal principal of judging itself. The 

investigations must be carried out by an independent investigator and prosecutor. 

There is no evidence to suggest that COPFS has any competence to investigate deaths 

and offences in patient safety. Apart from them exceeding their legal competence, they 

have no ability or process to lawfully investigate (breaches ECHR Article 2, 3, and 6).  On 

13 February 2019 I met the heads of their Scottish Fatalities Investigation Unit and the 

Head of the Health and Safety Unit.  COPFS has no competence in such extremely serious 

matters.  Put the absence of competence into perspective.  A family met them to discuss 

the death of their mother where a major factor was the failure to give liquids for two days 

leading to Acute Kidney Injury (AKI). They had not noticed from very clear internal NHS 

https://www.rcplondon.ac.uk/guidelines-policy/healthcare-associated-infections-prevention-and-control-primary-and-community-care-nice-guideline
https://www.rcplondon.ac.uk/guidelines-policy/healthcare-associated-infections-prevention-and-control-primary-and-community-care-nice-guideline
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reports (SAERs) and a police statement these major problems. They were proposing to do 

nothing on the extremely serious failings and breaches. They broke almost all the 

requirements of their own COPFS Prosecutors Code.   These two gross failure will be major 

factor in roughly 400 deaths a year in Scottish hospitals. The COPFS inaction would 

condemn hundreds more in Scotland to premature deaths. COPFS had absolutely no 

understanding of the risks in healthcare, no understanding of the basics or detailed 

requirement on health and safety legislation, nor the consequences of their failures to 

uphold the law.  The lack of COPFS competence has shockingly high consequences.  They 

do no FAIs on healthcare, there are almost no prosecutions, this when there are about 

2,000 reasonably preventable premature deaths year, and with a substantial number being 

infection deaths.  COPFS must be replaced by a lawful and competent independent body 

for investigating deaths and by a lawful independent prosecution service.  

4.4 HSE    HSE was heavily criticised at the Mid Staffordshire NHS public inquiry, it  

was damning but it was only the tip of the iceberg.  HSE fails to discharge its statutory 

responsibility for making sure that the law is complied with and that patients are safe. 

4.5 Investigation of Deaths Our system of investigating deaths fails all the legal tests 

and does not work.  It fails all the requirements of the binding ECHR Article 2 ‘Right to Life’.  

4.6 Glasgow Infections   These involve serious breaches of HSWA: 

• Failures in front-line precautions to comply with COSHH and supporting standards 

• Failures in risk profiling and risk assessment on infections (Regulation 3 MHSWR) 

• Poor data on what the problems are. No independent audits 

• Failure to follow the hierarchy of controls (Regulation 4 MHSWR) 

• Weakness in safety management systems of planning, organising, control, 

monitoring, and review (Breach MHSWR Regulation 5 and HSWA) 

• Weak procedures and standards on infection control. Not comply with COSHH. 

• Rely on optional guidance rather than the compulsion of the law 

• Absence at NHS Board of effective policy on compliance with COSHH, MHSWR, 

HSWA  

• Absence of law on patient safety by NHS Scotland, HIS, HEI, National Clinical 

Director,  HSCD, Cabinet Secretary for Health, and Scottish Government 

• Absence of the legally-required competent legal advice (Regulation 7 MHSWR) 

• No effective regulation by HSE to ensure NHS complies with HSWA (section 18 

HSWA).  No preventative inspections on COSHH, no up to date assessment of NHS 

Board safety management systems. Not routinely carry out reactive work on 

infections.  Only gets involved in NHS when compelled to do so. No assessment on 

the scale of the problem on infections in healthcare or a plan to prevent them.  Vast 

number of HSWA s3(1) patient safety deaths not investigated 

• Incidents not being reported, internally or externally  

• RIDDOR not complied with on reporting to HSE on infection dangerous occurrences 

• Reportable deaths not being reported to COPFS 
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• HEI and HIS not discharging their responsibilities under the Public Service Reform 

(Scotland) Act 2010. Not inspecting, not upholding law on infections, or patient safety  

• COPFS has no system to makes sure deaths are properly reported. 

• COPFS has not been following their own Prosecutors Code on patient safety. Nor 

the Scottish Work-Related Deaths Protocol 

• Review of death certificates show infections are not properly reported 

• No lawful system of investigating deaths, fails ECHR, HRA,  s57 Scotland Act 1998 

• No lawful system of criminal investigation of suspicious deaths in healthcare (ECHR) 

• Matters will involve major breaches of HSWA, MHSWR, COSHH.  Will meet the UK-

wide criteria for prosecutions and the COPFS Prosecutors Code. Offences cover a 

number of bodies and potentially senior offices beyond the NHS Board. HSE 

appears to be in major breach of s18 HSWA by not ensuring that the law on patient 

safety is complied with in Scotland 

• COPFS acting ultra vires. Exceeding its legal, constitutional, and technical 

competence 

• Actions required by all those involved in the control of infections and patient safety in 

Scotland.  The infections are the specific failures that demonstrate the general failure 

to comply with the law on patient safety  

• The Glasgow infections could be used as the prompt to ‘solve patient safety’ in 

Scotland  

5. Conclusion  

5.1 There are a very large number of reasonably preventable premature deaths due to 

failures in Scottish healthcare and related social care.  These deaths occur because the 

Scottish Government and its NHS Scotland fail and refuse to implement and comply with 

the UK-wide law on infections, and patient safety generally (COSHH, HSWA, ECHR, HRA 

1998, s57 Scotland Act 1998).  

5.2 A secondary failure is that these deaths and other major harm are unlawfully not 

subject to active regulation to ensure legal compliance.  HSE fails in its statutory 

responsibility of s18 HSWA. 

5.3 There is not an effective nor lawful system of investigating deaths in Scotland.  There 

is consequently not the learning to prevent recurrent types of preventable deaths (ECHR 

Article 2). Infections and Acute Kidney Injury (AKI) are prime examples. 

5.4 There is an absence of competent legal advice on patient safety (HSWA, Regulation 

7 Management of Health and Safety at Work Regulations 1999)  

5.5 By the UK-wide enforcement code and COPFS Prosecutors Code the situation 

justifies major enforcement action against those bodies, and potentially individual senior 

officers, involved (HSWA including s37, ECHR, HRA, s57 Scotland Act 1998) 


