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CULTURE, TOURISM, EUROPE AND EXTERNAL AFFAIRS COMMITTEE 
 
INQUIRY ON THE NEGOTIATION OF THE FUTURE RELATIONSHIP BETWEEN 
THE EUROPEAN UNION AND THE UK GOVERNMENT 
 
SUBMISSION FROM DR HOLGER HESTERMEYER 
 
A) Introduction 
 
1. I am the Shell Reader in International Dispute Resolution at King’s College London 
and a Senior Research Affiliate of the Max-Planck-Institute for Comparative Public and 
International Law in Heidelberg. In the past, I have served as specialist adviser to the 
House of Lords EU Committee and the EU External Affairs Sub-Committee. My 
expertise is in the areas of public international law including international trade, EU 
law and comparative public law. I have, in the past, given oral testimony to the 
Committee. I have given written testimony to the Future Relationship Committee of 
the House of Commons in a related inquiry, which I attach. 
 
2. This testimony reflects the view of the author alone and neither can nor should be 
attributed to any of the institutions he is or has been affiliated with. 
 
3. This written testimony is submitted in response to a request from the Committee 
addressed to the author and dated 5 May 2020. It will focus on the issue of extending 
the transition period. 
 
B) Extending the Transition Period 
 
4. The debate about an extension period has been lively. In my opinion, an extension 
of at least one year is essential even if the UK would not want to conclude a free 
trade agreement with the EU. As to the duration of the extension there is leeway 
and creative solutions (within the maximum time frame indicated by the 
Withdrawal Agreement) can be conceived.1 
 
5. The arguments in favour of extending the transition period most commonly relate 
to the time it takes to negotiate a free trade agreement and the effect the coronavirus 
crisis has on the negotiations. However, much more significant, in my opinion, is 
the need for industry to properly prepare for the changed relationship with the EU. 
 
6. Common arguments against the extension of the transition period relate to the 
capacity of the UK to enter into its own free trade agreements and the position of the 
UK as a rule-taker as well as budgetary considerations. On the whole these 
considerations do not prevail. 
 
7. It should, finally, be pointed out that under Art. 132(1) of the Withdrawal Agreement 
an extension needs to be decided by the Joint Committee before 1 July 2020. An 
extension after this date encounters legal difficulties. 
 

                                            
1 See Raoul Ruparel, A solution to the Brexit transition conundrum, Politico 17 May 2020. 

https://committees.parliament.uk/writtenevidence/4756/default/
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8. The most commonly made argument in favour of extending the transition period is 
that there is not a sufficient amount of time to negotiate a free trade agreement. The 
difficulty to conclude the negotiations in little more thant half a year is obvious when 
looking at the time it took the EU to negotiate, for example, its free trade agreement 
with Canada, often cited as a model for what the government is trying to achieve: 
Negotiations commenced on 6 May 2009 and the agreement started to be 
provisionally applied on 21 September 20172. While the length of the negotiations in 
this case might be unusual, it is not uncommon for trade negotiations to take a 
significant amount of time, as the example of the USA shows. The table below3 drafted 
by the PIIE shows that it takes 45 months, on average, to negotiate a free trade 
agreement with the US from launch date to implementation. 
 

 
 
                                            
2 OJ 2017 L 238/9; De Mestral, Negotiating CETA with the European Union and Some Thoughts on 
the Impact of Mega-Regional Trade Agreements on Agremments Inter Partes and Agreements with 
Third Parties, in: European Yearbook of International Economic Law 2017, 437. 
3 Caroline Freund & Christine McDaniel, How Long Does it Take to Conclude a Trade Agreement with 
the US?, https://www.piie.com/blogs/trade-investment-policywatch/how-long-does-it-take-conclude-
trade-agreement-us.  

https://www.piie.com/blogs/trade-investment-policywatch/how-long-does-it-take-conclude-trade-agreement-us
https://www.piie.com/blogs/trade-investment-policywatch/how-long-does-it-take-conclude-trade-agreement-us
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9. The comparison of the future relationship negotiations with the negotiations 
of a “normal” free trade agreement is, however, not straightforward. Many of the 
traditional stumbling blocks of negotiating traditional free trade agreements – 
protective interests trying to prevent the liberalisation of trade – are not present, as the 
two partners already benefit from fully liberalised trade between each other. In 
addition, the two partners have already reached agreement on a basic outline of their 
future relationship in the political declaration. Despite these differences it would be 
wrong to assume that the future relationship agreement is easier to negotiate than a 
free trade agreement. On the one hand the future relationship negotiations come with 
their own difficulties that are not any less significant than those facing traditional trade 
negotiations.4 On the other, the published textual proposals by both sides show 
significant differences in their negotiation positions ranging from the structure of the 
agreement (one agreement vs. several) to details such as provisions on the level 
playing field. The exchange of letters between the two chief negotiators indicates that 
an impasse has been reached. 
 
10. The difficulties are further aggravated by the coronavirus crisis. The crisis 
presents two additional challenges for the negotiations: Firstly, it has made face-to- 
face negotiations – for the time being – impossible. While online negotiations can and 
have been conducted, these lack some of the features of face-to-face negotiations 
that are conducive to building the relationships that enable reaching agreement, such 
as more light-hearted conversation over coffee and effective teambuilding. Secondly, 
the crisis has created very real challenges in terms of manpower and bandwidth. Not 
only have, for a while, both chief negotiators been unable to fully perform their work 
due to falling sick and self-isolation, but 47 civil servants from the transition task force 
and Taskforce Europe had to be redeployed to COVID-19 work.5 
 
11. The most significant reason that an extension is needed, however, is that 
industry currently has no bandwidth to prepare for Brexit, as all attention is – 
and should be – taken up by dealing with the coronavirus crisis. The coronavirus 
crisis has hit the UK with full forth. In March, UK GDP reportedly took a hit of 5.8%.6 
Worse is to come. Businesses are understandably focusing on dealing with the current 
crisis and struggle to simultaneously prepare for Brexit. Not extending the transition 
period means forcing businesses to set aside capacity for Brexit planning. 
 
12. The latter argument favours extending the transition period even if the goal 
of the UK were to not conclude a trade agreement with the EU. Business will have 
to prepare for the changed trading environment with the EU whether this change 
implies trading under a free trade agreement or under WTO most-favoured-nation 
terms. Both settings for the future relationship demand rigorous preparation. 
 

                                            
4 See my testimony to the Committee on the Future Relationship with the European Union of the 
House of Commons, paras 14 ff. 
5 Testimony of Michael Gove, Oral evidence Committee on the Future Relationship with the European 
Union, Monday 27 April 2020, Q208. 
6 David Milliken & William Schomberg, UK GDP shrinks by record 5.8% in March, harder COVID hit 
ahead, Reuters 13 May 2020. 
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13. The considerations brought to bear against an extension of the transition 
period7 do, on balance, not prevail. The most significant disadvantages appear to 
be that during an extension period the UK would have to pay contributions to the EU 
budget, the amount of which would be fixed by the Joint Committee along with the 
decision to extend the transition period (Art. 132 (3) of the WA). The UK would also 
continue to be bound by EU law, even though it no longer has an impact on making 
such law – a situation that is not viable for the UK in the medium or long term. Given 
the limited time of an extension both of these disadvantages cannot outweight the risk 
of overburdening business with no-deal preparations at the time of Covid. Further 
disadvantages mentioned, such as being unable to bring into force new free trade 
agreements during the extended transition period without authorisation by the EU (Art. 
129 (4) of the WA), are unlikely to be significant. To matter, they would logically 
presuppose that the UK would be able to bring into force a significant free trade 
agreement with a new partner before the expiry of the extended transition period. The 
only major partner that would offer such a benefit and that the UK currently negotiates 
with is the USA.8 It is unlikely that a full US-UK free trade agreement would be 
substantially delayed by an extension of the transition period. 
 
14. For clarity’s sake it should be pointed out that an extension of the transition 
period would not put the UK’s exit from the EU at risk. The UK has left the 
European Union. Art. 50(5) of the TEU leaves no doubt that the only way for the UK 
to rejoin the Union would be accession proceedings under Art. 49 of the TEU. While 
an extended transition period leaves the UK under EU rules for an additional period of 
time, it does not open the door to a permanent halfway house: the Withdrawal 
Agreement provides for a single decision extending the transition period. Nobody 
argues for changing this limitation. 
 
15. It should, finally, be pointed out that under Art. 132(1) of the Withdrawal Agreement 
an extension needs to be decided by the Joint Committee before 1 July 2020. An 
extension after this date encounters legal difficulties. The terms of the WA do not 
provide for such a possibility, nor do they grant the Joint Committee the power to 
amend the agreement in that regard. There has been much discussion whether the 
UK and the EU could nevertheless amend the provisions of the Withdrawal Agreement 
with regard to the extension of the transition period, as they are the only parties to the 
agreement. Under EU law, this requires the EU to have a legal basis for its action (Art. 
5(1) of the TEU – principle of conferral), and the only realistic basis available appears 
to be Art. 50 of the TEU. The EU has, indeed, already proposed an amendment to the 
Withdrawal Agreement based on Art. 50(2) of the TEU in May 2020.9 However, this 
proposal stays within the powers of the Joint Committee to amend the agreement. 
Whether Art. 50 of the TEU remains available as a legal basis for amendments to the 
Withdrawal Agreement outside the powers of the Joint Committee or whether it is not 
available in that regard as the UK is no longer a withdrawing member, but a third 
country, has been the topic of a heated debate.10 At the very least an amendment of 
the Withdrawal Agreement in this regard would likely cause difficult legal debates. 
                                            
7 See e.g. Shanker Singham, Brexit – and why the transition period must be extended beyond 
December this year, ConservativeHome 14 April 2020. 
8 The UK currently benefits from the EU-Japan FTA. 
9 Proposal for a Council Decision of 15 May 2020. COM(2020) 195 final. 
10 See e.g. Jean-Claude Piris, Extending the Brexit transition period after 30 June 2020, Encompass 
May 2020. 


