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___ 
30 October 2019 
 
 
Dear Convener 
 
Thank you for your letter of 8 October, regarding representations made by the Scottish 
Police Federation immediately prior to Stage 3 consideration of the Age of Criminal 
Responsibility (Scotland) Act 2019, and referencing post-passage correspondence with the 
Federation’s General Secretary. 
 
As the Committee is aware, my intention in raising the age of criminal responsibility is to 
minimise young children’s involvement with the formal criminal justice system, while 
providing appropriately calibrated safeguards. The Act interacts with other legislation and 
provisions to enable care and justice agencies to deal with the full spectrum of children’s 
conduct when under 12. 
 
In keeping with the recommendations of the original ACR Advisory Group, the police powers 
provisions contained within Part 4 of the Act are deliberately focused on the most serious 
cases. As I set out during the Stage 3 debate, these powers “do not impact on the police’s 
general duties to, for example, prevent crime and maintain order. Police officers will still be 
able to intervene in incidents involving ‘lower level’ harmful behaviour, engaging with children 
in an age-appropriate way; they will just not be able to do so with a reference to criminal 
justice powers of arrest or holding in custody.” 
 
It is imperative that children under the age of criminal responsibility who engage in behaviour 
currently considered low level offending are seen through a child protection, rather than an 
enforcement and prosecution, lens. Parliament has given the police these new powers in 
addition to existing legislative powers and child protection guidance. Age-appropriate 
practice and collaborative working with social work and other partners are required, and 
available, to address the needs of children and respond to harm. 
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As you know, our intention is to implement this important legislation as swiftly and safely as 
possible. The first provisions (children’s hearings referrals and victim information) will be 
commenced later this month, with more (disclosure) to follow by next summer. The 
Government’s aspiration is to bring the entire reform into effect by the end of next year. 
Good progress has already been made on implementation, but we are still at an early stage 
in our delivery programme.  
 
Along with others, the interests of policing are well-represented within ACR programme 
planning and review arrangements. As you may be aware, Police Scotland is a member of 
the Advisory Group which will review the implementation of this Act, and consider the 
implications of future further change. That Group met for the first time in late August, and its 
work is underway. Police Scotland has also been invited to join the ACR Programme Board 
which will oversee implementation and commence shortly. 
 
More specifically, I am committed to involving the expertise of Police Scotland, its staff 
associations and other partner agencies in developing the critical guidance giving effect to a 
number of this Act’s provisions. I am pleased therefore to advise that the guidance under 
section 31 of the Act is currently being drafted in collaboration with Police Scotland. The draft 
guidance will be shared with the implementation Programme Board and then be subject to 
consultation with partners, including the Scottish Police Federation and the Association of 
Scottish Police Superintendents. If it is agreed in due course that there are any gaps in 
powers, I would be happy to consider how best to address these, including through 
additional appropriate primary legislation. 
 
The Federation letter also referred to the Financial Memorandum. On introduction, this was 
based on an ICT cost and one-off awareness-raising training. The normal expectation is that 
any training exercise would be carefully planned and delivered over a period of time to 
deliver best value to the public purse and minimise impact on service delivery (as has been 
the case for training in relation to other legislation, such as the Domestic Abuse (Scotland) 
Act 2018). 
 
More generally, it is worth noting that behaviour currently understood as offending from 
under 12s is currently handled by the police. So while some system, procedural and practice 
adaptation is needed, the impact on overall costs should be contained. Certainly, the 
validated SCRA figures show that the scale and severity of that conduct is small, and 
reducing. 
 
As part of the implementation programme, my officials will of course undertake further 
discussions with Police Scotland colleagues to firm up implementation costs and clarify 
budgetary capacity. 
 
I also expect the financial implications of implementation to be considered by the Programme 
Board, and I will consider advice from that group in relation to whether further support is 
required and can be provided to assist Police Scotland in implementation.  
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The Act represents a fundamental shift in how we approach children who have engaged in 
harmful behaviour, and we recognise the significant shift in practice and culture that will be 
required. The Scottish Government is committed to working with all partners to get it right, so 
that all those working with children engaged in harmful behaviour are confident in addressing 
such behaviour appropriately, whilst also implementing the law and its intent.  
 
Yours sincerely 

 
 
 
 
 

MAREE TODD 
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