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Thursday 14 November 2019   

 

 

Equalities and Human Rights Committee 

27th Meeting, 2019 (Session 5), Thursday 14 November 

Public Petitions  

 

Introduction  

1. This paper invites the Committee to consider the following petitions, updates 
on recent work, and provides options for future scrutiny:  
 

 Ongoing petition PE1372: Access to justice in environmental matters  

 New petition PE1695: Access to justice in Scotland 
 

2. Once a petition has been referred to a subject Committee it is for the 
Committee to decide how, or if, it wishes to take the petition forward.  Among options 
open to the Committee are to: 
 

 Keep the petition open and write to the Scottish Government or other 
stakeholders seeking their views on what the petition is calling for, or views on 
further information to have emerged over the course of considering the 
petition; 

 Keep the petition open and take oral evidence from the petitioner, from 
relevant stakeholders or from the Scottish Government; 

 Keep the petition open and await the outcome of a specific piece of work, 
such as a consultation or piece of legislation before deciding what to do next; 

 Close the petition on the grounds that the Scottish Government has made its 
position clear, or that the Scottish Government has made some or all of the 
changes requested by the petition, or that the Committee, after due 
consideration, has decided it does not support the petition; 

 Close the petition on the grounds that a current consultation, call for evidence 
or inquiry gives the petitioner the opportunity to contribute to the policy 
process. 

 
3. When closing a petition, the Committee should write to the petitioner notifying 
the decision and setting out its grounds for closure. Closing a petition does not 
preclude the Committee taking forward matters relevant or partly relevant to the 
petition in another way. 
 

Petition 1372: Access to justice in environmental matters 

4. The petition originates from Session 3 of the Parliament and was referred to 
the previous Equal Opportunities Committee in Session 4. The Public Petitions 
webpage summarising the consideration of the petition in these Sessions can be 
found here. Further information can also be found in the Session 4 Legacy Report.  
 
5. Further general background information on the petitions process, provided by 
the Public Petitions Committee, can be accessed on its dedicated webpage.  

 

http://external.parliament.scot/GettingInvolved/Petitions/PE01372
https://www.parliament.scot/S4_EqualOpportunitiesCommittee/Reports/LegacyFINAL.pdf
http://external.parliament.scot/gettinginvolved/petitions/index.aspx


Terms of the Petition  

6. PE1372 was submitted to the Parliament in November 2010 and calls on the
Parliament to—

―urge the Scottish Government to clearly demonstrate how access to the 
Scottish courts is compliant with the Aarhus convention on ‗Access to Justice 
in Environmental Matters‘ especially in relation to costs, title and interest; 
publish the documents and evidence of such compliance; and state what 
action it will take in light of the recent ruling of the Aarhus Compliance 
Committee against the UK Government.‖ 

Committee Consideration 

7. The petition was considered by the Equal Opportunities Committee in session
4, and in their legacy report they recommended—

―Due to the Scottish Government‘s commitment to publishing an options 
paper on an environmental court before the end of this session, we agreed to 
keep the petition open. We recommend that our successor Committee tracks 
any work taken forward by the Scottish Government on a consultation on an 
environmental court.‖ 

8. This Committee noted the petition in April 2017 when it agreed to await an
update on the issues raised in the Petition and the position with the Courts review
and review of court costs.

9. In September 2017 the Scottish Government published Developments in
environmental justice in Scotland: analysis and response which stated—

―The Scottish Government has considered the issue carefully and is fully 
mindful of the views of the respondents to the consultation. The variety of 
views on what sort of cases an environmental court or tribunal should hear 
combined with the uncertainty of the environmental justice landscape caused 
by Brexit lead Ministers to the view that it is not appropriate to set up a 
specialised environmental court or tribunal at present. The Government will, 
however, remain committed to environmental justice and will keep the issue of 
whether there should be an environmental court or tribunal or even a review 
of environmental justice under review.‖ 

10. In May 2019 the Committee agreed to keep the petition open and await the 
outcome of the Scottish Government consultation on Environmental Principles and 
Governance in Scotland. The Committee also agreed to write to the Scottish and UK 
Governments for further information.

Current Consideration 

11. The Committee has received responses from both the UK and Scottish 
Government following its request for further information. These can be found at 
Annexe A and Annexe B.

http://external.parliament.scot/gettinginvolved/petitions/PE01372
https://www.gov.scot/publications/developments-environmental-justice-scotland-analysis-response/
https://www.gov.scot/publications/developments-environmental-justice-scotland-analysis-response/


 

 

 

Scottish Government response 

12. The Scottish Government acknowledge the concerns of the Committee whilst 
not accepting there is any non-compliance with a UN Convention. Notably, the 
Government states that since concluding in 2017 that it was not appropriate to set up 
a specialised environmental tribunal or court at that time, the situation has ‗moved 
on‘ due to the on-going uncertainty caused by EU Exit, and there have been calls for 
a new environmental court (as well as investigation of other approaches) as part of 
the Environmental principles and Governance in Scotland consultation. It is unclear 
at this stage what the timeframe will be for decision-making and development of new 
governance arrangements.  

 
13. The Scottish Government highlights work being taken forward to progress 
recommendations of the First Minister‘s Advisory Group on Human Rights 
Leadership. The Group recommended that the Aarhus Convention should be 
justiciable in Scots law. 

 
14. The Scottish Government also highlights that responsibility for the Protective 
Expense Order (PEO) system lies with the Scottish Civil Justice Council (SCJC), and 
that their remit may include consideration of recommendations made by the Human 
Rights Consortium Scotland and other groups on ‗Overcoming Barriers to Public 
Interest Litigation in Scotland‘. This report recommended that there should be a 
presumption in favour of awarding a PEO in public interest cases, and that PEO 
decisions should be routinely published.  

 

UK Government response 

15. The response from the UK Government does not provide a further view on 
compliance with the Aarhus Convention in Scotland, deferring this to the Scottish 
Government as a devolved matter. 
 
16. The response from the UK Government sets out the approach to addressing 
environmental governance gaps following EU Exit. A draft Bill has been published by 
the UK Government which will establish an Office for Environmental Protection 
(OEP), which will be able to challenge the government via judicial review. Following 
pre-legislative scrutiny in Westminster the government is also considering enabling 
the OEP to challenge decisions through the tribunal system.  
 
17. It is not currently envisaged by the Scottish or UK Governments that the 
OEP‘s remit will include devolved issues in Scotland, but the letter states that 
‗complementary‘ governance arrangements are emerging. 

 

Programme for Government  

18. The Scottish Government announced in their programme for Government that 
they will ―develop proposals to ensure that we maintain the role of environmental 
principles and effective and proportionate environmental governance and any 
legislative measures required will be taken forward in the Continuity Bill.‖ In the event 

https://foe.scot/resource/overcoming-barriers-public-interest-litigation-scotland/
https://foe.scot/resource/overcoming-barriers-public-interest-litigation-scotland/
https://www.gov.scot/publications/protecting-scotlands-future-governments-programme-scotland-2019-20/pages/3/


 

 

of 'no deal' Brexit, they also state they will put in place interim, non-legislative 
measures while developing longer-term solutions.  

 

Consultation response (Environmental Principles and Governance in Scotland) 

19. The Scottish Government published an analysis of consultation responses on 
04 October 2019. The analysis notes that a number of respondents called for a 
specialist environmental court (or section of the judiciary) to be established, in 
addition to support for a new independent watchdog with functions to oversee and 
enforce environmental protections. Several respondents explicitly cited requirements 
of the Aarhus Convention, and raised the linkages between human rights and the 
work on environmental principles and governance.   

 

20. The Scottish Government has not yet published its response to the above 
consultation confirming what future governance arrangements are going to be 
proposed. There is no indication on the timings of when that will be. However, the 
Cabinet Secretary for Environment, Climate Change and Land Reform has written to 
the ECCLR Committee (on 09 October 2019) and said that: 

 There is general agreement from stakeholders that a new environmental 
governance function is required. 

 The Government is considering a range of models for a governance function 
and is working to finalise proposals for inclusion in the Continuity Bill, but this 
―may be disrupted‖ if there is a no deal EU Exit.   

 In terms of remedies and sanctions, the Government intends these to ―fit with 
the existing roles of the Scottish Parliament and Courts‖. 

 The Government is also considering interim governance measures to fill 
governance gaps in the event of a no deal scenario. 

 Work ongoing to implement the First Minister‘s Commission on Human Rights 
is also likely to have consequences for environmental policy. 

 
Scottish Environment LINK report  

21. On 04 October 2019, Scottish Environment LINK published ‗Environmental 
Governance: effective approaches for Scotland post-Brexit‘ (commissioned by LINK 
and authored by Campbell Gemmell). Its key conclusions include: 
 

 ―An independent dedicated parliamentary commission role for the 
environment – and potentially considering related human rights issues 
in parallel - appears essential…‖  

 ―There appears to be significant merit in consideration of the 
establishment of a dedicated superior court. This would be an 
independent, tenured, specialist, adequately resourced, skilled and 
supported court body, with broad power of discretion on process, 
including being Aarhus-compliant, to provide the ultimate checks 
and balances to the environmental governance system.‖ [emphasis 
added] 

 ―There remains a need to undertake a feasibility study or options 
appraisal, progressing beyond the 2016 Environmental Justice 
Consultation to recommend specific proposals to be implemented as a 

https://www.gov.scot/publications/analysis-responses-consultation-environmental-principles-governance/
https://www.gov.scot/publications/analysis-responses-consultation-environmental-principles-governance/
http://www.scotlink.org/public-documents/environmental-governance-effective-approaches-for-scotland-post-brexit/
http://www.scotlink.org/public-documents/environmental-governance-effective-approaches-for-scotland-post-brexit/


coherent package. This could be treated as an ECCLR Inquiry, or 
‗outsourced‘ by Government or Parliament to a Task Force of experts.‖ 

Petitioner submission 

22. The petitioner has provided a written submission (Annexe C) requesting the 
Committee should ―respond robustly to the Scottish Government‘s latest response 
and act accordingly to ensure that the Scottish Government is held to account for 
complying with its international legal obligations.‖ The petitioner‘s recommendations 
include that the Scottish Government should be called on to publish a detailed legal 
analysis supporting its position on Aarhus compliance.

23. The submission states that Scotland ―remains in non-compliance with the 
Aarhus Convention, as is evident from the most recent (February 2019) assessment 
of the Convention‘s Compliance Committee (ACCC)‖. It also sets out a detailed 
update on the petitioner (Friends of the Earth Scotland)‘s position on Aarhus 
compliance. Some key points raised include:

 Closure of infraction proceedings by the European Commission in 
relation to the Public Participation Directive should not be interpreted 
as Aarhus compliance – as requirements of the Directive are different 
in scope to the Aarhus Convention, and EC infraction proceedings can 
be discontinued for a range of reasons.

 The Scottish Government has moved towards compliance via 
Protective Expense Orders (PEO), but some changes made to the 
PEO rules in 2018 moved Scotland further away from compliance, and 
there are ongoing issues with availability of legal aid for environmental 
cases.

 Concerns that given the timing in relation to EU Exit, the Scottish 
Government has not progressed further with how governance gaps are 
to be addressed. The petitioner suggests that establishing a specialist 
environmental court or tribunal is ―the best way to address both 
environmental governance in relation to both EU exit and compliance 
with the Aarhus Convention‖.

ECCLR Committee 

24. The Committee may wish to be aware that the ECCLR Committee are also
considering human rights and the environment as part of their work programme and
have commissioned a SPICe briefing.

Options for consideration 

25. Options available to committees are set out at paragraph 2 above.

26. The Committee is asked to consider and agree what action it wishes to take in
relation to the above petition.

27. The Committee may wish to close the petition on the grounds that the Scottish
Government has made its position clear.

https://www.parliament.scot/S5_Environment/General%20Documents/ECCLR_2019.06.07_Work_programme_for_the_web_June.pdf


 

 

 
28. There is ongoing work in the Scottish Government on both environmental 
rights and governance (relating to addressing governance gaps resulting from EU 
Exit) that is expected to receive significant parliamentary scrutiny. If this is an issue 
that the Committee does wish to explore further, it may wish to consider taking one 
or more of the following actions: 

 

 The Committee may wish to note and continue to wait until the Scottish 
Government publishes a response to the consultation on environmental 
governance and at that point seek an update from the petitioner (Friends 
of the Earth Scotland) on how developments affect the petition in their 
view. 
  

 Agree to include scrutiny of environmental rights under the Aarhus 
Convention in its future engagement with the new national taskforce of 
Human Rights Leadership. 

 

 Write to the Scottish Civil Justice Council (SCJC) seeking information 
on how the courts reform process has impacted on access to justice in 
environmental matters, and on whether they have considered the 
recommendations made by the Human Rights Consortium Scotland and 
other groups on ‘Overcoming Barriers to Public Interest Litigation in 
Scotland’.  

 

 Note that ECCLR are also planning to consider outcomes of the 
environmental governance consultation as part of their wider scrutiny of 
EU Exit and the environment and share relevant information on the 
petition with ECCLR. 

 

 

PE1695: Access to justice in Scotland 

Background to the petition  

29. The petition is linked to EU milk quotas.  The petitioners have previously 
petitioned the Parliament (PE1263 from August 2009 and PE1542 from November 
2014) to say that the Scottish ring-fencing mechanism breached human rights 
legislation, specifically property rights in the quotas protected by Article 1 of Protocol 
No. 1 to the European Convention on Human Rights (the Convention).1 More details 
on milk quotas and ring-fencing can be found in the SPICe Briefing for Petition 
PE1542.     
 
30. The current petition is focused on access to legal advice and support on 
human rights law, rather than the human rights impact of the ring-fencing policy 
itself. Specifically, it argues that:  

                                            
1 The Convention is an international treaty which can be relied on in the UK by means of provisions in 

the Human Rights Act 1998 and the Scotland Act 1998  

 

https://archive.parliament.scot/business/petitions/pdfs/PE1263.pdf
http://external.parliament.scot/gettinginvolved/petitions/PE01542
http://external.parliament.scot/ResearchBriefingsAndFactsheets/Petitions%20briefings%20S4/PB14-1542.pdf
http://external.parliament.scot/ResearchBriefingsAndFactsheets/Petitions%20briefings%20S4/PB14-1542.pdf


 

 

 The Law Society of Scotland‘s list of firms undertaking human rights cases is 
out of date  

 There is a lack of lawyers in Scotland who are willing to take on human rights 
cases 

 The law firms that are willing to take on human rights work will only do so if 
paid large sums up front and will not consider such work on a legal aid basis  
 

31. According to the petitioners, these issues mean that it is difficult for individuals 
to bring human rights cases in Scotland.  
 
32. The SPICe briefing on the petition gives the background to how individuals 
can represent themselves, or be represented, in court and how human rights cases 
can be heard (and funded). 
 

Legal aid   

33. Legal aid supports people on low and moderate incomes with financial help 
towards the cost of legal advice and representation. It is paid for out of public funds 
and administered by the Scottish Legal Aid Board.   
 
34. Civil Legal Aid is a form of legal aid which is available to pay for advice and 
representation in court from a solicitor on a civil law matter. It can cover judicial 
review actions – i.e. challenging government decisions - including actions based on 
human rights grounds.   
 
35. The qualifying criteria for Civil Legal Aid are:  

 that there is a plausible legal basis for the claim;   

 that it is reasonable in the particular circumstances of the case that legal aid is 
granted; and  

 that the applicant meets the financial eligibility criteria.  
 

36. The Scottish Government recently consulted on legal aid reform. The 
consultation closed in September 2019. Individual submissions are available but the 
consultation analysis has not yet been published. 

Previous action 

37. In considering the petition, the Public Petitions Committee wrote to and 
received responses from the Scottish Human Rights Commission, the First Minister‘s 
Advisory Group on Human Rights Leadership, the Scottish Government, and the 
Law Society of Scotland.  
 
38. The Scottish Government‘s submission of 5 February 2019 recognises that—  

 
―…some individuals may experience difficulties in accessing publicly funded 
legal assistance in some subject area. The Scottish Government works 
closely with the Scottish Legal Aid Board (SLAB) and the Law Society of 
Scotland to provide as wide a range of legal aid as possible. The Scottish 
Government cannot compel a law firm to take on a particular case. Although a 
firm is registered for legal aid they are not obligated to provide services to any 
client or take on a case on a legal aid basis‖.  

http://www.parliament.scot/ResearchBriefingsAndFactsheets/Petitions%20briefings%20S5/PB18-1695.pdf
https://consult.gov.scot/justice/legal-aid-reform-in-scotland/
http://external.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202018/PE1695_D.pdf
http://external.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202018/PE1695_B.pdf
http://external.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202018/PE1695_B.pdf
http://external.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202018/PE1695_A.pdf
http://external.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202018/PE1695_C.pdf


39. At its last consideration (5 September 2019) the Public Petitions Committee
discussed access to legal representation for human rights cases. David Stewart
MSP, constituency MSP for the petitioners, said—

the fundamental question is how ordinary Scottish families on a modest 
income can seek redress and remedy for potential breaches of the European 
convention on human rights and for injustice in general…The simple answer 
is that they should seek legal representation through the civil legal aid 
scheme…the family have been in touch with more than 50 law firms…but the 
vast majority will not deal with human rights cases, and many of the firms that 
deal with such cases have said that they will deal only with cases involving 
prisoners or immigration issues. One lawyer who agreed to take up the case 
wanted an upfront payment of £25,000 before proceeding. At the time, that 
represented double the family‘s yearly disposable income.2 

40. The Public Petitions Committee then referred the petition to the Equalities and
Human Rights Committee, to look particularly ―around the ability to enforce rights if a
lawyer will not take up a case.‖3

Options for consideration 

41. A submission from the petitioners was received ahead of the meeting on 14
November. This is attached at Annexe D.

42. The options available to a Committee when considering a petition are set out
at paragraph 2 of this paper.

43. The Committee may wish to consider writing to the Scottish Human Rights
Consortium and JustRight Scotland to obtain their views on options available to
individuals seeking support in human rights cases. It may also wish to consider the
summary of responses to the Scottish Government‘s recent consultation on legal aid
once it is available. The Committee could also write to the Faculty of Advocates for
views based on their experience of human rights law, and the Faculty‘s legal advice
unit for those who cannot afford legal advice.

44. Members are invited to discuss the petition and what action, if any, they
wish to take.

Clerks/SPICe 

 Equalities and Human Rights Committee 

2
 Public Petitions Committee, Official Report, 5 September 2019, col.39-40 

3
 Public Petitions Committee, Official Report, 5 September 2019, col.42 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12238&mode=pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12238&mode=pdf


Cabinet Secretary for Justice 

Humza Yousaf MSP 

T: 0300 244 4000 
E: scottish.ministers@gov.scot 



Ruth Maguire MSP
Convenor
Equalities and Human Rights Committee
Scottish Parliament
EH99 1SP

___

26 June 2019

Dear Convenor,

PETITION PE01372: ACCESS TO JUSTICE IN ENVIRONMENTAL MATTERS 

Thank you for your letter of 9 June to Roseanna Cunningham and myself regarding the
above.  I am responding upon behalf of both Roseanna and myself.

You have asked a number of questions regarding Scotland’s compliance with the Aarhus
Convention which I will deal with in turn.

• The Scottish Government’s current position on its compliance with the Aarhus
Convention, including its response to the most recent assessment by the Convention’s
Compliance Committee, which suggests there are outstanding issues in spite of progress
made as part of the courts reform process.

The Scottish Government is confident that it is compliant with the requirement of the Aarhus
Convention in respect of maintaining access to justice in environmental cases.  It is
supported in this view that the infraction case initiated by the European Commission in
relation to the UK’s transposition of Articles 3(&) and 4(4) of the EU’s Public participation
Directive (PPD) has now been closed. In saying that I acknowledge that although the UN’s
Aarhus Convention Compliance Committee (the Compliance Committee) has recognised
‘significant progress to date’ it is still of the opinion that there are further issues to be 
addressed.  We will continue to engage with the committee to reassure them of Scotland’s 
continued compliance.

• Given the Scottish Government has previously highlighted the Convention’s Compliance
Committee’s status as a ‘non-judicial body’, what legal weight does the Scottish Government

Annexe A

http://www.lobbying.scot/


attribute to the findings of the Committee and what obligations is it under to respond to its 
findings?  
 
In noting that the Compliance Committee is a non-judicial body the Scottish Government is 
highlighting a self-evident fact.  It is not to diminish the Committee in any way. Clearly if, for 
example, the Court of Session or the UK Supreme Court, were to rule that the Scottish 
Government were failing to comply and highlight specific steps to be taken then we would 
comply with that judgement.  The Compliance Committee does not issue judgments, it 
adopts findings, if a non-compliance is found, it may make recommendations either to the 
Meeting of the Parties (signatories to the convention), or directly to the Party concerned. The 
Compliance Committee asks for progress reports regarding compliance.  To that end, the 
Scottish Government, alongside the UK Government, responds to the requests for progress 
reports and seeks to engage with the Compliance Committee’s concerns.  This is an on-
going process and we are currently working with the UK Government on providing a further 
progress report to the Compliance Committee. 
 
Your committee may wish to be aware that the First Minister’s Advisory Group on Human 
Rights Leadership recommended that the Aarhus Convention should be justiciable in Scots 
law.  https://humanrightsleadership.scot/wp-content/uploads/2018/12/First-Ministers-
Advisory-Group-on-Human-Rights-Leadership-Final-report-for-publication.pdf 
 
Work is now underway to set up a new national taskforce of Human Rights Leadership as 
recommended by the First Minister’s Advisory Group in December 2018. The Taskforce will 
take forward the Advisory Group’s key recommendation for legislation to create a new 
human rights framework. The Taskforce is to be Co-Chaired by Shirley Anne Somerville, the 
Cabinet Secretary for Social Security and Older People and Professor Alan Miller, the 
Special Envoy for the Global Alliance of National Human Rights Institutions. Further details 
of the remit and membership of the taskforce will be announced in due course. 
 
 
 
• What governance gap will there be in enforcing the requirements of the Aarhus 
Convention following EU Exit, and how is this governance gap being considered by Scottish 
Government as part of its current work and consultation on environmental governance and 
principles?   
 
The UK and EU are both parties to the Aarhus Convention and the EU has partly 
incorporated the Convention into EU law through Public Participation Directive 2003/35/EC 
(the PPD) and Directive 2003/4/EC on public access to environmental information. The EU 
institutions have a role in ensuring compliance with EU Law.  For example, a Member State 
may be subject of infraction proceedings by the European Commission if the EU Directives  
were not adequately transposed into domestic law. The Scottish Government is committed to 
maintaining or exceeding the standards set out in EU environmental law, following an exit 
from the EU. Also relevant to the Aarhus Convention is the current route of redress to the 
European institutions, which would be lost on exit from the EU. We have consulted on the 
governance gaps that would follow an exit from the EU, and are taking forward the 
development of proposals for measures and institutional arrangements to address these 
gaps. 
 
 

Annexe A

http://www.lobbying.scot/
https://humanrightsleadership.scot/wp-content/uploads/2018/12/First-Ministers-Advisory-Group-on-Human-Rights-Leadership-Final-report-for-publication.pdf
https://humanrightsleadership.scot/wp-content/uploads/2018/12/First-Ministers-Advisory-Group-on-Human-Rights-Leadership-Final-report-for-publication.pdf


• Whether the Scottish Government has assessed the impacts of changes stemming
from the courts reform process - in particular changes to the judicial review process and
subsequent changes to rules on Protective Expense Orders (PEOs) on access to
environmental justice for individuals and groups?

Responsibility for the PEO system lies with the Scottish Civil Justice Council (SCJC).  
Following a public consultation, the SCJC  made recent changes to court rules (effected 
December 2018) that drew upon experience of the system to date. No further assessment 
has been made since then.  

• Whether the Scottish Government has considered recommendations made by the
Human Rights Consortium Scotland and other groups on ‘Overcoming Barriers to Public
Interest Litigation in Scotland’ including that there should be a presumption in favour of
awarding a PEO in public interest cases, and that PEO decision should be routinely
published?

The Scottish Government is aware of the report and my colleague Christina McKelvie 
recently met with the report’s authors.  The Lord Advocate spoke at the report’s launch.  The 
Scottish Government is still considering how the recommendations, which are complex, 
wide-ranging and also for other bodies such as SCJC to consider, can be taken forward.  It is 
possible that the work following the First Minister’s Advisory Group that I referenced above 
may form part of the way forward.  

• How the Scottish Government is reviewing the case for environmental courts or
tribunals as part of its current consideration of post EU Exit governance?

The question was considered by a consultation on developments in environmental justice 
which concluded in 2017 that the Scottish Government does not consider it appropriate to 
set up an specialised environmental court or tribunal at present.  Clearly the situation has 
moved on since then due to the on-going uncertainty caused by UK exit from the European 
Union. 

We have had responses to our consultation on future environmental governance in Scotland 
that argue that a change to domestic governance arrangements following an exit from the 
EU would increase the case for an environmental court. There are also responses 
suggesting a full investigation of the potential for meditative approaches to rectifying 
incomplete or wrong application of environmental law. We shall consider all the responses 
as we develop our proposals for future governance arrangements. 

HUMZA YOUSAF 

Annexe A
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Annexe B



Annexe B



Ruth Maguire MSP 
Convener  
Equalities and Human Rights Committee 
Scottish Parliament 
Edinburgh EH99 1SP 

25 September 2019 

Dear Ms Maguire MSP, Convener 

Friends of the Earth Scotland are grateful for the Equalities and Human Rights Committee’s 
continued interest in our Petition (PE1372) on Aarhus Compliance, and the action taken 
before summer recess to seek updates from the Scottish and UK Governments on matters 
arising from the petition. We wish to take this opportunity to update the Committee on a 
number of relevant points before its next consideration of our Petition.  

We would start by noting that 9 years after tabling our petition the Scottish Government 
remains in non-compliance with the Aarhus Convention, as is evident from the most recent 
(February 2019) assessment of the Convention’s Compliance Committee (ACCC).1 

The Committee will be aware that the most recent assessment is the latest of 7 consecutive 
decisions of the ACCC and the Aarhus Convention’s Meeting of the Parties to have found 
that the Scottish civil justice system does not comply with Article 9 of the Convention, with 
the first such finding being made by the ACCC in 2014.2 Our petition therefore concerns a 
long-running, systemic problem. 

Sadly the latest finding is unsurprising, since the Scottish Government has to date failed to 
undertake a comprehensive review of the Scottish legal system in relation to Article 9 
provisions and has instead taken a reluctant, piecemeal approach to compliance.  

Compliance of Scottish Civil Justice System with the Aarhus Convention 

The Scottish Government’s response to the EHR Committee letter of 3 June 2019 shows 
that Ministers are in denial of their continued non-compliance with the Aarhus Convention 
despite repeated assesments of the ACCC. As the Cabinet Secretary is well aware, the now 
closed infraction proceedings that he uses to support the Government’s position relate only 
to implementation of Aarhus Convention Article 9 insofar as it is applied through the Public 

1 ACCC, ‘First progress review of the implementation of decision VI/8k on compliance by the United Kingdom of 
Great Britain and Northern Ireland with its obligations under the Convention’ (2019). 
2 ACCC, ‘Compliance by the United Kingdom of Great Britain and Northern Ireland with its obligations under the 
Convention’ (ECE/MP.PP/2014/23), Meeting of the Parties, ‘Decision V/9n on compliance by the United Kingdom 
of Great Britain and Northern Ireland with its obligations under the Convention’ (ECE/MP.PP/2014/2/Add.1), 
ACCC, ‘First progress review of the implementation of decision V/9n on compliance by the United Kingdom with 
its obligations under the Convention’ (2015) ACCC, ‘Second progress review of the implementation of decision 
V/9n on compliance by the United Kingdom with its obligations under the Convention’ (2017), ACCC, 
‘Compliance by the United Kingdom of Great Britain and Northern Ireland with its obligations under the 
Convention’ (ECE/MP.PP/2017/46), Meeting of the Parties, ‘Decision VI/8k, Compliance by United with its 
obligations under the Convention’ (ECE/MP.PP/2017/2/Add.1), ACCC, ‘First progress review of the 
implementation of decision VI/8k on compliance by the United Kingdom of Great Britain and Northern Ireland with 
its obligations under the Convention’ (2019). 
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Participation Directive (PPD). The scope of Article 9 of the Convention is broader than the 
PPD, encompassing the ability of members of the public and NGOs to challenge acts and 
omissions by private persons and public authorities which contravene provisions of national 
laws relating to the environment. 

The difference in scope between Article 9 of the Convention and the PPD is recognised by 
the EU. The European Council (EC) has been very clear that the PPD (together with the 
Public Access to Environmental Information Directive) do not fully implement the Convention 
– in particular its access to justice provisions – and that member states are responsible for
complying with these remaining obligations.3

Further, decisions of the CJEU have made it clear that Article 9 provisions for access to 
justice are of indirect effect (meaning that individuals cannot invoke Article 9 in national 
courts, instead national courts are only required to ensure that domestic law is interpreted 
consistently with Article 9). However, this result is obtainable insofar as the national law is 
not wholly inconsistent with EU law.4 At a time when the Scottish Government is eager to 
assure civil society that it will not only maintain, but exceed, EU standards of environmental 
protections, we would note it is vital to first implement, before it can maintain or exceed. 

It is also important to note that the closure of infraction proceedings by the European 
Commission is not determinative of compliance, as the Scottish Government’s response 
would appear to suggest. Decisions regarding infraction proceedings are the subject of 
many factors, including political choices, and the decision to end infraction proceedings 
should therefore not be given significant weight. Additionally, the Convention is an 
instrument of the United Nations Economic Commission for Europe (UNECE), not the EU. 
The EU institutions are not tasked with directly reviewing compliance with the Convention. 
As discussed below, this is the ACCC’s role.  

However, we do acknowledge, as the ACCC does, that the Scottish Government has made 
some moves towards compliance with the introduction of, and subsequent improvement of, 
rules of court on Protective Expense Orders. Following the most recent amendments to the 
rules we consider that the scope and eligibility reflect better reflect the requirements of the 
Aarhus Convention, the application process has been improved (by motion and with a £500 
liability cap if refused – though it still remains time consuming and therefore costly to apply), 
and the criteria to determine what is prohibitively expensive is an improvement, though it 
remains to be seen how these will be applied in practice. 

That said, certain changes made to the 2018 PEO rules have moved Scotland further away 
from compliance. We are concerned that recent changes means default PEO caps can be 
moved in either direction ‘on cause shown’ – a low test – which leads to increased 
uncertainty for litigants, exacerbating the ‘chilling effect’; and that PEOs are not carried over 
if litigants appeal, only if respondents appeal and then the cap set is inflexible despite the 
logical incurrence of greater costs. Further, the rules do not cover proceedings in private law 
claims (though ‘toxic torts’ are now covered by qualified one-way cost shifting in the 
Personal Injury court). No mandatory publication of PEO decisions makes it hard to monitor 

3 2005/370/EC: Council Decision of 17 February 2005: “In particular, the European Community also declares that 
the legal instruments in force do not cover fully the implementation of the obligations resulting from Article 9(3) of 
the Convention as they relate to administrative and judicial procedures to challenge acts and omissions by 
private persons and public authorities other than the institutions of the European Community as covered by 
Article 2(2)(d) of the Convention, and that, consequently, its Member States are responsible for the performance 
of these obligations.” http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32005D0370:EN:HTML 
4 Reference for a preliminary ruling under Article 234 EC from the Najvyšší súd Slovenskej republiky (Slovakia), 
in the proceedings Lesoochranárske zoskupenie VLK v Ministerstvo životného prostredia Slovenskej republiky in 
Case C-240/09.   
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compliance. Clearly then, by the ACCC’s criteria the rules need further improvement to bring 
Scotland into compliance with the Convention. 

Part of the problem with the PEO system is that their terms have been set without an 
assessment of the overall costs of litigation to an applicant.5 The ACCC’s jurisprudence is 
clear that it takes a holistic view of the costs of litigation which includes any relevant costs on 
appeal and associated costs such as court fees.6  Of course PEOs only tackle one part of 
the costs faced by litigants in Aarhus cases, and the ACCC identifies Court Fees and Legal 
Aid as areas for attention.  

In the Scottish Courts certain court fees have doubled in recent years for example hearing 
fees for the Court’s time now range from £209 in the Outer House to £629 in the Inner 
House per half an hour per party. We are aware of examples of environmental judicial 
reviews where court fees alone would run into 5 figures under this regime, while further 
‘uplifts’ of 2% or more are planned for each of the next three years. The Faculty of 
Advocates has warned the Scottish Government that its policy of full cost recovery in the 
courts may be illegal as per Unison v Lord Chancellor. The Aarhus Convention 
implementation guidance specifies court fees as a way to tackle prohibitive costs.  The 
Aarhus Compliance Committee in its most recent Progress Report “notes with concern the 
submission by observers that some fees, e.g. hearing fees, have doubled in recent time. In 
this regard, the Committee encourages the Party concerned to following the approach of 
England and Wales to expressly include any court fees in the assessment of what would be 
“prohibitively expensive”.7 

On legal aid we note that Regulation 15 Civil Legal Aid Regs appears to exclude 
environmental public interest cases, and note that very few environmental cases get legal 
aid – our understanding is that most that do are private law cases. Further, we note that the 
system of caps of £7,000 on legal aid are unrealistic for a complex judicial review, and it 
takes further time and money to review the cap, further adding to the ‘chilling effect’ that puts 
citizens off taking legal action to protect the environment. In the most recent Progress 
Report the Committee “notes that it has not received any further information from the Party 
concerned with regard to legal aid in Scotland and notes observers’ submission that the 
availability of legal aid is limited in Scotland in practice.”8 With regard to an overview of the 
problems caused by the Legal Aid rules vis-à-vis Aarhus Compliance, we would refer the 
Committee to a recent submission to the Scottish Government’s Legal Aid review.9 

We would also like to draw to the EHR Committee’s attention to Communication 
ACCC/C/2017/156 presently before the ACCC concerning a general failure by the UK 
(including Scotland and Northern Ireland) to provide an adequate review of the ‘substantive 
legality’ of certain decisions, acts and omissions in accordance with Articles 3(1) and 9(2), 
(3) and (4) of the Aarhus Convention. The essence of this Communication is that judicial
review provides an examination of procedural legality only, whereas the Convention requires
access to a review procedure which considers substantive legality of the claim.

5 See letter from Paul Wheelhouse, Minister for Community Safety and Legal Affairs to the Convener of the Equal 
Opportunities Committee at the Scottish Parliament, June 2015. The Minister acknowledges that Aarhus cases 
are different, and that it hasn’t been possible to assess the overall costs in Aarhus litigation 
http://www.parliament.scot/S4_EqualOpportunitiesCommittee/General%20Documents/Letter_from_Mr_Wheelho
use_Petition_1372_(2).pdf  
6 ACCC, ‘Findings and recommendations with regard to Communication ACCC/C/2008/24 concerning 
compliance by Spain’ (ECE/MP.PP/C.1/2009/8/Add.1), para 108. 
7 UNECE Aarhus Convention Report of the Compliance Committee on Compliance by the United Kingdom of 
Great Britain and Northern Ireland with its obligations under the Convention, August 2017, Para 73. 
8 Ibid para 74. 
9 See Scottish Environment Link, Legal Governance Subgroup Response to the Legal Aid Review (2017), 
available at http://www.scotlink.org/wp/files/documents/Scottish-Environment-Link-Legal-Aid-Review-response-
May-2017.pdf. 
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This communication is initiated by Friends of the Earth Scotland, Friends of the Earth 
England, Wales and Northern Ireland, RSPB and Leigh Day. Details of the communication 
and responses so far from the UK Government are available at 
http://www.unece.org/environmental-policy/conventions/public-participation/aarhus-
convention/tfwg/envppcc/envppcccom/acccc2017156-united-kingdom.html. A hearing before 
the Compliance Committee has been scheduled for 5 November 2019. 

Obligation to respond to Compliance Committee’s findings 

It is factually correct to note that the Compliance Committee is a non-judicial body. However, 
this does not mean that its findings have no weight or can be ignored, and it is critical to 
understand the role of the ACCC in terms of the architecture of accountability which is built 
into the Aarhus Convention. 

Article 15 of the Convention required the Convention’s Meeting of the Parties to establish 
arrangements for reviewing Parties’ compliance with the Convention. As a result, Decision 
I/7 of the Meeting of the Parties established the ACCC ‘for the review of compliance by the 
Parties with their obligations under the Convention’. 

Members of the public, NGOs and Parties to the Convention can send the ACCC 
‘communications’ when they are concerned that a Party is not meeting its obligations. The 
ACCC takes evidence from both sides, deliberates and then produces written findings on 
whether there has been non-compliance. Its nine members are expert environmental 
lawyers from across the United Nations Economic Commission for Europe. They include 
senior legal practitioners, academics and three professors. Its decisions have produced a 
considerable body of legal reasoning on access to information, public participation and 
access to justice in environmental matters. 

The ACCC is the body with both the legal mandate and the requisite expertise to make 
decisions on whether Parties are meeting their obligations under the Convention. For these 
reasons, its findings should not be lightly dismissed. 

At the very least, if the Scottish Government continues to adopt a position in contradiction to 
the findings of the ACCC, it should publish a legal analysis which explains its alternative 
position. We are unaware of any such analysis having been carried out. 

Further, the fact that the Compliance Committee cannot enforce compliance does not make 
it any less of an imperative for the Scottish Government to take action to fully comply with 
international law under the Aarhus Convention. The Committee will be aware that as a 
general principle of international law, every treaty in force is binding upon the parties to it 
and must be performed by them in good faith.10 In this context, performance in good faith 
would include respecting and seeking to comply with findings of the ACCC. 

A brief comparison to another area of international human rights protection is useful to 
illustrate the Scottish Government’s inconsistent approach to international law in its refusal 
to accept the findings of the ACCC. The UN Convention on the Rights of Persons with 
Disabilities 1995 has an equivalent Committee – the Committee on the Rights of Persons 
with Disabilities – also tasked with monitoring implementation of its parent convention. In 
2016, following an inquiry into UK welfare reforms since 2010, it rebuked the UK 
Government for adopting policies which led to “grave or systematic violations of the rights of 

10 Vienna Convention on the Law of Treaties, Article 26. 
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persons with disabilities”.11 The Scottish Government recognised these findings, added its 
own criticisms of the UK Government’s welfare reforms and has developed remedial policies 
including an ongoing process to design a new human rights based social security system.12 

It is difficult to reconcile the Scottish Government’s support for the findings of the UN-CRPD, 
with its neglect of those of the ACCC. Neither are judicial bodies the findings of which 
equate to those of courts. The reasons for dismissing one, while approving the comments of 
the other should be examined by the Committee. 

Regular progress reports and seeking to engage do not amount to action to comply. We are 
disappointed by the suggestion that the Scottish Government requires to be compelled by 
the Courts before taking its obligation to comply with international law under the Aarhus 
Convention seriously.   

Assessment of impacts of Court Reform process 

Responsibility for compliance with the Aarhus Convention insofar as it relates to the Scottish 
jurisdiction is effectively delegated to the Scottish Government, as the UK Government’s 
response to the Committee dated 26 June 2019 makes clear. As noted above, the Scottish 
Government has failed to undertake a comprehensive review of the Scottish legal system in 
relation to Article 9, and the PEO system specifically has been established without an 
assessment of the overall costs of litigation to – and other barriers faced by – an applicant. 

The Scottish Parliament has the power to legislate in the areas of the environment and the 
justice system. The Scottish Government may have allocated responsibility to the Scottish 
Civil Justice Council for the design of the PEO system, however this is not a reason for the 
Scottish Government to avoid scrutiny in this area. The Scottish Government remains 
responsible for the state of the current law in this area, and the fact that the Scottish civil 
justice system is non-compliant. In this regard, the Committee will be aware of the principle 
of international law that a party to a treaty cannot invoke the provisions of its internal law as 
justification for its failure to perform a treaty.13 As such, the Scottish Government cannot 
escape accountability by pointing to the remit of the Scottish Civil Justice Council. 

Overcoming Barriers to Strategic Litigation 

We welcome that the Scottish Government is considering how the recommendations of the 
Overcoming Barriers to Strategic Litigation Report can be taken forward.  

We would note that, in adition to the two recommendations the EHR Committee highlighted 
in correspondence with the Scottish Government, the report also recommended:  

• ‘Exploring extending the system of qualified one-way cost shifting, introduced by the
Civil Litigation Funding & Group Proceedings Act for personal injury cases.’

We have long argued that QOCS is a far more appropriate system of costs protection than 
the PEO regime, to tackle the issue of prohibitive expense in Aarhus cases, as we have 
raised in response to various consultations under the Civil Courts Reform programme. 

11 UN Committee on the Rights of Persons with Disabilities, ‘Inquiry concerning the United Kingdom of Great 
Britain and Northern Ireland carried out by the Committee under article 6 of the Optional Protocol to the 
Convention’ (CRPD/C/15/R.2/Rev.1) 6 October 2016, paragraph 113. 
12 Scottish Government, ‘A Fairer Scotland for Disabled People’ (Scottish Government, 2016), Minister for Social 
Security Jeane Freeman’s foreword at 1-2. 
13 Vienna Convention on the Law of Treaties 1969, UNTS 1155 331, Article 27. 
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We note that the argumentation for the introduction of QOCS as outlined in the Policy 
Memorandum to the Bill could equally apply to public interest cases under the Aarhus 
Convention, in particular Sheriff Principal Taylor’s concerns about ‘asymmetrical 
relationships’ in court, and levelling the playing field. The point that “if a pursuer’s costs 
would exceed the likely benefit from the litigation, then a rational pursuer would not choose 
to bring a case at all” applies all the more so in relation to public interest environmental 
cases, where there may be no ‘benefit’ at all for a litigant on an individual level. 

In terms of the concerns about levelling the playing field, this argument is equally applicable 
in Aarhus-type environmental litigation as it is in personal injury cases. Environmental 
litigation often involves poorly-resourced individuals, community groups or NGOs litigating 
against local public bodies or central government (which are sometimes joined by 
intervening third parties - often well-funded private entities). There is a clear inequality of 
resources between parties in environmental litigation. 

It is difficult to see how the Scottish Government can accept the case for QOCS in relation to 
personal injury, but reject it in relation to Aarhus cases. 

• ‘Exploring ways to ensure that time-limits are not an undue barrier to public interest
litigation…[including]... extending the time limit for judicial review in public interest
cases.’

The introduction of the three-month time limit for judicial reviews in the Courts Reform 
(Scotland) Act 2014 creates an additional barrier for communities to organise, develop 
collective understanding, agree a course of action and raise the necessary funds to go to 
court if that is their decision.  We urge the Scottish Government to introduce a 12 month time 
limit for public interest cases instead.  

EU Exit Governance Gap in enforcing the Aarhus Convention 

In relation to those Aarhus requirements that are facilitated through Directives – the Access 
to Information and Public Participation pillars of the Convention – the loss of oversight to 
ensure proper implementation of these Directives, of inter-jurisdictional comparisons in e.g. 
Commission reports on implementation, and of the ability to prosecute are of great concern. 
Although actual prosecutions are rare, the power of the threat of infringements proceeding 
should not be underestimated in ensuring adequate implementation of and adherence to 
environmental protections, as is apparent in the Cabinet Secretary’s response to the 
question of the legal weight of the ACCC findings. All these measures need to be replaced 
by new, or expanded complementary domestic mechanisms. 

In our consultation response14 to the Scottish Government’s consultation on Environmental 
Principles and Governance earlier this year we highlighted the need for the Scottish 
Government to be prepared for interim measures from October this year in the event that a 
‘no deal’ Brexit is the eventual outcome. We are concerned that barely one month ahead of 
the scheduled date for EU Exit we have seen nothing from the Scottish Government on this 
front.  

14 For more information on our concerns regarding the EU Exit governance gap, please see our response to the 
consultation on Environmental Principles and Governance https://foe.scot/resource/environmental-principles-and-
governance-response/ and Scottish Environment LINK’s response to the same consultation 
http://www.scotlink.org/public-documents/link-response-to-the-scottish-government-environmental-principles-and-
governance-consultation/. 

Annexe C



An Environmental Court or Tribunal for post EU Exit Governance 

We welcome that the Scottish Government considers the case for a specialist Environmental 
Court or Tribunal (ECT) has changed since its consultation on Developments in 
Environmental Justice, in the context of EU exit. Clearly there is a need to replace the 
function of the CJEU in relation to environmental law in Scotland, and at present domestic 
mechanisms are not fit for that purpose, as noted above in relation to non-compliance with 
the Aarhus Convention in relation to the prohibitive costs of legal action and lack of 
substantive review.  

We consider the establishment of a specialist environmental court or tribunal is the best way 
to address both environmental governance in relation to both EU exit and compliance with 
the Aarhus Convention. Such a court or tribunal should be designed to address the two main 
areas of non-compliance with the Aarhus Convention – affordability and review of the 
substance of an issue rather than just process – to ensure the best outcomes for the 
environment. It must also have powers of appropriate remedy, including the ability to order 
interim relief, quash unlawful decisions and order remedial actions.  

Human Rights Advisory Group Recommendations 

We warmly welcomed the recommendations of the First Minister’s Advisory Group on 
Human Rights Leadership to include a right to a healthy environment in a new Human 
Rights Act last year. We note that it is increasingly accepted that such a right is critical in 
underpinning all other human rights, and in the current context of increasingly urgent 
environmental problems like climate change and biodiversity collapse it is more important 
than ever that these rights are understood, incorporated into our laws and robustly upheld. 

It is essential therefore that the incorporation of environmental rights into Scots Law is 
carried out, and done so with reference to the UN Framework Principles on Human Rights 
and the Environment, which includes the rights enshrined under the Aarhus Convention.15  

Delivering on this commitment to enshrine a right to a healthy a safe environment would 
therefore help bring Scotland up to best international standards, and should significantly 
improve the application of environmental rights in practice.  

However, we note that the timescale for incorporation of the right to a healthy and safe 
environment, and other human rights, into Scots Law means the rights will not be justiciable 
until the end of the next Parliamentary session in 2026 at the soonest. It would be 
unacceptable if Scottish Ministers delayed action to comply with our legal obligations under 
the Aarhus Convention until then.  

Recommended next steps for EHR Committee 

Given the long history of correspondence between this Committee’s predecesor and the 
Scottish Government, which has resulted in next to no progress in terms of improved Aarhus 
compliance, we respectfully suggest that the EHR Committee should respond robustly to the 
Scottish Government’s latest response and act accordingly to ensure that the Scottish 
Government is held to account for complying with its international legal obligations. 

15 Framework Principles on Human Rights and the Environment (2018) 
https://www.ohchr.org/EN/Issues/Environment/SREnvironment/Pages/FrameworkPrinciplesReport.aspx 
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We recommend that the Committee should take the following steps: 

• Undertake an inquiry into Aarhus Compliance. As part of this, the Committee should
call the Cabinet Secretary, amongst others, to give oral evidence and produce a
report with its findings and recommendations.

• Request the Scottish Government to publish a legal analysis within a short defined
timescale (i.e. within three months) which justifies its position that it is compliant with
the Convention.

We would be happy to discuss or further elaborate on any of the above at the Committee’s 
request. We note this submission is supported by Scottish Environment LINK’s Legal 
Strategy Subgroup.  

Yours sincerely, 

Mary Church 
Head of Campaigns 
Friends of the Earth Scotland 
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Annexe D

PE1695 - Access to justice in Scotland 
Submission from the Petitioners 

We, and several other dairy farmers in the Southern Isles of Scotland, have tried for 
almost 20 years to have our Human Rights recognised by The Scottish Government. 
Continually we were told we had no individual rights.  Our complaints and pleas were 
continually dismissed without proper investigation, meaning our businesses and 
families were made to bear individual and excessive burdens, ruining those 
businesses and lives in the process.   

Regarding our initial Petitions (PE1263 & PE1542) none of the Scottish Government 
relevant Regulations re the Southern Isles Milk Quota Ring Fence ever mentioned 
Human Rights or the Rights of the individuals concerned.  Neither did any of the 
Scottish Government ―Consultations‖ or ―Reviews‖.   Only once were all individual 
dairy farmers made aware a ―Consultation‖ was taking place. 

When we put in a complaint to the Scottish Public Services Ombudsman, we were 
initially told they dealt with Human Rights, five months later we were told they did 
not. 

We were unable to find anyone conversant with human rights to give us advice and 
unable to access expert human rights legal assistance.  Of the fifty law firms we 
contacted, none would take on a civil case which required human rights expertise 
and legal aid. 

While the ―report‖ of 10 December 2018, by the First Minister‘s Advisory Group on 
Human Rights and your report, ―Getting Rights Right: Human Rights and the Scottish 
Parliament‖ are extremely welcome, for those, like ourselves, these reports are 
15/20 years too late. 

As was stated in both these reports, this year marks the 70th anniversary of the 
Universal Declaration of Human Rights and the 20th anniversary of the UK Human 
Rights Act 1998 and the Scotland Act 1998.  This was supposed to mean an 
additional layer of human rights protection in Scotland. 

Unfortunately, both these reports demonstrate there are serious gaps in access to 
justice in Scotland re human rights.  It seems to us that public bodies, in Scotland, in 
1998 and onwards, were seriously ignorant of the implications of human rights, and 
thus, were ill prepared for their responsibilities regarding human rights. 

You, as a Committee, were told by Professor Mills, ―In our research we find part of 
the problem is that no one has the remit or mandate to ask the question re the 
human rights implications of decisions or evidence.‖ 

As a Committee, you were also told by Carole Ewart, a public policy and Human 
Rights Consultant, ―I would urge the Committee to focus on the role of the duty 
bearer. There is absolutely no point in people knowing about and trying to assert 
their rights if they are ignored or laughed off and nothing happens. There is currently 
a degree of complacency in which people believe human rights do not matter 
because nobody is going to enforce them in Scotland.‖ 

To quote from the report of the First Minister‘s Advisory Group, ―Too many people 
are not enjoying their rights in everyday life.‖ ―In short, there is inadequate practical 
implementation of rights and there is everyday accountability deficit.‖ 



―All this leads to a denial of access to justice.  This has been highlighted by civil 
society as a major problem, but it is a practical problem with practical solutions. It is 
a matter of political choices and priorities. What is needed is the political will to 
implement the solutions.‖ 

―The cost of legal proceedings can be prohibitive and the delay frustrating.  Costs 
should be reduced and access to legal aid improved.  ―Test cases‖ or systemic 
issues need to be identified early and fast tracked through the judicial system.‖ 

―The right to an effective remedy is enshrined in international human rights law by 
various international and regional treaties.  International law establishes different 
forms of reparation to remedy violations of human rights, such as:  restitution, 
compensation, satisfaction, rehabilitation and guarantees of non repetition.‖ 

We also understand the Presiding Officer is responsible for confirming that Scottish 
Bills are compliant with Human Rights.  This does not apply to statutory instruments. 

Surely there must be full scrutiny of statutory instruments in respect of human rights 
now - not in 6/9 years! Saying an SSI is compliant without investigation eg. Impact 
Assessments etc. is useless.   

As your Committee concludes at one point, ―It is clear to us that there is insufficient 
human rights information being provided in support of legislation.‖ 

We are extremely concerned and surprised that there do not appear to be any 
proposals to investigate past injustices re human rights.  Given that Parliament has a 
legal duty to both protect the public from the abuse of their human rights and ensure 
these people, whose rights have been abused, have access to justice – surely flaws 
in the system should have been rectified sooner? 

Surely the least we can expect is an investigation into past breaches of human 
rights? 

Could the Scottish Human Rights Commission take any action? 

An independent tribunal would instil some confidence that government are serious 
about tackling the deficit in access to justice re human rights, and perhaps point the 
way to fill in some of the current gaps in the present system and stop some of the 
potential abuses in the future. 

We look to the Committee to show us a way forward.  To quote from your report 

―As the Law Society argued that in spite of comprehensive legislative 
framework, ―problems still arise‖, and that a greater focus should be given to 
―unintended negative consequences‖, and ―post implementation reviews…to 
allow for reflection on how laws operate in practice, and to identify areas that 
need to be corrected.‖ 

And one of your Committee‘s conclusions 

―of course, where post-legislative scrutiny identified an adverse impact on 
fundamental rights, we would wish the Scottish Government to take remedial 
action as soon as possible.‖ 

Ben and Evelyn Mundell 
31 October 2019 
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Female Genital Mutilation (Protection and Guidance) (Scotland) Bill 

Introduction 

1. The Female Genital Mutilation (Protection and Guidance) (Scotland) Bill was
introduced by the Cabinet Secretary for Social Security and Older People,
Shirley-Anne Somerville MSP, on 29 May 2019.

2. The aim of the Bill is to allow for the creation of a new form of protection order, a
Female Genital Mutilation Protection Order (FGMPO). An FGMPO would be a
civil order, with criminal penalties associated for any breach. The Bill also
provides for Ministers to issue statutory guidance on FGMPOs, and any matter
related to FGM.

3. The Bill was accompanied by:

 a Policy Memorandum

 Explanatory Notes

 a Financial Memorandum

 Statements on Legislative Competence, and

 a Delegated Powers Memorandum

4. The Bill was also accompanied by an Equality Impact Assessment and a Child
Rights and Welfare Impact Assessment.

5. The Scottish Parliament Information Centre has prepared a briefing for the Bill
and a summary of written evidence.

Background to the Bill 

6. The Female Genital Mutilation (Protection and Guidance) (Scotland) Bill (“the
FGM Bill”) was introduced following a consultation by the Scottish Government
which was held between 4 October 2018 and 18 January 2019. A summary of
responses to this consultation is available.

7. FGM is illegal in Scotland under the Prohibition of Female Genital Mutilation
(Scotland) Act 2005. The relevant legislation in England, Wales and Northern
Ireland is the Female Genital Mutilation Act 2003.

8. The Bill is part of ongoing work on the Scottish Government’s national action plan
to prevent and eradicate FGM. The plan covers the period of 2016-2020. It was

https://www.parliament.scot/S5_Bills/Female%20Genital%20Mutilation%20(Protection%20and%20Guidance)%20(Scotland)%20Bill/SPBill47S052019.pdf
https://www.parliament.scot/S5_Bills/Female%20Genital%20Mutilation%20(Protection%20and%20Guidance)%20(Scotland)%20Bill/SPBill47PMS052019(1).pdf
https://www.parliament.scot/S5_Bills/Transport%20(Scotland)%20Bill/SPBill47ENS052019.pdf
https://www.parliament.scot/S5_Bills/Female%20Genital%20Mutilation%20(Protection%20and%20Guidance)%20(Scotland)%20Bill/SPBill47FMS052019.pdf
https://www.parliament.scot/S5_Bills/Female%20Genital%20Mutilation%20(Protection%20and%20Guidance)%20(Scotland)%20Bill/SPBILL47LCS052019.pdf
https://www.parliament.scot/S5_Delegated_Powers/General%20Documents/SPBill47DPMS052019.pdf
https://www.gov.scot/publications/female-genital-mutilation-protection-guidance-scotland-bill-equality-impact-assessment/
https://www.gov.scot/publications/female-genital-mutilation-protection-guidance-scotland-bill-child-rights-wellbeing-impact-assessment/
https://www.gov.scot/publications/female-genital-mutilation-protection-guidance-scotland-bill-child-rights-wellbeing-impact-assessment/
https://sp-bpr-en-prod-cdnep.azureedge.net/published/2019/9/5/Female-Genital-Mutilation--Protection-and-Guidance---Scotland--Bill/SB%2019-56.pdf
https://www.parliament.scot/S5_Equal_Opps/FGM_summary_of_submissions_Sept_2019.pdf
https://consult.gov.scot/violence-against-women-team/female-genital-mutilation/
https://www.gov.scot/publications/strenghtening-protection-female-genital-mutilation-fgm-analysis-consultation-responses/pages/12/
https://www.gov.scot/publications/strenghtening-protection-female-genital-mutilation-fgm-analysis-consultation-responses/pages/12/
http://www.legislation.gov.uk/asp/2005/8/contents
http://www.legislation.gov.uk/asp/2005/8/contents
https://www.gov.scot/publications/scotlands-national-action-plan-prevent-eradicate-fgm/
https://www.gov.scot/publications/scotlands-national-action-plan-prevent-eradicate-fgm/
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developed to form a Scottish response to FGM, and to the Serious Crime Act 
2015 which was passed by the UK Parliament. 

 

 
The 2015 Act 
 
9. The 2015 Act contained six provisions related to FGM. These were: 

 

 Lifelong anonymity for victims of FGM, to prohibit publication of any 
information that might lead to the identification of someone against whom an 
FGM offence is alleged to have been committed.  

 Failure to protect - prosecution for those responsible for a child who fail to 
prevent FGM  

 The creation of FGM protection orders 

 Mandatory duty on doctors, teachers, and others to report cases of FGM to 
the police 

 Statutory guidance on FGM for professionals 

 Extension of extra-territorial jurisdiction 

10. The last of these (extension of extra-territorial jurisdiction) was adopted by the 
Scottish Government through a legislative consent memoranda considered by the 
Justice Committee in session 4. This extended the reach of the extra-territorial 
offences in that Act to habitual (as well as permanent) UK residents.  
 

11. However, on the remaining provisions the Scottish Government decided to 
consult and determine a Scotland-specific course of action. The Bill addresses 
two of the other provisions which are already in place in England and Wales. 

 
Guidance 
 
12. The Scottish Government issued multi-agency guidance around FGM in 2017.  
 
Contents of the Bill  
 
13. The Bill contains 11 sections:  

 Section 1 establishes FGMPOs through amendment to the Prohibition of 
Female Genital Mutilation (Scotland) Act 2005 

 Section 2 provides for Scottish Ministers to issue guidance around FGM 

 Section 3 provides for Scottish Ministers to issue guidance around FGMPOs 

 Sections 4-7 contain consequential modifications to the Prohibition of Female 
Genital Mutilation (Scotland) Act 2005  

 Section 8 amends the Children’s Hearings (Scotland) Act 2011 

 Sections 9-11 contain final provisions around commencement, regulations, 
and the short title 

http://www.scottish.parliament.uk/LegislativeConsentMemoranda/SeriousCrimeBillLCM.pdf
https://www.gov.scot/publications/responding-female-genital-mutilation-fgm-scotland-multi-agency-guidance-978-1-78851-364-7/pages/15/
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Written evidence received 
 
14. The Committee issued a Call for Evidence on 14 June which closed on 30 August 

2019. A total of 14 submissions and three supplementary submissions were 
received and these can be viewed on our website.  A summary of written 
evidence is available.  
 

15. The Committee also received a letter from Victoria Atkins MP, Minister for 
Safeguarding and Vulnerability. 

 
Community engagement 
 
16. The Committee is committed to hearing the view of affected communities. To do 

so, it undertook engagement activity over the summer. Notes are available on the 
Committee’s website.  
 

17. In addition, the Committee has worked with a group of affected women to enable 
them to tell their stories through a digital format. These are available on the 
Committee’s website. A paper has been prepared which sets out how these 
stories were made. 

 

18. The Committee has also worked with partner organisations to gather the views of 
their service users. A toolkit and questions for discussion were sent to selected 
organisations. Responses were received from two, and a summary is available 
online. 
 

Oral evidence 
 
19.  At its meeting on 12 September, the Committee heard from academics and third 

sector representatives. 
 
20. At its meeting on 19 September, the Committee heard from women’s 

organisations and representatives from the health service. 
 

21. At its meeting on 10 October, the Committee heard from representatives from 
education, police, social work, law and courts. 

 

22. At its meeting on 7 November, the Committee heard from the National FGM 
Centre. 

 

23. At its meeting on 14 November, the Committee intends to conclude oral evidence  
by hearing from the Minister for Older People and Equalities. 
 

 
 
Clerks/SPICe 
Equalities and Human Rights Committee  
 

https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/112128.aspx
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/112092.aspx
https://www.parliament.scot/S5_Equal_Opps/FGM_summary_of_submissions_Sept_2019.pdf
https://www.parliament.scot/S5_Equal_Opps/FGM_summary_of_submissions_Sept_2019.pdf
https://www.parliament.scot/S5_Equal_Opps/Homeoffice_to_Conv_20191031.pdf
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/112092.aspx
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/112092.aspx
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/113119.aspx
https://www.parliament.scot/S5_Equal_Opps/Digital_Stories.pdf
https://www.parliament.scot/S5_Equal_Opps/Sum_of_responses.pdf
https://www.parliament.scot/S5_Equal_Opps/Sum_of_responses.pdf
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