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Agenda Item 1 EHRiC/S5/20/6/1 
Thursday 12 March 2020 

Equalities and Human Rights Committee 
6th Meeting, 2020 (Session 5), Thursday 12 March 

Public Petitions  

Introduction 
1. This paper invites the Committee to consider petition PE1695, lodged by Ben and

Evelyn Mundell, on access to justice in Scotland.

2. Once a petition has been referred to a subject Committee it is for the Committee
to decide how, or if, it wishes to take the petition forward.  Among options open to
the Committee are to:

• Keep the petition open and await the outcome of a specific piece of work,
such as a consultation or piece of legislation before deciding what to do
next;

• Close the petition on the grounds that the Scottish Government has made
its position clear, or that the Scottish Government has made some or all of
the changes requested by the petition, or that the Committee, after due
consideration, has decided it does not support the petition;

• Close the petition on the grounds that a current consultation, call for
evidence or inquiry gives the petitioner the opportunity to contribute to the
policy process.

3. If closing a petition, the Committee should write to the petitioner notifying the
decision and setting out its grounds for closure. Closing a petition does not
preclude the Committee taking forward matters relevant or partly relevant to the
petition in another way.

PE1695: Access to justice in Scotland 
Background to the petition  
4. The petition is linked to EU milk quotas.  The petitioners have previously

petitioned the Parliament (PE1263 from August 2009 and PE1542 from
November 2014) to say that the Scottish ring-fencing mechanism breached
human rights legislation, specifically property rights in the quotas protected by
Article 1 of Protocol No. 1 to the European Convention on Human Rights (the
Convention).1 More details on milk quotas and ring-fencing can be found in the
SPICe Briefing for Petition PE1542.

1 The Convention is an international treaty which can be relied on in the UK by means of provisions in 
the Human Rights Act 1998 and the Scotland Act 1998  

https://archive.parliament.scot/business/petitions/pdfs/PE1263.pdf
http://external.parliament.scot/gettinginvolved/petitions/PE01542
http://external.parliament.scot/ResearchBriefingsAndFactsheets/Petitions%20briefings%20S4/PB14-1542.pdf


5. The current petition is focused on access to legal advice and support on human 
rights law, rather than the human rights impact of the ring-fencing policy itself. 
Specifically, it argues that:
• The Law Society of Scotland’s list of firms undertaking human rights cases is 

out of date
• There is a lack of lawyers in Scotland who are willing to take on human rights 

cases
• The law firms that are willing to take on human rights work will only do so if paid 

large sums up front and will not consider such work on a legal aid basis.

6. According to the petitioners, these issues mean that it is difficult for individuals to 
bring human rights cases in Scotland.

7. The SPICe briefing on the petition gives the background to how individuals can 
represent themselves, or be represented, in court and how human rights cases 
can be heard (and funded).

Legal aid  
8. Legal aid supports people on low and moderate incomes with financial help

towards the cost of legal advice and representation. It is paid for out of public
funds and administered by the Scottish Legal Aid Board.

9. Civil Legal Aid is a form of legal aid which is available to pay for advice and
representation in court from a solicitor on a civil law matter. It can cover judicial
review actions – i.e. challenging government decisions - including actions based
on human rights grounds.

10. The qualifying criteria for Civil Legal Aid are:

• that there is a plausible legal basis for the claim;
• that it is reasonable in the particular circumstances of the case that legal aid

is granted; and
• that the applicant meets the financial eligibility criteria.

11. The Scottish Government recently consulted on legal aid reform. The
consultation closed in September 2019. Individual submissions are available but
the consultation analysis has not yet been published.

Previous action 
12. The Committee last considered this petition at its meeting on 14 November 2019,

when it agreed to write to the Scottish Government, Human Rights Consortium
Scotland, JustRight Scotland and the Faculty of Advocates.

Submissions received 
13. In its submission, the Faculty of Advocates (“the Faculty”) states that it is “not

aware of a difficulty in the availability of counsel where legal aid funding is
available”, but that “the difficulty in instructing counsel is in a lack of solicitors

http://www.parliament.scot/ResearchBriefingsAndFactsheets/Petitions%20briefings%20S5/PB18-1695.pdf
https://consult.gov.scot/justice/legal-aid-reform-in-scotland/


willing to undertake this work and a lack of legal aid sanction to cover the 
engagement of an advocate”. 

14. The Faculty summarises that it agrees with “the tenor of the petition that there is
a significant lack of availability of legal services in relation to public law matters”
and that—

“The lack of a legal aid scheme that recognises the demands of this area of 
work is a major obstacle to meeting the unmet need.” 

15. Human Rights Consortium Scotland (“the Consortium”) considers that the
complexity of accessing legal advice in Scotland “can be very confusing and
daunting for someone coping with a human rights problem”. It adds—

“We very much recognise the problems faced by the petitioners as common to 
many people with human rights problems in Scotland.” 

16.  The Consortium sets out a number of barriers to accessing justice, including—

• A lack of solicitors who will take legal aid cases
• A lack of solicitors who will take human rights cases, including in particular 

areas of human rights, and in particular geographical locations
• The cost of cases including court fees

17.  The petitioners, in their submission of 4 March 2020, welcome the “frank 
responses” from the Faculty of Advocates and Human Rights Consortium 
Scotland.

18.  The petitioners consider that the comments from the Faculty and the Consortium 
clearly demonstrate that “there are significant shortcomings in the availability of 
legal services and legal aid for human rights and public law matters”. They add—

“These shortcomings must be addressed in the Scottish Government’s 
response to its consultation on “Legal Aid Reform in Scotland”, which is yet to 
be published, and subsequent reforms must be introduced promptly.” 

19. The petitioners indicate that they would be happy to “tell the full story […] and/or
present all the evidence we have” to the Committee.

20. In its submission of 21 January, the Scottish Government indicates that analysis
of responses to the Legal Aid Reform in Scotland Consultation is being
completed. Once completed “a submission will be provided to the Minister in
early course, advising on the appetite for change and potential strategic
objectives”. It adds that “subject to ministerial approval, a response from the
Scottish Government to the consultation will then be issued”.

Action 

21. The Committee is invited to consider what action it wishes to take. Options
include—



• To keep the petition open until the Scottish Government issues its
response to its consultation on Legal Aid Reform in Scotland, with the
option to invite the petitioners thereafter to provide further evidence
(written or oral);

• Any other action the Committee wishes to take.

Clerks/SPICe 
 Equalities and Human Rights Committee 

Annexe 

The following submissions are circulated in connection with consideration of the 
petition at this meeting— 

• PE1695/I: Scottish Government submission of 21 January 2020 (80KB
pdf)

• PE1695/J: Faculty of Advocates submission of 31 January 2020 (124KB
pdf)

• PE1695/K: Human Rights Consortium Scotland submission of 6 February
2020 (153KB pdf)

• PE1695/L: Petitioners’ submission of 4 March 2020 (64KB pdf)

https://www.parliament.scot/S5_Equal_Opps/PE1695_I_SCOTTISH_GOVERNMENT.pdf
https://www.parliament.scot/S5_Equal_Opps/PE1695_I_SCOTTISH_GOVERNMENT.pdf
https://www.parliament.scot/S5_Equal_Opps/PE1695_J_FACULTY_OF_ADVOCATES.pdf
https://www.parliament.scot/S5_Equal_Opps/PE1695_J_FACULTY_OF_ADVOCATES.pdf
https://www.parliament.scot/S5_Equal_Opps/PE1695_K_HUMAN_RIGHTS_CONSORTIUM_SCOTLAND.pdf
https://www.parliament.scot/S5_Equal_Opps/PE1695_K_HUMAN_RIGHTS_CONSORTIUM_SCOTLAND.pdf
https://www.parliament.scot/S5_Equal_Opps/PE1695_L_PETITIONERS.pdf
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