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Dear Convener,  
 
RESPONSE TO STAGE 1 REPORT ON FEMALE GENITAL MUTILATION (PROTECTION AND 
GUIDANCE) (SCOTLAND) BILL 
 
Thank you for your letter of 9 January, in which you asked for an update on matters to inform 

members who may have an interest in amending the Bill.  I am now in a position to update the 
Committee on our position regarding outstanding matters, and to advise on amendments being 
tabled. 
 
Anonymity for victims 

 
The Committee asked the Scottish Government how anonymity on request can be given in 
the event of court proceedings. The Scottish Government has considered this carefully, and 

we remain of the view that the Scottish courts have the relevant powers at their disposal to 
ensure the protection of a party’s identity in any relevant case. This includes being able to 
provide for anonymity if the circumstances justify it.  
 

The Court of Session has held that in cases where disclosure would put a person at risk of 
inhuman or degrading treatment (which FGM has been held to be), that a Scottish court is not 
only empowered to withhold a person’s identity but is required to do so1. Further, the Supreme 
Court has upheld the position that Scottish courts have power to anonymise in the interests of 

justice; and that it is in the interests of justice to protect a party to proceedings from the painful 
and humiliating disclosure of personal information about him/her where there was no public 
interest in its being publicised2. 

                                              
1 The case of MH v The Mental Health Tribunal for Scotland [2019] CSIH 14. The Lord President’s opinion at 
paragraph 26. 
2 A (Respondent) v British Broadcasting Corporation (Appellant) (Scotland) [2014] UKSC 25 at paragraph 41 
(Lord Reed).  
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In addition to these inherent common law powers in Scots law there are a variety of specific 
statutory protections and powers already in place. These include:  
 

 For children in the civil court, section 46 of the Children and Young Person’s Act 1937, 

which expressly sets out that the court can direct that no newspaper or broadcast report of 
any proceedings in a court shall reveal the name, address, or school, or include any 
particulars calculated to lead to the identification, of a person, concerned in the 
proceedings who is under the age of 17 years. It is an offence to breach this direction.  
 

 Further, those courts have additional broad powers under the Vulnerable Witnesses 
(Scotland) Act 2004 to put in place measures to protect individuals during the court 
process. 
 

 Section 182 of the Children’s Hearings (Scotland) Act 2011 makes it an offence to publish 
any matter likely to identify children concerned in proceedings at a Children’s Hearing. 
 

 In the criminal courts, the Criminal Procedure (Scotland) Act 1995 provides the court with 
powers to put measures in place to protect the identities of those involved in a case. Should 
they wish, either party before the court can apply for a witness protection order which 
requires specific measures to be taken to protect the anonymity of a witness in criminal 

proceedings. 
 

 Further, Section 47 of the Criminal Procedure (Scotland) Act 1995 provides that (with some 
exceptions) no newspaper or broadcast report of any proceedings in a court shall reveal 

the name, address, or school, or include any particulars calculated to lead to the 
identification, of an person while they are under the age of 18 years, who is  concerned in 
the proceedings either as the accused or – in more restricted circumstances - a witness.  
This is helpful to note in the context of FGM, where many victims will be under 18. It is an 

offence to breach this provision.     
 
We think it is best then for the court to make this decision if they so wish based on the individual 
circumstances of the case, and we consider that they are adequately equipped and best 

qualified to do so.  
 
Support for survivors and changing the name of the Order 
 

The Committee recommended that the Scottish Government consider changing the name of 
the Order to “FGM Protection and Support Orders”, and to do this in consultation with affected  
communities.   
 

The Scottish Government has sought views of members of the FGM National Implementation 
Group on this suggestion.  Respondents included NHS Health Scotland, NHS Lothian, NHS 
Greater Glasgow and Clyde, SACRO, Just Right Scotland, Adult Support and Protection 
Committees, Glasgow Health and Social Care Partnership (Child Protection), the Royal 

College of Midwives and Social Work Scotland.  A range of views were expressed: there was 
general support in principle from a number of stakeholders, primarily as they felt it sent a 
message about the importance of support although there was a lack of evidence or information 
as to what tangible benefit renaming the order would bring. Others questioned the need for a 

change and expressed concerns about lack of applicability or the renamed order being 
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potentially misleading in terms of purpose and function.  Some stated that support was already 

available and that this would be better dealt with through statutory guidance setting out the 
role of public bodies in terms of providing support.  Views for and against are not confined to 
a sector, with individuals from public and third sector expressing a range of views.   
 

The Scottish Government has also noted views expressed by members (Committee and non-
Committee) at the Stage 1 Parliamentary Debate; a number of members expressed support 
for change in principle, but it was also noted that changing the name of the order would make 
no material difference to how the order is used in practice. 

 
The Scottish Government has considered these views carefully, and taking them all into 
account our view is the Order should continue to be named as an “FGM Protection Order”.  
The primary purposes of FGM Protection Orders focuses on protection and prevention, with 

support an option available to the court where it considers this is a requirement.  Where an 
FGM Protection Order is granted, objectives will be focused on these primary purposes. We 
expect that some Orders will cover support where this has been identified as a need, and 
some will not as no need for support has been identified.  It is highly unlikely that an order 

would solely mandate support.   
 
An important point to note is that Orders may be used to protect and prevent in relation to 
groups of individuals (as opposed to a single person) and they could be used to restrict 

potential perpetrators where there is no protected person in existence. With regard to the latter 
type of order, there would be no aspect of support as it is offender focussed, so we consider 
that changing the name of the order in this context would be inaccurate and potentially cause 
confusion.    

 
We also considered the fundamental points raised in this matter, which is ensuring that the 
language of orders speaks to those seeking to access them, and that support for individuals 
is considered in concert with protection and prevention. The Scottish Government considers 

that this could be addressed through the guidance and support to ensure it includes 
consideration of language that resonates with communities and which makes clear that 
matters of support are an option available to the courts as part of a wider package of 
protections. Accordingly we will work with COSLA to take that forward. 

 
Legal Aid 

 
The Committee has noted the position in relation to the Scottish Government’s review of legal 

aid.  The Legal Aid Reform in Scotland Consultation ran over summer/autumn last year and 
officials are undertaking analysis of the responses.  Ministers will consider next steps following 
that analysis.  The consultation established the core principles identified in respect of 
Scotland’s legal aid system in that it has the user voice at its centre, has flexibility to adapt to 

user need, and be regarded as a public service.  There is a particular focus on improving 
access and targeted interventions which is of relevance to those who may be seeking an FGM 
Protection Order, and we will work to ensure that these considerations link into the legal aid 
reform process as it moves forward.   
 

There are processes in place that allow for automatic legal aid for special urgency and we will 
extend these to allow for FGM Protection Orders.  We are looking carefully at the best way to 
do this and will provide an update ahead of Stage 3.   
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In relation to arrangements around additional support, I will set out shortly future funding 

arrangements for work tackling violence against women and girls.  Within this, we will include 
an explicit call for bids which focus on providing a specialist initial point of contact for 
individuals who are seeking to apply for an FGM Protection Order, to work with stakeholders 
to raise awareness within communities and to work with public bodies to ensure they are aware 

of the availability of Orders and their role in potentially seeking them. 
 
FGM Protection Orders and asylum cases 

 

In addition to raising the matter directly, the Committee asked the Scottish Government to 
write directly to the UK Government raising the issue of inconsistency of application in asylum 
cases where a risk of FGM has been identified.  I have done so, and a copy is provided 
alongside this letter for the Committee’s information. 

 
Routes of appeal and jurisdiction of the Summary Sheriff 

 
We have tabled amendments to ensure a FGM Protection Order made by the criminal court 

will be subject to appeal through the criminal court system rather than through the civil system 
as currently provided for (there is to be no change to the treatment of applications for variation, 
discharge or extension of such order, which will remain within the civil system).  This follows 
further discussion with the Scottish Courts and Tribunal Service in relation to the challenges 

of an FGM Protection Order granted by the criminal court as part of proceedings being 
appealed through the civil route.  FGM Protection Orders granted through the criminal courts 
will continue to be able to be varied, extended or discharged through civil proceedings.  These 
amendments also provide that the summary sheriff sitting as a civil court is to have the same 

powers as the sheriff under the Bill. 
 
Duration of FGM Protection Orders 

 

We have tabled technical amendments (C02) to address a perceived gap in the Bill in relation 
to:  
(a) an FGMPO where its period of effect has been varied; or  
(b) where the FGMPO as originally made did not specify a period for which it was to have 

effect, but was then varied to specify a period.  
 
These amendments put beyond doubt that where a FGMPO has only one time period which 
relates to a condition, together with another condition which is not time limited, that it continues 

in effect until it is discharged.   
 
The amendments also clarify the way in which the duration of the FGMPO (or particular parts 
of the FGMPO) interact with it being varied, extended or discharged. 

 
Amendments to section 5L 

 
We have tabled technical amendments to tighten up the application of processes under which 
a FGMPO is initially made by the court. The amendment ensures that these processes also 

apply when a court varies, discharges or extends a FGMPO, removing any doubt as to how 
the court should consider a variation, discharge or extension. 
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Notification of Orders 

 
We have tabled technical amendments in relation to the court’s obligation to notify the variation 
or discharge of  FGMPO.  Whilst an application and decision to vary or discharge an FGMPO 
is made under section 5J(1), the court can also decide of its own volition to vary or discharge  

an FGMPO under section 5J(5) (where no application has been made).   
 
As currently drafted, there is a small risk that section 5M(1)(e) will be read as applying only to 
decisions on applications (section 5J(1).  The purpose of the amendments is to put beyond 

doubt that the courts must notify variation or discharge in all cases, including those under 
section 5J(5). 
 
Applications by Local Authorities for FGMPOs protecting described groups of persons  

 

We have tabled amendments  to provide that local authorities have the power to apply directly 
for a FGMPO in cases where the order will cover a class/description of persons and to allow 
a local authority to use their local court for an application in such cases.    

 
Court’s referral to the Principal Reporter  

 
The Bill at section 8 already amends the Children’s Hearing (Scotland) Act 2011 to enable the 

court to refer a matter to the Principal Reporter if it thinks a ground for referral has arisen in 
the course of consideration of a FGMPO. We have tabled an amendment to extend that power 
to include cases where the FGMPO is varied, discharged or extended by the court of its own 
volition, bringing that into line with the court’s powers in cases where a variation, extension or 

discharge has occurred by way of an application. 
 
I hope this update is helpful, and look forward to the Committee’s consideration of Stage 2 of 
the Bill. 

 
 

 
 
CHRISTINA MCKELVIE 
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