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                21 November 2018 
 
 
                Dear Edward, 

 
POLICY AREAS: COMMON AGRICULTURAL POLICY AND COMMON FISHERIES 
POLICY 
EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT  
The Rural Development (EU Exit) (Amendment) Regulations 2018 
The Rural Development (Implementing and Delegated Acts) (Amendment) (EU Exit) 
Regulations 2018 
The Common Provisions (EU Exit) (Amendment) Regulations 2018 
The Common Agricultural Policy (Direct Payments to Farmers) (Amendment) (EU Exit) 
Regulations 2018 
The Common Agricultural Policy (Rules for Direct Payments) (Miscellaneous 
Amendments) (EU Exit) Regulations 2018 
 
I am writing in relation to the protocol on obtaining the approval of the Scottish Parliament to 
the exercise of powers by UK Ministers under the European Union (Withdrawal) Act 2018 in 
relation to proposals within the legislative competence of the Scottish Parliament. 
 
As you know, the Cabinet Secretary for Government Business and Constitutional Relations, 
Michael Russell wrote to the Convenors of the Finance & Constitution and Delegated 
Powers and Legislative Reform Committees on 11 September setting out the Scottish 
Government’s views on EU withdrawal.  That letter also said that we must respond to the UK 
Government’s preparations for a No-Deal scenario as best we can, despite the inevitable 
widespread damage and disruption that would cause. It is our unwelcome responsibility to 
ensure that devolved law continues to function on and after EU withdrawal.  
 
I attach a Notification of Intention to Consent which sets out the details of five UK SIs which 
the UK Government propose to make and the reasons why I am content that Scottish 
devolved matters are to be included in these UK SIs.  Please note, we are yet to have sight 
of the final SIs and they are not available in the public domain at this stage.  We will, in 
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accordance with the protocol, advise you when the final SIs are laid and advise you as to 
whether the final SI is in keeping with the terms of this notification. 
 
I also attach my letter to you of 7 November regarding the position on the basis for continued 
farm support payments after 29 March 2019, for your ease of reference as it is referred to in 
the Notification of Intention to Consent attached. 
 
I am copying this letter to the Convenor of the Environment, Climate Change & Land reform 
Committee and the Delegated Powers and Law Reform Committee. 
 
I look forward to hearing from you within 28 days from the date of this letter 
 
 
 
 
 
 

FERGUS EWING 

http://www.lobbying.scot/
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NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
COMMON AGRICULTURAL POLICY (“CAP”) 
MARINE AND FISHERIES 
 
1. Name of the SI`s 
 
The Rural Development (EU Exit) (Amendment) Regulations 2018 
 
The Rural Development (Implementing and Delegated Acts) (Amendment) (EU 
Exit) Regulations 2018 
 
The Common Provisions (EU Exit) (Amendment) Regulations 2018 
 
The Common Agricultural Policy (Direct Payments to Farmers) (Amendment) (EU 
Exit) Regulations 2018 
 
The Common Agricultural Policy (Rules for Direct Payments) (Miscellaneous 
Amendments) (EU Exit) Regulations 2018 
 
2. A brief explanation of law that the proposals amend 
 
These instruments are part of a set of statutory instruments that propose to make 
corrections to the EU Common Agriculture Policy (“CAP”) regulatory regime and 
the EU common fisheries policy becoming retained EU law so that it can continue 
to operate effectively in the UK in the event of a ‘no deal’ UK exit from the EU on 
29 March 2019.  
 
Pillar 2 of the CAP, which is currently funded by the European Agricultural Fund for 
Rural Development (“EAFRD”), is part of the EU Structural and Investment Funds 
(“ESIF”).  ESIF is governed by the ‘Common Provisions’ regulations. Therefore, 
corrections to the Common Provisions regulations are proposed, alongside 
corrections to the CAP regulations, to allow Pillar 2 of the CAP to continue to 
operate in the event of a ‘no deal’ UK exit. Also part of ESIF is the European 
Maritime and Fisheries Fund (“EMFF”), which is therefore also governed by the 
Common Provisions regulations being amended by these regulations. 
 
It should also be noted that the Scottish Parliament has already been notified on 
14 November 2018 of: 

• the Common Provisions (Implementing and Delegated Acts) (Amendment) 
(EU Exit) Regulations 2018 which propose to amend retained EU 
legislation to allow programmes currently funded by the EAFRD and the 
EMFF to remain operable to continue to receive funding for the 2014-2020 
programme in the event of a no-deal EU exit; and 

•  the Common Agricultural Policy and Agriculture and Horticulture 
Development Board (Amendment etc.) (EU Exit) Regulations 2018 which 
propose to make a number of minor technical changes to CAP regulations 
and the Agriculture and Horticulture Development Board Order 2008 again 
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so the relevant legislation continues to operate effectively as retained EU 
law in the event of a no-deal EU exit.  

 
In addition, the UK Government is also planning to introduce other statutory 
instruments, which will be the subject of separate later notifications, as part of the 
EU-Exit process that will interconnect with the legislation amended by these 
instruments and those instruments mentioned in the notification to the Scottish 
Parliament of 14 November.  These other instruments will be laid between late-
November 2018 and February 2019 and cover the following CAP-related areas: 
the “Horizontal” (cross-cutting) financing, management and monitoring of 
framework, the market intervention measures under the Common Organisation of 
Agricultural Markets (“CMO”), the transfer of CAP/CMO functions previously 
vested in the EU Commission to the Scottish Ministers and the other UK 
administrations, and state aid. Again, this is with a view to ensuring that all of the 
relevant legislation continues to operate effectively as retained EU law following 
the UK’s exit from the EU. UK and Scottish Government officials are now finalising 
the terms of these linked instruments to ensure they respect the devolved 
competence of the Scottish Ministers, in particular in relation to the proposed 
transfer of CAP/CMO functions (which is the subject of ongoing discussion),  but 
this does not affect the rationale or justification for this notification. 
 
 
The Rural Development (EU Exit) (Amendment) Regulations 2018 
The Rural Development (Implementing and Delegated Acts) (Amendment) 
(EU Exit) Regulations 2018 
 
These proposed instruments would apply throughout the UK. These instruments 
propose to amend the principal Regulation (EU) No 1305/2013 on support for rural 
development by EAFRD.  They also propose to amend the following related EU 
regulations: 2078/1992, 746/1996, 1257/1999, 1698/2005, 1974/2006, 65/2011, 
1310/2013, 807/2014 and 808/2014 and the following related EU implementing 
decisions : C(2015)855, C(2016)4147, C(2017)4413, C(2017)6493, C(2018)1166, 
C(2015)3488, C(2017)4598, C(2015)6018, C(2015)9754, C(2017)570, 
C(2017)5498, C(2017)8620, C(2015)3489, C(2016)3620, C(2017)1429, 
C(2017)6954 and C(2018)1185. 
 
The Common Provisions (EU Exit) (Amendment) Regulations 2018 
 
This proposed instrument would apply throughout the UK. This instrument 
proposes to amend Regulation (EU) No 1303/2013  laying down common 
provisions on the European Regional Development Fund (ERDF), the European 
Social Fund (ESF), the Cohesion Fund, the EAFRD and the EMFF, which operate 
under a common framework as the ESIF. It sets out the provisions necessary to 
ensure the effectiveness of the funds and their coordination with each other. 
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The Common Agricultural Policy (Direct Payments to Farmers) (Amendment) 
(EU Exit) Regulations 2018 
The Common Agricultural Policy (Rules for Direct Payments) (Miscellaneous 
Amendments) (EU Exit) Regulations 2018 
 
These proposed instruments would apply throughout the UK. The Common 
Agricultural Policy (Direct Payments to Farmers) (Amendment) (EU Exit) 
Regulations 2018 proposes to amend the principal Regulation: 

• (EU) No. 1307/2013 establishing rules for direct payments to farmers and 
land managers under support schemes within the framework of the 
common agricultural policy and repealing Council Regulation (EC) No 
637/2008 and Council Regulation (EC) No 73/2009 .This Regulation 
establishes the high-level framework required to make Direct Payments to 
farmers and land managers under support schemes within the framework 
of the CAP. 

 
The Common Agricultural Policy (Rules for Direct Payments) (Miscellaneous 
Amendments) (EU Exit) Regulations 2018 proposes to amend the relevant EU 
tertiary legislation in relation to Regulation (EU) No. 1307/2013, namely: 

• Commission Implementing Regulation (EU) No 641/2014 laying down rules 
for the application of Regulation (EU) No 1307/2013 ; and 

• Commission Delegated Regulation (EU) No. 639/2014 of 11 March 2014 
supplementing Regulation (EU) No 1307/2013. 
 

These EU regulations work together to create the detailed rules necessary to 
implement and monitor the delivery of Direct Payments across EU Member States. 
 
3. Summary of the proposals and how these correct deficiencies 
 
In 2016, UK agriculture received €3,927m through the EU CAP regime, with 
€3,035m of that being allocated as Direct Payments to farmers and land 
managers, and €806m via Rural Development schemes, including the Scottish 
Rural Development Programme schemes, and €85m as market support measures.  
Many farmers and land managers are reliant on this income to support their 
businesses, while wider rural development support provides environmental and 
socio-economic benefits to Scotland,  The corrections introduced by the proposed 
instruments will help ensure that CAP scheme recipients continue to be paid 
following EU-Exit. 
 
At the point of EU-Exit, European legislation relating to the CAP will be converted 
into UK law and corrected so that it can continue to operate throughout the UK 
purely as a piece of domestic law in the event of a no-deal situation on exit from 
the EU.  It is also important that existing domestic legislation which supports 
implementation of the CAP in the UK is similarly corrected to ensure that the whole 
package of the applicable retained EU law can continue to operate effectively.  
With that aim in mind, it is therefore proposed that these instruments will make 
such corrections to both EU and domestic CAP-related legislation to provide clarity 
and certainty to farmers, land managers, rural businesses and communities, and 
the public sector at the point of exit from the EU.  
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As well as legislation for CAP, the legislation underpinning EU funding schemes, 
including the EMFF and EAFRD will also be converted into UK law and have 
deficiencies corrected.  
 
These instruments being notified propose to use powers in the European Union 
(Withdrawal) Act 2018 to make predominantly technical changes to the above 
legislation to achieve the abovementioned aims.   
 
These changes are necessary to create a UK rather than an EU regulatory regime. 
However, subject to this proviso, the drafting approach for the proposed amending 
instruments is to avoid policy changes and to maintain the status quo in so far as 
possible. 
 
We have extensive experience of working collaboratively with the UK Government 
and other devolved administrations in these areas. Maintaining this UK wide 
approach is beneficial for stakeholders and for all 4 UK administrations to help 
provide clarity for the future. 
 
The Rural Development (EU Exit) (Amendment) Regulations 2018 
The Rural Development (Implementing and Delegated Acts) (Amendment) 
(EU Exit) Regulations 2018 
 
These statutory instruments propose to amend the principal rural development 
Regulation (EU) No 1305/2013 and related EU legislation so that it operates 
effectively in the event of a no-deal situation on exit from the EU.  This is being 
done to enable existing programmes in the UK currently funded by the EAFRD, 
including the Scottish Rural Development Programme (SRDP), to continue 
operating in the same way for the remainder of the 2014-2020 programme.   
 
Firstly, they propose to remove  provisions in the relevant EU legislation which will 
be deficient following EU exit, such as: 
 

• the requirement to comply with EU law; 
• the requirement to submit rural development programmes or 

modifications to those to the Commission for approval; 
• the requirement to provide both ante and ex post evaluations; 
• the potential to establish a national Monitoring Committee to co-ordinate 

the implementation of the programmes; 
• the requirement for projects to comply with the information and publicity 

strategy and display the EU emblem and publicise the EU’s participation 
through publications, posters and on-line links; 

• the requirement for National Frameworks;  
• the European Network for rural development; and 
• the European Innovation Partnership Network. 

 
Secondly, other amendments that are proposed include the transfer of 
requirements or obligations that were previously for the Commission, or in some 
cases Member States, to the relevant authority which, in relation to Scotland, will 
be  the Scottish Ministers. These obligations include changing the process for 
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approval of the annual implementation reports so that they would on exit only need 
to be considered and approved by the relevant monitoring committee. 
 
The Common Provisions (EU Exit) (Amendment) Regulations 2018 
This statutory instrument proposes to amend the above EU regulation 1303/2013 
to make it operable as retained EU law in the event of a no-deal on EU exit. This is 
being done to enable existing programmes throughout the UK including Scotland 
as currently funded by the EAFRD or the EMFF to continue operating in the same 
way for the remainder of the 2014-2020 programme. 
 
This proposed instrument seeks to omit the following provisions which will be 
inoperable following EU exit: 
 

• the requirement to comply with EU law; 
• Articles concerning the partnership agreement, an agreement between a 

Member State and the Commission which encompasses all of the 
European Structural and Investment Funds; 

• the requirement for an annual review meeting to be held with the 
Commission; 

• the Commission’s right to participate in a programme’s monitoring 
committee; 

• the Commission’s ability to initiate technical assistance; 
• the requirement to submit an ex post evaluation to the Commission for 

each programme; 
• the Commission’s right to increase payments for Member States with 

temporary budgetary difficulties; 
• Articles setting out the requirements for financial instruments and other 

instruments which are implemented or financed by the European 
Investment Bank; 

• Articles establishing the performance framework, performance review 
and performance reserve, which allow the Commission to determine 
which programmes or priorities have achieved their milestones and 
require Member States to reallocate funding if a programme or priority 
has not.  If the Member State does not comply the Commission may 
suspend interim payments. 
 

It also proposes to omit the following provisions which will be deficient following EU 
exit because they are spent: 
 

• Articles relating to the preparation and adoption of programmes; 
• the requirement to carry out an ex ante evaluation before designing a 

programme; 
• the procedure for designating the managing and certifying authority; and 
• the payment of pre-financing. 

 
Finally, other amendments proposed transfer requirements or obligations that were 
previously for the Commission, or in some cases Member States, to the relevant 
authority which, again in relation to Scotland, is generally the Scottish Ministers 
apart from in relation to the EMFF.  These include: 
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• overall responsibility for the programme; 
• promoting equality between men and women and non-discrimination; 
• defining criteria for selecting community-led local development 

strategies; 
• defining the roles for local action groups; 
• setting up a programme monitoring committee; 
• providing resources for carrying out evaluations; 
• promoting environmental protection, resource efficiency, climate change 

mitigation and adaption; biodiversity, disaster resilience and risk 
prevention; and 

• the ability to initiate technical assistance. 
 

The EMFF programme is a UK wide scheme, and as such its management is not 
devolved except where it has been specified as such, the relevant authority will 
continue to be the Secretary of State. The responsibilities of Scottish Ministers 
(and other devolved administrations) will be respected in reference to their role as 
certifying and intermediate bodies in relation to devolved interests.  
 
The Common Agricultural Policy (Direct Payments to Farmers) (Amendment) 
(EU Exit) Regulations 2018 
The Common Agricultural Policy (Rules for Direct Payments) (Miscellaneous 
Amendments) (EU Exit) Regulations 2018 
 
 As described in more detail below, these statutory instruments propose to amend 
the principal EU Regulation in relation to direct payments (Regulation (EU) No 
1307/2013) and related EU legislation so that it operates effectively in the event of 
a no-deal situation on exit from the EU.   
 
The proposed instruments take account of the UK devolution settlements and will 
empower the relevant authorities, in relation to Scotland the Scottish Ministers,  to 
maintain the Direct Payments framework, make payments and enforce the rules 
surrounding Direct Payments.  
 
The appropriate legislative “fixes” proposed by the instruments will maintain a 
status quo position, as far as possible, and will have no noticeable impacts on the 
ground for farmers.   
 
As part of the EU-Exit process planning for the possibility of a no deal scenario, the 
Scottish Government plans to make in early 2019 a Scottish Statutory instrument 
to amend relevant SSIs which implement specific aspects of the relevant EU CAP 
Regulations (as those will be modified by virtue of the proposed instruments) and 
provide for its enforcement in relation to Scotland.  
 
The UK Government is also intending to make a further statutory instrument in 
January 2019 to correct retained EU legislation relating to State Aid rules. This will 
amend one article within the retained EU Direct Payments legislation concerning 
State Aid. The Scottish Government remains in discussion with the Defra and the 
other devolved administrations regarding these matters. All these additional 
statutory instruments proposed will of course be the subject of separate 
notifications to the Scottish Parliament in due course. 
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Direct payments provide farmers and land managers with a safety net against 
volatile agricultural market prices and are made on condition that the beneficiary 
respects “cross-compliance” rules on human and animal health and welfare, plant 
health and the environment.  Direct payments are currently made under the EU 
CAP Regulations described above, and are administered and controlled in the UK 
by the national authorities of each constituent nation including the Scottish 
Ministers in relation to Scotland. 
 
In a scenario where a withdrawal agreement between the UK and the EU is not 
reached, the UK will no longer be part of the CAP at EU-Exit and the retained EU 
legislation relating to Direct Payments would without amendment,  not operate 
effectively which could mean that  UK administrations would not be able to 
continue making Direct payments to farmers and land managers throughout the 
UK.  To avoid this situation happening, the instruments propose to amend the 
relevant EU legislation to create a functioning direct payments framework for the 
UK.  In turn, this framework will ensure that current CAP Direct Payments scheme 
recipients will continue to be paid following EU-Exit on the basis of the existing EU 
CAP Regulations as retained EU law and as modified by these proposed 
instruments. 
 
The instruments propose to enable the following CAP direct payments farming 
support schemes to continue to work effectively across the UK after EU-Exit, 
including (in relation to Scotland) the following schemes: 
 

• Basic Payment – this is a non-competitive payment that is based on land 
area.  Certain minimum standards on animal and public health and 
environmental standards must be met (known as “cross-compliance”); 

• Greening payment – this is a 30% portion of the Basic Payment, paid to 
farmers who voluntarily meet certain environmental standards; 

• Young farmer payment – this is a payment for claimants qualifying as a 
“Young Farmer”; and 

• Voluntary Coupled Support – this is a payment made to incentivise 
production in a particular sector.  It is used in Scotland to support 
livestock farmers in both the beef and sheep sectors to help compensate 
the additional costs incurred associated with livestock production. 
 

The legislative amendments proposed by the instruments will maintain the status 
quo, as far as possible, and are largely minor and technical.  No substantive policy 
changes are being made and the beneficiaries of direct payments in Scotland as 
elsewhere in the UK will see no significant operational change.   
 
The key amendments to the relevant  legislation can be summarised as: 
 
i. Changes to direct payment scheme notification and reporting requirements:    
Those currently  place requirements on Member States to routinely provide 
notifications and reports to the European Commission to set out how they are 
administering the Direct Payments schemes.  Such notifications and reports are 
necessary for the Commission to manage and monitor the EU CAP as a whole.  
The notification and reporting requirements include a Member State having to 
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supply information on: the funding allocations it sets for each Direct Payments 
scheme; the extent of CAP “active farmer” rules applied; any equivalent practices 
implemented in relation to greening scheme requirements; and the 
commencement of any Direct Payment schemes that a Member State may not 
have previously utilised, for example Voluntary Coupled Support.  
 
After EU-Exit, some of these notification and reporting requirements will no longer 
be appropriate and they will cease to be required.  The instruments will therefore 
remove these provisions from the retained EU legislation.  For example, the UK’s 
annual notification to the European Commission of the outcome of CAP greening 
measures is required for the Commission to assess the success of the greening 
policy across the EU, but this would not be required in a UK context as agriculture 
is a devolved matter and it is for each UK administration to assess the success of 
policies within its territory.  Other notification and reporting requirements will, 
however, still be necessary to ensure that, after EU-Exit, the domestic framework 
for Direct Payments continues to operate effectively across the UK.  These 
particular notification and reporting requirements will also be removed from the 
retained EU legislation and, instead, the collection and sharing of key information 
will form part of an administrative joint-working agreement that will be developed 
between the UK administrations, for example through a Memorandum of 
Understanding.  This approach will help lessen the legislative reporting burden 
upon UK administrations. 
 
ii. Removal of redundant provisions: 
 
Some articles in the retained EU Direct Payment legislation will be redundant or 
irrelevant to a UK setting after EU-Exit and so the instruments will remove these 
articles.  For example, Articles 20 and 27 of Regulation (EU) No. 1307/2013, which 
relate to de-mining reserves in Croatia. 
 
iii. Correcting references to the EU, EU institutions and “Member State(s)”: 
 
After EU-Exit, certain terms will be outmoded and need correction.  The 
instruments will make technical amendments throughout the retained EU Direct 
Payments legislation to ensure that it remains operable and does not contain any 
ambiguity.  References to “Member State(s)” will be amended so that, in most 
instances, this will be replaced with the phase “relevant authority” (meaning the 
Scottish Ministers in Scotland) in order to align with the UK devolved settlements 
and enable each constituent nation to make its own policy choices within the limits 
of the retained EU Direct Payments regulations.   
 
iv. Correcting EU procedures to reflect appropriate UK processes: 
 
Certain articles in the EU legislation give the European Commission the power to 
make implementing acts to fix spending ceilings for individual Direct Payments 
Schemes, in order to reflect a Member State’s spending choices.  This approach is 
incompatible with UK law, which does not require a relevant authority in the UK to 
make secondary legislation to implement its spending choices, so it will be 
removed. 
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The UK Government, following approval from HM Treasury, will retain references 
to Euros in the retained EU Direct Payments legislation at the point of EU-Exit.  
This is because, as agreed with the Scottish Government as well as the other 
Devolved Administrations, it is considered that  undertaking such currency 
conversion mid-way through the existing CAP programme and its schemes would 
be problematic from an operational perspective and also risk causing confusion for 
beneficiaries, including those who receive Direct Payments.  References to Euros 
will continue to be appropriate after EU-Exit in relation to schemes which have 
begun to be administered on a Euro basis before Exit.  It is envisaged that such 
currency changes would be made at a future point using powers under the 
European Union (Withdrawal) Act to coincide with the end points of “rolled over” 
CAP schemes and programmes.   
 
As noted in the Cabinet Secretary for the Rural Economy’s letter to the Convenor 
of the Rural Economy and Connectivity Committee of 7 November 2018, the 
proposed instruments will provide a clear and robust continuing legal basis for 
payments and the application of current CAP scheme rules as retained EU law in 
the event of a no deal situation on exit from the EU. Separately, following the 
Scottish Government’s “Stability and Simplicity” consultation earlier this year 
(discussed further in section 7 below), the Scottish Government is continuing to 
explore all the necessary adjustments and any other options for creating new legal 
powers which Scotland will need to amend, improve and, in due course, replace 
the current schemes at a suitable point after exit day.  
 
4. An explanation of why the change is considered necessary 
 
The proposed changes are considered to be necessary to ensure that legislation 
remains effective and ensures (a) an operable CAP regulatory regime after EU exit 
and (b) the programmes currently funded by the EAFRD and the EMFF remain 
operable post-exit and are able to continue making payments to beneficiaries. 
Failure to implement the proposed changes will likely result in inability of these 
regimes to operate. This will provide a clear and robust continuing legal basis for 
payments and the application of current CAP scheme rules as retained EU law as 
from exit day by maintaining the current UK-wide coherent legal framework.  
 
5. Scottish Government categorisation of significance of proposals 
 
The Scottish Government considers that in general  the proposed instruments fall 
within Category A, as the changes are minor and technical in nature and 
notwithstanding the changes, policy change is being avoided to preserve in so far 
as possible the current status quo.  However they could be considered Category B 
to the extent that the transition from an EU to a UK framework would be a major 
and significant development.  
 
6. Impact on devolved areas 
 
The Scottish Government agree that the changes in the proposed statutory 
instruments constitute a pragmatic approach to addressing deficiencies in CAP 
and funding legislative provisions, arising as a result of EU Exit, and are the best 
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option in the circumstances to ensure continued effective operation of these 
provisions to minimise the risk in the short term of disruption to devolved territories.  
The proposed Regulations respect the current devolution settlement by ensuring 
that Scottish Ministers can exercise all applicable functions under the retained EU 
law as modified by these instruments as the relevant authority in relation to 
Scotland.  
 
The Rural Development (EU Exit) (Amendment) Regulations 2018 
The Rural Development (Implementing and Delegated Acts) (Amendment) (EU 
Exit) Regulations 2018 
 
No significant, impact on business, charities or voluntary bodies is anticipated. 
Beneficiaries will continue to receive rural development funding similarly to before 
EU exit. 
 
No significant impact on the public sector is anticipated. There may be a negligible 
increase in administration cost as notifications may go to responsible bodies within 
the UK rather than European institutions, but this is not expected to be a significant 
impact. 
 
As a result of EU exit, the UK’s membership of the European Network for Rural 
Development (“ENRD”) would no longer be operable. This network currently 
provides limited support as none of the UK administrations have entered into 
transnational co-operation to date so we expect this to have minimal impact in 
practice.   
 
The Common Provisions (EU Exit) (Amendment) Regulations 2018 
 
No, or no significant, impact on business, charities or voluntary bodies is 
anticipated.  Beneficiaries will continue to receive funding similarly to before EU 
exit. 
 
No significant impact on the public sector is anticipated.  There may be a negligible 
increase in administration cost as notifications may go to responsible bodies within 
the UK rather than European institutions. 
 
The Common Agricultural Policy (Direct Payments to Farmers) (Amendment) (EU 
Exit) Regulations 2018 
The Common Agricultural Policy (Rules for Direct Payments) (Miscellaneous 
Amendments) (EU Exit) Regulations 2018 
 
No significant impact is anticipated on business, charities or voluntary bodies as 
eligible beneficiaries will continue to receive Direct Payments funding as they had 
done before EU-Exit. 
 
No significant impact is anticipated on the public sector. 
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7. Summary of stakeholder engagement/consultation 
 
As these instruments are being proposed to avoid deficiencies arising as a result 
of the UK’s withdrawal from the EU and are aimed at preserving the functioning of 
the CAP regulations and the programmes currently funded by the EAFRD and 
EMFF as at present, we have not undertaken any formal public consultation. 
 
The UK Government have published a series of technical notices which provide 
details on how UK businesses and individuals should prepare in the event of a no 
deal Brexit scenario, including the following: 
  
A technical notice titled “Guidance: Receiving rural development funding if there’s 
no Brexit deal” was published on 23 August 2018. 
https://www.gov.uk/government/publications/receiving-rural-development-funding-
if-theres-no-brexit-deal/receiving-rural-development-funding-if-theres-no-brexit-
deal 
 
 A technical notice titled “Guidance : Farm payments if there is no Brexit deal was 
published on 23 August 2018 
https://www.gov.uk/government/publications/farm-payments-if-theres-no-brexit-
deal/farm-payments-if-theres-no-brexit-deal 
 
A technical notice titled “Guidance: Commercial fishing if there’s no Brexit deal” 
was published on 12 October 2018. 
https://www.gov.uk/government/publications/commercial-fishing-if-theres-no-brexit-
deal/commercial-fishing-if-theres-no-brexit-deal 
 
In June 2018 the Scottish Government published a consultation “Stability and 
simplicity”  
https://consult.gov.scot/agriculture-and-rural-communities/economy-post-brexit-
transition/user_uploads/sct0618835370-1_postbrexit_p3.pdf 
 
This consultation invited comments on Scottish Government proposals for dealing 
with the implications associated with coming out of the Common Agricultural Policy 
(CAP) which explained that the first stage would be retained EU law in domestic 
legislation.   
 
The consultation was titled Stability and Simplicity and closed 15 Aug 2018 with 
137 responses received.  Overall, respondents were broadly content for support to 
continue in its current form to ensure a period of stability for the rural economy.    
 
An external stakeholder panel the “Simplification Task Force” is being established 
to look more closely at the responses to and opportunities for simplification of the 
retained EU law. 
 
The Scottish Government has been and continues to be in regular contact with 
stakeholders in Scotland regarding the implications of leaving the EU. The effect of 
the statutory instruments described in this notification is consistent with the 
proposals set out in the consultation. 
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https://www.gov.uk/government/publications/farm-payments-if-theres-no-brexit-deal/farm-payments-if-theres-no-brexit-deal
https://www.gov.uk/government/publications/commercial-fishing-if-theres-no-brexit-deal/commercial-fishing-if-theres-no-brexit-deal
https://www.gov.uk/government/publications/commercial-fishing-if-theres-no-brexit-deal/commercial-fishing-if-theres-no-brexit-deal
https://consult.gov.scot/agriculture-and-rural-communities/economy-post-brexit-transition/user_uploads/sct0618835370-1_postbrexit_p3.pdf
https://consult.gov.scot/agriculture-and-rural-communities/economy-post-brexit-transition/user_uploads/sct0618835370-1_postbrexit_p3.pdf


12 
 

8. A note of other impact assessments, (if available) 
 
An impact assessment has not been carried out in relation to these regulations as 
they are aimed at preserving the effect of the current regulatory regimes. 
 
9. Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 
 
Common agricultural policy 
If these deficiencies are not corrected in the scenario of a no-deal EU exit, the 
Scottish Ministers believe that we would no longer have an effectively functioning 
legal framework for continuing to provide for payments and the administration of 
the applicable payment schemes. This would likely cause problems for our 
stakeholders who need as much certainty and continuity as possible to help plan 
and operate their businesses. This could also pose risks for agriculture and the 
rural economy in Scotland. 
 
The Scottish Ministers propose to consent to these UK instruments to fix 
deficiencies in the relevant legislation. The approach set out in the UK instruments 
is realistic, achievable and minimises the risk of immediate disruption. The Scottish 
Ministers believe that, in the circumstances, consenting to the UK SI`s would be 
the most effective way to help ensure continuity of current arrangements for 
stakeholders to assist them to continue to run their businesses, and ensure the 
existing regulatory regime can continue to function with scheme payments 
continuing to be administered and paid. 
 
The Scottish Ministers believe that the changes proposed by these instruments are 
necessary to secure continuation of effective regulatory regimes.  The approach of 
these instruments respect the devolution settlement and provide for a transition 
from an EU to UK regulatory framework with devolved options for Scotland.  
 
The Scottish Government has worked constructively with the UK Government and 
the other Devolved Administrations and, in light of that, we are satisfied that the 
proposed amendments to the applicable legislation will ensure that it continues to 
operate effectively as retained EU law whilst respecting Scottish Government’s 
devolved competence in relation to the implementation of CAP in Scotland. 
 
Given there is a need to prepare for a no deal exit from the EU, the Scottish 
Ministers consider that it is appropriate for the fixing legislation to be made on a 
UK-wide basis by the UK Government. This provides an effective achievable 
solution in current circumstances of limited resources and significant resource 
intensive legislative work needing to be completed in extremely tight time 
constraints. It also reduces the risk of conflicting provisions being produced by UK 
administrations that could result in confusion.  
 
The Scottish Ministers believe stakeholders need clarity and continuity in the 
immediate future in so far as possible to continue to operate their businesses 
during this period of transition and consenting to the proposed UK instruments is 
the most likely way of achieving that aim at this time. 
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Common fisheries policy 
 
It is necessary to correct the deficiencies in the Common Provisions Regulations to 
ensure that the EMFF programme can continue to operate effectively after exit 
day. The amendments made by these regulations align with the policy agreement 
between the Scottish Government and the UK government regarding the operation 
of funding under the EMDD regulation after exit day. The amendments in this 
instrument are technical in nature and do not represent a change in policy.    
 
10.  Intended laying date (if known) of instruments likely to arise 
 
The Rural Development (EU Exit) (Amendment) Regulations 2018, the Rural 
Development (Implementing and Delegated Acts) (Amendment) (EU Exit) 
Regulations 2018 and the Common Provisions (EU Exit) (Amendment) 
Regulations 2018 are all subject to negative procedure and will be laid for sifting at 
Westminster on 29 November 2018 .  
 
The Common Agricultural Policy (Direct Payments to Farmers) (Amendment) (EU 
Exit) Regulations 2018 and the Common Agricultural Policy (Rules for Direct 
Payments) (Miscellaneous Amendments) (EU Exit) Regulations 2018 are both 
subject to negative procedure and will be laid for sifting at Westminster on 28 
November 2018. 
 
We are working with Defra on the basis that no EU Exit statutory instruments will 
proceed to be made, until after they have been through the consent process 
agreed with the Scottish Parliament. 
 
11. Does the Scottish Parliament have 28 days to scrutinise? 
 
Yes.  
 
12.  Information about any time dependency associated with the proposal 
 
It is essential that these instruments are in force on the day we exit the EU in the 
event of a no deal scenario to ensure that legislation is operable to enable the 
Scottish Government to continue to administer and regulate our schemes and 
make payments to our stakeholders. 
 
13.  Are there any broader governance issues in relation to this proposal, 
and how will these be regulated and monitored post-withdrawal?  
 
Following finalisation of the instruments, the Scottish Government will work with 
UK Government and other devolved administrations to put in place sound 
governance arrangements to ensure transparency and accountability for decision 
making.  This work will be designed within the context of the principles, agreed by 
the UK Government, the Scottish Government and the Welsh Government on 16 
October 2017, to apply to common frameworks.   
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14.  Any significant financial implications? 
 
These Regulations are not expected to have any significant financial implications 
for stakeholders in Scotland. 
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