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___ 
10 December 2018 
 
 
Dear Gordon, 
 
I am writing in relation to the protocol on obtaining the approval of the Scottish Parliament to 
the exercise of powers by UK Ministers under the European Union (Withdrawal) Act 2018 in 
relation to proposals within the legislative competence of the Scottish Parliament. 
 
As you know, the Cabinet Secretary for Government Business and Constitutional Relations, 
Michael Russell MSP, wrote to the Conveners of the Finance & Constitution and Delegated 
Powers and Legislative Reform Committees on 11 September setting out the Scottish 
Government’s views on EU withdrawal. That letter also said that we must respond to the UK 
Government’s preparations for a No Deal scenario as best we can, despite the inevitable 
widespread damage and disruption that would cause. It is our unwelcome responsibility to 
ensure that devolved law continues to function on and after EU withdrawal.  
 
I attach a notification which sets out the details of the SI which the UK Government propose 
to make and the reasons why I am content that Scottish devolved matters are to be included 
in these SI. Please note, we are yet to have sight of the final SI and they are not available in 
the public domain at this stage. We will, in accordance with the protocol, advise you when 
the final SI is laid and advise you as to whether the final SI is in keeping with the terms of 
this notification.  
 
I am copying this letter to the Convener of the Delegated Powers and Law Reform Committee.  
 
I look forward to hearing from you within 28 days from the date of this letter. 
 
Kind regards, 
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NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 

Name of the SI 

The [European Union Structural and Investment Funds] (EU Exit) Regulations 2018 

A brief explanation of law that the proposals amend 

The Regulations for ERDF, ESF and ETC (collectively known as Structural Funds), are 

designed to reduce social and economic disparities in the EU and come under the family of 

European Structural and Investment Funds (ESI Funds), the main funding tools designed to 

deliver the EU’s Cohesion Policy. They set out the rules governing these funds and give 

powers to the Secretary of State or a Devolved Authority to ensure the operability of a project 

approved as eligible by the above regulations. 

 

In the event of a No Deal withdrawal of the United Kingdom from the EU, these regulations 

will no longer be operable in so far as they concern ERDF, ESF and ETC, which will instead 

be administered domestically, and funded by the HM Treasury Guarantee. These regulations 

would also not provide the powers necessary for Scottish Ministers to continue to fund cross-

border ETC programmes from the guarantee. 

 
Therefore these regulations are being partially or fully revoked see Annex A. 

 

An explanation of why the change is considered necessary 

Should this change not be implemented in the event of No Deal the Scottish Government 

would not have the competence to deliver the HM Treasury Guarantee. We also need to 

ensure that new powers are created so that we can make payments under the HM Treasury 

Guarantee for ETC. 

Scottish Government categorisation of significance of proposals 

 Category A – does not involve any changes in policy and seeks to ensure that funding 

from the HM Treasury Guarantee can be delivered.   

Impact on devolved areas 

The SI will not change the rights and responsibilities of the Scottish Government to award 

and deliver funds that may meet the criteria for EU funding under the current EU Programme 

funding arrangements.  

This SI gives devolved authorities the power to make any payments needed to ensure that 

European Territorial Cooperation projects approved before exit date are able to continue. 

Summary of stakeholder engagement/consultation 

There has been no stakeholder engagement as this SI does not involve any changes in 

policy and seeks to ensure that funding already committed is delivered.  

It is unlikely to attract attention from external stakeholders and as such no engagement has 

been sought 

A note of other impact assessments, (if available) 

http://www.lobbying.scot/


 

Scottish Ministers, special advisers and the Permanent Secretary are covered 

by the terms of the Lobbying (Scotland) Act 2016.  See www.lobbying.scot 
 

St Andrew’s House, Regent Road, Edinburgh EH1 3DG 

www.gov.scot 


  

 

No other impact assessments available. 

Summary of reasons for Scottish Ministers’ proposing to consent to UK Ministers 

legislation 

Scottish Ministers are proposing to consent to Scotland being included in this Statutory 

Instrument as this will enable the delivery of funds to Scottish organizations under the HM 

Treasury Guarantee in the event of a No Deal scenario.    

Intended laying date (if known) of instruments likely to arise 

A negative statutory instrument (“the SI”) will be laid for sifting in the UK parliament with a 
proposed date of the 17 January 2019. 
 
The UK Government has confirmed it will not formally lay the SI until it receives Scottish 
Ministers consent. 
 
Information about any time dependency associated with the proposal 

If the SI is not confirmed in sufficient time prior to date of exit the Scottish Government will 

not have the powers to make payments under the HM Treasury Guarantee. 

Are there any broader governance issues in relation to this proposal, and how will 

these be regulated and monitored post-withdrawal?  

We shall continue to apply the current governance procedures at the point of exit. 
 

Any significant financial implications? 

This SI enables us to deliver the HM Treasury Guarantee to avoid the risk of any financial 

implications as a result of a No Deal scenario.  
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Annex A 
 
NOTIFICATION TO THE SCOTTISH PARLIAMENT 

 
 
Summary of EU Law being repealed 
 
Partially repeal 
 
Regulation No. 1303/2013 laying down common provisions on the European Regional 
Development Fund (ERDF), the European Social Fund (ESF), the Cohesion Fund (CF), the 
European Agricultural Fund for Rural Development (EAFRD) and the European Maritime and 
Fisheries Fund 
(EMFF). We would only repeal sections related to the ERDF, its cross-border European 
Territorial Cooperation (ETC) instrument. ESF and the CF, and associated delegated and 
implementing legislation.  
 
Fully repeal  
 
The supplementary fund-specific regulations governing ETC (1299/2013), the 
Cohesion Fund (1300/2013), the European Regional Development Fund (1301/2014) and 
the European Social Fund (1302/2013 and 1304/2013) and associated delegated and 
implementing legislation. 
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