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8 November 2018
Dear Mr Proudfoot
Scottish Crown Estate Bill after Stage 2
Thank you for your letter of 6 November 2018 to James Hynd, Head of Cabinet, Parliament
and Governance Division, on behalf of the Delegated Powers and Law Reform Committee
(“DPLRC”) requesting information on various aspects of the Scottish Crown Estate Bill (“the
Bill) as amended at Stage 2. I am replying in my capacity as lead official on the Scottish Crown
Estate Bill and have addressed each point in turn below.
Section 14A – Rights and Liabilities
This section gives the Scottish Ministers a power to make regulations transferring rights and
liabilities between Scottish Crown Estate managers which can be exercised at a time when
the management function is not also being transferred or delegated. This power is additional
to the power contained in section 3(1)(b) to transfer rights and liabilities, which may be used
only at the time when a transfer of management of an asset is being made. The power relates
to rights and liabilities relating to Scottish Crown Estate assets, former assets and historic
Scottish assets (assets which once formed part of the Crown Estate in Scotland but did not
form part of the Estate when management was transferred to Crown Estate Scotland (Interim
Management (“CES(IM)”).
This letter provides the further information requested under each of the specific questions on
Section 14A.
(a)

The Supplementary Delegated Powers Memorandum explains that the power is “to cover
the potential scenario that a manager may encounter difficulties in managing a liability,
but does not require the Scottish Ministers to transfer the management of an asset at the
same time”. Why therefore is it considered appropriate that the power extends to the
transfer of rights in assets, as well as liabilities?

Section 14A also provides for a right relating to a Scottish Crown Estate asset to be transferred
as well as the transfer of a liability relating to a Scottish Crown Estate asset, a former asset or
a historical Scottish asset and complements section 3(1)(b) by not also requiring the function
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of managing the asset as required under section 3(1)(a) to also be transferred. The power in
section 14A mirrors that of section 3(1)(b) in terms of what is capable of being transferred
between persons. There are a wide range of possible scenarios that could arise in relation to
the creation of rights and liabilities, depending on the asset in question, the manager involved
and the history of the asset, and the power is accordingly broad in order to cater for this wide
range of scenarios.
Section 14A provides for the situation where a manager had the liability transferred to them at
the time the function of managing the asset was transferred to them and it subsequently
transpires that the manager lacks the capability to manage the liability associated with the
asset or where the liability straddles assets managed by two or more managers, and it would
be practical for another manager to act as the manager of the related right or liability. The
costs of meeting the liability will, of course, be met by the Scottish Crown Estate. It may, in
some cases, be necessary to transfer a right to pursue a particular liability (e.g. against a third
party) from one manager to another.
(b)

(i) Why is it considered appropriate that the power extends to the transfer of rights and
liabilities in former Scottish Crown Estate assets and “historic Scottish assets”, as well
as existing assets within the Estate; given that—
 the power enables transfers between “managers”, which section 2 defines as
persons who for the time being have the function of managing one or more of the
existing Scottish Crown Estate assets, and
 the whole provisions of and restrictions in the Bill, apart from section 14A, apply to
the “Scottish Crown Estate assets” and managers of those assets, and do not extend
to former or historic assets not in the Estate?

The Crown Estate Transfer Scheme 2017 (SI 2017/524) transferred all the rights and liabilities
of historic Scottish assets to CES(IM). Since April 2017 CES(IM) has been responsible for the
rights and liabilities relating to these historic assets as well as management of the assets in
Scotland transferred under the devolution arrangements. As the manager, CES(IM) has
powers to transfer the ownership of the assets, the management of which was devolved and
it may be desirable or necessary to retain a right or liability in relation to a Scottish Crown
Estate asset after the transfer of the ownership of a Scottish Crown Estate asset (e.g. to retain
mineral rights or liabilities arising from the requirements of the Environmental Protection Act
1990). In such a transaction these rights or liabilities in relation to the transfer of the ownership
of the asset which had been devolved would become a right or liability in relation to a former
Scottish Crown Estate asset. This is a separate category to rights or liabilities in relation to a
former Crown Estate asset in Scotland that ceased to form part of the Crown Estate in Scotland
(see paragraph 1 of schedule 2 of the Crown Estate Transfer Scheme 2017) because it was
sold before 1 April 2017, and those rights and liabilities which are categorised as historic
Scottish assets.
In the response to question b(ii) below I have set out the difference between a “former Scottish
Crown Estate assets” and “historic Scottish assets”. The power to transfer the function of a
Scottish Crown Estate asset in section 3 of the Bill, is concerned with the power to transfer
rights and liabilities in relation to an asset the management of which is actually being
transferred. It is not possible to transfer the management of a historic Scottish asset because
by definition it is not something which is part of the Crown Estate in Scotland, as there is no
asset any more. Section 14A therefore is the only mechanism by which rights and liabilities
associated with these historical Scottish assets can be transferred to someone who becomes
a Scottish Crown Estate asset manager by way of the provisions within the Bill. Rights and
liabilities in relation to a former Scottish Crown Estate asset or a historic Scottish asset may
relate to or align closely to a specific asset that still forms part of the Scottish Crown Estate,
such as retained rights to part of the foreshore in a particular area that no longer forms part of
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the Scottish Crown Estate but is adjacent either side to other parts of the foreshore which do
form part of the estate. The function of managing part of the foreshore that forms part of the
Scottish Crown Estate and the rights and liabilities in relation to that part of the foreshore may
be transferred to a community organisation and retained rights and liabilities in relation to an
adjacent part of the foreshore that once formed part of the estate may at the time of transfer
remain with CES(IM). In parallel, another part of the foreshore nearby may be transferred to a
local authority. If it were to transpire that the community organisation was not able to manage
some or all of the rights and liabilities in relation to the asset for which the management
function had been transferred to them it may be appropriate to transfer one or more of the
rights or liabilities to another person mentioned in section 3(2) while enabling the community
organisation to continue to manage the asset.
The right or liability could be transferred to CES(IM) but there may be a scenario where there
is a better arrangement. For example, in relation to the foreshore it may be the case that the
local authority already owns most of the foreshore in the area and that the transfers of the
management of the foreshore described above formed the last part of the foreshore in the
local authority area that formed part of the Scottish Crown Estate. It may be agreed by the
relevant parties that it would better for the local authority to take on the management of the
right or liability in relation to the asset managed by the community organisation and also the
rights and liabilities in relation to the adjacent foreshore which was an historic Scottish asset
or former Scottish Crown Estate asset, recognising that all the costs would be paid from the
Scottish Crown Estate rather than by the local authority.
The other duties in the Bill apply to the property, rights and interests to which section 90B(5)
of the Scotland Act applies. This means that they apply to the assets transferred under the
Crown Estate Scotland Order 2017 as well as retained rights and liabilities in relation to an
asset sold since 1 April 2017. The only section of the Bill that is concerned with historical
Scottish Crown Estate assets is section 14A, because as I have explained above, a historic
Scottish asset is by definition something which is no longer part of the Crown Estate in
Scotland because there is no longer an asset.
(ii) What is the difference between the categories of “former Scottish Crown Estate
assets” and “historic Scottish assets with the meaning of paragraph 1 of schedule 2 of
the Crown Estate Transfer Scheme 2017”?

A “former Scottish Crown Estate asset” is an asset which once formed part of the Scottish
Crown Estate but the ownership of it has subsequently transferred so that it no longer forms
part of the Scottish Crown Estate.
“Historic Scottish assets” are defined by Schedule 2 of the Crown Estate Transfer Scheme
2017 as “any property, rights or interests (excluding any limited partnership rights) in land in
Scotland (i) which once formed part of the Crown Estate, but (ii) which immediately before the
transfer date are not Scottish assets. “Scottish assets” means any property, rights and
interests to which section 90B(5) applies (paragraph 2 of the Transfer Scheme).
Section 2 of the Bill defines “Scottish Crown Estate” as being the property rights and interests
to which section 90B(5) applies, so “historic Scottish assets” are not therefore part of the
Scottish Crown Estate. They are a separate category of property, rights and interests held by
CES(IM).
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(c)

Why is it appropriate that the affirmative procedure applies to the transfer of management
functions by regulations under section 3, where it applies to an asset situated in or relating
to the Scottish marine area or the Scottish zone, but the negative procedure applies to
regulations under section 14A that transfer a right or liability in such an asset (unless the
regulations textually amend an Act)?

The transfer of the function of management of part of the seabed was considered to be a
significant transfer for which the affirmative procedure would be appropriate. Section 14A is
limited to the transfer of rights or liabilities in relation to an asset and does not extend to the
transfer of the function of managing an asset. Regulations made under this section will be
subject to affirmative procedure if they textually amend an Act and otherwise will be subject to
the negative procedure.
(d)

Could some examples be provided of how this power might be exercised, including in
relation to former or historic assets?

Please see the information provided in paragraphs 3 and 4 of the response to question (b).
I trust that this information will be of assistance to the DPLRC.
Yours sincerely

David Mallon
Head of Crown Estate Strategy Unit
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