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1 November 2018 
  
 
Dear Edward 
 
THE EXOTIC DISEASE (AMENDMENT ETC.) (EU EXIT) REGULATIONS 2018 
POLICY AREA: ANIMAL HEALTH 
EU EXIT LEGISLATION - PROTOCOL WITH SCOTTISH PARLIAMENT 
 
I am writing in relation to the protocol on obtaining the approval of the Scottish Parliament to 
the exercise of powers by UK Ministers under the European Union (Withdrawal) Act 2018 in 
relation to proposals within the legislative competence of the Scottish Parliament. 
 
As you know, the Cabinet Secretary for Government Business and Constitutional Relations, 
Mike Russell wrote to the Conveners of the Finance & Constitution and Delegated Powers 
and Legislative Reform Committees on 11 September setting out the Scottish Government’s 
views on EU withdrawal. That letter also said that we must respond to the UK Government’s 
preparations for a No-Deal scenario as best we can, despite the inevitable widespread 
damage and disruption that would cause. It is our unwelcome responsibility to ensure that 
devolved law continues to function on and after EU withdrawal.  
 
I attach a notification which sets out the details of the SI which the UK Government propose 
to make and the reasons why I am content that Scottish devolved matters are to be included 
in this SI. Please note, we are yet to have sight of the final SI and it is not available in the 
public domain at this stage. We will, in accordance with the protocol, advise you when the 
final SI is laid and advise you as to whether the final SI is in keeping with the terms of this 
notification.   
 
The changes are necessary technical and administrative amendments to ensure that, post-
EU exit, legislation remains effective to enable Scottish Government (and the other UK 
administrations) to respond to outbreaks of exotic, notifiable disease as outlined in the 
Scottish Government’s Exotic Animal Diseases Contingency Framework Plan to protect 
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public health, animal health and international trade. The SI makes no significant changes to 
current policy and respects the devolution settlement. 

 
I am copying this letter to the Convenor of the Delegated Powers and Law Reform 
Committee.  
 
I look forward to hearing from you in due course. 
 
 

 
 
MAIRI GOUGEON 
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ANNEX A 
 

 
NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
 
Name of the SI(s) (if known) or a title describing the policy area 
 

EXITING THE EUROPEAN UNION 
ANIMAL HEALTH 

The Exotic Disease (Amendment etc.) (EU Exit) Regulations 2018 
 

A brief explanation of law that the proposals amend 
 
The above instrument is being made using powers in the European Union 
(Withdrawal) Act 2018 in order to correct deficiencies in what will become retained 
EU law relating to exotic notifiable animal diseases, to allow that to continue to 
operate effectively in the event of a ‘no deal’ UK exit from the EU on 29 March 
2019.  A notifiable disease is one where owners and their veterinarians are obliged 
to notify Government of suspicion of the relevant disease. 
 
This instrument will amend the following direct EU legislation becoming retained 
EU law: 
 

 Commission Decision 88/397/EEC in regards to the application of Article 6 
of Council Directive 85/511/EEC for measures to control foot-and-mouth 
disease (which provides for waiver  from slaughter and destruction of all the 
animals where animal holdings consist of two or more production units) 

 Commission Decision 93/52/EC recording the compliance by certain 
Member States or regions with the requirements relating to brucellosis (B. 
melitensis) and according them the status of a Member State or region 
officially free of the disease  

 Commission Decision 1993/152/EC laying down the criteria for vaccines to 
be used against Newcastle disease in the context of routine vaccination 
programmes 

 Commission Decision 2000/258/EC designating a specific institute 
responsible for establishing the criteria necessary for standardising the 
serological tests to monitor the effectiveness of rabies vaccines 

 Commission Decision 2000/428/EC establishing diagnostic procedures, 
sampling methods and criteria for the evaluation of the results of laboratory 
tests for the confirmation and differential diagnosis of swine vesicular 
disease 

 Commission Decision 2002/106/EC approving a Diagnostic Manual 
establishing diagnostic procedures, sampling methods and criteria for 
evaluation of the laboratory tests for the confirmation of classical swine 
fever 

 Commission Decision 2003/422/EC approving a Diagnostic Manual 
establishing diagnostic procedures, sampling methods and criteria for 
evaluation of the laboratory tests for the confirmation of African swine fever 

 Commission Decision 2003/467/EC establishing the official tuberculosis, 
brucellosis, and enzootic-bovine-leukosis-free status as regards bovine 
herds 
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 Commission Decision 2006/415/EC lays down certain protection measures 
to be applied in cases of highly pathogenic avian influenza A virus of 
subtype H5N1, in order to prevent the spread of the disease by controlling 
movement of poultry, other birds as well as products 

 Commission Decision 2006/437/EC approving a Diagnostic Manual for 
avian influenza establishing guidelines and diagnostic procedures, sampling 
methods and criteria for the evaluation of the laboratory tests to confirm 
avian influenza 

 Commission Decision 2006/563/EC concerning certain protection 
measures, principally the establishment of control and monitoring areas, in 
relation to highly pathogenic avian influenza of subtype H5N1 in wild bird. 

 Commission Decision 2007/118/EC laying down detailed rules in relation to 
provision of an alternative identification mark of poultry meat and farmed 
feathered game that is restricted to the national market pursuant to Council 
Directive 2002/99/EC  

 Commission Decision 2007/598/EC concerning measures (preventative 
vaccination) to prevent the spread of highly pathogenic avian influenza to 
other captive birds kept in zoos and approved bodies, institutes or centres 

 Commission Regulation (EC) No 1266/2007 on implementing rules for 
Council Directive 2000/75/EC as regards the control, monitoring, 
surveillance and restrictions on movements of certain animals of susceptible 
species in relation to bluetongue 

 Commission Regulation (EC) No 616/2009 implementing Council Directive 
2005/94/EC as regards the approval of poultry compartments and other 
captive birds compartments with respect to avian influenza and additional 
preventive biosecurity measures in such compartments 

 Commission Decision 2010/367/EC on the implementation by Member 
States of surveillance programmes for avian influenza in poultry and wild 
birds 

 Commission Regulation (EC) No 415/2013 laying down additional 
responsibilities and tasks for the EU reference laboratories for rabies, 
bovine tuberculosis and bee health 

 Regulation (EU) No 652/2014 of the European Parliament and of the 
Council laying down provisions for the management of expenditure relating 
to the food chain, animal health and animal welfare, and relating to plant 
health and plant reproductive material 

 Commission Implementing Decision 2018/1136 on risk mitigating and 
reinforced biosecurity measures and early detection systems in relation to 
the risks posed by wild birds for the transmission of highly pathogenic avian 
influenza viruses to poultry 
 

The instrument will also amend GB wide statutory instrument i.e. the Diseases of 
Swine Regulations 2014 (S.I. 2014/1894), EU derived domestic legislation 
becoming retained EU law. These Regulations implement EU provisions for the 
control of swine vesicular disease, classical swine fever and African swine fever. 
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Summary of the proposals and how these correct deficiencies 
 
The amendments made by this instrument do not change existing policy, but are 
necessary to ensure that Governments in the UK can respond to outbreaks of 
exotic notifiable disease in the same way after the UK’s withdrawal from the 
European Union as they can now.  
 
As the UK will no longer be a Member State of the EU, there are various 
amendments made by this instrument to references to, for example, ‘Member 
States’, ‘Member State competent authority’, the ‘Commission’, ‘Community’ and to 
‘intra-community trade’, and where necessary to replace those with appropriate 
references to, for example, the UK or the territories of Scotland, England, Wales 
and Northern Ireland, to appropriate Ministers (in relation to Scotland, the Scottish 
Ministers) and to trade with the EU. 
 
In most cases, where administrative functions are exercised by the Commission, 
provisions are made for these functions to be exercised by Scottish Ministers. 
 
However, in some cases provision is made for functions to be exercised not by the 
appropriate Minister but rather by the Secretary of State with consent of, in relation 
to Scotland, the Scottish Ministers.  This is considered to be sensible and 
proportionate. Such an approach is taken in relation to meat markings, authorising 
laboratories and diagnostic testing standards.  Those functions provide 
reassurances to international trading partners that a single recognised standard 
applies across the UK in particular that one set of diagnostic tests are being 
applied and that testing laboratories operate to a single standard.  These are areas 
where there would be no divergence in policy (as they are governed by 
internationally agreed standards) and where third countries and trading partners 
will be looking for one consistent approach, therefore it is sensible to maintain one 
single authority whilst still respecting the devolution settlement.   
 
In some cases the law being amended by the instrument contains EU related 
cross-references in the legislation which is amended, including references to 
European Directives.  To address this, the instrument makes technical 
amendments to EU related references.  In particular, the regulations modify the 
way the cross references to particular Directives are to be read, to ensure that 
those references continue to operate effectively after EU Exit.  
 
In the diagnostic manual Decisions covering swine vesicular disease (Commission 
Decision 2000/428/EC), classical swine fever (Commission Decision 
2002/106/EC), African swine fever (Commission Decision 2003/422/EC) and avian 
influenza (Commission Decision 2006/437/EC), all references to the Community 
reference laboratories, their duties and responsibilities are replaced with 
references to the appropriate UK national reference laboratory for each disease.  
These reference laboratories provide an internationally agreed and recognised set 
of standardised testing on behalf of Scottish Government and the other relevant 
competent authorities. 
 
Certain obligations that will no longer have effect after the withdrawal of the UK 
from the EU have also been amended or removed such as the requirement to 
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notify, inform or report to the Commission. Where applicable these have been 
replaced with obligations to make information available to the public such as in 
cases where the presence of highly pathogenic avian influenza of the subtype 
H5N1 is confirmed in poultry (i.e. Commission Decision 2006/415/EC) or when 
bluetongue restricted zones are in force (ie. Commission Regulation 1266/2007). 
 
 
An explanation of why the change is considered necessary 
 
The changes are necessary to ensure that, post-EU exit, legislation remains 
effective to enable Scottish Government (and the other UK administrations) to 
respond to outbreaks of exotic, notifiable disease as outlined in the Scottish 
Government’s Exotic Animal Diseases Contingency Framework Plan to protect 
public health, animal health and international trade. 
 
Scottish Government categorisation of significance of proposals 
 
This instrument has been categorised as Category A.  This instrument makes 
amendments to ensure the continued operation of arrangements for control and 
eradication of certain exotic notifiable animal diseases after the UK leaves the EU.  
The instrument does not significantly change the current policy and protects 
Scottish Ministers interests under the devolution settlement. 
 
Impact on devolved areas 
 
Exotic disease control as an element of animal health is a fully devolved area.  In 
making provision to address deficiencies the instrument respects the devolution 
settlement. In particular provision is made for exercise of functions by the Scottish 
Ministers (and in some cases to the Secretary of State with consent of the Scottish 
Ministers).   
 
Summary of stakeholder engagement/consultation 
 
The Scottish Government meets frequently with a very broad range of 
stakeholders to discuss animal health and welfare related matters. The technical 
amendments to legislation made by this instrument will continue to ensure that the 
Scottish Government’s policy is aligned to the views of its key stakeholders and  is 
able to respond to outbreaks of exotic notifiable disease in the same way after the 
UK’s withdrawal from the European Union as they do now to meet the needs of 
stakeholders.   
 
A note of other impact assessments, (if available) 
 
N/A 
 
Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 
 
The Scottish Ministers believe that the changes to exotic disease legislation to be 
made by  this instrument are necessary to ensure that Scottish Ministers can 
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respond to outbreaks of exotic notifiable disease in the same way after the UK’s 
withdrawal from the European Union as they can now.   
 
In the current circumstances where there is existing directly applicable EU law 
having effect throughout the UK and in the case of the Diseases of Swine 
Regulations 2014 domestic legislation applying on a GB wide basis which requires 
to be amended to prepare for a “no-deal” UK exit from the EU, the Scottish 
Ministers consider that it is appropriate for  fixing legislation be made on a UK-wide 
basis by the UK Government. This is particularly in circumstances where the 
instrument protects Scottish Ministers interests under the devolution settlement.  
 
Where relevant – detail how Scottish Ministers’ have had regard to the 
guiding principles on animal welfare and the environment  
 
The amendments made by this instrument do not significantly change existing 
policy and will make modifications needed to generally preserve the application of 
existing EU law based arrangements in relation to exotic disease control as 
retained EU law within the UK after EU exit. The relevant EU law and domestic 
implementing provision has been made with the guiding principles on animal 
welfare and the environment in mind.  In these circumstances what will become 
retained EU law will continue to give sufficient regard to the guiding principles, in 
particular that regard must be had to the welfare requirements of animals as 
sentient beings. In part the legislation amended by this instrument is in place to 
protect animal welfare though detection control and prevention of disease in 
animals. 
 
Intended laying date (if known) of instruments likely to arise 
 
The UK Government intend to lay the instrument for sift on 7 November 2018.  The 
UK Government has agreed not to formally lay the instrument until after the 28 day 
period for the Scottish Parliament to scrutinise Scottish Ministers’ proposal to 
consent or, if earlier, the Scottish Parliament has completed its consideration of the 
proposal. 
 
If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Ministers’ proposal to consent, why not? 
 
N/A – The Scottish Parliament  will have 28 days to scrutinise. 
 
Information about any time dependency associated with the proposal 
N/A  
 
Are there any broader governance issues in relation to this proposal, and 
how will these be regulated and monitored post-withdrawal?  
 
There are no anticipated broader governance issues anticipated with this 
instrument.  These are technical amendments to ensure the continued operation of 
the current regime for exotic disease control in the event of a ‘no deal’ UK exit from 
the EU on 29 March 2019. 
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Any significant financial implications? 
 
These Regulations are not expected to have any financial implications for Scottish 
Government or for stakeholders in Scotland. 
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