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DELEGATED POWERS AND LAW REFORM COMMITTEE 
 

AGENDA 
 

11th Meeting, 2018 (Session 5) 
 

Tuesday 27 March 2018 
 
The Committee will meet at 10.00 am in the Adam Smith Room (CR5). 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 4 in private. 
 
2. Prescription (Scotland) Bill: The Committee will take evidence on the Bill at 

Stage 1 from— 
 

John Paul Sheridan, Obligations Committee, Law Society of Scotland; 
Robert Howie QC, Faculty of Advocates; 
 

and then from— 
 

Douglas McGregor, Brodies LLP; Craig Connal QC, Pinsent Masons; 
Fenella Mason, Head of Construction and Projects, Burness Paull LLP; 
Iain Drummond, Shepherd and Wedderburn. 
 

3. Housing (Amendment) (Scotland) Bill: The Committee will consider the 
Scottish Government's response to its Stage 1 report. 

 
4. Social Security (Scotland) Bill: The Committee will consider the delegated 

powers provisions in this Bill after Stage 2. 
 
5. Prescription (Scotland) Bill (in private): The Committee will consider the 

evidence it heard earlier in the meeting. 
 
 

Euan Donald 
Clerk to the Delegated Powers and Law Reform Committee 

Room T1.01 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5212 

Email: euan.donald@parliament.scot  
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The papers for this meeting are as follows— 
 
Agenda Items 2 and 5  

Prescription (Scotland) Bill - As Introduced  
 

  

Prescription (Scotland) Bill - Explanatory Notes  
 

  

Prescription (Scotland) Bill - SPICe Briefing  
 

  

Briefing Paper (private) DPLR/S5/18/11/1(P) 

Agenda Item 3  

DPLRC 57th Report, 2017 (Session 5): Housing 
Amendment (Scotland) Bill at Stage 1  
 

  

Briefing Paper DPLR/S5/18/11/2 

Agenda Item 4  

Social Security (Scotland) Bill - As Amended at Stage 2  
 

  

Social Security (Scotland) Bill - Supplementary Delegated 
Powers Memorandum  
 

  

Briefing Paper (private) DPLR/S5/18/11/3(P) 

 

http://www.parliament.scot/Prescription%20(Scotland)%20Bill/SPBill26S052018.pdf
http://www.parliament.scot/Prescription%20(Scotland)%20Bill/SPBill26ENS052018.pdf
http://www.parliament.scot/S5_Delegated_Powers/SB18-22.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2017/11/28/Housing--Amendment---Scotland--Bill-at-Stage-1/DPLRS52017R57.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2017/11/28/Housing--Amendment---Scotland--Bill-at-Stage-1/DPLRS52017R57.pdf
http://www.parliament.scot/Social%20Security%20(Scotland)%20Bill/SPBill18AS052018.pdf
http://www.parliament.scot/Social%20Security%20(Scotland)%20Bill/SBBill18ADPMS052018.pdf
http://www.parliament.scot/Social%20Security%20(Scotland)%20Bill/SBBill18ADPMS052018.pdf
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DELEGATED POWERS AND LAW REFORM COMMITTEE 
 

11th Meeting, 2018 (Session 5) 
 

Tuesday 27 March 2018 
 

     Housing (Amendment) (Scotland) Bill: Stage 1 
 

Response from the Scottish Government 
 

Background 

1. The Committee reported at Stage 1 on the delegated powers in the Housing 
(Amendment) (Scotland) Bill (the “Bill”) on 28 November 2017, in its 57th 
Report, 2017 Session 5.1 
 

2. The Local Government and Communities Committee considered the Bill as 
lead committee and reported on 1 February 2018. 
 

3. The Scottish Government has now responded to the Local Government and 
Communities Committee’s report, and copied its response to the Committee. 
The text of the correspondence from the Minister for Local Government and 
Housing is reproduced in the Annex to this paper.   
 

4. The correspondence does not in terms refer to the Committee’s 
recommendations in relation to sections 8 and 9 of the Bill. However the two 
paragraphs in the correspondence headed “Scottish Minister regulation-making 
powers: sections 8 and 9” and “Response to paragraph 79” are relevant to the 
Committee’s recommendations in its 57th Report.       

 

Committee recommendations at Stage 1 

Section 8 – power to modify functions of the Regulator 
  

• Power conferred on: the Scottish Ministers  
• Power exercisable by: Regulations  
• Parliamentary procedure: affirmative 
 

Provisions 
 
5. This section enables the Scottish Ministers to modify the functions of the 

Regulator which relate to social landlords (including RSLs).  
 

6. The Regulations may make different provision for different purposes, may 
include ancillary provisions as Ministers consider appropriate, and may modify 
any enactment (section 8(2)).  
 

                                            
1 The Bill, as introduced, is available here.  

1

https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2017/11/28/Housing--Amendment---Scotland--Bill-at-Stage-1/DPLRS52017R57.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2017/11/28/Housing--Amendment---Scotland--Bill-at-Stage-1/DPLRS52017R57.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/LGC/2018/2/1/Stage-1-Report-on-the-Housing--Amendment---Scotland--Bill/LGCS52018R2.pdf
http://www.parliament.scot/Housing%20(Amendment)%20(Scotland)%20Bill/SPBill20S052017.pdf
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7. Before laying the draft Regulations, Ministers must consult the Regulator, social 
landlords or their representatives, and secured creditors of RSLs or their 
representatives. They may also consult such other persons, as considered 
appropriate. 
 

Committee recommendation 
 
8. In relation to the powers conferred by section 8(1) and (2), the Bill has a 

specific, clear objective. This is to ensure that the influence which the Regulator 
can exercise over RSLs is compatible with RSLs being classified by the ONS 
as private sector bodies in the United Kingdom national accounts (paragraph 4 
of the DPM).  
 

9. The scope of those powers extends to permitting any modification of the 
functions of the Regulator which relate to social landlords. The power is 
therefore drawn more broadly than is required to achieve the policy objective. 
The Committee reported that it considers that, in principle, the power could be 
framed more narrowly in accordance with the policy objective. It recommended 
that the Scottish Government consider this further in advance of Stage 2. 

 
 
Section 9 – power to reduce local authority influence over RSLs 
  

• Power conferred on: the Scottish Ministers  
• Power exercisable by: Regulations  
• Parliamentary procedure: affirmative 

 
Provisions 

10. Section 9 enables Ministers to make provision for the purpose of limiting or 
removing the ability of local authorities to exert influence over RSLs, through— 
 

(a) appointing or removing officers of RSLs,  
 
(b) exercising or controlling voting rights. 
 

11. Section 9(2) specifies what the Regulations may do, in particular. They may 
override or modify any contractual or other rights, or anything in an RSL’s 
constitution. They may also confer a power on an RSL to amend its constitution 
in consequence of provision made by the regulations, or make provision about 
the procedure for exercising that power (section 9(3) and (4)). The Regulations 
could include ancillary provisions, as described in section 9(5). 
 

Committee recommendation 
 
12. In relation to the powers conferred by section 9(1), again the Bill has a specific, 

clear objective. This is to ensure that the influence which Scottish local 
authorities can exercise over RSLs is compatible with RSLs being classified by 
the ONS as private sector bodies in the United Kingdom national accounts. 
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13. The scope of the powers as drawn extends to permitting any provisions for the 
purpose of limiting, or wholly removing, the ability of local authorities to exert 
influence over RSLs through appointing or removing officers of RSLs, or 
exercising or controlling voting rights. Similarly to the powers in section 8, the 
scope is drawn more broadly than is required to achieve the policy objective. 
The Committee reported that it considers, in principle, that the powers could be 
framed more narrowly, in accordance with the policy objective. It therefore 
recommended that the Scottish Government consider this further in advance of 
Stage 2. 
 

14. The Committee also reported that it has not been persuaded that the initial 
intentions for the exercise of the power could not be set out on the face of the 
Bill, subject to a power of amendment should that be required in future. The 
initial intentions would then be clear to readers of the provisions. 
 

Lead Committee consideration 
 
15. The lead Committee took evidence on sections 8 and 9 from the Government 

and from other witnesses, in which the inclusion of a “sunset clause” was 
suggested. This was suggested to respond to certain policy concerns raised in 
the evidence.2  

 
16. At paragraph 82 of its report, the lead Committee refers to the Minister’s 

confirmation in evidence on 13 December 2017 that “both powers are drawn 
widely in order to give the Government flexibility in making adjustments to the 
powers of the regulator and local authorities, respectively. That flexibility might 
prove to be necessary in securing reclassification, so I would be extremely 
reluctant to lose it.” 

 
17. The Minister agreed in evidence to add the “sunset clause” to both sections 8 

and 9, and he hoped that this and his assertion that the powers would only be 
used for limited means, would address the concerns raised by this Committee.  
 

18. The lead Committee made the following recommendation: 

The Committee welcomes the Government’s commitment to only use Section 
8 in the eventuality that current proposals are not adequate for ONS to 
reclassify RSLs as private bodies. The Committee also understands that the 
Scottish Government only intends to use Section 9 for the limited 
circumstances set out in the Policy Memorandum referred to above. We agree 
that adding a sunset clause to Sections 8 and 9 would address the concerns 
of UK Finance relating to lender confidence. We therefore recommend that 
the Scottish Government brings forward appropriate amendments at Stage 2. 

 
19. The lead Committee expressed the view that it believes its recommendation 

‘should go some way to addressing’ the DPLR Committee’s concerns.3 
 
  

                                            
2 See paragraphs 69 to 80 of the report by the Local Government and Communities Committee. 
3 See paragraph 84 of the report by the Local Government and Communities Committee. 
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Scottish Government Response 
 
20. The Scottish Government responded as follows: 

The Scottish Government confirms that it will bring forward an amendment at 
Stage 2 that will provide for the regulation-making powers at sections 8 and 9 
to expire three years after the Bill receives Royal Assent. 
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