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DELEGATED POWERS AND LAW REFORM COMMITTEE 
 

AGENDA 
 

14th Meeting, 2016 (Session 5) 
 

Tuesday 13 December 2016 
 
The Committee will meet at 10.30 am in the Adam Smith Room (CR5). 
 
1. Instruments subject to negative procedure: The Committee will consider the 

following— 
 

Caseins and Caseinates (Scotland) Regulations 2016 (SSI 2016/383); 
National Health Service (Dietitian Supplementary Prescribers and 
Therapeutic Radiographer Independent Prescribers) (Miscellaneous 
Amendments) (Scotland) Regulations 2016 (SSI 2016/393);  
Lyon Court and Office Fees (Variation) (Devolved Functions) Order 2016 
(SSI 2016/390); 
Tweed Regulation (Salmon Conservation) (No. 2) Order 2016 
(SSI 2016/391); 
Conservation of Salmon (Scotland) Amendment Regulations 2016 
(SSI 2016/392);  
Patient Rights (Complaints Procedure and Consequential Provisions) 
(Scotland) Amendment Regulations 2016 (SSI 2016/401); 
Financial Assistance for Environmental Purposes (Scotland) Order 2016 
(SSI 2016/406). 
 

2. Instruments not subject to any parliamentary procedure: The Committee 
will consider the following— 

 
Higher Education Governance (Scotland) Act 2016 (Commencement, 
Transitory, Transitional and Savings Provisions) Regulations 2016 
(SSI 2016/382 (C.36));  
Act of Sederunt (Rules of the Court of Session 1994 and Sheriff Court 
Rules Amendment) (No. 5) (Miscellaneous) 2016 (SSI 2016/384);  
Human Trafficking and Exploitation (Scotland) Act 2015 (Commencement 
No. 2 and Transitional Provisions) Regulations 2016 (SSI 2016/385 
(C.37));  
Education (Scotland) Act 2016 (Commencement No. 2) Regulations 2016 
(SSI 2016/386 (C.38)); 

http://www.legislation.gov.uk/ssi/2016/383/contents/made
http://www.legislation.gov.uk/ssi/2016/393/contents/made
http://www.legislation.gov.uk/ssi/2016/393/contents/made
http://www.legislation.gov.uk/ssi/2016/393/contents/made
http://www.legislation.gov.uk/ssi/2016/390/contents/made
http://www.legislation.gov.uk/ssi/2016/390/contents/made
http://www.legislation.gov.uk/ssi/2016/391/contents/made
http://www.legislation.gov.uk/ssi/2016/391/contents/made
http://www.legislation.gov.uk/ssi/2016/392/contents/made
http://www.legislation.gov.uk/ssi/2016/392/contents/made
http://www.legislation.gov.uk/ssi/2016/401/contents/made
http://www.legislation.gov.uk/ssi/2016/401/contents/made
http://www.legislation.gov.uk/ssi/2016/406/contents/made
http://www.legislation.gov.uk/ssi/2016/406/contents/made
http://www.legislation.gov.uk/ssi/2016/382/contents/made
http://www.legislation.gov.uk/ssi/2016/382/contents/made
http://www.legislation.gov.uk/ssi/2016/382/contents/made
http://www.legislation.gov.uk/ssi/2016/384/contents/made
http://www.legislation.gov.uk/ssi/2016/384/contents/made
http://www.legislation.gov.uk/ssi/2016/385/contents/made
http://www.legislation.gov.uk/ssi/2016/385/contents/made
http://www.legislation.gov.uk/ssi/2016/385/contents/made
http://www.legislation.gov.uk/ssi/2016/386/contents/made
http://www.legislation.gov.uk/ssi/2016/386/contents/made
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Community Empowerment (Scotland) Act 2015 (Commencement No. 5) 
Order 2016 (SSI 2016/394 (C.39));  
Apologies (Scotland) Act 2016 (Commencement and Transitory Provision) 
Amendment Regulations 2016 (SSI 2016/395 (C.40)); 
Community Empowerment (Scotland) Act 2015 (Commencement No. 6) 
Order 2016 (SSI 2016/410 (C.41)). 
 

3. Limitation (Childhood Abuse) (Scotland) Bill: The Committee will consider 
its approach to the delegated powers provisions in this Bill at Stage 1. 

 
4. Criminal Finances Bill (UK Parliament legislation): The Committee will 

consider the powers to make subordinate legislation conferred on Scottish 
Ministers in the Criminal Finances Bill (UK Parliament legislation). 

 
 

Euan Donald 
Clerk to the Delegated Powers and Law Reform Committee 

Room T1.01 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5212 

Email: euan.donald@parliament.scot 

http://www.legislation.gov.uk/ssi/2016/394/contents/made
http://www.legislation.gov.uk/ssi/2016/394/contents/made
http://www.legislation.gov.uk/ssi/2016/395/contents/made
http://www.legislation.gov.uk/ssi/2016/395/contents/made
http://www.legislation.gov.uk/ssi/2016/410/contents/made
http://www.legislation.gov.uk/ssi/2016/410/contents/made
http://services.parliament.uk/bills/2016-17/criminalfinances.html
mailto:euan.donald@parliament.scot
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The papers for this meeting are as follows— 
 
Agenda Items 1 and 2  

Briefing on Instruments (private) DPLR/S5/16/14/1(P) 

Agenda Items 1 and 2  

Instrument Responses DPLR/S5/16/14/2 

Agenda Item 3  

Limitation (Childhood Abuse) (Scotland) Bill - as introduced  
 

  

Limitation (Childhood Abuse) (Scotland) Bill - Delegated 
Powers Memorandum  
 

  

Briefing Paper (private) DPLR/S5/16/14/3(P) 

Agenda Item 4  

Legislative Consent Memorandum on the Criminal 
Finances Bill  
 

  

Criminal Finances Bill (UK Parliament legislation)  
 

  

Briefing Paper (private) DPLR/S5/16/14/4(P) 

 

http://www.parliament.scot/Limitation%20Scotland%20Bill/SPBill01S052016.pdf
http://www.parliament.scot/SP_Bill_1_-_DPM.pdf
http://www.parliament.scot/SP_Bill_1_-_DPM.pdf
http://www.parliament.scot/SPLCM-S05-6.pdf
http://www.parliament.scot/SPLCM-S05-6.pdf
http://services.parliament.uk/bills/2016-17/criminalfinances.html
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DELEGATED POWERS AND LAW REFORM COMMITTEE 

 
14th Meeting, 2016 (Session 5) 

 
Tuesday 13 December 2016 

 
Instrument Responses 

 
INSTRUMENTS SUBJECT TO NEGATIVE PROCEDURE 
 
Caseins and Caseinates (Scotland) Regulations 2016 (SSI 2016/383) 
 
On 25 November 2016, the Scottish Government was asked: 
 
1. The first paragraph of the preamble cites, as one of the enabling powers, 
paragraph 1A of schedule 2 of the European Communities Act 1972. However the 
preamble does not add an explanation of any ambulatory reference to an EU 
instrument contained in the Regulations, nor does it appear that such a reference is 
made in the instrument.  
 
Is there an omission to make such a reference in the Regulations and an omission in 
the preamble, or is the citation of paragraph 1A of schedule 2 not appropriate?  
 
2. Regulation 4 contains restrictions on the marketing and use of caseins and 
caseinates, breach of which is an offence in accordance with regulation 7.  
 
(a) Is there an error as regulation 4(a) provides for alternative restrictions (“edible 
acid caseins, edible rennet caseins or edible caseinates”) but regulation 4(b) and (c) 
provides for a conjunctive restriction (“edible acid caseins, edible rennet caseins and 
edible caseinates”)?  
Otherwise please explain why the provisions are considered to be appropriate.  
 
(b) Supplemental to that, why does regulation 4 properly implement Articles 2 and 3 
of Directive (EU) 2015/2203, given that those Articles require Member States to take 
the necessary steps to ensure that the caseins and caseinates defined in Article 2 
are marketed or used in accordance with the rules in the Directive, and the relevant 
standards set out in the Annexes to the Directive?  Is it agreed that the proper 
implementation of Articles 2 and 3 requires a consistent drafting approach in 
regulation 4(a) to (c)?  
 
3. Is it agreed that there is an error in regulation 4(c), given that schedules 1 to 3 
which contain the applicable standards do not contain any points (b) and (c)?  What 
provision is intended to be referred to?  
 
4. Is it agreed that there are similar errors in regulation 5(1)(a) and (b)(ii), which refer 
to the cations listed in point (d) of schedule 3? What provision is intended to be 
referred to?  
 
5.  Regulation 7 provides that a person is guilty of an offence if they fail to comply 
with any of the foregoing provisions of the Regulations. 
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(a) Please clarify whether it is intended to exclude from liability for the offence any 
food authority who fails to enforce the Regulations under regulation 6 (given that a 
food authority is a legal person)? 
 
(b) Accordingly is there any error caused by extending the offence provision in 
regulation 7 to regulation 6?  (It is noted that a contrary approach is taken in 
regulation 7 of SI 1986/836 which is revoked by this instrument).  
 
6. (a) Are there errors in schedule 4 (modification of provisions of the Food Safety 
Act 1990), relative to the modifications of sections 29 and 35(1), as it appears that 
the 2 references to “regulation 9 and the schedule” of these Regulations (to be read 
within the 1990 Act for the purposes of these Regulations) should be references to 
regulation 8 and schedule 4?  
 
(b) Similarly is there an error in schedule 4, relative to the modification of section 32, 
as it appears that the reference to “regulation 9” of these Regulations should be a 
reference to regulation 8? 
 
(c) Is there an error in schedule 4, relative to the modification of section 29, which 
appears to contain an incorrect citation of these Regulations, as “the Caseins and 
Caseinates Groups (Scotland) Regulations 2016”?   
 
7. Is corrective action proposed in relation to any of the queries above?   
 
The Scottish Government responded as follows: 
 
The Scottish Government regrets that there are various errors as identified above.  
These are the result of an error in version control which was not picked up before 
signing of the instrument.  Steps have been taken to avoid that such an error 
occurring again. The Government intends to revoke SSI 2016/383 and make 
corrected Regulations coming into force on 22 December 2016. 
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Tweed Regulation (Salmon Conservation) (No. 2) Order 2016 (SSI 2016/391) 
 
On 29 November 2016, the Scottish Government was asked: 
 
1. Article 3(2) of the Order provides that no person may retain any salmon caught in 
any inland waters in the Tweed district, except for any salmon caught in the area 
described in article 2(1)(a) being “the Tweed and all inland waters which drain, or 
drain to some extent, to the outflow point at grid reference NU 0100 5228 east of 
Berwick”.     
 
Article 3(1) reflects the provision in article 3(1) of SSI 2016/118 that no person may 
retain any salmon caught in any coastal waters in the Tweed district.     
 
To assist the Committee to understand the scope of this prohibition, could the extent 
of the inland waters and coastal waters which are the subject of the prohibition be 
explained, preferably with reference to a map?  
 
2.  Article 3(2) extends the scope of the prohibition of retaining salmon caught to the 
inland waters as mentioned above, but with the exemptions in article 3(3) for 
retaining salmon for scientific and other purposes, or in course of operation of a fish 
farm.  
 
It appears that the extended prohibition contained in article 3(2) might have 
detrimental effects upon some rights to fish for and retain salmon in the Tweed 
district. Pages 4 and 6 of the Business and Regulatory Impact Assessment (BRIA) 
also refer to possible detrimental effects on angling clubs/businesses.  
 
Please therefore explain why it is considered that articles 3(1) and (2) are compatible 
with Article 1 of Protocol 1 of the Convention (right to peaceful enjoyment of 
possessions).   If it is considered that the provisions are either a deprivation of 
possessions or a control of use which engages the Article, please also explain why it 
is considered that the interference is justified as being in accordance with law, 
pursues a legitimate aim, and is proportionate. 
 
The Scottish Government responded as follows: 
 
Response to Question 1 
 
1. The below maps set out the extent of the inland waters and coastal waters 
which are the subject of the prohibition.   
 
2. Maps 1 and 3 set out the Tweed and all waters which drain, or drain to some 
extent to the outflow point at grid reference NU 0100 5228 east of Berwick.  These 
waters comprise the rivers highlighted in pink in the green area in Map 1 together 
with the water highlighted in blue in in the brown area in Map 3.  The outflow point at 
grid reference NU 0100 5228 is marked by a yellow triangle in all Maps and identified 
by an arrow in Map 3.     
 
3. Map 2 identifies the coastal waters in which there is a prohibition in retaining 
salmon by virtue of article 3(1) of the Order.  
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4. Map 2 identifies the remaining inland waters in which there is a prohibition in 
retaining salmon by virtue of article 3(2) of the Order. These are the waters in the 
area coloured brown apart from the 4 burns highlighted in blue in the brown area in 
Map 3.  Also included in the prohibition under article 3(2) are inland waters within the 
estuary limits demarcated by the dotted line - - - -.   
 
5. Map 3 identifies the outflow point at grid reference NT 9730 5176 mentioned 
in article 2(1)(a) of the Tweed Regulation (Salmon Conservation) Order 2016 with a 
purple triangle.  
 
6. Map 3 identifies the outflow point at grid reference NU 0100 5228 mentioned 
in article 2(1)(a) of the Order with a yellow triangle.  
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The Tweed Regulation (Salmon Conservation) (No. 2) Order 2016 – Illustrative maps  
 
Map 1  
 

 
 
Map 2 

 
 
 
 
 
 
 
 
 
 
 
 

Article 2(1)(a)  

 

The Tweed and all 

waters which drain, or 

drain to some extent, to 

the outflow point  at 

grid reference NU 0100 

5228 are highlighted in 

pink in the green area as 

well as the burns 

highlighted in blue in 

map 3.   

 

 
Article 3(2) 

 

All remaining inland 

waters within the 

Tweed district are those 

waters within the area 

coloured brown a part 

from the 4 burns 

highlighted in blue in 

the brown area in Map 

3.  Also included in the 

prohibition under article 

3(2) are inland waters 

within the estuary limits 

which are marked by 

the dotted line - - - - .  

 
Article 3(1) 

the seaward extent where 

the prohibition applies in 

coastal waters 
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Map 3 
 

 
 
  

Outflow points 

The outflow point in the Tweed 

Regulation (Salmon Conservation) 

Order 2016 is identified by a purple 

triangle. 

 

 The outflow point at grid reference 

NU 0100 5228 in the Order is 

identified by a yellow triangle. 

 

Article 2(1)(a) 

These 4 burns highlighted in blue 

form part of the waters described in 

article 2(1)(a) as noted above 
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Response to Question 2 
 
1. A1P1 protects property and property rights, peaceful enjoyment of possessions 
and limits the state controlled use of private property.  It is not an absolute right and 
interference may be justified where it is in the public interest, in accordance with the 
law and proportionate. 

2. A1P1 provides:- 

“Every natural or legal person is entitled to the peaceful enjoyment of his 
possessions. No one shall be deprived of his possessions except in the public 
interest and subject to the conditions provided for by law and by the general 
provision of international law. 

The preceding provisions shall not, however, in any way impair the right of a 
State to enforce such laws as it deems necessary to control the use of property in 
accordance with the general interest or to secure the payment of taxes or other 
contributions or penalties.” 

3. The Order prohibits the retention of salmon caught in any coastal waters in 
the Tweed district as well as salmon caught in all inland waters in the Tweed district 
except for salmon caught in the area described in article 2(1)(a) being “the Tweed 
and all inland waters which drain, or drain to some extent, to the outflow point at grid 
reference NU 0100 5228 east of Berwick”.  The Order does not prevent fishing but 
prohibits the retention of salmon in these areas. Accordingly it is possible to fish on a 
catch and release basis in all areas. 
  
4. The right to fish for salmon is a private heritable right.  It is therefore a 
“property right” within the meaning of A1P1.  Salmon fishing rights may also be 
leased on a commercial basis and any person who leases such rights may also be 
regarded as having an A1P1 right.   
 
5. It is our view that the prohibition in the Order amounts to a control of use of 
that property rather than deprivation.  In Posti and Rahko v Finland (App. No. 
27824/95) the ECtHR found that the rights enjoyed by the applicants, who were 
lessees of fishing rights in the coastal region of the Gulf of Bothnia, constituted a 
“possession” for the purposes of A1P1. As regards the interference, the Court found 
that the limitation of that right through decrees which prohibited salmon fishing with 
certain gear during certain periods in the Baltic Sea and Gulf of Bothnia in coastal 
waters and estuaries, amounted to a control of the use of those possessions within 
the meaning of the second paragraph of A1P1.   
 
6. A similar approach was adopted in Alutulkkila and Others v Finland (App. No. 
33538/96) where the court found that regulations which prohibited all fishing of 
salmon and sea trout in the open sea during 1996 and 1997 and a complete 
prohibition on fishing other species from 1 May 1997 to 5 July 1997, amounted to a 
control of use of property.    
 
7. However even where A1P1 is engaged, interferences are permitted where they 
are in the public interest and strike a fair balance between the demands of the 
general interest of the community and the individual’s fundamental rights.   
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8. The prohibition on the taking of salmon in the areas set out at Article 3(1) and 
3(2) of the Order is based on the need to protect salmon stocks across Scotland.  
Salmon are a migratory species, and Scotland occupies a place of some importance 
in their life cycle in the North Atlantic.  Scotland’s rivers provide on the of the more 
significant spawning grounds in North West Europe, and Scotland’s coastline 
constitutes parts of the main migration routes for salmon travelling to spawning 
grounds in England, Wales and Ireland.    
 
9. A Report by Marine Scotland, Status of Scottish Salmon and Sea Trout 
Stocks 2014 (Report 01/2015) indicates that overall spring stocks of salmon have 
been in decline for some time, there has been a recent and marked decline in 
summer stocks of salmon (and it is not possible to identify whether this is part of a 
longer term trend or a short term fluctuation), and for autumn stocks there has been 
a recent decline in catches that represents the largest downward trend in time series.  
Accordingly, Marine Scotland are of the view that management of fishing for salmon 
is necessary for conservation and to ensure sustainable harvesting.   
 
10. Scottish Ministers are of the view that the measures in question are necessary 
and in accordance with provisions of the Habitats Directive and obligations under the 
North Atlantic Salmon Conservation Organisation (“NASCO”). Salmon is a protected 
species under the Habitats Directive and, as the Committee may be aware, the 
previous measures which were brought into force in April 2016 were largely in 
response to concerns raised by the Commission about the assessment and 
protection of salmon stocks. Indeed following the making of the Salmon 
Conservation (Scotland) Regulations 2016 and the associated Tweed Order, the 
Commission closed the live infraction proceedings against the UK.  Further, the 
NASCO Fishery, to which the European Union is a party, provides guidance that 
makes it clear that fisheries are best managed on a single river stock basis and that 
action should be taken to reduce the risks posed by any Mixed Stock Fisheries 
(those fisheries exploiting salmon from more than one river). NASCO has 
recommended ‘that conservation limits and management targets be set for each river 
and combined as appropriate for the management of different stock groupings 
defined by managers’ and ‘that stocks be maintained above conservation limits by 
means of management targets’.   

11. Accordingly, the prohibition is based on the public interest of conserving 
salmon stocks.  Furthermore, the measures which are implemented by the Order are 
proportionate and strike a fair balance between the demands of the general interest 
of the community and the individual’s fundamental rights.   
 
12. Firstly, there is a connection between prohibiting the killing of salmon at the 
point in their migration when it is particularly complex and difficult to know the impact 
of that on salmon conservation across Scotland (and perhaps beyond).  While 
alternative approaches have been suggested (e.g. a  licensing system with a staged 
reduction in catch quotas such as suggested by the Report of the Wild Fisheries 
Review, or with a prohibition in particular areas only, or for a shorter period), it is our 
view that a system of reducing catch quotas would not address the concern that 
there is no known safe level of harvesting for mixed stock fisheries operating in 
coastal waters.  Indeed, it is believed that the alternative was suggested as a 
concession intended to allow businesses to adapt, and not for conservation reasons.   
 
13. The prohibition is proportionate. When the prohibition in coastal waters was 
introduced earlier this year Scottish Ministers made it clear that this was for a 3 year 
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period following which the prohibition will be reviewed taking into account all the 
science available in respect of salmon stocks. This 3 year period is the minimum 
time necessary for any assessment of the prohibition and to monitor and evaluate 
trends in salmon stocks. As regards inland waters, Ministers have undertaken to 
assess the conservation status of these on a yearly basis undertaking where 
possible to do so on a river by river basis. Moreover, as previously mentioned,  the  
prohibition prevents the retention of salmon but does not extinguish the right to fish 
for salmon on a catch and release basis.  Furthermore, no catch returns for rod 
catches have been submitted in the last 5 years for the areas caught by the 
prohibition in article 3(2) of the Order.  Therefore, it is our understanding that rod 
fishing is currently not taking place in these waters. In respect of the prohibition in 
article 3(1) of the Order (coastal waters), compensation has been made available to 
commercial operators whose livelihood has been affected.   
 
14. In Alutulkkila and Others v Finland (Ap No 33538/96) the ECtHR found that 
while the measures amounted to a control of use, there was no violation of A1P1: 
 
“Noting the margin of appreciation accorded to Contracting States in such matters, it 
has no reason to doubt that the state of fish stocks required conservation measures 
and that the timing and the application of the measures were geared to local 
conditions.  Moreover, the interference did not completely extinguish the applicants’ 
right to fish in the relevant waters. Professional fishermen, whose livelihood was 
affected by the ban, were provided with the possibility of applying for compensation 
for economic losses … While the applicants complain that this would not provide a 
full measure of compensation for their purported losses, they do not deny that such 
compensation is available. Insofar as compensation was not available as such for 
loss of leisure or sporting possibilities, the Court has previously stated that the 
national authorities must enjoy a wide margin of appreciation in determining not only 
the necessity of the measure of control concerned but also the types of loss resulting 
from the measure for which compensation will be made: the legislature’s judgment in 
this connection will in principle be respected unless it is manifestly arbitrary or 
unreasonable …The Court finds in the present case that it is not unreasonable for 
the authorities to distinguish between losses linked to livelihood and the effects on 
the enjoyment of property which are not so connected.” 
 
15. Accordingly, the Court found that the interference with the applicants’ property 
rights was justified, being lawful and pursuing, by means proportionate to that aim, 
the legitimate and important general interest in protecting the fish stocks.  It is our 
view that this same rationale applies in relation to the prohibition on salmon fishing in 
the Order and, therefore, the interference is justified as being in accordance with law, 
pursues a legitimate aim, and is proportionate. 
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National Health Service (Dietitian Supplementary Prescribers and Therapeutic 
Radiographer Independent Prescribers) (Miscellaneous Amendments) 
(Scotland) Regulations 2016 (SSI 2016/393) 
 
On 1 December 2016, the Scottish Government was asked: 
 
1. Regulation 3(a) of the Regulations inserts a definition of “independent 
prescriber” into regulation 2(1) of the National Health Service (General Medical 
Services Contracts) (Scotland) Regulations 2004 (the “GMS Regulations”). The end 
of paragraph (d) contains the word “or”, on the basis that an independent prescriber 
can be any one of the types listed in the definition. Likewise, the word “or” is used in 
the definition of “prescriber” in regulation 2(1) of the National Health Service 
(Pharmaceutical Services) (Scotland) Regulations 2009 (as amended by regulation 
9(c) of the Regulations). 
 
By way of contrast, in regulation 3(b) of the Regulations, the word “and” is omitted 
from paragraph (e) of the definition of “prescriber” in regulation 2(1) the GMS 
Regulations and inserted at the end of paragraph (f) within that definition. 
 
Is it intended that a “prescriber” must be all the types listed in sub-paragraphs (a) to 
(g) (as amended)? Alternatively, should regulation 3(b) of the Regulations omit the 
word “and” and insert the word “or”? 
 
2. Does the same point apply in relation to regulation 6(b) of the Regulations as 
that amends the definition of “prescriber” in regulation 2 of the National Health 
Service (Primary Medical Services Section 17C Agreements) (Scotland) Regulations 
2004? 
 
The Scottish Government responded as follows: 
 
1. The Scottish Government followed the approach taken to retain consistency with 
the instrument being amended: the National Health Service (General Medical 
Services Contracts) (Scotland) Regulations 2004 (“GMS Regulations”). The 
definition of “prescriber” in regulation 2(1) of the GMS Regulations, in its existing 
form, uses the word “and” rather than “or” following the penultimate paragraph.  In 
contrast, the National Health Service (Pharmaceutical Services) (Scotland) 
Regulations 2009 (“2009 Regulations”), in its existing form, used the word “or” 
following the penultimate paragraph of the same definition. 
 
The Scottish Government is not aware of any confusion arising to date, based on the 
existing definition of “prescriber” in the GMS Regulations. 
 
In the Scottish Government’s view, it will be clear to those using the GMS 
Regulations (persons working in primary healthcare) that “prescriber” is not intended 
to be read cumulatively as it is virtually impossible that a single person would fall 
within each and every one of the listed categories of professionals. 
 
Therefore, the Scottish Government cannot foresee confusion as to interpretation. 
 
2. The Scottish Government followed the approach taken to retain consistency with 
the instrument being amended: the National Health Service (Primary Medical 
Services Section 17C Agreements) (Scotland) Regulations 2004 (“S17C 
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Regulations”). The definition of “prescriber” in regulation 2(1) of the S17C 
Regulations, in its existing form, uses the word “and” rather than “or” following the 
penultimate paragraph. In contrast, the 2009 Regulations, in its existing form, uses 
the word “or” following the penultimate paragraph of the same definition. 
 
The Scottish Government is not aware of any confusion arising to date, based on the 
existing definition of “prescriber” in the S17C Regulations. 
 
In the Scottish Government’s view, it will be clear to those using the S17C 
Regulations (persons working in primary healthcare) that “prescriber” is not intended 
to be read cumulatively as it is virtually impossible that a single person would fall 
within each and every one of the listed categories of professionals. 
 
Therefore, the Scottish Government cannot foresee confusion as to interpretation. 
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INSTRUMENTS NOT SUBJECT TO ANY PARLIAMENTARY PROCEDURE 
 
Human Trafficking and Exploitation (Scotland) Act 2015 (Commencement No. 2 
and Transitional Provisions) Regulations 2016 (SSI 2016/385 (C.37)) 
 
On 1 December 2016, the Scottish Government was asked: 
 
1. Regulation 3 provides that the accused may be found guilty of a “repealed 
offence” (as defined in paragraph (2) of that regulation) where: (a) the accused is 
charged in respect of the same conduct with an offence under section 1 or section 4 
of the 2015 Act and a repealed offence; (b) it is not established beyond reasonable 
doubt that the time when the conduct occurred was (i) on or after 31 May 2016 (i.e. 
when the section 1 and section 4 offences under the 2015 Act came into force) and 
(ii) before 17 December 2016 (after which the repealed offences will have been 
repealed); and (c) the court or, in the case of a trial on indictment, the jury is satisfied 
in every other respect that the accused committed the repealed offence. 
 
a. Regulation 3(1)(b) is expressed in the negative (“not”), which leaves open the 
possibility that the conduct may have occurred on or after 17 December 2016. For 
example, there may be evidence which suggests, but which does not establish 
beyond reasonable doubt, that the conduct may have occurred on or after 17 
December 2016 (i.e. when the offences in subsection (2) are repealed). 
 
In what circumstances could a court convict an accused for a crime where it is not 
clear when that crime was committed?  If a court could find an accused guilty of one 
of the offences referred to in regulation 3(2) when at the time the conduct was 
committed that offence was repealed then how is that position justified in terms of  
Articles 6 and 7, ECHR? 
 
b. Regulation 3(3) provides that where regulation 3 applies, an accused person 
may be found guilty of the repealed offence.  Is the purpose of regulation 3(3) that 
the accused should only be capable of being found guilty of either the repealed 
offence or a new offence under section 1 or section 4 of the 2015 Act, but not both? 
If that is the purpose please explain how regulation 3 achieves that outcome. 
 
2. It has previously been agreed with the Scottish Government that: 
 
• in order to assist the Committee in its scrutiny a Policy Note would be 
provided with commencement regulations which contain complex transitional or 
other ancillary provisions explaining how these operate;  
• the Government would aim to allow 40 days between the instrument being 
laid and it coming into force so that there would be time to address any issues raised 
in the course of scrutiny before the instrument takes effect.  
 
a. We note that no Policy Note was provided with the Regulations.  Is it 
proposed to provide a Policy Note?  If not, please explain why no such Note has 
been provided? 
 
b. Please explain why the Regulations provide for a period of less than 40 days 
between the Regulations being laid and the coming into force date. 
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The Scottish Government responded as follows: 
 
Question 1(a) 

Regulation 3 makes a transitional provision in relation to the repeal and replacement 
of one offence by a second offence which criminalises largely the same conduct as 
the first.  Similar (though not identical) provision can be found in the Sexual Offences 
(Scotland) Act 2009, section 53 and (taking a different approach) the Modern Slavery 
Act 2015 (Commencement No. 1, Saving and Transitional Provisions) Regulations 
2015, regulations 5 and 6. 

In this case, the new offences under sections 1 and 4 of the 2015 Act expand to 
some extent on the offences they replace, criminalising a wider range of conduct 
than previously, but in every respect continue to criminalise conduct which would 
have constituted an offence under the repealed offences.  In other words, there is 
nothing in this context which would have been an offence before 17 December 2016 
which will no longer be an offence on and after that date under sections 1 and 4 of 
the 2015 Act.  This provision does not, therefore, allow for a conviction on and after 
the date of repeal in respect of conduct which no longer constitutes an offence on 
and after that date.  Rather, it allows for a conviction in respect of conduct which 
clearly constituted an offence at the time it occurred (i.e. during a period running 
from before 31 May 2016 until after 17 December 2016) in circumstances where a 
lack of certainty about the dates on which all of the relevant conduct took place may 
prevent a conviction being secured under any of the specified statutory provisions.   

While it may be the case, as you say, that there is an indication that all of the 
conduct occurred on or after 17 December 2016, the failure to establish that beyond 
a reasonable doubt leaves open the possibility that some of the relevant conduct 
occurred before that date.  A conviction in such circumstances would be impossible 
and so provision is required to prevent acquittals by default being a potential 
consequence of the change in the law.  A conviction is permitted by virtue of 
regulation 3 only where the court or jury is satisfied in every respect, apart from the 
date, that the accused has committed the repealed offence.   

You ask how this approach is justifiable in terms of Articles 6 and 7 of the 
Convention.  Article 6 guarantees procedural fairness in the determination of criminal 
charges.  It does not provide any guarantees as to the content of the substantive 
criminal law.  No specific objection is raised as to the compatibility of regulation 3 
with basic procedural safeguards and the Scottish Government does not consider 
there to be any, this being a measure dealing with a change in the criminal law and 
making provision about the application and effect of that law in a particular set of 
cases. 

Article 7 provides that “[n]o one shall be held guilty of any criminal offence on 
account of any act or omission which did not constitute a criminal offence under 
national or international law at the time when it was committed”.  It also prohibits the 
imposition of penalties heavier than those available when the relevant criminal 
conduct occurred.  Article 7 is largely concerned with the non-retrospective 
application of criminal law, prohibiting its application to conduct which was not an 
offence at the time it occurred.  This requires, among other things, that the criminal 
law is sufficiently precise and foreseeable to allow the individual to know whether his 
conduct amounts to an offence (Kokkinakis v Greece, application no.14307/88, para 
52). 
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As noted above, the conduct which may give rise to conviction of a “repealed 
offence” under the operation of regulation 3 will have constituted an offence at the 
time the conduct occurred and will continue to constitute an offence after the date of 
repeal.  There is therefore no question here of a person being “held guilty of any 
criminal offence on account of any act or omission which did not constitute a criminal 
offence under national…law at the time when it was committed”.  The Scottish 
Government’s view, therefore, is that there is no breach of Article 7 in this context.  
To the extent that your question may relate to the legal basis for convicting of a 
repealed offence on and after 17 December 2016, that basis is provided by 
regulation 3 itself.  You will note that the only option open to the court (as discussed 
below) is either to acquit or to convict of the repealed offence.  The repealed 
offences carry lower maximum penalties than the equivalent offences under the 
2015 Act and so there is no question of a higher penalty being imposed than was 
available when the relevant conduct occurred.  Indeed, in a case where there was an 
indication, but not proof beyond a reasonable doubt, that the relevant conduct 
occurred on or after 17 December 2016, it would arguably amount to a breach of 
Article 7 to allow for conviction of the new offences since there would be insufficient 
evidence that the offence occurred at a time when the higher maximum penalty was 
available.  

Question 1(b) 

Regulation 3 applies where (and only where) the two conditions in paragraph (3) of 
that regulation are met.  The first of those conditions is that it cannot be established 
beyond a reasonable doubt that all of the conduct giving rise to the charge occurred 
on or after 31 May 2016.  That is the date on which the new offences in sections 1 
and 4 of the 2015 Act came into force.  Accordingly, if that first condition is satisfied 
(as it must be), the court cannot convict the accused of either of the new offences, it 
not being established to the necessary standard that the relevant conduct occurred 
at a time when those offences were in force.  In circumstances where regulation 3 
applies it is therefore not possible to convict of both the old and new offences.  
Indeed regulation 3 is necessary because, without that provision, it would not be 
possible to convict of any offence (new or repealed) in the circumstances which it 
covers. 

Question 2(a) and (b) 

The Scottish Government does not consider the provision made by regulation 3 to be 
sufficiently complex to require a period of 40 days to be provided between the laying 
and coming into force of this instrument.  The effect of the provision is, it is 
submitted, sufficiently plain from its terms and is adequately explained in the 
explanatory note to the instrument.  It is not a novel provision, previous similar 
provision having been made in other contexts, as noted above.  The explanation 
given in the explanatory note is, in the Scottish Government’s view, clear and 
comprehensive enough to justify the decision not to provide a policy note in this 
case. 

That said, the Scottish Government acknowledges that a concern has been raised in 
this regard.  While it remains of the view that the provision is relatively 
straightforward and that the explanatory note sufficiently sets out its purpose and 
effect, the Scottish Government will provide a policy note to assist the Committee in 
its scrutiny.  
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