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DELEGATED POWERS AND LAW REFORM COMMITTEE 
 

AGENDA 
 

11th Meeting, 2016 (Session 5) 
 

Tuesday 15 November 2016 
 
The Committee will meet at 10.15 am in the Adam Smith Room (CR5). 
 
1. Instruments subject to affirmative procedure: The Committee will consider 

the following— 
 

Arbitration (Scotland) Act 2010 (Transitional Provisions) Order 2016 
[draft]. 
 

2. Instruments subject to negative procedure: The Committee will consider the 
following— 

 
First-tier Tribunal for Scotland Housing and Property Chamber 
(Procedure) Regulations 2016 (SSI 2016/339); 
Court Fees (Miscellaneous Amendments) (Scotland) Order 2016 
(SSI 2016/332). 
 

3. Policing and Crime Bill (UK Parliament legislation): The Committee will 
consider the powers to make subordinate legislation conferred on the Scottish 
Ministers in the Policing and Crime Bill (UK Parliament legislation). 
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The papers for this meeting are as follows— 
 
Agenda Items 1 and 2  

Briefing on Instruments (private) DPLR/S5/16/11/1(P) 

Agenda Item 2  

Instrument Responses 
 

DPLR/S5/16/11/2 

Agenda Item 3  

Legislative Consent Memorandum on the Policing and 
Crime Bill  
 

  

Supplementary Legislative Consent Memorandum on the 
Policing and Crime Bill 
 

  

Policing and Crime Bill (UK Parliament legislation)  
 

  

Briefing Paper (private) DPLR/S5/16/11/3(P) 

 

http://www.parliament.scot/LegislativeConsentMemoranda/SPLCM-S05-3-2016.pdf
http://www.parliament.scot/LegislativeConsentMemoranda/SPLCM-S05-3-2016.pdf
http://www.parliament.scot/SPLCM-S05-3a.pdf
http://www.parliament.scot/SPLCM-S05-3a.pdf
http://services.parliament.uk/bills/2016-17/policingandcrime.html
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DELEGATED POWERS AND LAW REFORM COMMITTEE 

 
11th Meeting, 2016 (Session 5) 

 
Tuesday 15 November 2016 

 
Instrument Responses 

 
INSTRUMENTS SUBJECT TO NEGATIVE PROCEDURE 
 
Court Fees (Miscellaneous Amendments) (Scotland) Order 2016 (SSI 2016/332) 
 
On 4 November 2016, the Scottish Government was asked: 
 
1. The Explanatory Note and the Policy Note explain that fee entries for copying 
have been aligned with the approach in the Sheriff Court Fees Order 2015. The word 
“extracting” is included in item J.3 of Schedule 1 of the Order (Court of Session 
Fees) and item 36 of Schedule 4 of the Order (Sheriff Court Fees). However, 
“extracting” does not appear in item 3 of Schedule 2 of the Order (High Court of 
Justiciary fees), item 6 of Schedule 3 of the Order (Sheriff Appeal Court Fees) or 
item 2 of Schedule 5 (Justice of the Peace Fees). Is this an omission and, if so, is 
corrective action proposed?  

 
2. In Podbielski v Poland [2005] ECHR 543 (Application No. 39199/98) the 
European Court of Human Rights held that a proper balance has to be struck 
between, on the one hand, the interest of the State in collecting court fees for dealing 
with claims and, on the other hand, the interest of court users in vindicating their 
claims through the courts. In that case a company verging on insolvency was unable 
to afford the court fees for proceeding with a claim. The court held that the imposition 
of the court fees on the company constituted a disproportionate restriction on the 
right of access to a court under Article 6 of the Convention.  

 
Please clarify why the fees increases in this Order (when read in conjunction with the 
exemptions contained in the fees Orders it amends) complies with that principle of 
proper balance in relation to Article 6 of the Convention, and therefore why the Order 
does not impose any disproportionate restrictions on companies which are insolvent 
or on the verge of insolvency. 
 
The Scottish Government responded as follows: 
 
Question 1: 
 
1. The question is whether it is deliberate that equivalent fees narratives in the 

Court of Session and sheriff court tables include the word “extracting” whereas 
the relevant narratives in the High Court of Justiciary, Sheriff Appeal Court and 
Justice of the Peace Court tables do not include that word. 

 
2. Execution of a judgment requires an extract of that judgment.  Judgments need to 

be “extracted” only where the extract will form the basis of execution; otherwise a 
mere copy will do.   
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3. In 2015, following public consultation, the Scottish Government deliberately 
withdrew a £39 fee in the High Court which was narrated as being for providing 
an “extract conviction” as it was felt that the public would perceive this service as 
being no different from that of providing any other certified copy of a 
document.  Thus in the High Court requests for extract convictions are now 
charged at the rates for providing a certified copy of a document, which will 
always be substantially lower. There is no provision for charging for extract 
convictions or certified copies in the current fees order for the JP Courts, and it 
was felt inappropriate to seek to introduce such provision now.  The Scottish 
Government understands that applications for extract convictions in the JP 
Courts are rare and no charge should be made for them.  For the Sheriff Appeal 
Court, the recent Consultation on Scottish Court Fees 2016 made no mention of 
charges for extracting or providing certified copies of any document in the Sheriff 
Appeal Court, and it was felt inappropriate to seek to add those charges, though 
the position is likely to be reviewed, and if need be consulted upon, for 2018. 

 
4. It follows that there have been no omissions in fees narratives and no corrective 

action is proposed. 

Question 2: 

 
5. The Scottish Government accepts that Podbielski is a leading authority that 

disproportionate court fees violate article 6 of the European Convention of 
Human Rights.  In Weissman v Romania (2006; 63945/00), for example, the fee 
in issue was over €300,000. In Jedamski v Poland (2007) 45 E.H.R.R. 47, the 
relevant fee was more than 50 times the average monthly salary in Poland at the 
time.  By comparison, the fees proposed in the Court Fees (Miscellaneous 
Amendments) (Scotland) Order 2016 – whether frozen or increased – are not of 
that scale. The highest fee in the Amendment Order relevant to a non-
commissary case is £600.   

 
6. The Scottish Government has given careful consideration to the impacts of 

different fees proposals on different users of courts, in terms of the evidence 
gathered and subjected to analysis in the recent consultation exercise.  The 
consultation produced 36 responses including from a number of key 
stakeholders.  These include from the Law Society, the Faculty of Advocates, the 
Glasgow Bar Association, the STUC and a number of trade unions and the 
Association of Personal Injury Lawyers. The Scottish Government’s evaluation of 
this evidence is set out in the Business and Regulatory Impact Assessment and 
Equality Impact Assessment documents.  Whilst these documents have not yet 
been published, final versions are provided to the Delegated Powers and Law 
Reform Committee now to aid its scrutiny.  (In line with usual practice there will 
also be published the non-confidential consultation responses together with an 
evaluation of the consultation exercise.)  It will be noted from the Impact 
Assessment documents that the Scottish Government’s conclusion was that 
targeted rather than “across the board” rises in fees would have a less stark 
impact on access to courts. This view was shared by a number of respondents. 
The Committee will note that many fees are not to increase from the levels 
scrutinised by the Parliament in 2015; indeed these fees will not increase to the 
levels originally proposed to take effect on 1 April 2017. 
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7. On the question of fees exemptions, these are principally available to natural 
persons.  A number of common exemptions apply across the existing fees 
orders, which will be unaffected by the Amendment Order, thus the existing 
exemptions will continue to protect individuals on lower incomes.  In terms of 
non-natural persons such as the example given of a company which is insolvent 
or on the verge of insolvency, the Scottish Government makes the following 
comments. 
 

8. Firstly, it is not inevitable that such a company would bear the effective economic 
incidence of up-front fees.  In some circumstances, insurers, law firms or other 
funders will be in a position to bear up-front costs.  The Scottish Government has 
expressed a clear commitment to create a more accessible, affordable and 
equitable civil justice system for Scotland. The First Minister announced on 6th 
September 2016 that the Programme for Government 2016-17 will include a Bill 
to implement a number of key recommendations of Sheriff Principal James 
Taylor’s Review of Expenses and Funding of Civil Litigation in Scotland 
(September 2013), with the aim to: 

• make the costs of civil action more predictable;  
• increase the funding options for pursuers of civil actions; and  
• introduce a greater level of equality to the funding relationship between 

claimants and defenders in personal injury actions. 
 

9. Further, the Scottish Government considers that the question of fees vis a vis 
effective, practical access to a court in terms of article 6 of the European 
Convention of Human Rights must take into account the wider position of a non-
natural person pursuing or defending their interests, including that from 28 
November 2016 a non-natural person will for the first time be able to be 
represented by an office-bearer rather than being forced to incur the expense of 
legal representation.  The relevant provisions are Chapter 4 of Part 3 of the 
Courts Reform (Scotland) Act 2014 and Act of Sederunt (Lay Representation for 
Non-Natural Persons) 2016.  The Scottish Government notes that in Podbielski 
there had been extremely protracted civil proceedings including appeal 
proceedings whereas the aims of the ongoing Making Justice Work programme, 
including but not limited to the implementation of Lord Gill’s 2009 Civil Courts 
Review, are to continue to improve the efficiency and economy of the operation 
of the Scottish courts such that civil cases ought to be dealt with in the right court 
and without undue expense or delay.  In simple procedure cases, for example, 
this may mean claims dealt with without hearings or by alternative dispute 
resolution.  Digital innovations such as electronic lodging and case management 
are being introduced with the view to this becoming the norm for all court 
business.  In relation to appeals specifically (which was in issue in Podbielski), 
the Courts Reform (Scotland) Act 2014 introduced new controls on numbers of 
appeals so that a wealthier litigant cannot continue to appeal “as of right” against 
an opponent experiencing financial difficulties.   
 

10. The Scottish Government position is that the system as at and from 28 November 
2016 (the commencement date for the Fees Amendment Order) must be viewed 
in the round to determine whether a non-natural person in financial difficulties has 
practically found its right of access to the courts frustrated.  The Scottish 
Government is satisfied that an appropriate balance has been drawn in the final 
proposal between the legitimate aim of continuing to sufficiently fund the Scottish 
Courts and Tribunals Service (in the interests of service users) and the 
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longstanding principle that litigants in Scotland should pay towards the cost of the 
public service they receive.  For these reasons, the Scottish Government is 
satisfied that the fees in the Amendment Order do not impose any 
disproportionate restrictions on the right of access to a court under article 6 of the 
Convention in relation to companies which are insolvent or on the edge of 
insolvency. 
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First-tier Tribunal for Scotland Housing and Property Chamber (Procedure) 
Regulations 2016 (SSI 2016/339) 
 
On 4 November 2016, the Scottish Government was asked: 
 
It appears that the following provisions, which include references to “he”, “his” or 
“him”, could have been drafted in gender neutral terms:  
 
In schedule 1, rule 60(4)(a).  
In schedule 2, in Form AT1(L) at Part 6(b) and in the notes to that Form in 
paragraphs 2, 3(b), 7 (three references), 9(2) in the bold type; in the Notes to Form 
AT1(T) at paragraphs 7 (three references) and 9(2) in the bold type; in Form AT2 in 
the 8th line of the first paragraph in bold type, in the notes to that Form at paragraph 
2 in the bold type, paragraph 7 (three references) and paragraph 9(b) in the bold 
type; in Form AT3(L) in the ninth line of text on page 51 and in Part 
7(improvements)(two references); in Form AT3(T) in the ninth line of text on page 57 
and in Part 7 (improvements)(two references) and in the notes to that Form at 
paragraph 4; in Form AT5 in the box on page 74 (three references); in the notes to 
Form AT6 at paragraphs 4.2, 6.6, 6.7, 6.8, 6.9, 9 (five references), 11(three 
references); in Form AT7 in the box on page 86 at note 2, in paragraph 4 on page 87 
(three references) and in paragraph 5a on page 88.                                 
 
Please therefore explain why this non-gender neutral approach has been taken. Is 
any corrective action proposed? 
 
The Scottish Government responded as follows: 
 
The forms set out in schedule 2 replicate with very minor adaptations those set out in 
the  Assured Tenancies (Forms) (Scotland) Regulations 1988 (S.I. 1988/2109) and 
Form 6 of the Rent Regulation (Forms and Information etc.) (Scotland) Regulations 
1991 (S.I. 1991/1521). The previous forms are not gender neutral. The approach 
taken was an interim and transitional measure. The rules and forms are being 
repealed in 2017.  Replacement and expanded rules will take their place with the 
rules and any forms gender neutral. In the light of this, it is not proposed to amend 
the regulations to make them gender neutral. 
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