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DELEGATED POWERS AND LAW REFORM COMMITTEE 
 

AGENDA 
 

7th Meeting, 2016 (Session 5) 
 

Tuesday 4 October 2016 
 
The Committee will meet at 10.00 am in the Adam Smith Room (CR5). 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 5 in private. 
 
2. Instruments subject to affirmative procedure: The Committee will consider 

the following— 
 

Courts Reform (Scotland) Act 2014 (Relevant Officer and Consequential 
Provisions) Order 2016 [draft]; 
Budget (Scotland) Act 2016 Amendment Regulations 2016 [draft].  
 

3. Instruments subject to negative procedure: The Committee will consider the 
following— 

 
Civil Legal Aid (Scotland) (Fees) Amendment Regulations 2016 
(SSI 2016/290); 
Representation of the People (Absent Voting at Local Government 
Elections) (Scotland) Amendment (No. 2) Regulations 2016 
(SSI 2016/264). 
 

4. Instruments not subject to any parliamentary procedure: The Committee 
will consider the following— 

 
Private Housing (Tenancies) (Scotland) Act 2016 (Commencement No. 1) 
Regulations 2016 (SSI 2016/298 (C.28)). 
 

5. Bankruptcy (Scotland) Act 2016 - Subordinate Legislation: The Committee 
will consider its approach to the scrutiny of a number of instruments associated 
with the Bankruptcy (Scotland) Act 2016. 

 
 

http://www.legislation.gov.uk/sdsi/2016/9780111033111
http://www.legislation.gov.uk/sdsi/2016/9780111033111
http://www.legislation.gov.uk/sdsi/2016/9780111033180
http://www.legislation.gov.uk/ssi/2016/290/contents/made
http://www.legislation.gov.uk/ssi/2016/290/contents/made
http://www.legislation.gov.uk/ssi/2016/264/contents/made
http://www.legislation.gov.uk/ssi/2016/264/contents/made
http://www.legislation.gov.uk/ssi/2016/264/contents/made
http://www.legislation.gov.uk/ssi/2016/298/contents/made
http://www.legislation.gov.uk/ssi/2016/298/contents/made
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DELEGATED POWERS AND LAW REFORM COMMITTEE 
 

7th Meeting, 2016 (Session 5) 
 

Tuesday 4 October 2016 
 

Instrument Responses 
 
INSTRUMENTS SUBJECT TO AFFIRMATIVE PROCEDURE 
 
Courts Reform (Scotland) Act 2014 (Relevant Officer and Consequential 
Provisions) Order 2016 [draft] 
 
On 22 September 2016, the Scottish Government was asked: 
 
(a) Is there an error in the transitional provision in article 4(1) which appears 
incorrectly to except paragraph 7 from the modifications in schedule 1 which do not 
apply to a small claim?  If so, which provision should be referred to in place of 
paragraph 7?  
 
(b)  Would corrective action be proposed? 
 
The Scottish Government responded as follows: 
 
(a) The Scottish Government thanks the Delegated Powers and Law Reform 
Committee for drawing attention to article 4(1).  The reference to paragraph 7 of 
schedule 1 (revocation of the Small Claims (Scotland) Amendment Order 2007) is 
indeed an error since the reference should be to paragraph 8 (consequential 
amendment of transitory provisions).  The Small Claims (Scotland) Amendment 
Order 2007 amended the Small Claims (Scotland) Order 1988 – the subject of 
paragraph 4 – so paragraphs 4 and 7 of schedule 1 must be treated equivalently.  
Indeed, all of paragraphs 1 to 7 of schedule 1 are of a similar nature and must be 
treated equivalently. 
 
Paragraph 8 is different from all other paragraphs of schedule 1 in that it is clear that 
the amendments set out there must apply to small claims in process for the 
amendments to function meaningfully.  Essentially, paragraph 8 revises the 
assumption in earlier courts reform orders that there would be a single point of 
transition from summary cause procedure to simple procedure.  The Courts Reform 
(Scotland) Act 2014 (Commencement No. 7, Transitional and Saving Provisions) 
Order 2016 now provides for a two phase transition so paragraph 8 allows the pre-
existing transitory provisions to function for the period when there are live small 
claims and simple procedure cases at the same time.  
 
The Scottish Government considers that to give meaning to the Order it would be 
necessary for the reference to be read as relating to paragraph 8.   
 
(b)  The Scottish Government proposes that the typographical error be corrected in 
the Minister’s signing copy, should the Parliament affirm the draft as the Scottish 
Government hopes it will. 
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INSTRUMENTS SUBJECT TO NEGATIVE PROCEDURE 
 
Representation of the People (Absent Voting at Local Government Elections) 
(Scotland) Amendment (No. 2) Regulations 2016 (SSI 2016/264)  
 
On 16 September 2016, the Scottish Government was asked: 
 
SSI 2016/264 inserts new provisions into Representation of the People (Absent 
Voting at Local Government Elections)(Scotland) Regulations 2007 which provide for 
additional requirements of applications for a proxy vote at a local government 
election (regulation 3) and requirements in connection with the notification of rejected 
postal votes (regulation 4).  The instrument is made under powers contained in 
section 33 and 61(2) of the Local Electoral Administration and Registration Services 
(Scotland) Act 2006 (“the 2006 Act”).  In particular the powers enable provision to be 
made for the procedure to be followed in the preparation of special lists or records 
required by the Representation of the People Act 1983 in connection with a local 
government election. 
 
1.       Please clarify why the Regulations are considered to be properly made under 
those powers in the 2006 Act given that: 
 
(a)    regulation 3 appears to prescribe additional requirements for an application for 
a proxy vote, rather than prescribing matters to be included in a special list or record; 
and  
 
(b)    regulation 4 appears to prescribe procedures in relation to the notification to an 
absent voter of a rejected postal ballot paper, and to require an absent voter in 
certain circumstances to provide a fresh signature for the personal identifiers record 
and the consequences of its provision or non-provision, rather than prescribing 
matters to be included in a special list or record. 
 
2.  Paragraph 7E of schedule 4 of the Representation of the People Act 2000 
(“the 2000 Act”), as modified for Scotland by paragraph 7F of that schedule, enables 
provision to be made in regulations for the circumstances where a person must be 
notified that their postal ballot paper has been rejected (and also for the rejection of a 
proxy’s postal ballot paper). The powers to make regulations in paragraph 7B of that 
schedule enable provision for requiring a person to provide a fresh signature for the 
personal identifiers record, and the consequences of failing to do so. 
 
Please explain, supplemental to question 1, why the regulations are not made under 
powers in the 2000 Act, and in particular why they do not follow the affirmative 
procedure as provided for in paragraph 7F of schedule 4 of that Act for matters 
falling within paragraph 7E? 
 
The Scottish Government responded as follows: 
 
1. The Representation of the People (Absent Voting at Local Government 
Elections) (Scotland) Amendment (No. 2) Regulations 2016 (SSI 2016/264) (“the 
amending Regulations”) amend the Representation of the People (Absent Voting at 
Local Government Elections) (Scotland) Regulations 2007 (SSI 2007/170, “the 
principal Regulations”).  
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Regulation 10 of the principal Regulations sets out some requirements for an 
application to vote by proxy under paragraph 4(2) of schedule 4 of the 
Representation of the People Act 2000 (“the 2000 Act”). Regulation 3 of the 
amending Regulations amends regulation 10 of the principal Regulations to allow for 
the application of a proxy vote at a particular local government election on the basis 
of occupation, service or employment after 5 pm on the sixth day before the date of 
the poll.  
 
The amending Regulations are made under the same powers as the principal 
Regulations, namely sections 33 and 61(2) of the Local Administration and 
Registration Service (Scotland) Act 2006 (“the 2006 Act”). Section 33 enables 
provision to be made with respect to the procedure to be followed in the preparation 
of special lists or records required under the Representation of the People Act 1983 
(“the 1983 Act”) in connection with a local government election. 
 
A person who is registered in the register of the local government electors (kept by 
the registration officer under section 9 of the 1983 Act) can apply to the registration 
officer to vote by post or to vote by proxy at a particular election or for a period 
(paragraphs 3 and 4 of schedule 4 of the 2000 Act). The principal Regulations set 
out general requirements as are relevant to an application for absent voting 
(regulation 3 of the principal Regulations). The requirements only apply to local 
government elections in Scotland (regulation 2A of the principal Regulations). 
Applications which comply with these requirements are granted and the registration 
officer must keep a “record” of those whose applications have been granted for 
voting by post, as proxy vote or as postal proxy vote (paragraphs 3(4), 4(6) and 7(6) 
of schedule 4 to the 2000 Act). In addition the applicants’ details are compiled in the 
special lists kept by the registration officer under paragraphs 5 and 7(8) of schedule 
4 in respect of each local government election. The “special lists” are a postal voters 
list and a list of proxies according to paragraph 5 of schedule 4 of the 2000 Act and a 
proxy postal voters list in accordance with paragraph 7(8) of schedule 4 of the 2000 
Act.  
 
The mentioned records and special lists are “special lists or records required under 
the 1983 Act” as paragraph 1(2) of schedule 4 of the 2000 Act deems that schedule 
to be contained in Part I of the 1983 Act. The application process and in particular 
the prescribed requirements for making an application are part of the procedure, as 
mentioned in section 33 of the 2006 Act, which needs to be followed to prepare 
these special lists and records. 
 
For these reasons we are of the opinion that section 33 is the correct power to use 
when prescribing the requirements for applications of absent voting in a local 
government election. As regulation 3 of the amending Regulations adds to these 
requirements, section 33 is the reasonable power to use to make that provision. And 
similar considerations apply to regulation 4 of the amending Regulations in this 
respect subject to the considerations below. 
 
2. Regulation 4 of the amending Regulations inserts new regulation 20 into the 
principal Regulations which sets out when a registration officer must notify an absent 
voter that the ballot paper was rejected if the returning officer was not satisfied that 
the postal voting statement was duly completed; the notification must be sent within 
three months of the poll.  
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We accept that a power for making provision about notification of a rejected postal 
statement was inserted in schedule 4 of the 2000 Act by section 22(1) of the 
Electoral Registration and Administration Act 2013, in paragraph 7E. That power 
includes provision to specify in regulations the circumstances in which, following the 
close of a poll, an electoral registration officer must notify a person that their postal 
ballot paper had been rejected. The regulations may include provision as to the 
information to be notified and the time within which the notification is to be given.  
Paragraph 7F of schedule 4 sets out that the Scottish Ministers have the power to 
make such regulations in relation to local government elections in Scotland. Such 
regulations are subject to affirmative procedure and according to section 7(2)(ea) of 
the Political Parties, Elections and Referendum Act 2000, the Electoral Commission 
would need to be consulted. We accept that these powers could potentially have 
been used for making regulation 20.  
 
However, section 33 of the 2006 Act is also an appropriate power to use for making 
the provision in new regulation 20, reflecting the context and significance of the 
provision made. The registration officer receives from the returning officer a list of 
rejected postal statements which was compiled in accordance with regulation 27 of 
the Representation of the People (Postal voting for Local Government 
Elections)(Scotland) Regulations 2007 (SSI 2007/263). This is done in order to 
ensure that the records kept under paragraph 3(4) and 7(6) of schedule 4 of the 
2000 Act are kept up to date (there is no obligation to notify any person who is no 
longer shown as voting by post in those records according to new regulation 
20(3)(a)). Therefore the notification is part of the procedure to be followed in the 
preparation of records required by the 1983 Act in connection with local government 
elections.  
 
In the past, at Scottish local government elections, if a postal voting statement was 
rejected due to a mismatched signature or date of birth nothing would have been 
done.  The voter would not have been informed of the problem and would have been 
allowed to make the same mistake at future elections. Regulation 20 is designed to 
allow voters to modify their mistakes.  
 
Proceeding by using section 33 makes similar provision, with consistent use of 
powers, as was enacted for the Scottish Parliament Elections (see paragraph 25 of 
schedule 3 of the Scottish Parliament (Elections etc.) Order 2015, (SSI 2015/425)). 
That Order  was made under affirmative procedure but not using the specific power 
in paragraph 7E of schedule 4 of the 2000 Act. It was passed without comment in the 
DPLRC on 24 November 2015.  
 
Moreover, similar provision was made for European elections (introduced by 
regulation 39 of the European Parliamentary Elections (Amendment) Regulations 
2013, SI 2013/2876)) and for UK Parliamentary elections (introduced by regulation 
28 of the Representation of the People (Scotland) (Description of Electoral Registers 
and Amendment) Regulations 2013 (SI 2013/3206)). These provisions were used for 
notifications after the 2014 European Parliamentary elections and the 2015 UK 
Parliamentary elections. Administrators and voters are now used to informing and 
being informed of a problem with their postal voting statement and the current 
provision  brings the procedures for Scottish local government elections into line with 
those at other elections in a consistent way. 
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For these reasons, we consider that it is appropriate to make the same provision 
now for local government elections under negative procedure.  
 
Regulation 4 of the amending Regulations further inserts regulation 21 into the 
principal Regulations. Regulation 21 provides that the registration officer may require 
the absent voter to provide a fresh signature where the voter has been notified that 
their signature does not match the signature held on the record. According to section 
21 of the 2006 Act an application for absent voting under schedule 4 of the 2000 Act 
at a local government election in Scotland must include the applicant’s signature and 
the registration officer must keep a record of the granted applications including the 
signatures (section 21(6) of the 2006 Act). According to section 22 the Scottish 
Ministers may by regulations make provision enabling the registration officer to 
require any person to whom this section applies to provide a fresh signature in 
certain circumstances. The regulations would be subject to negative procedure.  
 
Whilst section 22 of the 2006 Act was not mentioned in the preamble of the 
amending Regulations as an enabling power, which may have made it more 
transparent that this power exists, we consider that the reference in the preamble to 
“all other powers” is sufficient in the circumstances to justify its use. Section 22 of the 
2006 Act is a more appropriate power for local government elections in Scotland 
than paragraph 7B of schedule 4, not being a power which is specific to Scottish 
Ministers and local government elections in Scotland.  
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Civil Legal Aid (Scotland) (Fees) Amendment Regulations 2016 (SSI 2016/290) 
 
On 16 September 2016, the Scottish Government was asked: 
 
1. Regulation 2(2)(c) of the instrument inserts new regulation 5(2)(ba) in the Civil 
Legal Aid (Scotland) (Fees) Regulations 1989 (‘the 1989 Regulations’). That sub-
paragraph defines a simple procedure case with reference to section 72(3) of the 
Courts Reform (Scotland) Act 2014.  
 
It appears however that section 72(3) of the 2014 Act does not list all proceedings 
which come within the definition of “simple procedure case” for the purposes of Part 
3 of the 2014 Act. Instead, a wider definition of “simple procedure case” for the 
purposes of Part 3 is provided in section 72(9) of the 2014 Act. Section 72(9) 
provides: 
 
Proceedings that— 

(a) are subject to simple procedure under subsection (3) or by virtue of any other enactment, 

(b) are brought subject to simple procedure under section 74, or 

(c) are continued subject to simple procedure by virtue of section 78 or 79, 

are referred to in this Part as a “simple procedure case”.  

 
We note that the section 72(9) definition of “simple procedure case” is also used 
elsewhere in the 2014 Act in relation to legal aid. Paragraph 23 of schedule 5 
amends Part 2 of Schedule 2 of the Legal Aid (Scotland) Act 1986 to provide that 
civil legal aid is not available in certain categories of simple procedure case (i.e. 
proceedings equivalent to what are currently small claims). “Simple procedure case” 
is defined here - in new paragraph 3A of Part 2 of Schedule 2 - with reference to 
section 72(9) of the 2014 Act, and not to section 72(3).  
 
Accordingly: 

a) Is it the Scottish Government’s policy intention that the legal aid fees for all 
simple procedure cases for which civil legal aid is available are to be 
calculated in accordance with new Schedule 2A of the 1989 Regulations? 
 

b) If so, please explain how regulation 2(2)(c) of the instrument gives effect to 
that policy intention, standing that it refers to simple procedure cases within 
the meaning of section 72(3) of the 2014 Act as opposed to within the 
meaning of section 72(9) of that Act? 

 
2. Regulation 5(3) and the schedule to the instrument insert new Schedule 2A in the 
1989 Regulations. The entry in paragraph 2 of the table of fees contained in that 
schedule sets a fee for time spent (a) by a solicitor and (b) by a solicitor’s clerk in 
carrying out work “other than that prescribed in paragraphs 3 to 6” of the 
table.  However there appears to be no exception for work prescribed in paragraph 7 
of the table (photocopying). 
 
By contrast, time spent carrying out photocopying work is excluded from the fee 
which may be charged under paragraph 2 in the equivalent table of fees for sheriff 
court proceedings (Schedule 5 of the 1989 Regulations), on which the fee structure 
for simple procedure cases is said to be based. Paragraph 6 is the paragraph 
dealing with photocopying fees in Schedule 5 of the 1989 Regulations, whereas the 
equivalent provision in new Schedule 2A is paragraph 7. 
 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=55&crumb-action=replace&docguid=I0C9A35B06A2311E492668C677348A014
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=55&crumb-action=replace&docguid=I0C9A5CC16A2311E492668C677348A014
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a) Please explain if it is the policy intention that the fee for time spent by a 
solicitor or solicitor’s clerk on photocopying as prescribed in paragraph 7 is to 
be calculated in accordance with paragraph 2 of the table of fees in new 
Schedule 2A to the 1989 Regulations. 
 

b) If not, is any corrective action proposed in respect of paragraph 2? 
 
The Scottish Government responded as follows: 
 
1. (a)  It is the policy intention that the legal aid fees for all simple procedure cases 
for which civil legal aid is available should be calculated in accordance with new 
Schedule 2A of the 1989 Regulations. 
 
    (b) The Scottish Government thanks the Committee for pointing out that this policy 
would better be achieved by referring to simple procedure cases within the meaning 
of section 72(9), rather than referring (as in the present instrument) to section 72(3). 
 
However, the Scottish Government considers that the present reference to section 
72(3) covers all of the simple procedure cases which might arise under the 
provisions of the Act which will be in force as of 28th November 2016, and so 
achieves the stated policy.   
 
When the remaining provisions of the Act relating to simple procedure are fully 
commenced, which is expected to be no earlier than September 2017, it will be 
necessary to refer to the definition of a simple procedure case in section 72(9).  The 
Scottish Government will make this amendment at that time, or earlier should an 
appropriate opportunity arise.   
 
2.  The Scottish Government thanks the Committee for pointing out this 
typographical error.  The policy intention is not to allow a fee for time spent by a 
solicitor or solicitor’s clerk on photocopying.  The reference should be to work “other 
than that prescribed in paragraphs 3 to 7” (not “3 to 6”). 
 
The Scottish Government considers that this is a self-evident error, particularly in the 
context of a clear statement in the Explanatory Note that the fees prescribed in 
inserted Schedule 2A are equivalent to those presently allowable to solicitors for 
assistance by way of representation in terms of schedule 3 of the Advice and 
Assistance (Scotland) Regulations 1996 (S.I. 1996/2447). 
 
The Scottish Government proposes to correct this minor error by correction slip. 
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