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DELEGATED POWERS AND LAW REFORM COMMITTEE 

AGENDA 

6th Meeting, 2016 (Session 5) 

Tuesday 27 September 2016 

The Committee will meet at 10.00 am in the Adam Smith Room (CR5). 

1. Declaration of interests: George Adam will be invited to declare any relevant
interests.

2. Decision on taking business in private: The Committee will decide whether 
to take item 7 in private.

3. Education (Student Loans) (Scotland) Amendment Regulations 2016: The
Committee will take evidence on the Education (Student Loans) (Scotland)
Amendment Regulations 2016 (SSI 2016/261) from—

John Paterson, Divisional Solicitor, Food, Children, Education, Health and 
Social Care, Scottish Government Legal Directorate; Afson Barekat, 
Solicitor, Food, Children, Education, Health and Social Care, Scottish 
Government Legal Directorate; Leia Fitzgerald, Policy Manager, Student 
Support & Participation Team, Directorate for Advanced Learning and 
Science, Scottish Government. 

4. Instruments subject to affirmative procedure: The Committee will consider
the following—

Scottish Local Government Elections Amendment (No. 2) Order 2016 
[draft];  
Maximum Number of Judges (Scotland) Order 2016 [draft];  
Sheriff Court Simple Procedure (Limits on Award of Expenses) Order 2016 
[draft]. 

5. Instruments subject to negative procedure: The Committee will consider the
following—

Acquisition of Land (Rate of Interest after Entry) (Scotland) Amendment 
Regulations 2016 (SSI 2016/258); 
Food Hygiene (Scotland) Amendment Regulations 2016 (SSI 2016/260);  
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http://www.legislation.gov.uk/ssi/2016/260/contents/made
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Smoke Control Areas (Exempted Fireplaces) (Scotland) Revocation Order 
2016 (SSI 2016/292);  
Smoke Control Areas (Authorised Fuels) (Scotland) Revocation 
Regulations 2016 (SSI 2016/293). 
 

6. Instruments not subject to any parliamentary procedure: The Committee 
will consider the following— 

 
Aberdeen City (Electoral Arrangements) Order 2016 (SSI 2016/265);  
Aberdeenshire (Electoral Arrangements) Order 2016 (SSI 2016/266);  
Angus (Electoral Arrangements) Order 2016 (SSI 2016/267);  
Clackmannanshire (Electoral Arrangements) Order 2016 (SSI 2016/268);  
Dumfries and Galloway (Electoral Arrangements) Order 2016 
(SSI 2016/269);  
City of Edinburgh (Electoral Arrangements) Order 2016 (SSI 2016/270);  
East Ayrshire (Electoral Arrangements) Order 2016 (SSI 2016/271);  
East Dunbartonshire (Electoral Arrangements) Order 2016 
(SSI 2016/272);  
East Lothian (Electoral Arrangements) Order 2016 (SSI 2016/273);  
East Renfrewshire (Electoral Arrangements) Order 2016 (SSI 2016/274);  
Falkirk (Electoral Arrangements) Order 2016 (SSI 2016/275);  
Fife (Electoral Arrangements) Order 2016 (SSI 2016/276);  
Glasgow City (Electoral Arrangements) Order 2016 (SSI 2016/277);  
Highland (Electoral Arrangements) Order 2016 (SSI 2016/278);  
Inverclyde (Electoral Arrangements) Order 2016 (SSI 2016/279);  
Midlothian (Electoral Arrangements) Order 2016 (SSI 2016/280);  
Moray (Electoral Arrangements) Order 2016 (SSI 2016/281);  
North Ayrshire (Electoral Arrangements) Order 2016 (SSI 2016/282);  
North Lanarkshire (Electoral Arrangements) Order 2016 (SSI 2016/283);  
Perth and Kinross (Electoral Arrangements) Order 2016 (SSI 2016/284);  
Renfrewshire (Electoral Arrangements) Order 2016 (SSI 2016/285);  
South Ayrshire (Electoral Arrangements) Order 2016 (SSI 2016/286);  
South Lanarkshire (Electoral Arrangements) Order 2016 (SSI 2016/287);  
Stirling (Electoral Arrangements) Order 2016 (SSI 2016/288); 
West Dunbartonshire (Electoral Arrangements) Order 2016 
(SSI 2016/289); 
Courts Reform (Scotland) Act 2014 (Commencement No. 7, Transitional 
and Saving Provisions) Order 2016 (SSI 2016/291 (C.26)). 
 

7. Education (Student Loans) (Scotland) Amendment Regulations 2016: The 
Committee will consider the evidence it heard earlier in the meeting. 

 
 

Euan Donald 
Clerk to the Delegated Powers and Law Reform Committee 

Room T1.01 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5212 

Email: euan.donald@parliament.scot 
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The papers for this meeting are as follows— 
 
Agenda Items 3 and 7  

Education (Student Loans) (Scotland) Amendment 
Regulations 2016 (SSI 2016/261)  
 

  

Briefing Paper (private) 
 

DPLR/S5/16/6/1(P) 

Agenda Items 4, 5 and 6  

Briefing on Instruments (private) 
 

DPLR/S5/16/6/2(P) 

Agenda Items 3, 5 and 7  

Instrument Responses 
 

DPLR/S5/16/6/3 

 

http://www.legislation.gov.uk/ssi/2016/261/contents/made
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DELEGATED POWERS AND LAW REFORM COMMITTEE 

 
6th Meeting, 2016 (Session 5) 

 
Tuesday 27 September 2016 

 
Instrument Responses 

 
INSTRUMENTS SUBJECT TO NEGATIVE PROCEDURE 
 
Acquisition of Land (Rate of Interest after Entry) (Scotland) Amendment 
Regulations 2016 (SSI 2016/258)  
 
Breach of laying requirements: letter to the Presiding Officer 
 
The Acquisition of Land (Rate of Interest after Entry) (Scotland) Amendment 
Regulations 2016, SSI 2016/258 was made by the Scottish Ministers under section 
40(1) of the Land Compensation (Scotland) Act 1963 on 8 September 2016.  It is 
being laid before the Scottish Parliament today, 8 September 2016 and comes into 
force on 30 September 2016. 
  
Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010 (asp 
10) has not been complied with.  To meet the requirements of section 31(3) that Act, 
this letter explains why. 
  

Reason for non-compliance 

The 2016 Regulations amend the Acquisition of Land (Rate of Interest after Entry) 
(Scotland) Regulations 1995. In respect of land which has been compulsorily 
acquired by public authorities and other organisations, the 1995 Regulations set the 
rate of interest payable on compensation in circumstances where entry is made on 
land before the compensation has been paid.   
 
Currently the payable rate of interest for any period is set at bank base rate less 
0.5% on the appropriate reference day.  The appropriate reference day is whichever 
of the following dates - 31 March, 30 June, 30 September or 31 December most 
recently precedes the day on which the entry to the land has been made.     
 
The Bank of England base rate was reduced to 0.25% on 4 August 2016. The effect 
of the change to the base rate on the rate of interest on compensation payable will 
take effect on 30 September 2016, the next reference date. The rate of interest on 
this date would then be effective till the subsequent reference date.  
   
Therefore as of 30th September, for a period of 3 months, the interest rate payable 
could be negative if no amending regulations were brought into force by that date.   
There are therefore potentially financial implications for claimants should the 
instrument not come into force on 30 September 2016. 
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On 14 September 2016, the Scottish Government was asked: 
 
The Scottish Government Planning and Architecture Division has provided a letter to 
the Presiding Officer to explain the breach of the “28 day rule” in section 28(2) of the 
Interpretation and Legislative Reform (Scotland) Act 2010.  
 
It appears from the letter that the instrument requires to come into force on 30 
September 2016, but please explain: 
 
(a) why it was not possible to lay the instrument before the Parliament prior to 8 
September, given that 5th September was the first Parliament business day after the 
summer recess and the change in the Bank of England base rate took effect on 4 
August; and  
 
(b) why in the circumstances of this particular instrument the period from laying it on 
8th September until the commencement date of 30th September is considered to be 
a sufficient period for persons interested in the instrument to be made aware of its 
provisions, before they have effect?            
 
The Scottish Government responded as follows: 
 
(a) Whilst the change in base rate was on 4 August, it took some time for an 
assessment of the policy implications of the change to be completed.  The Scottish 
Government endeavoured to lay the instrument as soon as practicable after 
becoming aware of the issue and considering policy options. 
 
The Committee may wish to note that the equivalent instrument in England was laid 
only one day earlier on 7 September. 
 
(b) It is considered that 3 weeks is sufficient notice in the circumstances.   Scottish 
Government Planning and Architecture Division have notified acquiring authorities 
and other interested parties such as Transport Scotland, Valuation Office Agency 
and the Royal Institution of Chartered Surveyors of the change by e-alert.   
 
The Committee may wish to note that claimants are currently subject to an interest 
rate of 0%.  The instrument therefore ensures that the status quo is maintained with 
claimants being in no worse position financially. 
 
 
  



 
 

DPLR/S5/16/6/3 
 

3 

Food Hygiene (Scotland) Amendment Regulations 2016 (SSI 2016/260) 
 
On 13 September 2016, the Scottish Government was asked: 
 

Paragraph 2 of the preamble to the instrument narrates that any reference to an 
Annex to Commission Implementing Regulation (EU) 2015/1375 to be construed as 
references to that Annex as amended from time to time (an ‘ambulatory 
reference’).   Regulation 2(5) of the principal Food Hygiene (Scotland) Regulations 
2006 (as inserted by SSI 2012/75) provides:  “In these regulations, any reference to 
an EU instrument defined in Schedule 1 is a reference to that instrument as [sic] any 
Annex to it as amended from time to time.”  
 
Regulation 2(3)(a) of this instrument adds a reference to “Regulation 2015/1375” into 
schedule 1 of the principal 2006 Regulations. 
 
(1)        Standing the terms of regulation 2(5) of the 2006 Regulations and the 
provision made by regulation 2(3)(a), is there any error in the preamble, so far as it 
limits the ambulatory reference to any Annex to Regulation 2015/1375, rather than 
extending the reference to that EU instrument and any Annex to it?  
 
(2)        Alternatively, was it intended to make an operative provision in this 
instrument (apart from the preamble) to the effect that, in respect of Regulation 
2015/1375 only, any reference to any Annex to that instrument is to be construed as 
a reference to the Annex as amended from time to time?  
 
(3)        As there appears to be a relevant error in regulation 2(5) of the principal 
2006 Regulations which, in light of the above, might have been corrected within this 
instrument, would any corrective action be proposed?                 
 
The Scottish Government responded as follows: 
 
(1) As the Committee notes the preamble to this instrument states that it is expedient 
for any reference to an Annex to Regulation (EU) 2015/1375 to be construed as a 
reference to that Annex as amended from time to time. The pre-amble is, of course, 
not operative and ambulatory reference to the Annex to Regulation (EU) 2015/1375 
is achieved by inserting reference to that EU Regulation into Schedule 1 to the 2006 
Regulations – on which regulation 2(5) of the 2006 Regulations operates.   
 
Although slightly different wording is used in the operative provision (regulation 2(5) 
of the Food Hygiene (Scotland) Regulations 2006 as inserted by SSI 2012/75), that 
provision limits the ambulatory effect of the references in Schedule 1 to amendments 
to the Annexes of the instruments referred to.  The wording refers to references to 
the instrument “as any Annex to it is amended from time to time” which has the effect 
of limiting the ambulatory effect to amendments to the Annexes rather than the 
instrument itself.   
 
There is, therefore, in the Scottish Government’s view, no error in the pre-amble to 
the Food Hygiene (Scotland) Amendment Regulations 2016. 

 
(2) No. For the reasons noted above, the ambulatory effect for all of the EU 
instruments listed in Schedule 1 to the 2006 Regulations is limited to the Annex to 
that EU instrument.  The addition of Regulation 2015/1375 is consistent with this. 
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(3) Standing our response to the above we do not consider that there is an error in 
the drafting of regulation 2(5) of the 2006 Regulations and no corrective action is 
proposed.    
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Education (Student Loans) (Scotland) Amendment Regulations 2016  
(SSI 2016/261) 
 
On 14 September 2016, the Scottish Government was asked: 
 
The Committee’s advisers are aware of the Outer House judgement referred to in the 
Policy Note.  In that judgement, existing regulation 3(2)(b)(ii) of the Education 
(Student Loans) (Scotland) Regulations 2007 was found to be outwith the Scottish 
Ministers’ executive competence on the grounds that the choice of age 55 as a cut-
off beyond which a person is ineligible for a student loan is incompatible with Article 
14 ECHR as read in the context of the Article 2, Protocol 1, right to education 
(“A2P1”). 
 
This instrument replaces the existing regulation 3(2)(b) of the 2007 Regulations with 
a new eligibility criterion.  The effect of the new provision is that persons aged 60 or 
over on the first day of the first academic year of a course are ineligible for a student 
loan.  These regulations accordingly substitute one line drawn by reference to age 
(which was found to be unjustifiably discriminatory) for another. 
 
In her judgement in the Outer House case, Lady Scott observed that “[l]ines drawn 
still require to be examined as to whether they are proportionate […] A cut off on the 
basis of age is not justifiable unless it can be shown to be rationally connected to the 
legitimate aim of the decision maker.” 
 
The Committee is entitled to consider whether an instrument before it raises a 
devolution issue in terms of Schedule 6 to the Scotland Act 1998.  In order to assist 
its consideration of these issues with regard to the present instrument, the 
Committee requires an explanation as to why the measure chosen to replace the 
provision which was found to be unjustifiably discriminatory is compatible with Article 
14 ECHR when read in the context of A2P1.  The Policy Note states that the Scottish 
Government is clear that it is able to show a rational connection between an age limit 
of 60 and the policy of ensuring a fair and proportionate approach to student support, 
however it does not explain, beyond reference to an Equality Impact Assessment 
and financial modelling, why that is the case.  We also note that, at the time of 
writing, the Equality Impact Assessment referred to cannot yet be viewed on the 
Scottish Government’s website. 
 
Accordingly, I’d be grateful if you could explain in full the reasons why the Scottish 
Government considers that the measure taken in regulation 2, i.e. a blanket cut-off of 
age 60, is considered to represent a proportionate means of achieving the legitimate 
aim pursued.  More particularly, why is the choice of age 60, and the imposition of a 
blanket rule of ineligibility beyond that age, considered to bear a rational connection 
to that aim? 
 
The Scottish Government responded as follows: 
 
Summary of Scottish Government response: 

1.   The Regulations derive from a policy review which was completed in late 
2015, and therefore are not in direct consequence of the Outer House judgement 
referred to in the Policy Note.  The Scottish Government believes that there is a clear 
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objective basis to the bright line constituted by the age limit of 60, as set out in 
regulation 2 

2.  The aim of the age limit is part of a wider policy to prioritise student support (in 
the form of tuition fee grants, bursaries and maintenance loans) for students entering 
the labour market and to ensure that students taking out a loan have a reasonable 
chance to repay some or all of that loan. The case law is clear that bright lines may 
need to be drawn and can be justified. 

3. The Scottish Government considers that enabling young people, especially 
those from disadvantaged backgrounds to access higher education is an important 
objective of the system of support for undergraduate students. Furthermore, to 
maintain a sustainable loan system,  it is necessary to take account of the likelihood 
of loans being fully or partially repaid. It is less likely that a loan provided to an older 
student (compared to a younger student) will be repaid or repaid in full. 

4. The Scottish Government requires to make social and economic judgments in 
setting policy on the funding of education. Resources are limited and it is necessary 
to strike a balance between enabling those who wish to enter higher education to do 
so, and controlling the cost to the public purse. The Scottish Government considers 
that the age limit of 60 strikes a reasonable balance between the accessibility of 
higher education and the overall financial sustainability of the student support 
system.   

Detailed Scottish Government response 

The impact of the Outer House judgement 

1. As explained in the Policy Note to the Education (Student Loans) (Scotland) 
Amendment Regulations 2016, the amendment that regulation 2 of this 
instrument proposes to make to the age limit in regulation 3(2)(b) of the 
Education (Student Loans) (Scotland) Regulations 2007 (“the 2007 Regulations”) 
is in consequence of a policy review that the Scottish Government undertook in 
light of the Equality Act 2010 and the UK Government’s announcement of future 
increases in the state pension age. The Scottish Government was prompted to 
undertake this review following a letter from the Equality and Human Rights 
Commission in November 2014 prior to the judicial review being raised at the end 
of April 2015.  The policy review was completed in late 2015.  As such, this 
instrument is not in direct consequence of the Outer House judgement referred to 
in the Policy Note. However, that judicial review was raised during the course of 
the policy review and it was considered necessary to await the outcome of that 
litigation before deciding on the detail of the future policy. The Scottish 
Government did not appeal against the judgement given that a change of policy 
was already intended.  
 

2. The Scottish Government has, therefore, given careful consideration to the terms 
of the judgement and, in particular, the finding at paragraph 55 that: 
 

“…a cut off or a blanket rule which interferes with Convention rights may 
well be reasonable, for example where an objective basis is shown that it 
will reduce the overall impact on resources. But the cut off chosen which 
gives rise to the discriminatory effect on the petitioner must be rationally 
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connected to the aim or objective and be a proportionate way of achieving 
it…Lines drawn still require to be examined as to whether they are 
proportionate and such examination is not to substitute the courts drawing 
of the line, but to assess [whether] where it has been drawn is justified.  A 
cut off on the basis of age is not justifiable unless it can be shown to be 
rationally connected to the legitimate aim of the decision maker or 
regulations involved.” 
 

3. The Scottish Government believes that there is a clear objective basis to the 
bright line constituted by the age limit of 60. This objective basis is described in 
more detail at paragraphs 23 to 26 below.  
 

4. The Scottish Government considers that the proportionality of the age limit in 
regulation 3(2)(b) of the Education (Student Loans) (Scotland) Regulations 2007 
should be viewed in the context of the overall student support system. As stated 
in the Policy Note, having carried out a thorough Equality Impact Assessment in 
relation to the current age limit of 55 and careful financial modelling in relation to 
alternative policy options, the Scottish Government is clear that it is able to show 
a rational connection between the age limit of 60 for maintenance loan eligibility 
and the policy of ensuring a fair and proportionate approach to the issue of 
student support which recognises the needs and desires of students of all ages to 
study courses of higher education as well as recognising the financial constraints 
on the Scottish Government and the changing demographics and participation in 
the labour market. 
 

Student support: the wider context 
 
5. The Scottish Government is committed to ensuring that access to higher 

education will continue to be determined by the ability to learn, not the ability to 
pay and that all students should be afforded the opportunity to study for a higher 
education qualification whatever their background or personal circumstances. 
However, the Scottish Government must also ensure that the student support 
system is financially sustainable. 
 

6. Unlike the position in the rest of the United Kingdom, the Scottish Government 
pays tuition fees for full-time Scottish domiciled undergraduate students studying 
in Scotland.  The Scottish Government also provides a tuition fee loan for 
Scottish domiciled students studying in England, Wales and Northern Ireland. 
There is no age limit on eligibility for tuition fee support.  In addition to tuition fee 
support, the Scottish Government provides maintenance (i.e. living-cost) support 
through a combination of loans, bursaries and grants.  Bursaries are means-
tested and are not subject to an age limit. The age limit only applies to the loan 
aspect of maintenance support and the reason for this is to enable repayment. As 
well as being subject to an age limit, the maximum amount of a maintenance loan 
varies depending on income. The maximum amount of loan is currently £5,750 
for those under 25 at the start of their course, or £6,750 for those aged 25 or 
over, or who are married or self-supporting at the start of their course. The 
Scottish Government also provides support  in the form of tuition fees and living-
cost loans to part-time and postgraduate students. 
 

7. Finally, the Scottish Government awards discretionary funds to universities and 
higher education institutions to provide additional non-repayable assistance to 
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eligible students who are experiencing financial difficulty in order for them to 
access and/or continue in higher education.  Discretionary funds are paid in 
addition to any other forms of student support. The Programme for Government 
contains a commitment to review this entire system of student support to make 
sure that it is fair and effective. This review will include student maintenance 
loans. 
 

8. Under the Repayment of Student Loans (Scotland) Regulations 2000, students 
start repaying a maintenance loan from the April following the year they graduate 
or leave their course. Repayment of a loan is cancelled on the 35th anniversary of 
the date on which the borrower became liable to make repayments (or, for a loan 
in respect of an academic year beginning before 1st August 2007, when a 
borrower reaches the age of 65).  
Borrowers only become liable to repay a loan when they earn over £17,335.  The 
interest charged on student loans is calculated on either the Retail Price Index 
(RPI) or the Bank of England base rate plus 1% (whichever is lower).  The 
current rate of interest is 0.9%. 

 
9. Employers calculate and deduct loan repayments directly from their employees’ 

pay. As repayments are made through the PAYE system, those who have retired 
and are in receipt of either a state or private pension or who are supporting 
themselves from income from other sources, are not obliged to make any loan 
repayments. 

 
10. The overall student support system in England, Northern Ireland and Wales is 

very different to that in Scotland. Most strikingly, the UK Government does not 
pay full tuition Nevertheless, it is relevant to draw a comparison.  In academic 
session 2015-2016, all of the rest of the UK required students to be under the 
age of 60 at the start of their course to access a maintenance loan.  Repayment 
of that loan is cancelled on the 25th anniversary of the date on which the borrower 
became liable to make repayments. This remains the position in Wales and 
Northern Ireland. 
 

11. From academic year 2016-2017, no maintenance bursaries will be available to 
new students in England.   Instead of such bursaries, full-time students over the 
age of 60 with a household income below £43,668 will be entitled to a means-
tested maintenance loan of between £50 and £3,469.  Students aged over 60 
with a household income of at least £43,668 will not be eligible for a maintenance 
loan. This maintenance loan - which applies only to those aged over 60 - is 
broadly equivalent to the grant it replaced in terms of the maximum amount 
available and the means test criteria.  For English students under the age of 60 
the position is different.  They are eligible for a student maintenance loan of up to 
£8,200 which is partly means-tested. 
 

12. Therefore, in Wales and Northern Ireland, the age limit for eligibility for a student 
maintenance loan is 60 but in England, following abolition of the means-tested 
bursary that was open to all students regardless of age, those over 60 were given 
access to a means-tested loan which is at a rate comparable to the bursary that it 
replaced. Scottish students aged 60 and over have been and will continue to be 
eligible for bursary support so the situation is very different to that in England. 
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ECHR compatibility: the ambit of A2P1 

 
13. The Scottish Government remains of the view  that it is arguable that legislation 

providing for maintenance loans does not fall within the ambit of Article 2, 
Protocol 1 of the ECHR (“A2P1”) (the right to education) since there is a 
distinction to be drawn between creating barriers to education through the 
imposition of tuition fees and merely assisting with the living-costs incurred when 
in higher education. 
 

14. The Scottish Government believes that the case law that has found there to be a 
violation of Article 14 and A2P1 in the area of student support can be 
distinguished because it relates to tuition fees and loans to cover the costs of 
tuition fees rather than maintenance loans. In R (Hurley) v Secretary of State for 
Business, Innovation and Skills the challenge was to a government decision to 
increase student tuition fees.1 The court considered the argument under Article 
14 read with A2P1, without deciding whether the regulations challenged fell within 
the ambit of A2P1. Instead, it moved straight to the issue of justification, finding 
that the imposition of fees was fully justified. 
 

15. In R (Kebede) v Secretary of State for Business, Innovation and Skills the 
claimants were not eligible for student loans to assist in covering the cost of 
tuition fees.2 The court found that the arrangements for funding an individual’s 
access to higher education fell within the ambit of A2P1, although went on to find 
the arrangements justified for the purposes of Article 14. 
 

16. Finally, in R (Tigere) v Secretary of State for Business, Innovation and Skills the 
Supreme Court considered regulations that applied in England and Wales which 
provided for eligibility for a student loan dependent on immigration status.3 
However, it is clear from the first instance decision that the claimant had applied 
for a loan to cover her tuition fees4 and the case proceed on a concession by the 
Secretary of State that “in certain circumstances eligibility for financial support is 
capable of coming within A2P1”.5 

 
17. The Scottish Government maintains that the package of student support must be 

seen “in the round”, as was accepted by Elias L.J. in R (Hurley) v Secretary of 
State for Business, Innovation and Skills.6 Taking the package of student support 
in Scotland as a whole, including the various sources of funding in addition to 
maintenance loans, the Scottish Government maintains that it is arguable that the 
refusal of maintenance loans on grounds of age does not engage the right to 
education in A2P1.  However, even if the Scottish Government is wrong about 
this, that Article 14 is not absolute and is only violated if no “reasonable and 
objective” justification for the discrimination is shown (Belgian Linguistics case 
(no 2)7). The Scottish Government believes that it can show a reasonable and 

                                                 
1
 R (Hurley) v Secretary of State for Business, Innovation and Skills [2012] EWHC 201 (Admin), [2012] HRLR 

13. 
2
 [2013] EWHC 2396 (Admin), [2014] PTSR 92. 

3
 [2015] UKSC 57, [2015] 1 WLR 3820. 

4
 See R (Tigere) v Secretary of State for Business, Innovation and Skills 2014 EWHC 2452 (Admin), [2014] 

H.R.L.R. 22 at paras 4 and 7. 
5
 See Lady Hale’s opinion at para 24. 

6
 [2012] EWHC 201 (Admin) at para 51. 

7
 [1968] 1 EHRR 252. 
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objective justification for drawing the line at age 60; whatever the appropriate 
intensity of judicial review. 

ECHR compatibility: the appropriate intensity of judicial review 

 
18. At paragraph 50 of the Outer House judgement, Lady Scott found that the test to 

be applied when considering an interference with A2P1 combined with Article 14 
was not whether it was “manifestly without reasonable foundation” but rather the 
four stage test of proportionality. In doing so, Lady Scott preferred the approach 
of Baroness Hale in R (Tigere) v Secretary of State for Business, Innovation and 
Skills8 to that of Lords Reed and Sumption. However, the Supreme Court was 
split on this aspect of the case and the judgement of the Outer House does not 
set a binding precedent so, as yet, the question about the appropriate intensity of 
review has not been settled.  The Scottish Government is of the view that it is 
arguable that  the approach of Lords Reed and Sumption is correct and that the 
age limit for student maintenance loans would have to be shown to be ‘manifestly 
without reasonable foundation’ for it to violate the ECHR.  The Scottish 
Government’s reasons for this are set out below. 
 

19. The test to be applied to justification under Article 14 of the ECHR depends on 
the circumstances, subject matter and ground of discrimination. The Convention 
jurisprudence recognises certain grounds of discrimination as ‘suspect’ or 
requiring particularly weighty reasons to justify the discrimination. Discrimination 
on the ground of age is not a ‘suspect’ ground.9 Accordingly, discrimination will 
not breach Article 14 where there is an objective and reasonable justification. 
Differences in treatment which are not in the ‘suspect’ category often involve 
considerations of the general public interest; decisions about the general public 
interest are matters for the democratically elected branches of government, not 
the courts.10 The court will, therefore, generally regard the justification as 
sufficient unless it is manifestly without reasonable foundation.11 

 

20. In R (Tigere) the court was divided as to the appropriate test to be applied in a 
case where the appellant relied on A2P1. Although the majority favoured a 
finding that there had been a breach of Article 14, their reasoning differed. 
Baroness Hale (with whom Lord Kerr agreed) rejected a test based on whether 
the Secretary of State’s decision was ‘manifestly without reasonable foundation’. 
Instead, they applied a fourfold test for justification (viz, legitimate aim, rational 
connection, no less intrusive measure, and fair balance).12 Lord Hughes, while 
agreeing with the result of the appeal, offered different reasoning for the 
outcome, and considered that was so whether the test was “correctly 
characterised as a decision ‘manifestly without reasonable foundation’ or as 
some less stringent criterion”.13 

 
21. In a strong dissenting judgment, Lords Sumption and Reed disagreed with the 

outcome of the appeal and the test to be applied by way of justification. They 

                                                 
8
 2014 EWHC 2452 (Admin), [2014] H.R.L.R. 22. 

9
 R (Carson) v Secretary of State for Work and Pensions [2006] 1 AC 173 at §§15-17 (Ld Hoffmann), §§55-60 

(Ld Walker); M’s Guardian v Advocate General for Scotland 2010 SLT 621. 
10

 Lord Hoffmann in R (Carson) at §16. 
11

 R (SG) v Secretary of State for Work and Pensions [2015] UKSC 16, [2015] 1 WLR 1449 at §§11, 93 (Ld 

Reed), §135 (Ld Hughes); M’s Guardian (above) at §35. 
12

 See §§27-33. 
13

 At §58. 
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noted that student loans are a form of state benefit, and that such benefits 
invariably involve decisions about social and economic policy and the allocation 
of resources. For that reason, discrimination in their distribution, they said, gives 
rise to special considerations in the Strasbourg court’s case law.14 The test, in 
their view, was to be found in the decision of the Grand Chamber in Stec v United 
Kingdom at para 52: 

a. “a wide margin is usually allowed to the state under the Convention when 
it comes to general measures of economic or social strategy. Because of 
their direct knowledge of their society and its needs, the national 
authorities are in principle better placed than the international judge to 
appreciate what is in the public interest on social or economic grounds, 
and the court will generally respect the legislature’s policy choice unless it 
is ‘manifestly’ without reasonable foundation.” 15 

 
22. They noted that the test had been commented on by Lord Neuberger (with whom 

Lord Hope, Lord Walker and Lord Rodger agreed) in R (RJM) v Secretary of 
State for Work and Pensions.16 It had been reviewed and reaffirmed by the 
Supreme Court in Humphreys v Revenue and Customs Commissioners, in which 
Baroness Hale gave the judgment of the Court.17 It had been applied by the 
Supreme Court in R (SG) v Secretary of State for Work and Pensions (Child 
Poverty Action Group intervening).18 In rejecting the approach taken by Baroness 
Hale, they stated: 
 

i. “In our opinion, there is no justification for this critical departure from 
a test which has been consistently endorsed by the Strasbourg 
court and at the highest level by the courts of the United Kingdom. 
There is no principled reason why state benefits in the domain of 
education should be subject to any different test from equally 
important state benefits in other domains. The problems associated 
with the judicial scrutiny of criteria for the award of selective benefits 
are the same.”19 

The objective basis for an age limit of 60 

 
23. The Scottish Government does not agree with the characterisation of “the 

legitimate aim” of student loans in paragraph 56 of the Outer House judgement 
(as being encouraging wider access to higher education or the statement at 
paragraph 57 that this was “the agreed primary purpose”.  The Scottish 
Government does not think it is accurate to characterise student loans as having 
a primary and a subsidiary purpose.  Rather, the purpose described in paragraph 
56 is one of the legitimate aims of the 2007 Regulations but not the only 
legitimate aim.  As explained in the Equality Impact Assessment, , the aim of the 
age limit is part of a wider policy to prioritise student support (in the form of tuition 
fee grants, bursaries and maintenance loans) for students entering the labour 
market and to ensure that students taking out a loan have a reasonable chance 
to repay some or all of that loan so that the accessibility of higher education is 
sustainably balanced against the affordability of the student support system. The 

                                                 
14

 See §75. 
15

 Stec v United Kingdom 43 EHRR 1017 (merits decision) at §52. 
16

 [2009] AC 311. 
17

 [2012] 1 WLR 1545 at §§15-21. 
18

 [2015] 1 WLR 1449 at §§11, 69. 
19

 At §77. 
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Equality Impact Assessment is in the process of being published on the Scottish 
Government website and a hard copy will be provided in advance to the DPLRC. 
It was carried out in relation to the existing age limit of 55 with a view to informing 
future policy and its conclusions on equality and ECHR compatibility extend to 
the age limit of 60.  The Scottish Government accepts that having an age limit on 
any policy is inherently directly discriminatory, however, the case law is clear that 
bright lines may need to be drawn and can be justified20 and the Equality Impact 
Assessment concluded that having an age cap set at 55 is a proportionate and 
justifiable position given that the overall policy is to ensure a fair and 
proportionate approach to the issue of student support which recognises the 
needs and desires of students of all ages to study courses of higher education as 
well as recognising the financial constraints on the Scottish Government and 
changing demographics and participation in the labour market. The Scottish 
Government considers that enabling young people, especially those from 
disadvantaged backgrounds to access higher education is an important objective 
of the system of support for undergraduate students. Furthermore, it is necessary 
in a democratic society to take account of the likelihood of loans being fully 
repaid. 
 

24. It is less likely that a loan provided to an older student (compared to a younger 
student) will be repaid or repaid in full. That is due to a combination of factors 
including the student’s age at completion of their course; the likelihood of their 
obtaining any employment; the likelihood, if they do, of their obtaining 
employment generating sufficient income for the loan to start being repayable 
and to be repaid during their working lifetime.  The Equality Impact Assessment 
concluded that it is, therefore, likely that if there were to be no (or a higher) limit 
on the age at which student maintenance loans could be obtained, the overall 
costs of the student loan system would rise. That could disadvantage younger 
people who are more likely to be going into higher education. The decision to 
increase the age limit to 60 brings the position in Scotland in line with that in 
Wales and Northern Ireland (albeit that the overall student support system is very 
different) and the Scottish Government undertook careful financial modelling in 

                                                 
20

 In R (Carson) v Secretary of State for Work and Pensions [2006] 1 AC 173, the House of Lords held that 

paying people below 25 jobseeker’s allowance and income support at a reduced rate was justified by the need to 

draw a line so that there is legal certainty and because “once it is accepted that the necessary expenses of young 

people, as a class, are lower than those of older people, they can properly be treated differently for the purposes 

of social security payments”.  A line can be drawn according to age if it “reflects a difference between the 

substantial majority of the people on either side of the line”.  Therefore, domestic courts have held that policies 

which discriminate on grounds of age can be justified if there is a rational basis for making assumptions about 

the different needs of different age groups. This point is reinforced in the education field by the fact that the UK 

made a reservation to A2P1 such that it only applies where this would not prejudice “efficient education or the 

efficient use of resources”.  In R (Douglas) v North Tyneside Metropolitan Borough Council & Secretary of 

State for Education [2003] EWCA Civ 1847, a student complained that he was refused a student loan because 

he was over the age of 55 which was the upper age limit for receipt of a student loan in England and Wales 

under the Education (Student Support) Regulations 2002.  The Court of Appeal commented that the cut-off age 

was justified as it involved the allocation of scarce resources and it was a reasonable assumption that older 

students had less chance of repaying a student loan than younger students: “Higher education is a scarce 

resource; it is not available to everybody, as is primary and secondary education. The Government is entitled to 

decide the priorities in the allocation of scarce resources. The arrangements are entitled to treat older students 

differently on the ground that the scheme is a loan scheme and the money is expected to be repaid. It is a 

reasonable assumption that older students have less chance of being in a position to repay than younger students. 

…The age cut-off is part of a larger picture on which a judgment is made. There are other measures that may be 

available to assist a student who is ineligible by way of age for a loan. These are fee waiver and a hardship 

grant.” 
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arriving at the decision that an age limit of 60 strikes a reasonable balance. 

 

25. The Scottish Government requires to make social and economic judgments in 
setting policy on the funding of education. Resources are limited and it is 
necessary to strike a balance between enabling those who wish to enter higher 
education to do so, and controlling the cost to the public purse. Decisions on the 
allocation and prioritisation of finite resources are matters that properly lie within 
the political sphere and it is for the Scottish Government, with the approval of the 
Scottish Parliament, to decide where to ‘draw the line’. 
 

26. The Scottish Government considers that an age limit is necessary to balance 
accessibility of higher education against the overall financial sustainability of the 
student support system.  Younger students would be disadvantaged if the age 
limit was increased to a point which meant older borrowers would effectively have 
their loans written-off before they could ever pay them back, when younger 
borrowers are expected to pay their loan off in full.  However, the Scottish 
Government recognises that when income contingent maintenance loans were 
first introduced, the state pension age was 60 for women and 65 for men. As the 
UK Government is increasing the state pension age, the repayment window 
between borrowing and retiring has increased and this should be reflected in the 
age limit for eligibility for a student maintenance loan.  The decision to draw the 
line at 60 was taken following detailed financial modelling of various scenarios.  
The Scottish Government considers that the projected cost of increasing the age 
limit to 60 can be met from within existing budgets but intends to keep this under 
review and, as mentioned at paragraph 8, will include student maintenance loans 
in its upcoming general review of the fairness and effectiveness of student 
support.  
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