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DELEGATED POWERS AND LAW REFORM COMMITTEE 
 

AGENDA 
 

5th Meeting, 2016 (Session 5) 
 

Tuesday 20 September 2016 
 
The Committee will meet at 10.00 am in the Adam Smith Room (CR5). 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 5 in private. 
 
2. Instruments subject to affirmative procedure: The Committee will consider 

the following— 
 

Freedom of Information (Scotland) Act 2002 (Time for Compliance) 
Regulations 2016 [draft]; 
Legal Aid (Scotland) Act 1986 Amendment Regulations 2016 [draft]; 
Smoking Prohibition (Children in Motor Vehicles) (Scotland) Act 2016 
(Fixed Penalty Notices) Regulations 2016 [draft]; 
Council Tax (Variation for Unoccupied Dwellings) (Scotland) Amendment 
Regulations 2016 [draft];  
Public Appointments and Public Bodies etc. (Scotland) Act 2003 
(Treatment of Scottish Fiscal Commission as Specified Authority) Order 
2016 [draft]; 
Representation of the People (Postal Voting for Local Government 
Elections) (Scotland) Amendment Regulations 2016 [draft]. 
 

3. Instruments subject to negative procedure: The Committee will consider the 
following— 

 
Children’s Services Planning (Specified Date) (Scotland) Order 2016 
(SSI 2016/255);  
Civil Legal Aid (Scotland) (Miscellaneous Amendments) Regulations 2016 
(SSI 2016/257);  
Representation of the People (Variation of Limit of Candidates’ Local 
Government Election Expenses) (Scotland) Order 2016 (SSI 2016/263);  
General Dental Council (Fitness to Practice) (Amendment) Rules Order of 
Council 2016 (SI 2016/902). 
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http://www.legislation.gov.uk/sdsi/2016/9780111032763
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http://www.legislation.gov.uk/sdsi/2016/9780111032756
http://www.legislation.gov.uk/sdsi/2016/9780111032756
http://www.legislation.gov.uk/sdsi/2016/9780111032756
http://www.legislation.gov.uk/sdsi/2016/9780111033043
http://www.legislation.gov.uk/sdsi/2016/9780111033043
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http://www.legislation.gov.uk/uksi/2016/902/contents/made
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4. Instruments not subject to any parliamentary procedure: The Committee 
will consider the following— 

 
Act of Sederunt (Lay Representation for Non-Natural Persons) 2016 
(SSI 2016/243); 
Children and Young People (Scotland) Act 2014 (Commencement No. 12 
and Saving Provision) Order 2016 (SSI 2016/254 (C.22));  
Apologies (Scotland) Act 2016 (Commencement and Transitory Provision) 
Regulations 2016 (SSI 2016/256 (C.23)); 
Smoking Prohibition (Children in Motor Vehicles) (Scotland) Act 2016 
(Commencement) Regulations 2016 (SSI 2016/259 (C.24)); 
Community Justice (Scotland) Act 2016 (Commencement No. 1 and 
Transitional Provision) Regulations 2016 (SSI 2016/262 (C.25)). 
 

5. Work programme: The Committee will consider its work programme. 
 
 

Euan Donald 
Clerk to the Delegated Powers and Law Reform Committee 

Room T1.01 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5212 

Email: euan.donald@parliament.scot 
 
 
 
 
 
 
 
 
 
 
The papers for this meeting are as follows— 
 
Agenda Items 2, 3 and 4  

Briefing on Instruments (private) DPLR/S5/16/5/1(P) 

Agenda Items 2 and 4  

Instrument Responses 
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DELEGATED POWERS AND LAW REFORM COMMITTEE 

 
5th Meeting, 2016 (Session 5) 

 
Tuesday 20 September 2016 

 
Instrument Responses 

 
INSTRUMENTS SUBJECT TO AFFIRMATIVE PROCEDURE 
 
Freedom of Information (Scotland) Act 2002 (Time for Compliance) 
Regulations 2016 [draft] 
 
On 8 September 2016, the Scottish Government was asked: 
 

The enabling power in section 21(6) of the Freedom of Information (Scotland) Act 
2002 (“the Act”) provides that the Scottish Ministers may by regulations provide that 
section 21(1) and (5) and section 47(4)(b) of the Act are to have effect as if the 
reference in section 21(1) to the twentieth working day were a reference to such 
other working day as is specified in the regulations. 
 
Relative to section 21 of the Act, regulation 2(2) of this instrument provides that 
(where regulation 2(1) applies) section 21(1) has effect as if references to the 20th 
working day were references to a day as described in regulation 2(2).  
 
(a) Please clarify whether the policy intention is that the change made by regulation 
2(2) is limited in effect to the modification of the reference to the twentieth working 
day in section 21(1) of the Act, or whether it is intended that the change has effect to 
modify the references in section 21(1) and (5) and 47(4)(b) of the Act?   
 
(b) Why is it permissible under the enabling powers in the Act for regulation 2(2) not 
to follow the wording of section 21(6), and so to provide that only the effect of section 
21(1) is modified?   
 
The Scottish Government responded as follows: 
 
In response to question (a), we confirm the policy intention is that the change made 
by regulation 2(2) is intended to modify the reference in section 21(1) and 
consequentially to have application to sections 21(5) and 47(4)(b) of the Act. We 
note that section 21(5) does not contain an independent reference to the twentieth 
working day. That section refers instead to “the time allowed by subsection (1)”. Our 
view is therefore that by modifying the reference in section 21(1), the dependent 
reference in section 21(5) is automatically modified without the need for further 
drafting. There is no circumstance in which the reference in section 21(5) could be 
modified independently of the referent time period in section 21(1) as the time period 
referred to in section 21(5) is in fact the same as that in section 21(1), i.e. both refer 
to the same event.  
 
The reference in section 47(4)(b) is to the “the period allowed in section 21(1)” and 
the same point applies. 
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With regard to question (b), we do not agree that the effect of the current wording is 
that only the effect of section 21(1) is modified for the reasons set out above. In our 
view the reference in section 21(6) to sections 21(5) and 47(4)(b) is required in the 
enabling power to ensure that any amendment under section 21(6) has sufficient 
vires to achieve the necessary and consequential effect on sections 21(5) and 
47(4)(b). However, the only reference to “twentieth working day” capable of being 
modified is that in 21(1).  
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INSTRUMENTS NOT SUBJECT TO ANY PARLIAMENTARY PROCEDURE 
 
Act of Sederunt (Lay Representation for Non-Natural Persons) 2016  
(SSI 2016/243) 
 
On 9 September 2016, the Lord President’s Private Office was asked: 
 
1. Paragraph 3 applies to civil proceedings to which section 97 (lay 
representation in other proceedings) of the Act applies, and introduces the Form set 
out in the schedule, by which a non-natural person may apply for a prospective lay 
representative to conduct such proceedings on its behalf. 
 
Section 97 specifies circumstances in which the court may grant permission for a lay 
representative to conduct proceedings. The court may grant permission if satisfied 
that (amongst other things) the lay representative is a suitable person to conduct 
proceedings. For these purposes, a lay representative is a suitable person to 
conduct proceedings if (again amongst other things) the lay representative does not 
have a personal interest (as defined in section 97(5)) in the subject matter of the 
proceedings. 
 
The Form includes a declaration that the prospective lay representative does not 
have a personal interest (within the meaning of section 97(5)) in the outcome of the 
case.  
 
Please explain what the effect of this difference in wording between the Act and the 
Form is considered to be, and why this difference is considered to be appropriate in 
light of the circumstances in which a court may grant permission as set out in the 
Act. 
 
2. The Form includes an execution block in respect of the lay representative’s 
declaration, but does not appear to include an execution block in respect of the 
application by the non-natural person. Please explain why it is not considered a 
necessary requirement for the non-natural person making the application to sign the 
Form. 
 
The Lord President’s Private Office responded as follows: 
 
Thank you for raising these points, which are considered in turn below. 
 
In relation to the first question, we do not see any difference in terms of effect 
between the two formulations of having a personal interest in the subject matter of 
the proceedings and having a personal interest in the outcome of the case.  The two 
seem, to us, to be synonymous ways of describing the same parliamentary intent: 
that a representative should not have a personal interest in the case.  We struggle to 
conceive of an example in which there could be one without the other.  For example, 
the lay representative may wish to appear to defend a debt action against the 
company the representative works for.  If the representative stood to gain if the debt 
was successfully defended then that would be the same as the representative having 
an interest in the outcome of the case.  That being so, we do not think any question 
of appropriateness arises since they are simply different words communicating the 
same effect.   
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Further, as a matter of law there can in any event be no difference because the 
wording in the Form must be read in a way that is consistent with the effect intended 
by the governing primary legislation.  So even if a situation could be conceived in 
which the two phrases depart in effect, the wording in section 97(4)(d) would prevail 
and the declaration interpreted accordingly.   
 
In relation to the second question, the Form is a single, whole, document.  It contains 
both the application and the declaration, the latter incorporated within the 
application.  Therefore when the prospective lay representative signs, they do so 
both in relation to the application and the declaration.  By way of explanation, a 
person may already be a lay representative but they may not conduct the 
proceedings without the court’s permission.  Therefore at the point of submitting the 
application to the court, the lay representative already acts for the non-natural 
person but their application is, on behalf of the non-natural person, for court 
permission to act in the proceedings as a prospective lay representative before the 
court.  The relevant sections are 95(5), 97(2) and 97(4)(a) and (c).  To answer the 
question asked: the application is signed on behalf of the non-natural person by its 
lay representative who is prospectively seeking to represent it in the proceedings. 
 
I hope these explanations help to clarify the drafting approach taken in the Form. 
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