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DELEGATED POWERS AND LAW REFORM COMMITTEE 
 

AGENDA 
 

3rd Meeting, 2016 (Session 5) 
 

Tuesday 6 September 2016 
 
The Committee will meet at 10.30 am in the Adam Smith Room (CR5). 
 
1. Declaration of interests: Monica Lennon will be invited to declare any relevant 

interests. 
 
2. Decision on taking business in private: The Committee will decide whether 

to take item 6 in private. 
 
3. Instruments subject to affirmative procedure: The Committee will consider 

the following— 
 

Public Appointments and Public Bodies etc. (Scotland) Act 2003 
(Treatment of Crown Estate Scotland (Interim Management) as Specified 
Authority) Order 2016 [draft]; 
Children and Young People (Scotland) Act 2014 (Part 4 and Part 5 
Complaints) Revocation Order 2016 [draft]. 
 

4. Instruments subject to negative procedure: The Committee will consider the 
following— 

 
Named Persons (Training, Qualifications, Experience and Position) and 
the Child’s Plan (Scotland) Revocation Order 2016 (SSI 2016/234); 
Health and Care Professions Council (Miscellaneous Amendments) Rules 
Order of Council 2016 (SI 2016/693). 
 

5. Instruments not subject to any parliamentary procedure: The Committee 
will consider the following— 

 
Act of Sederunt (Simple Procedure) 2016 (SSI 2016/200); 
Act of Sederunt (Sheriff Court Rules Amendment) (Personal Injury Pre-
Action Protocol) 2016 (SSI 2016/215); 
Succession (Scotland) Act 2016 (Commencement, Transitional and 
Saving Provisions) Regulations 2016 (SSI 2016/210 (C.19)); 
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Act of Sederunt (Rules of the Court of Session 1994 and Sheriff Court 
Rules Amendment) (No. 2) (Miscellaneous) 2016 (SSI 2016/229); 
Children and Young People (Scotland) Act 2014 (Commencement No. 11) 
Partial Revocation Order 2016 (SSI 2016/233 (C.20)). 

6. Working practices: The Committee will consider a paper from the Clerk in
relation to aspects of its working practices.

Euan Donald 
Clerk to the Delegated Powers and Law Reform Committee 

Room T1.01 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5212 

Email: euan.donald@parliament.scot 

The papers for this meeting are as follows— 

Agenda Items 3, 4 and 5 

Briefing on Instruments (private) DPLR/S5/16/3/1(P) 

Agenda Items 4 and 5 

Instrument Responses DPLR/S5/16/3/2 

Agenda Item 6 

Paper from the Clerk DPLR/S5/16/3/3(P) 
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DELEGATED POWERS AND LAW REFORM COMMITTEE 

 
3rd Meeting, 2016 (Session 5) 

 
Tuesday 6 September 2016 

 
Instrument Responses 

 
INSTRUMENTS SUBJECT TO NEGATIVE PROCEDURE 
 
Named Persons (Training, Qualifications, Experience and Position) and the 
Child’s Plan (Scotland) Revocation Order 2016 (SSI 2016/234) 
 
Breach of laying requirements: letter to the Presiding Officer 
 
The above instrument is being laid before the Scottish Parliament on 24 August 
2016. The provisions of the Named Persons (Training, Qualifications, Experience 
and Position) and the Child’s Plan (Scotland) Revocation Order 2016 will come into 
force on 30 August 2016. Section 28(2) of the Interpretation and Legislative Reform 
(Scotland) Act 2010 has not been complied with in respect of these provisions. In 
accordance with section 31(3) of that Act, this letter explains why. 
 
Following a petition for judicial review of Part 4 (Provision of Named Persons) of the 
Children and Young People (Scotland) Act 2014, the Supreme Court on 28 July 
2016 ruled that the information-sharing provisions in Part 4 are not within the 
legislative competence of the Scottish Parliament.  In terms of the Children and 
Young People (Scotland) Act 2014 (Commencement No.11) Order 2016, the 
information-sharing provisions were scheduled to be commenced with the whole of 
Part 4 (Provision of Named Persons) and Part 5 (Child’s Plan) of the Act on 31 
August 2016. As a result of the judgment, I wrote to Parliament on 9 August 2016 to 
set out Scottish Ministers’ intention to respond to the judgment by taking the 
necessary steps in Parliament to halt commencement of both Parts 4 and 5 of the 
Act. A package of 3 instruments is required to halt commencement.  These 
instruments are: the Children and Young People (Scotland) Act 2014 
(Commencement No. 11) Amendment Order 2016; the Named Persons (Training, 
Qualifications, Experience and Position) and the Child’s Plan (Scotland) Revocation 
Order 2016; and the draft Children and Young People (Scotland) Act 2014 (Part 4 
and 5 Complaints) Revocation Order 2016.  These are all being laid before the 
Scottish Parliament on 24 August 2016.   
 
The Supreme Court’s judgment was issued during the Parliamentary recess.  In 
order to comply with the judgment, Ministers required to take action to halt 
commencement prior to 31 August, before the end of the Parliamentary recess.  
Accordingly, it was necessary to lay these instruments during the Parliamentary 
recess.  This has necessitated a breach of the 28-day laying rule in the case of the 
Named Persons (Training, Qualifications, Experience and Position) and the Child’s 
Plan (Scotland) Revocation Order 2016. 
 
I very much regret that it has not been possible to meet the 28-day laying rule, but I 
trust that you will understand the circumstances in which this action has been taken. 
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INSTRUMENTS NOT SUBJECT TO ANY PARLIAMENTARY PROCEDURE 
 
Act of Sederunt (Simple Procedure) 2016 (SSI 2016/200) 
 
On 15 August 2016, the Lord President’s Private Office (LPPO) was asked the 
following questions. The response from the LPPO to each of the questions asked is 
in bold. 
 
1.  The following definitions set out in paragraph 3(1) appear not to be used in the 
Rules:  
•       “a decision absolving the responding party” 
•       “a decision ordering the responding party to deliver something to the claimant” 
•       “a decision ordering the responding party to do something for the claimant” 
•       “restart a case”.  
If this is agreed, would it be proposed to amend or omit these definitions, or to make 
any further provisions in the instrument to add in these defined terms? 
 
We are grateful to the Committee for identifying this error. We propose to 
amend these definitions at the next available opportunity to properly reflect 
the wording used at Rules 9.4 and 13.4. 
 
2. Paragraph 3(1) of the instrument includes a definition of “a case where the 
expenses of a claim are capped”, meaning a simple procedure case (a) to which are 
order made under section 81(1) of the 2014 Act applies, or (b) in which the sheriff 
has made a direction under section 81(7) of that Act. 
  
Please explain why (b) is appropriately included in the definition, given that section 
81(7) confers power on the sheriff to direct that an order under section 81(1) is not to 
apply in relation to a case (and so disapplying the provision made by order that no 
award of expenses may be made or that an award is capped)? 
 
We are grateful to the Committee for identifying this error. The second leg of 
the definition of “a case where the expenses of a claim are capped” is 
incorrect and will be amended at the next available opportunity. 
  
3. Paragraph 3(1) also includes a definition of “child’s property administration order” 
meaning an order under section 11(1) of the Children (Scotland) Act 1995.  Was 
there any intention to refer to section 11(1)(d) specifically (which refers to an order 
relating to the administration of a child’s property), or otherwise please explain why 
the reference to section 11(1) is appropriate? 
  
We are grateful to the Committee for identifying this lack of specification. We 
agree that an explicit reference to section 11(1)(d) is more appropriate and the 
section will be amended at the next available opportunity. 
 
4.  Paragraph 3(1) also includes a definition of the “Service Regulation” (Regulation 
(EC) 1393/2007), which is defined “as amended from time to time” (an ambulatory 
reference). 
  
(a) Please explain which power is being relied upon, to enable the Court of Session 
to make that reference (given that the power to make ambulatory references to EU 
legislation contained in paragraph 1A of Schedule 2 of the European Communities 
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Act 1972 applies where subordinate legislation makes provision for a purpose 
mentioned in section 2(2) of that Act, and section 2(2) enables a “designated 
Minister or Department” to make provision to implement EU obligations)? 
  
(b) Has a reference to the power which enables the making of the ambulatory 
reference, and citation that the conditions have been implemented which enable the 
Court to make the reference, been omitted from the preamble? 
 
The power being relied upon is paragraph 1A of Schedule 2 of the European 
Communities Act 1972, which gives the person making the legislation the vires 
to make ambulatory references in subordinate legislation made by them. We 
have omitted to cite this power within the preamble. 
 
However, we consider that the general enabling words “and all other powers 
enabling it to do so” would include the power in paragraph 1A of Schedule 2 to 
the 1972 Act, notwithstanding that the power is not specifically cited. We 
consider that it is expedient for the reference to the Service Regulation to be 
construed as a reference to that regulation as amended from time to time. The 
omission of specific reference to that power does not affect the validity or 
operation of the ambulatory reference. 
 
4. (Supplementary) In considering the LPPO’s response to question 4, a further 
question arises in connection with the tests which paragraph 1A of Schedule 2 to the 
1972 Act requires to be met before it is competent to make an ambulatory 
reference.   
 
Can you please explain which purpose mentioned in section 2(2) of the 1972 Act 
these rules make provision for and therefore how the condition in subparagraph 
(1)(a) of paragraph 1A of Schedule 2 to the 1972 Act is met? 
 
The rules make provision for the first  purpose mentioned in 2(2)(a), namely: - 
for the purpose of implementing an EU obligation. Rule 19.4 gives the reader 
detailed instructions as to how they can formally serve a document on 
someone who lives in an EU member state (including Denmark) under the 
Service Regulation. The Service Regulation concerns the service of judicial 
and extra judicial documents in civil or commercial matters.  Accordingly, the 
condition in Schedule 2, Paragraph 1A(1)(a) is met. We consider that it is 
expedient for reference to the service regulation to be a reference to that 
regulation as amended from time to time. 
 
5. Part 1 of the Simple Procedure Rules provides an overview of the procedure, and 
various provisions (for example in Rule 1.7) specify duties or obligations. Rule 1.2 
specifies various principles of the procedure, including (1) that “cases are to be 
resolved as quickly as possible, at the least expense to parties and the courts”.   
 
Rule 1.4(1) provides that the sheriff must “take into account” the principles when 
managing cases and interpreting the rules. Rules 1.5(1) and 1.6(1) provide that the 
parties and representatives must “respect” the principles. Rules 2.4(5), 2.5(5) and 
2.6(7) also refer to a lay representative or courtroom supporter who does not 
“respect” the principles. (These are collectively called here “the relevant provisions”). 
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(a) Please explain the intended effect of those provisions to “take into account” and 
to “respect” the principles, and how the effect of using these words implements the 
policy intentions which underlie the provisions. 
  
(b) Why has the differing wording been chosen in the relevant provisions, and rather 
than provision that the sheriff, party, representative or courtroom supporter, as the 
case may be, must comply with the principles (for example)? 
 
These provisions were carefully considered by the Access to Justice 
Committee and consulted on. Different terms were deliberately used for the 
way in which the principles are to be applied by different actors in a simple 
procedure case. This reflects the underlying ethos of the Rules that their 
language and structure should be such as to allow parties, representatives 
and supporters to use them effectively. 
 
A straightforward requirement to “comply” with the principles (or a similarly-
expressed obligation) would not have, the SCJC considered, been appropriate. 
Given the wide range of cases that might arise, from the straightforward to the 
complex, it was thought that the application of the principles should be 
expressed in a way which encouraged them to be used flexibly, contextually 
and appropriately. While some principles contain language which encourages 
flexible and contextual application (“as quickly as possible”, “as informal as is 
appropriate”), some do not (for example, the principles in rules 1.2(4) or (5)). 
 
The expression “take into account”, used to describe the sheriff’s 
responsibility, was thought to capture this and apply it appropriately to a 
person discharging a judicial function, whose principal responsibility is to do 
justice between the parties. 
 
The expression “respect”, used to describe the parties’, representatives’ and 
supporters’ responsibilities, was thought to capture this and apply it 
appropriately to them. In the view of the SCJC, the rules cannot and should not 
seek to regulate either a party’s right to conduct their case as they wish, nor a 
representative’s obligation to present their client’s case in their best interest. 
The rules can, however, regulate behaviour in the courtroom, as an aspect of 
civil procedure, and set standards in this regard. The SCJC considered that an 
obligation to “respect” a set of principles was an appropriate manner of 
describing the standard to which parties, representatives and supporters 
should be held. 
 
These provisions are not intended to impose legal duties but duties of a softer 
nature. This is why the expressions were chosen. It is intended that these 
duties will be policed and enforced by the sheriff in an appropriate and 
proportionate manner in each individual case. The sheriff could either remind 
parties or representatives of their duty to respect the principles or, in a more 
serious case, a failure to respect the principles could be corrected by the 
sheriff making an appropriate order, informed by the responsibility set out in 
rule 1.4(1) and the broad nature of the powers given by rule 1.8. 
 
6.  Rule 10.5(3) provides for a period for each party to collect documents and other 
evidence which has been lodged in a case “within 2 weeks of the end of either the 4 
week period or the appeal being decided, whichever is the later.”    
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Could this be clearer in respect of the reference to “the end of” the appeal being 
decided, and given that various procedures for decision on appeal are set out in rule 
16.4, which include either a decision taken at the end of the appeal hearing or at a 
later date, and if the Sheriff Appeal Court takes time to decide, to send a note of 
reasons for decision? 
  
We are grateful to the Committee for raising this point. We consider that the 
position would be, in practice and while conducting a litigation, 
straightforward, but we will reflect on whether this can be drafted more clearly, 
and in particular whether we can explicitly set out the stage in the appeal at 
which the 2 week period begins. 
 
7. The heading to rule 10.9 indicates that a party may apply for a special order to 
recover documents only in circumstances where that party does not believe that an 
order to recover documents has been complied with.  Rule 10.9(1) provides that the 
party who obtained the order to recover documents can ask the sheriff to make a 
special order, but there is no provision to the effect that before such application may 
be made, the party must not believe that the order to recover documents has been 
complied with. 
  
Was it intended that the restriction on the circumstances in which a party may apply 
for a special order to recover documents, which is referred to in the heading to rule 
10.9, should also be set out within the rule 10.9(1)?   Otherwise please explain why it 
is considered that the condition properly has effect, despite being included only in 
the heading and not in the text of the rule. 
  
It was not the intention that the ability to make an application for a special 
order for recovery of documents should be conditional upon the state of belief 
of the party applying. Rather, it was the intention that an application for a 
special order to recover documents should be made if the “standard” order for 
recovery of documents under Rule 10.6 had not been complied with. We agree 
that the heading does not reflect the intention but that this can be rectified by 
amending the heading to read, “What happens if an order to recover 
documents has not been complied with?” We will do so at the next available 
opportunity. 
 
8.  Rule 10.11 is headed: “What happens if the person who has the documents 
claims they are confidential?”  Rule 10.11(1) provides that a person who has 
documents mentioned in a special order to recover documents must tell the court 
“that” the person believes them to be confidential.   
  
The effect appears to be to require a person who has documents mentioned in a 
special order to recover documents to tell the court that the documents are believed 
to be confidential, and not only in circumstances where the person who has the 
documents believes that they are confidential. It is noted that rule 10.8(1) states that 
a person who has documents mentioned in an order to recover documents must tell 
the court “if” that person believes them to be confidential.   
  
Accordingly is there an error, or could rule 10.11(1) be made clearer? 
  
We are grateful to the Committee for identifying this error. We propose to 
amend rule 10 (11)(1) to change “that” to “if” at the next available opportunity. 
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9.  Rule 11.7(3) provides that when a Special Measures Review Application is 
received, the sheriff may do one of 4 things.  These are:  
i.      add a new special measure; 
ii.     substitute a new special measure for an existing one; 
iii.    delete a special measure; 
iv.     revoke the order authorising the use of special measures entirely. 
  
The Special Measures Review Application (Form 11E) refers at Section D1 to the 
Sheriff being able to do 5 things, including (in addition to the matters listed above) 
varying a special measure. 
  
(a) Please clarify whether the policy intention is that the sheriff should be able to vary 
an existing special measure?   
(b) If so, is there an omission in that respect in rule 11.7(3)? 
  
We confirm that the intention is that the sheriff should be able to vary an 
existing special measure. Accordingly, we intend to amend Rule 11.7(3) to 
insert: - “(a) vary a special measure” and to re-alphabetise the remaining 
options so that the order of the options coincides with the order in which they 
appear in the Form.  We shall do so at the next available opportunity. 
 
10.     Rule 12.3(4) states that the sheriff may continue a hearing to another day 
without resolving the dispute, only if it is necessary to do so.  Rule 11.3(3) provides 
that the sheriff must not continue a hearing to another day solely because a witness 
did not appear.   
  
(a) Are there circumstances in which the effect of those two provisions could conflict, 
for example if the evidence of a non-appearing witness is considered by the sheriff to 
be necessary to the sheriff’s decision?  
(b) If so, is there an omission to provide which of the rules has effect or takes 
precedence in the event of such a conflict, or could the provision be made clearer in 
some other way? 
  
We consider that these two rules, read together, are capable of consistent 
interpretation. If a witness did not appear, rule 11.3(3) would direct the sheriff 
that this alone was not, as it would normally be, sufficient reason to continue 
the hearing to another day. Instead, the sheriff would have to ask the question 
implied by 12.3(4) and identified in the question: whether the non-appearance 
of that witness make a continuation necessary.  
 
That being said, that explanation does make it clear that rule 11.3(3) is in effect 
a clarification of rule 12.3(4), a more specific expression of an aspect 
of  12.3(4), or redundant in the face of 12.3(4). Nevertheless we think that it is 
valuable, since it specifically disapplies a very common feature of civil 
procedure which the SCJC considered should not be carried forward into 
simple procedure: that is, the continuation of diets simply because a witness 
has not appeared. A similar provision can be found in the Small Claim Rules, 
rule 17.6(1). 
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We are grateful to the Committee for raising the issue and shall reflect on 
whether the relationship between these rules can be better expressed, perhaps 
by the explicit linking of them, or by re-arranging them. 
 
11.    Rule 15.5(2) provides that an Alternative Decision Application may only be 
made “where the sheriff alternatively ordered the respondent to pay the claimant a 
sum of money”.   
  
Please explain-  
(a) the meaning and effect of “alternatively ordered” in this context, standing that Part 
15 otherwise appears to make no provision to enable the sheriff to order a payment 
of a sum as an alternative to an order to deliver something or to do something, and  
(b) why it is considered that the provision is sufficiently clear, or whether it could be 
made clearer. 
  
We consider that the meaning of “alternatively ordered” is an order to pay 
money as an alternative to delivery or performance. 
 
We think that this should be clear in context: the rule begins “what if the 
respondent does not comply with a decision?”. The opening provision, (1), 
spells out the situation: there requires to be a principal order of one of those 
two types. The next provision, (2), sets out a further requirement which, in 
context, effectively defines an alternative order.  
 
Additionally, where the claimant is in possession of a Decision Form, it will in 
Part B set out in full the terms of the sheriff’s decision. Where an alternative 
order is made, this will explicitly note this with the word “alternatively”. 
 
12.     Rule 18.2(2)(c) refers to rule 6.10(2).  Should this be a reference to rule 
6.11(2)? 
 
We are grateful to the Committee for identifying this error. We propose to 
amend rule 18.2 (2)(c) at the next available opportunity. 
 
13.     Rule 20.3(2) gives the sheriff two options where a claimant has asked the 
court to make provisional orders without a hearing.  The sheriff may either: 

 grant the application and send the claimant written orders containing the 
provisional orders; or 

 refuse to grant the application without a hearing and send the claimant notice 
of when and where the provisional orders hearing is to be held. 

Form 20A contains the Provisional Orders Application.  Section D2 presents two 
options: “I want the court to arrange a hearing” and “I do not want the court to 
arrange a hearing”.  It also states:  “If you do not want a hearing, the Application will 
be refused.”  
  
(a) Is there an omission to provide for this option- refusal of the application without 
arranging a hearing – to be available to the sheriff in rule 20.3, or could Form 20A be 
clearer?   
(b) Otherwise please explain why rule 20.3 and Form 20A are considered to be 
consistent and appropriate. 
  
We are grateful to the Committee for highlighting this omission.  
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If a claimant asks the court to make provisional orders without a hearing, there 
follow two stages. Firstly, the court must make a decision on whether there 
should be a hearing. After the hearing, the court must make a decision on the 
application itself. 
   
At stage one, the court may decide to (a) grant the provisional orders sought 
without a hearing or (b) insist that a hearing is set, after which a decision will 
be made on the application itself.  
 
Box D2 of Form 20A seeks to set out the options to the applicant in the event 
that they request the court deals with the application on the papers but the 
court insists on a hearing. It is concerned with the stage after the court makes 
a decision under 20.3(2). It gives the claimant the option to choose not to 
proceed with their application rather than proceeding to a hearing. Box D2 
states to the applicant that the choice not to proceed to a hearing will result in 
refusal of the application. That is correct. If the court has earlier (at the first 
stage of the decision making process) decided that it cannot decide the 
application without a hearing under Rule 20.3(2)(b) (which is one of the two 
options open to the court at that stage), and the applicant has indicated that 
they do not want the court to arrange a hearing (Box D2), then the court is 
unable to decide the application and must refuse it.  
 
We agree that the relationship between Rule 20.3 and Form 20A could be 
clearer and that Rule 20.3 should provide for the sheriff to refuse the 
application on the basis that the sheriff has refused to grant the application 
without holding a hearing, and the claimant has indicated that he does not 
want the court to arrange a hearing in Box D2.  
 
We are considering how either Rule 20.3, or the Form, or both, might be 
amended to clarify the position and will do so at the next available opportunity.  
 
14.     Rule 20.6(2) provides that an interested party may make an application 
mentioned in Part 1A of the Debtors (Scotland) Act 1987 or Part 1A of the Debt 
Arrangement and Attachment (Scotland) Act 2002, by sending an Incidental Orders 
Application (“IOA”).  The IOA is set out in Form 9G.   
  
(a) Part B of Form 9G enables the person making the IOA to identify themselves as 
either the claimant or the respondent.  If interested persons are also permitted to 
make incidental orders applications, is there an omission in that Part B?  Where can 
that person identify themselves? 
  
(b) Rule 9.10 refers only to one of the parties to the action being able to make an 
IOA.  Form 9G instructs the person completing it to read rule 9.10 prior to filling in 
the form.  
 
Could the rules be clearer (and so is there risk of confusion to users), as rule 20.6 
expressly authorises interested parties to make IOAs, but rule 9.10 and Form 
9G  refer only to IOAs being made by the parties? 
 
a) An “interested person” can make an Incidental Orders Application under 

Rule 20.6(2) but this is not reflected in Form 9G. Accordingly, we intend to 
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amend Form 9G by inserting a tick box for an “interested person” at the 
next available opportunity. 

 
b) Rule 9.10 only refers to applications which the parties to the action are able 

to make and there is therefore no mention of “interested persons”. Rule 
20.6 expressly authorises “interested persons” to make IOAs because it 
deals with “applications mentioned in Part 1A of the Debtors (Scotland) Act 
1987 and or Part 1A of the Debt Arrangement and Attachment (Scotland) 
Act 2002”. Applications under those Parts must be intimated to persons 
having an interest as well as to the parties to the action in which the 
application is made.  We therefore consider the rules to be clear.  

 
However, we consider that the interplay between the Form and the Rules could 
be clearer. The Form relates to both Rule 9.10 and Rule 20.6 because an IOA 
can be made under either rule. Under Rule 20.6 an application may be made by 
an interested person, in addition to the parties to the action. The Form 
instructs the reader to refer to Rule 9.10 before completing, when this is not 
the only relevant rule. We consider it would be clearer if the Form instructed 
the reader to refer to Rule 9.10 or Rule 20.6, as the case may be. We intend to 
amend the Form accordingly at the next available opportunity. 
 
15.     Rule 20.8(2) provides that a sheriff officer must use one of the methods of 
formal service “mentioned in rule 18.3” when formally serving an arrestment 
notice.  Section C2 of the Confirmation of Formal Service of Arrestment Notice (Form 
20E) requires the sheriff officer to indicate the method of formal service used when 
an arrestment notice has been served.   
 
The methods in Section C2 are presented as a series of options, which include (first) 
next-day postal service which records delivery, and (sixth) “other”.  Neither next-day 
recorded delivery nor “other” appear to be methods of formal service provided for by 
rule 18.3.  
  
Please explain by which provision a sheriff officer may opt to formally serve an 
arrestment notice by recorded delivery, or “other” method of formal service- or is 
there an error? 
 
We are grateful to the Committee for bringing to our attention this issue 
concerning Form 20E.  We can advise that there is no provision whereby a 
sheriff officer may opt to formally serve an arrestment notice by recorded 
delivery, or by any method of formal service other than those mentioned in 
Rule 18.3.   It follows that the references to ‘By a next-day postal service which 
records delivery’ and to ‘Other’ in Section C2 of Form 20E are otiose.  We 
intend to remove the additional boxes from Form 20E at the next available 
opportunity. 
  
16.   Rule 19.7(16) refers to the “Confirmation of Formal Service Notice”. This form 
does not appear with those specified in schedule 2.   
 
Is there an error, and is it intended to refer to the Confirmation of Formal Service, or 
an additional Notice which should be added in schedule 2? 
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We are grateful to you for identifying this error. We propose to amend rule 
19.7(16) to refer to the “Confirmation of Formal Service” at the next available 
opportunity. 
 
17.   This instrument does not make transitional or saving provision in relation to 
cases which are pending when the instrument comes into force, or provisions which 
are consequential upon the instrument. 
  
A general explanation is sought (to assist the Committee) as to the intentions for 
making transitional, saving and consequential provisions, and when these would be 
brought into force. 
 
We are preparing a Transitionals, Consequentials and Savings instrument as 
part of the implementation programme for simple procedure which will come 
into force on the same day, 28 November 2016, as the relevant parts of the 
Courts Reform (Scotland) Act 2016 and the simple procedure rules. 
 
While the simple procedure rules contain a comprehensive code for the 
processes involved in a simple procedure case, this instrument will complete 
the implementation by making the necessary changes to other instruments in 
order to allow the new simple procedure to operate alongside and with them. 
 
It will also make some adjustments and alterations to the core set of rules 
before they come into force. This is to correct errors and typos in the simple 
procedure rules, as well as clarify some matters that have arisen during 
operational testing and the development of guidance within the Scottish 
Courts and Tribunals Service.  
 
18.   Would corrective action be proposed to remedy any errors or lack of clarity, 
upon consideration of the questions above, and what timing would be proposed for 
such action?    
 
The Transitionals, Consequentials and Savings instrument mentioned in 
response to question 17 will be the ideal vehicle to remedy most of the errors 
or lack of clarity identified within the questions posed. 
 
Such an approach would enable the corrections to be made in time for the 
coming into force of the simple procedure rules. Some of the other issues 
raised may require further consideration by the Lord President’s Private Office 
and the Scottish Civil Justice Council and may need to be addressed, if 
necessary, post-implementation. 
 
The Lord President’s Private Office hopes this response is of assistance to the 
Committee. 
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