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Pow of Inchaffray Drainage Commission (Scotland) Bill Committee
1st Meeting, 2018 (Session 5), 24 January 2018
Consideration Stage — phase one
Background

1. The Committee published its Preliminary Stage report on 3 November
2017.' This report was debated during the Preliminary Stage debate held in
the Parliament on 16 November 2017. The Parliament agreed to the general
principles of the Pow of Inchaffray Drainage Commission (Scotland) Bill and
that it should proceed as a Private Bill. The Bill therefore has proceeded to
Consideration Stage.

2. The purpose of Consideration Stage is to consider the detail of the Bill.
In this instance, the Stage will consist of two distinct phases. The first phase
includes the Committee meeting in a quasi-judicial capacity to consider and
dispose of the objections, as well as a consideration of any further evidence
submitted to the Committee, and the second phase will see the Committee
meeting in a legislative capacity to consider and dispose of any amendments
lodged to the Bill and to consider each section, schedule, and the Long Title
of the BiIll.

3. Once Consideration Stage has been completed the Bill will proceed to
Final Stage, which consists of the Parliament considering any further
amendments lodged and then deciding whether to pass the Bill.

Phase one - objections

4. During its Preliminary Stage scrutiny the Committee considered the
three objections (made by Gareth Bruce, Mr and Mrs Bijum and Tom Davies)?
which had been lodged and agreed not to reject any of them.

5. Accordingly, the first phase of Consideration Stage included taking
evidence on the objections in a quasi-judicial setting (which took place on 13
December 2017%. The promoters made a written submission® ahead of the
meeting, and circulated and referred to a pack of papers® during the meeting.

! Pow of Inchaffray Drainage Commission (Scotland) Bill Committee (2017). Preliminary
Stage report. Available at:
https://digitalpublications.parliament.scot/Committees/Report/POI/2017/11/3/Pow-of-
Inchaffray-Drainage-Commission--Scotland--Bill---Preliminary-Stage-Report#

% Scottish Parliament. Official Report, 16 November 2017. Pow of Inchaffray Drainage
Commission (Scotland) Bill Preliminary Stage debate. Available at:
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=11196&i=102063.
® The three objections made to the Bill are available at:
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/104909.aspx.
* Pow of Inchaffray Drainage Commission (Scotland) Bill Committee. Official Report, 13
December 2017. Available at:
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11267.

® Written submission at Consideration Stage by Anderson Strathern on behalf of the Pow of
Inchaffray Commissioners. Available at:



https://digitalpublications.parliament.scot/Committees/Report/POI/2017/11/3/Pow-of-Inchaffray-Drainage-Commission--Scotland--Bill---Preliminary-Stage-Report%23
https://digitalpublications.parliament.scot/Committees/Report/POI/2017/11/3/Pow-of-Inchaffray-Drainage-Commission--Scotland--Bill---Preliminary-Stage-Report%23
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=11196&i=102063
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/104909.aspx
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11267
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6. Following the meeting, the Committee contacted the promoters and
Scottish Water to ask for clarification on various matters. The responses can
be found online” and at Annexe A.

7. The objections will be considered and disposed of on 24 January 2018.
Each objection may be accepted (in whole or in part) or rejected. Acceptance
in part could involve, for example, the Committee recommending additional
measures the promoter could take (including by seeking to amend the Bill) to
offset the adverse impact on the objectors. The Committee will publish a
Consideration Stage report to explain its decisions.

Phase one — additional evidence

8. Following the meeting on 13 December 2017, the Committee has
received additional written evidence from—

Peter Symon (three submissions: an interim submission regarding the
land plans (with a sketch of the benefited land); an updated submission
on the land plans (including six sketches of his version of the land
plans); and a further supplementary submission relating to the land
plans and a variety of other issues);

Wing Commander G J Roberts;
Dr W.T and Mrs F.J Dove; and

Stephen Chouman and Tom Davies (both of whom have made
individual previous submissions), supported by 61 other residents of
the Balgowan estate (representing 31 households/heritors).

9. Copies of these submissions can be found online (see footnote 7) and at
Annexe B.

10. The submissions from Wing Commander G J Roberts, Mr and Mrs Dove,
and Stephen Chouman/Tom Davies (supported by 61 other Balgowan
residents) were further submissions from residents of the Manor Kingdom
Balgowan Estate/area (in addition to the objectors, and the other submissions
from Tom Davies, Stephen Chouman, supported by James P Craig and David
Clark, and Mike Robb), raising a variety of issues and suggested
amendments to the Bill. Many of these issues have been considered

http://www.scottish.parliament.uk/S5PrivateBillsProposals/Letter from Promoters 6 Decemb
er_2017.pdf.

® Papers referred to by the promoters at the Pow of Inchaffray Drainage Commission
(Scotland) Bill Committee meeting on 13 December 2017. Available at:
http://www.scottish.parliament.uk/Pow%200f%20Inchaffray%20Drainage%20Commission%?2
0(Scotland)%20Bill/20171213 Promoters Papers.pdf.

" Pow of Inchaffray Drainage Commission (Scotland) Bill Committee. Written submissions at
Consideration Stage. Available at:
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/104907.aspx.



http://www.scottish.parliament.uk/S5PrivateBillsProposals/Letter_from_Promoters_6_December_2017.pdf
http://www.scottish.parliament.uk/S5PrivateBillsProposals/Letter_from_Promoters_6_December_2017.pdf
http://www.scottish.parliament.uk/Pow%20of%20Inchaffray%20Drainage%20Commission%20(Scotland)%20Bill/20171213_Promoters_Papers.pdf
http://www.scottish.parliament.uk/Pow%20of%20Inchaffray%20Drainage%20Commission%20(Scotland)%20Bill/20171213_Promoters_Papers.pdf
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/104907.aspx
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previously by the Committee at its various evidence-taking sessions and
commented on in its Preliminary Stage report.

11. Three submissions and several sketches by Peter Symon raised the
issue of potential inaccuracies in the land plans submitted by the promoters to
Parliament when the Bill was introduced, and which are published on the
Parliament's website. The third of Mr Symon's submissions (17 January 2018)
also raised issues relating to the Commission‘s costs, income and functions,
and also the issues of the Balgowan house and notice of planning
applications and consent for activities affecting the Pow.

12. Given the potential significance of the land plans being inaccurate (as
the premise of the Bill is based on those owning land and/or property on the
benefited land shown on the land plans having to pay a share of the annual
budget of the work of the Commission), and the extent of the other written
submissions received since the Committee last met, the promoters have been
invited to appear before the Committee on 24 January 2018 to respond to the
issues raised in evidence and to give the Committee the opportunity to ask
guestions.

Phase two - amendments and detailed consideration of the Bill

13. Following the consideration of the three objections at the meeting on 24
January 2018, members of the Committee will be able to lodge amendments
to the Bill, with an expected deadline of 26 February 2018 (see below).
Information relating to phase two of Consideration Stage can be found in
paper POI/S5/17/6/18.

Remaining provisional Consideration Stage timetable

24 January Evidence from the promoters on land plans issue (and
any other issues the Committee wishes to pursue)

Consideration of the merits of the three objections

The BiIll will then be open for amendments with a deadline for lodging of
Monday 26 February

7 February Consideration of Consideration Stage report (likely to be
published on 9 February 2018)

28 February Consideration of whether any amendments lodged
adversely affect private interests and, if so, pass the
merits test*

® Pow of Inchaffray Drainage Commission (Scotland) Bill Committee meeting on 22
November 2017. Paper POI/S5/17/6/1. Available at:
http://www.scottish.parliament.uk/S5PrivateBillsProposals/20171122 Public_Pack.pdf.



http://www.scottish.parliament.uk/S5PrivateBillsProposals/20171122_Public_Pack.pdf
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28 March Evidence from any objectors to particular amendments
(should the Committee have determined that any
amendments lodged adversely affect private interests
and, if so, pass the merits test)

25 April Consideration and disposal of any objections lodged to
particular amendments

9 May Consideration of any amendments and consideration of
the sections, schedules and Long Title of the Bill.

*the merits test involves the Committee determining whether the amendments
have (in the Committee’s opinion) “sufficient merit that there is a possibility of
their being agreed to after further scrutiny” (Rule 9A.9.7C of the Parliament’s
Standing Orders).

Clerk
Pow of Inchaffray Drainage Commission (Scotland) Bill



POI/S5/18/1/1
Annexe A

Correspondence from Alan R Thomson, Head of Corporate Relations,
Scottish Water, to the Convener, dated 5 January 2018

Thank you for inviting Scottish Water to comment on the waste water
treatment works at the Manor Kingdom Balgowan Estate, neat Pow of
Inchaffray in Perthshire.

| can confirm the waste water treatment works serving Balgowan Estate is a
private system which has not been vested in Scottish Water. | can also
confirm that we do not have any plans at this time to vest this private waste
water treatment works.

We had communication with the developer, Manor Kingdom, in relation to
Balgowan Estate in 2004 and it was clear at the time that the asset would
remain private.

If the current owners of this private waste water treatment works would like to
have it considered for vesting with Scottish Water, an assessment would need
to be made to determine what remedial works would be required to ensure the
treatment works meets the current standards and specifications required for
assets to be vested. We would also require that the land title and servitudes
be provided to us. Any associated costs, which are likely to be significant,
would need to be met by the private owners.

We would certainly be happy to discuss this matter in more detail with any
parties responsible for this private waste water treatment works to ensure
there is common understanding of the way forward if there is interest in it
being vested.

Correspondence from Alastair McKie, Partner, Anderson Strathern LLP,
on behalf of the Promoters, to the Clerk of the Committee, dated 8
January 2018

| refer to the Committee meeting on 13 December 2017 where the
Commission gave evidence (see pages 28 and 29 of the Official Report)
regarding an additional right of review/ appeal for heritors that could be
offered by way of an amendment. In your email of 13 December 2017 you
requested further detail of this.

| set out below further information on this and as you will be aware this
additional right of review/appeal can be triggered by any heritor provided the
stated criteria (-review thresholdll) is met and it is in addition to the right of
review/appeal for 10 or more heritors that is explained in my letter dated 11
October 2017.

For a variety of reasons previously stated (primarily practical and relative cost

grounds, and in regard to cost, the need to balance individuals' interests
against those of the whole body of heritors) the Commission did not feel it
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necessary to include a review/appeal procedure in respect of the setting of
annual budget.

However, in recognition of concerns expressed, the Commission would
propose to amend Clause 10 of the Pow Bill to include a review/appeal
procedure on the following lines which provides a right of review/ appeal to
both 10 or more heritors and/or any heritor where the -review thresholdl is
met—

1. The Commission will be required to issue a draft assessment
notice to each heritor, calculated on the basis of a draft budget
for that assessment year.

2. Each heritor will have 21 days to comment on the draft budget.

3. The Commissioners will then review any comments received
and then notify all heritors that the draft budget is either
confirmed (unchanged) or amended in the light of comments. If
amended, each heritor is to be given an amended draft
assessment notice.

4. The original budget, or the amended budget (as the case may
be) will the apply unless within 14 days—
a. at least 10 heritors require the budget to be
independently reviewed, or
b. if the draft budget exceeds the review thresholdl, one or
more heritors require it to be reviewed.

5. The -review thresholdl is £60,000 index linked form the
commencement of the first assessment year.

6. The review will be carried out by an expert to be appointed by
the Chief Executive of the Association of Drainage Authorities
or, failing which, by the Chairman of the Royal Institution of
Chartered Surveyors in Scotland or any successor body. The
expert will decide what the budget should be and the costs of
the reference to the expert will be included in the final budget for
that assessment year.

The Commission believe this proposal strikes a fair and practical balance
between the rights of individuals to challenge a budget they believe to be
excessive, and the interests of the heritors as a whole who will have to share
the cost of any review/appeal procedure. The Commission also believe that a
reference to an expert in this area will be quicker and more cost effective than
an appeal to the courts (who would no doubt require expert evidence
anyway). This procedure would of course be in addition to any right of appeal
to the courts by way of judicial review if a heritor believed the proposed
budget was in some way outwith the Commissioners‘ powers under the Act.
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In regard to increasing awareness of the Pow with Searchers, Perth & Kinross
Council and the Registers of Scotland (page 30 of the Preliminary Stage
Report (Committee meeting held 24 May 2017 ) | confirm the following:-

Property Enquiry Certificates

The Commissioners‘ solicitors (McCash & Hunter) have written to Millar &
Bryce (Searchers), County Property Searches, and Perth and Kinross
Council, requesting them to confirm that they will insert a reference to the Pow
Act (provided it receives Royal Assent) in Property Enquiry Certificates issued
in respect of benefited properties. To date both County Property Searches
and Miller & Bryce have confirmed that this is in order.

Registers of Scotland

The Commissioners' solicitors (McCash & Hunter) have also written to the
Registers concerning inclusion of the Pow in ScotLIS. The person those
solicitors spoke to previously at the Registers confirmed that this is precisely
the sort of information it was intended be included.

It is considered that the above matters will increase the awareness of the Pow
and the Pow Act (provided it receives Royal Assent).

Annexe B
Interim written submission by Peter Symon (December 2017)

Geographical boundaries of benefited land

1. The focus in my present, further interim submission to the committee is on
the redrawing of the boundary of benefited land as proposed by the Promoter.
The key finding is that the proposed geographical area differs substantially
from that of the area set up under the Pow of Inchaffray Drainage
Commission Act 1846 ("PIDA 1846"). The proposed drainage area is smaller
than the PIDA 1846 area. The area lost is not offset by areas added. Changes
to the area of benefited land mean changes in liability to assessment. A
smaller area base for drainage rates means, other things being equal, a
higher "rate per pound" for those liable to "drainage rates", for any given
budget level of the Commission. There may be consequences for the ability of
a reconstituted Commission to achieve the outcomes it sets itself. The
reduction in area also shifts the burden of assessment onto residential and
commercial heritors, who occupy less land, and away from agricultural
heritors.

2. | apologise for the lateness of this submission. | have largely avoided
presenting information on methods and sources. Please accept my assurance
that all reasonable care has been taken in analysing a relatively large amount
of information from publicly available sources.
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3. The information presented in the sketch plan (Figure 1) and in the text
below, should be regarded as interim in nature and is without prejudice to any
further information that | may present to the committee. Responsibility for any
errors or omissions in the plan shown on the accompanying Figure 1 and in
the text below, is mine alone. The plan may be reproduced subject to
attribution.

Sketch plan showing areas proposed to be added to, or excluded from, the
benefited land subject to assessment by the Pow Commission

4. On sketch plan Figure 1, the Pow of Inchaffray and its tributaries are shown
as solid lines. Symbols shown on the plan are mentioned in the text.

5. The red line is the boundary of the lands benefiting from the drainage
operations of the Pow of Inchaffray Drainage Commission under PIDA 1846.
All benefited land in terms of PIDA 1846 lies within the red line. Lands outside
the red line are lands that derived no benefit from (that is, did not increase in
value as a result of), the drainage works of the Commission authorised by
PIDA 1846.

6. Benefited lands are those which were determined to have increased in
value as a result of the drainage operations of the Commissioners, according
to the second survey carried out after the drainage works. The total area of
the benefited lands within the red line is approximately 1,930 acres.

7. Within the red line, areas shaded blue are those areas not included as
benefited land on the Land Plans submitted by the Promoter. The total area of
current benefited lands excluded from the Land Plans is approximately 378
acres, or around 20 per cent of the total current area of benefited land.

8. The largest area of land lies to the north of the Pow and is bounded roughly
by Mains of Gorthy farm (marked MG on the plan) to the north, Newrow
Lodge (Nr) to the east, Nethermains of Gorthy farm (NG) to the south, and
Carsehead farm (C) to the west.

9. Further, relatively large, areas of excluded land, also all lying to the north of
the Pow, are at Bachilton farm (Bt), Balgowan farm (Ba) [an area stretching
south along the west bank of the Jessie Burn to its junction with the Pow at
Balgowan Houses (BH)], and to the south of Abercairny House (A). There are
smaller areas of excluded land at Drumphin farm (Dr), south of Woodend
(Wo) at Ardbennie ditch, and near Powmill (P).

10. The vast majority of excluded benefited land is agricultural land lying to
the edges of the PIDA 1846 benefited land area. It is generally slightly higher
lying, and better drained, land, than the land which is proposed to be
benefited land in terms of the Land Plans. However, on some small parts of
the excluded agricultural land, residential development has taken place, some
of it recent. Examples of recent residential development of former agricultural
benefited land, now excluded on the Land Plans, are at Nethermains of


http://www.scottish.parliament.uk/S5PrivateBillsProposals/20171213_Peter_Symon_Map.pdf
http://www.scottish.parliament.uk/S5PrivateBillsProposals/20171213_Peter_Symon_Map.pdf
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Gorthy farm (marked by "4" on the plan). Another, less clear, case is at
nearby East Carsehead, where a farm cottage (now partly converted to
holiday letting use) probably already existed in 1846 but where the present
location of the dwellinghouse appears to be within the area of PIDA 1846
agricultural benefited land (marked "3"). There has elsewhere been erection
of agricultural buildings on the PIDA 1846 benefited land. Although
farmhouses are liable to Council Tax, agricultural land and buildings are not
liable to business rates, which is one of the principal reasons why local
authorities are reluctant to provide flood prevention measures on agricultural
land. These findings suggest that there may be issues of fairness arising in
respect of liability to assessment.

11. Much of the excluded land is not shown due to the scale of the plan.
Perusal of the Land Plans forming part of the Bill, indicates numerous cases
of small and not-so-small discrepancies with the boundaries of the benefited
area in terms of PIDA 1846 or with the individual numbered plots in the Books
of Reference which detail the "before and after” values of each plot, in relation
to the PIDA 1846 drainage works. It is not clear whether these divergences of
the Land Plans from the PIDA 1846 Plans is intentional or whether the
graphical representation in the Land Plans is schematic in nature. It is
suggested that if the Land Plans are to form the basis of identifying land liable
to assessment ("benefited land" effectively being "burdened land", in legal
terms), the exactness of the graphical representation may need to be
addressed.

12. Plot acreages were identical before and after the PIDA 1846 works. A
number of plots that had been expected to have increased in value, according
to the first Plan and Book of Reference carried out for the Commission, were
adjudged not to have increased in value and so were omitted from the finally
adjusted, settled list of plots that had increased in value. An example of a plot
that had been expected to increase in value before the PIDA 1846 works were
carried out, but which was adjudged not to have increased in value and was
not included in the list of plots that together came to a total of approximately
1,930 acres, is a plot just south of Abercairny House, marked "5" on the
sketch plan.

13. Commercial benefited land near Williamston farm (Wm) is marked "1",
being the gas pipeline pumping station, and is unaffected by the proposed
Land Plans. It is not known whether the outdoor nursery at Auchlone (marked
"2), near Abercairny House, occupies land within the benefited area.

Dollerie

14. A small area shaded yellow, amounting to approximately 22 acres in total,
or approximately 1 per cent of the total area of benefited land, are lands that
were owned in 1846 by Anthony Murray, Esg., Dollerie estate (marked "Do"
on Figure 1). These lands have never been liable to assessment, despite their
value in 1851 having increased by £8.4.9 due to the draining carried out in
1847-48. That is equivalent to 1.2 per cent of the total increase in value of
land of £670.3.8.
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15. Mr Murray was a "recalcitrant owner". His consent for the drainage project
was subject to an agreement concluded with the Commissioners before PIDA
1846 was obtained. Although the drainage was deemed to have increased the
value of his lands, forming part of the total 1,930 acres of benefited land,
rendering them liable to assessment, the Commissioners and Mr Murray
agreed the lands would not be assessed. The Dollerie lands continue to be
exempted from assessment to this day.

16. The Dollerie lands have been the subject of several major, grant aided,
improvement works by the Commissioners, to deepen the bed of the channel
at Tuckethill Bridge ("T"), in order to improve land drainage and avoid dangers
of flooding in upstream sections of the Pow and its tributaries. On the face of
it, the value of Dollerie lands may also benefit from such drainage works. The
Promoter seeks nevertheless to exclude the lands at Dollerie from the
benefited land. The reasons for and the consequences of such an exclusion
would perhaps be worthy of consideration, because it would restrict the extent
of lands liable to assessment. Areas proposed to be added to the benefited
land area by section 3 of the Bill and Land Plans

17. Areas shaded pink on the sketch plan in Figure 1, are those lands which
do not currently within red line boundary of the PIDA 1846 benefited land, but
which have been shown on the Land Plans as being proposed to be included
within the benefited land according to the Bill. The area of such land is more
difficult to calculate, as most of the plots of land were not surveyed as part of
the 1846 Act valuation procedure.

18. Approximately 83 acres of land was evaluated as part of the PIDA 1846
procedure but not included in the PIDA 1846 benefited land, whereas it has
been included on the Land Plans submitted with the Bill. Included among such
land is a field lying to the west of Balgowan Houses, between Redhills (Re)
and Ross (Ro). To that must be added other areas of land that was not
evaluated for PIDA 1846, but which has been proposed to be included, for no
stated reason (e.g. an area extending to approximately 45 to 50 acres on
either side of Cowgask Pow, west of the gas pumping station ("1").

19. Some of the land proposed to be added to the benefited land appears to
have long been considered, in practice, to have formed part of the PIDA 1846
benefited land area. It is possible that such land has legally become part of
the benefited land as it is currently constituted, for example, where it is subject
to agreement (express or implied), acquiescence or prescription. The point is
that, regardless of changes to the area of benefited land over the years,
including the effects of drainage schemes, there has been no change to the
aggregate base for assessment by the Commission, other than very minor
changes. In other words, lands added to the PIDA 1846 benefited land
hitherto have not been liable to assessment.

20. Visual inspection of the plan of areas proposed to be added to the

benefited land suggests a total of less than 200 acres, probably in the range
150 to 180 acres. Taking 200 acres as an upper limit, the net change to the

10
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benefited area is therefore, very roughly, 1,930 acres less (378 + 22 = 400)
plus 200 = a net loss of 200 acres, giving a new benefited land area of
approximately 1,730 acres. Roughly twice as much land has been excluded
from the benefited land area as has been added to it.

Conclusion

21. The committee should seek clarification of the basis for, and the
consequences of, the changes in the geographical area of benefited land
sought by the Promoter.

22. Modern drainage law has moved to exclusive reliance on the second of
the two traditional principles underpinning liability to drainage rates, i.e.
avoidance of danger (from flooding), whereas the Commission is working with
outdated principles of benefits from drainage. There would appear to be
nothing in common law or in the statutory constitution of the Commission that
would give the Commission the right to refuse to accept water draining from
adjacent lands, in its natural line and in reasonable quantities, into the Pow or
its tributaries, which it is obliged to accept. Improvement works undertaken by
the Commission have had flood damage avoidance objectives as much as
land drainage objectives. The challenge is therefore how to fit the
Commission's roles in both land drainage and flood risk management into the
language of "benefits to land".

Updated written submission by Peter Symon (January 2018)
1. Aims and objectives

| refer to my interim submission made to the committee, dated 12 December
2017. The main aim of the present submission is to assist the committee and
the commissioners (promoters of the bill) in their reflections on mapping
issues, with reference to issues concerning the demarcation of the area of
"benefited land" over which the commission would exercise powers as
proposed in the bill.

The principal objective of the present submission is to correct a small number
of anomalies identified in the information contained in the interim submission.
A secondary objective is to provide some detail on data sources and methods
that was omitted from the interim submission. Thirdly, | have sketched the
boundary of benefited land, as finally settled by the commissioners at the time
of the works carried out under the Pow of Inchaffray Drainage Act 1846
("PIDA 1846"), as far as can be ascertained from available information, on
each of the six main land plans deposited with the Scottish Parliament by the
promoters.

The extent of the apparent discrepancy between areas of PIDA 1846
benefited land excluded (I would argue) from the proposed benefited land in
the bill, and the area of benefited lands proposed to be added (again, as |
would argue), is somewhat lower than that expressed in my interim
submission of 12 December 2017. In particular, some 77 acres of benefited

11
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land in PIDA 1846 that had been carried forward in the bill as proposed
benefited land (land number 217), was wrongly counted as excluded land, in
the total acreages reported. (The lands in question were, however, marked
correctly on the accompanying sketch map as having been included as
benefited land.)

In order to expedite the deposit of the present submission | have regrettably
had to defer calculation of the precise extent of lands excluded or included in
the bill proposals. Likewise | have not supplied a revised sketch map. Details
of salient discrepancies are referred to below under each of the six
subheadings dealing with the six principal "Land Plans" deposited with
Scottish Parliament in 2017 by the promoters (no sub-heading is presented
for Balgowan Houses). | used the Land Plans as base maps on which to
annotate boundary issues, etc.

2. Work programme

Following publication on 13 December 2017 of my interim submission of 12
December 2017, | was approached by Mr Jo Guest, commissioner and
promoter of the bill, who expressed an interest in my comments. | accepted
Mr Guest's invitation to attend a meeting with him, held on 20 December 2017
from 10 a.m. to midday at the offices of Savills, Perth. The meeting was also
attended by Stephen Cranston (McCash & Hunter), clerk to the commission,
and Jonny Willett (Savills), who provided access to computer mapping
facilities that enabled us to look at the details of plans in which there were
issues arising.

In the meeting | was supplied with a set of numbered sheets labelled "Pow
Land Areas" which show the areas assigned to landowners each with a
unique reference number. | have examined these 2 Sheets and compared
them with the Land Plans deposited with the Scottish Parliament. The
boundaries of the "Pow Land Areas" depart from those shown on the Land
Plans only, it would appear, in only two places. Otherwise there is no
difference apart from that of scale. One difference is at the Balgowan Houses.
On "Pow Land Areas" Sheet 10, only lands contained within the curtilages of
individual houses and gardens are identified as "landowners"; amenity lands,
roads, footways and services not assigned to an individual landowner are left
"blank"; whereas the "Balgowan Houses Benefited Area" includes all such
communal or amenity spaces and roads, including seemingly sections of the
public road and footway.

Otherwise, the "Pow Land Areas" sheets resolve the issue of the apparent
exclusion of lands numbered 90, 91 and 92 on the 1847 Plan, lying to the
west of Jessie Burn at its confluence with Bachilton Pow and to the east of the
road to Balgowan farm. Whereas Land Plans shows these lands as having
been omitted from the benefited land in the bill, Pow Land Area Sheet 6
shows lands 90 and 91 as entirely included in the benefited land area and
land number 92 as being approximately 85 per cent included in the benefited
area (roughly 15 per cent of the land being excluded). All the land is assigned
to Landowner Reference 65. Further related issues are discussed below. |
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have assumed that it is the Land Plans submitted to Scottish Parliament that
are to be considered as being the key legislative documents, rather than the
Pow Land Areas sheets, but refer to the latter as appropriate.

An agreed outcome of the meeting was that | would supply the present
updated note on mapping issues to the committee and would also circulate it
to the commissioners by early January 2018. It has been a not inconsiderable
challenge, to present the information contained in this submission within the
timescale demanded by the bill procedure. | am well aware of my own
limitations in draughtsmanship and ask that the land plans be read as sketchy
and indicative, requiring scrutiny and verification, rather than as tablets of
stone inscribed to the highest standards of cartographic representation. To
that extent the information contained in the plans remains provisional in
nature.

Comments herein are made in general support for the principles of the bill.
They are not aimed at getting it ditched. While in Scotland, there is no
precedent for the unique Pow of Inchaffray Drainage Commission, the
commission is similar to a large number of drainage bodies in England,
notably the internal drainage boards (IDBs). Guidance on the demarcation of
boundaries of prescribed areas for such drainage authorities has been
discussed in a number of official reports over the years. For further guidance |
would refer the committee to Land Drainage in England and Wales (Report of
the Land Drainage Legislation Sub-Committee of the Central Advisory Water
Committee) (London: HMSO, 1951) and to the more recent Establishing New
Internal Drainage Boards - Guidance (issued by Association of Drainage
Authorities and the England Environment Agency) (Section 4.6, pp. 14-17°).
As the ADA/EA Guidance makes clear, in a different policy environment, there
is interest in encouraging new local drainage authorities, particularly where
they may take over duties for maintenance of watercourses handed over to
them by the Environment Agency.

In an effort to assist the commissioners in resolving any issues arising from
the comments | have already made | have, for want of time, left out evidence |
intended to include, relating to sections of the bill other than those concerned
with the priority matter of geographically demarcating the area of the drainage
district. 1 hope, if it would be of use, shortly to submit separately such
evidence, based on historical analysis of the accounts of the commission and
showing income and expenditure of the commissioners, as | hope to show
that there are lessons to be learned by considering how the organisation has
performed in the past and the changing environments in which it operated.

3. Land Plans
Land Plans referred to in the Pow of Inchaffray Drainage Commission

(Scotland) Bill and deposited at the Scottish Parliament, having been
annotated by me so as to mark on the approximate boundary of the benefited

®https://www.ada.org.uk/downloads/other/downloads page/Establishing%20New%20Internal
%?20Drainage%20Boards%20National%20Guidance.pdf (accessed 08 January 2018).
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land from information in the 1851 Book of Reference and the 1847 Plan. |
used the certified "fair copy” of the 1847 Plan by the Sheriff Clerk of the
County of Perth on 7th February 1848.'° The 1847 Plan, and the 1851 Book
of Reference, which states the finally adjusted extent and valuation of lands
benefiting from the drainage works under PIDA 1846, were later transferred to
the National Records of Scotland. The 1851 Book of Reference is the
definitive list of "benefited lands" under PIDA 1846, whereas the 1847 Book of
Reference included a number of lands that were estimated, before the works
were carried out, to increase in value but which were not included as
benefited lands after the works were completed and surveyed again.

The 1851 Plan accompanying the Book of Reference of lands benefiting from
PIDA 1846 works is considered by National Records of Scotland as unfit for
production.* However, the land numbers and acreages are identical in both
the 1847 and the 1851 Books of Reference. Some lands included in 1847
were omitted in 1851. Therefore the 1847 Plan has been taken to represent
with a high level of confidence the geography of the finally adjusted and
settled benefited land under PIDA 1846.

Under each of the six sub-headings below, working upstream from the outfall
of the Pow of Inchaffray on the River Earn, the main anomalies are
commented upon for each land plan, which are provided as separate files.
Lands are numbered as on the 1847 Plan and as in the 1851 Book of
Reference (not the same numbering as the Pow Land Areas landowner
reference numbers).

Lands are coloured using the same shades as in the sketch plan of 12
December 2017: blue for PIDA 1846 benefited lands omitted in the Land
Plans; pink for lands not included as benefited lands in PIDA 1846 but which
have been included in the Land Plans as part of the benefited lands; and
yellow for "Dollerie lands". The red line is the boundary of the PIDA 1846
benefited lands, as interpolated from the 1847 Plan and working from the
lands numbered in the 1851 Book of Reference. Land numbers (as per 1847
Plan and 1851 Book of Reference) and place names are given where
relevant.

Every effort has been made to ensure that the boundaries of the lands are
traced with reasonable accuracy but it is very much practical work in progress
that requires scrutiny.

A central methodological issue is the requirement in places to imply the line of
a boundary where the 1847 Plan did not provide a broken line completely
enclosing a numbered land. In such cases the approach followed here has
been to cross-refer to the list of areas of lands (in acres). It is also assumed

1% The fair copy is available online at:
https://scotlandsplaces.gov.uk/search/place/Madderty?id=1082 (accessed 08 January 2018).
The PIDA 1846 materials are under NRS reference RHP 23904. It is a clearer version of the
Plan than the copy in possession of the Commissioners.

A request to view it was lodged with NRS and a response is awaited at the time of writing.
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that farm houses and farm buildings, shown on the 1847 Plan, were not part
of the benefited land, because the criterion for determining whether or not a
land would or would not be included as having benefited from the drainage
operations was the extent to which the productivity of the soil had increased
(i.e. soil fertility and grazing capability) and not whether there was any building
on it. Land rent seems to have been the criterion, seemingly exclusively for
agricultural land and not development land. Farm buildings tend (then as now)
to be on higher land than the more waterlogged lands adjacent to the pow.
Otherwise, natural or artificial linear features, such as roads, ditches or edges
of woods, help to determine lines of boundaries of lands where no such line
was otherwise provided by the surveyor. Some woods were numbered lands
in their own right, others may or may not have been part of an adjacent land.
The importance and sensitivity of the matter of implying the boundary of
benefited lands will become apparent below and there is scope for debate
over the verisimilitude of some of the lines drawn as a result.

[LP1] Lower Section: Part 1 of 2

Land number 267 (Millhill): 2.804 acres. Was marked on the 12 December
2017 sketch plan, correctly, as having been omitted from the bill Land Plan,
but the area had erroneously not been added to the total area of PIDA 1846
benefited lands omitted from the bill Land Plans.

Straightening of the channel by removing meanders of on the floodplain below
Millhill, to improve the outfall, was chief among the PIDA 1846 works. The
drain appears to have been further straightened in this section as part of later
improvement works to the outfall. This was the most fiddly part of the overall
Plan to work through, with numerous small parcels of land taken for works.
There appears to have been quite a bit of smoothing off of the shape of the
proposed drainage district, mostly by adding pockets of land that were not in
the PIDA 1846 area, but also by a certain amount of shaving of portions of
PIDA 1846 lands here and there. Perhaps a lot of it is de minimis.

The main issue is probably the two areas of PIDA 1846 benefited land on
either side of the pow at Millhills (266 and the above 267) (NN 893 198),
which have not been included in the benefited area on the Land Plan. They
together amount to 6.5 acres: a small proportion of the whole proposed
drainage district, but near the all-important outfall and downstream of a
bridge. Local inspection would reveal whether or not there has been some
development on the lands.

Another issue is the proposed exclusion of Dollerie lands (see 12 December
2017 paper).

[LP2] Lower Section: Part 2 of 2
Some minor smoothing issues on north and south edges of benefited land
between Auchlone bridge and the outfalls of Drumphin Burn and Ardbennie

Ditch. On Ardbennie Burn, land number 2/187 (7.306 acres; assigned to
landowner reference 80, Pow Land Areas Sheet 4) was excluded from the
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1851 Book of Reference and not part of the PIDA 1846 benefited land. A strip
of benefited land along north side of Ardbennie Burn has been omitted from
the proposed benefited land area in the bill as has a small strip of land north
west of Woodend. A ovoid body of land to the west of Ardbennie Ditch is
marked on the 1847 Plan and whether it is or is not part of the 1851 benefited
land is unclear; speculatively it may be an example of a higher lying area of
land that is included in the benefited land area on the basis that it would
otherwise be a stranded "island" of dry land if there had been no drainage
operations.

At Dollerie, the excluded land appears to include a former lodge at Tuckethill
Bridge (probably an ancient crossing point on the Crieff-Perth road).

South west of Auchlone bridge, land number 271 was erroneously included, in
the 12 December 2017 submission, in the total area of PIDA 1846 benefited
land omitted from the bill Land Plans. The land amounts to 77.305 acres. In
fact it is shown on the sketch plan of 12 December 2017 as having been
included in the bill. There is, however, uncertainty as to whether the wood
lying to the north east of the land, and south west of Auchlone bridge, is part
of the land number 217, or is not. A broken line running along the west edge
of the wood, on the 1847 Plan, is taken to represent the implied boundary of
land number 217 and hence the wood is excluded from it. Assigned to
landowner reference 81 on Pow Land Areas Sheet 3.

Land number 222 on 1847 Plan (north west of Auchlone bridge and south of
Mindstretchers Auchlone Nature Kindergarten building) is excluded from the
proposed benefited land in the bill.

Two large lands, numbered 241 and 242 on the 1847 Plan (34 acres in total),
lying to the south of the body of water on the southern side of the "policies" of
Abercairny House, are excluded from the benefited land proposed in the bill.
A parcel of land numbered 243 (19.345 acres) was included in the 1847 Plan
but omitted from the 1851 Book of Reference and does not form part of either
the PIDA 1846 benefited land or the benefited land area proposed in the bill.

A strip of land between Kintocher farm and Drumphin farm, running parallel
with the north bank of the pow, has been omitted (1847 Plan land numbers
206, 207, 213 and 216; approximately 21.5 acres); whereas some land has
been added south west of Drumphin.

[LP3] Middle Section: Part 1 of 2

An amendment to the sketch plan of 12 December 2017 is needed to adjust
the boundary of land numbered 160 so as to exclude the part of the field lying
to the east of the line marked on the 1847 Plan running in a south south-
easterly direction away from the building marked on the plan on the site of
present day Carsehead Farm Cottage (NN 956 231). Acreage of land number
160 (21.84 acres) is too small to include the easterly part of the field, which is
therefore assumed to be outwith the PIDA 1846 benefited land. It is difficult to
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imply the line of the land boundary, in the north east corner of land number
160, where is clearly marked a building on the 1847 Plan. The building on the
1847 Plan sits exactly in line with the continuation of the linear feature taken
to represent the east boundary of land number 160, occupying a gap between
the end of the boundary line and the public road. For reasons elsewhere
stated, farm buildings or farm houses (including farm workers' residences) are
assumed to have been disregarded for the purposes of valuation of lands
benefiting from drainage works. It is nevertheless possible that some of the
land within the present-day curtilage of Carsehead Farm Cottage may have
been on PIDA 1846 benefited land. The buildings shown on the Land Plan,
and particularly on Pow Land Areas Sheet 5, are situated entirely to the west
of the said linear feature and its implied continuation to the public road, in
which case they would be more likely than not to be situated within the
benefited land. It has not been possible to ascertain whether the said
presumed field boundary feature is on the same line as the present day field
boundary shown on the Land Plan nor to plot the 21.84 acres extent of the
land number 160 on the present day Land Plan.

Nethermains of Gorthy (NN 960 232): formerly West Mains of Gorthy, on 1847
Plan. The 1847 Plan shows clearly marked boundaries, relieving any need to
imply the boundaries of the benefited land. West Mains farm is shown as a
broken U-shaped building in two parts. All buildings lie within and are
bounded continuously by linear features on all four sides: to the north, by a
field boundary; to the east, by Carsehead Mill Burn (present-day Carsehead
Mile); and to the south and west by a farm track running parallel with and on
the northerly side of a minor ditch. The farm buildings are outwith the
benefited land as is the land lying to its north. To the east of the Carsehead
Mill Burn (or Mile) lies land number 119, which is bounded on its south side by
a ditch labelled Gorthy Mill Burn on the 1847 Plan. To the south of West
Mains (Nethermains) of Gorthy lies land number 130. The boundary between
it and land number 131 is a continuous line formed by a drainage ditch
running parallel with and to the west of Carsehead Mill Burn (or Mile) and
continued by a broken line on the plan to the ditch and farm track forming the
south boundary of the farm.

If it is accepted that the Gorthy Mill Burn marked on the 1847 Plan is in the
same geographical position as the present day ditch shown on the Land Plan
and joining Carsehead Mill Burn (or Mile) at an obliqgue angle a short distance
south of the farm, and that the former farm buildings marked on the 1847 Plan
are in the same position as those presently on that site, then it strongly
suggests that the three residential buildings and gardens lying to the south of
the former farm buildings are more likely than not to be situated entirely within
the PIDA 1846 benefited land area. The row of three residential properties is
bisected more or less north-to-south by the boundary line between land
numbers 130 and 131 on the 1847 Plan (assigned to landowner reference 68
on Pow Land Areas Sheet 5). Properties occupying the former farm buildings,
on the other hand, would appear to be situated entirely outwith the PIDA 1846
benefited land, consistent with the argument set out above.
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The reasons why such a large area of PIDA 1846 benefited land has been
excluded from the proposed benefited land in the bill, should be explored with
the promoters.

[LP4] Middle Section: Part 2 of 2

Some issues to do with minor smoothing of the boundary, but mostly the
issues relate to the omission of lands to the north of the proposed boundary of
benefited land, which were included within the PIDA 1846 benefited lands
(lands numbered 81, 89 and 92, on the north side; and 147 on the south side).
Conversely, there is also the inclusion of lands that were on the 1847 Plan but
omitted from the 1851 Book of Reference (numbers 74, 94).

The land around present-day Newrow Ditch appears to have undergone
reconstruction of the historical arterial drainage system (viz Old Newrow Burn
- not a Commission-maintained ditch). Related reparcelling of the land may
have complicated the picture.

The most significant anomaly is the large-scale exclusion of PIDA 1846
benefited lands around Newrow Lodge, shading into the previously discussed
major exclusion of lands lying to the west.

[LP5] Upper Section: Part 1 of 2

Main issue here is the addition of three areas of land that was not part of the
PIDA 1846 benefited land. In a clockwise direction around the junction of
Redhills farm road and the public road to the south west of Balgowan, Pow
Land Area Sheet 9 assigns these additional lands to Landowner References
67, 91, 61, 60, and 63. These areas are quite sizeable.

The additional land lying between Redhills farm road and Balgowan houses,
assigned to Landowner Reference 67, was numbered 64 in the 1847 Plan and
1847 Book of Reference. However, it was omitted from the 1851 Book of
Reference, not having been included within the finally adjusted benefited land
in terms of PIDA 1846.

It is noted that the aggregate base of increased annual value of the lands
benefiting from the drainage operations of the commission was altered from
its original amount of £661.95 (decimal equivalent) to £681.83 with the
addition of two extra heritors with effect from financial year 1962-63, then
again to £689.13 with effect from financial year 1989-90 (when the number of
heritors increased by one). The commissioners might be able to provide
clarification of the reasons for these increases in overall valuation.

[LP6] Upper Section: Part 2 of 2
Here at the upper end of the drainage district, nearest to the watershed with

East Pow at Methven Moss SSSI, there appear to be several things going on.
Areas of PIDA 1846 benefited land lying south and east of Bachilton farm

18



POI/S5/18/1/1

have not been included in their entirety (lands numbered 1, 2 and 13; roughly
22.5 acres excluded). Conversely, a roughly equivalent amount of land, that
was not part of PIDA 1846 benefited land, has been added to the proposed
drainage district. Part of the explanation is perhaps that lands numbered 26
(9.94 acres) and 20 (16.5 acres) in PIDA 1846 (landowner reference 56/59
and 58 respectively) appear on the 1847 Plan but they were omitted in the
1851 Book of Reference final reckoning.

A triangular plot of land has been included as proposed benefited land, lying
south west of Bachilton farm, but it was not PIDA 1846 benefited land. It is
wrongly coloured blue on the sketch plan of 12 December 2017 (as "excluded
benefited land") whereas it should have been pink (land added).

A further complication is the discrepancy between the present Parliamentary
Land Plan and the Pow Land Areas Sheet 7. As mentioned above, this Land
Plan omits lands included in the PIDA 1846 benefited lands, to the extent of
approximately 31 acres in total. These lands (90, 91 and 92, assigned to
landowner reference 65) are nevertheless marked on the above Sheet 7
(correctly, in terms of PIDA 1846) as proposed benefited land. However, a
further strip of lands, lying to the north of Jessie Burn, including land
numbered 93 on the 1847 Plan but extending further north east to as far as
the bend in Jessie Burn, were not included in the PIDA 1846 benefited land
(number 93 was omitted in the 1851 Book of Reference), are not marked on
the Land Plan submitted to Scottish Parliament but are shown as proposed
benefited land on Pow Land Areas Sheet 7 (landowner reference 65). Such
lands are indicated on the annotated Land Plan through discontinuous
shading.
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Further supplementary written submission by Peter Symon (17 January
2018)

Evidence on the financial position of the Pow of Inchaffray Drainage
Commission and some issues arising for the Pow Bill

The annual accounts of the commission are required by the 1846 Act to be
registered in the Sheriff Court. The practice was adopted of entering the
accounts in the Register of Entail Accounts.’? These Registers were in due
course transferred to the national archives. More recent Registers remain in
the custody of Perth Sheriff Clerk. Those accounts to which public access was
available were consulted and the key figures for income and expenditure were
entered into a spreadsheet.’® The following is a brief outline of some of the
key findings of relevance to the Pow Bill.

There is also further discussion of issues over the demarcation of the
"benefited land", and some other matters arising.

The author assumes full and sole responsibility for any errors or omissions in
the note set out below.

1. Spending

The commission has always operated on the basis of raising through
assessments (and grants, when available) what it needs to cover its costs.
Therefore it perhaps makes sense to ask, firstly, how much does the
commission spend, on average, each year? The answer is, in 2010 prices,
just under £17k (Table 1). (That is roughly equal to just under £20k in 2016
prices but, for consistency, 2010 prices will be used throughout.*®)

Table 1. Pow of Inchaffray Drainage Commission: Annual expenditure,
1859/60 to 2015/16, in 2010 prices (adjusted by Retail Price Index, base
year 2010)*

Type of expenditure Real annual expenditure (%)
(RPI adjusted: base year 2010)
Drainage operations £14,365.04 (84.6%)

12 Why the accounts were entered in the Register of Entail Accounts is not clear. The 1846
Act did not specifically require it, just that the accounts be registered by the court. Several of
the Pow heritors, including most of the owners of the larger estates, at the time were owners
of entailed estates and were engaged around the same time in estate improvements,
including drainage, the expenses of which were eligible for the not inconsiderable advantages
conferred by then current legislation. | shall resist the temptation here to go further into the
many issues arising over the ways in which the accounts were registered.

3 Articles 10 and 11 of Schedule 1, introduced by Section 1(2) of the Pow Bill, provide for
access to audited accounts, but only for heritors and possibly on a fee paying basis. Such an
arrangement compares very unfavourably with the free and open right of public access to the
accounts of the commission provide by the current 1846 Pow Act.

4 £19,980.71, or £16,981.01 multiplied by 1.17665 (based on RPI 2010=100 and RPI
2016=117.665). All figures are inclusive of VAT, from its introduction in 1973.
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Salaries £2,142.05 (12.6%)
Miscellaneous £473.92 (2.8%)
expenses

Total £16,981.01 (100.0%)

* excluding 2002/03 (no data)

Source: Annual Accounts of Pow of Inchaffray Drainage Commission,
Register of Entails Accounts, Perth Sheriff Court records

Table 1 also breaks spending down into the three headings used in the
accounts. It shows that the bulk of the commission's spending is directed at its
core function of cleaning the Pow. The period selected is from the beginning
of the "normal” period of operations, once the drainage works authorised by
the 1846 Act had been completed and all compensation paid out to
landowners whose land had been damaged or taken for the works. Over the
period, the commission has spent 84.6 per cent of its budget on drainage
operations. Most of it was routine maintenance and, until the 1970s, required
manual labour, hand tools and no mechanisation.*”

Salaries (or fees) paid to clerk, surveyor and auditor amount annually to just
over £2k, or 12.6 per cent of the commission's budget. This expenditure
masks an unknown level of goodwill and voluntary work by commissioners
and their agents. The mutual nature of the commission, as a drainage body,*®
is a strength (since it provides a framework in which landowners are obliged
to co-operate in the maintenance of a shared piece of essential infrastructure
from which all derive benefit) but is also a potential weakness (as resistance
to budget increases may jeopardise essential maintenance, repairs and
reconditioning of the Pow and perhaps threaten the viability of the commission
so far as to render it unviable).'’

The rest of the commission's budget has been spent on a variety of things,
some occasionally big but most small, and including suchlike as charges for
overdrawn bank accounts, payment of interest on loans, court fees for
registration of accounts, fees for legal action to recover monies owed,
advertising for contractors, hire of rooms for meeting and press adverts for
meetings. Recently, most of the entire budget has been on "miscellaneous
expenses”, with drainage operations suspended in order to fund the
professional services required to promote the Pow Bill.

'* Other than for transporting materials.

18t may be interesting to consider whether, if the commission were deemed to lack the
universality of membership qualification required of a "community-controlled body" in terms of
section 19 of the Community Empowerment (Scotland) Act 2015, Scottish Ministers could
make an order under section 20(2)(a) of the above Act designating the commission as a
"community participation body", and with what implications.

" Administrative problems of the earlier history of the then 361 drainage authorities in
England and Wales were examined by a Royal Commission set up in 1927 which "recounted
the earlier history of drainage administration and described a tangle of authorities working
with antiquated powers and inadequate resources" (H.C. Darby, The Draining of the Fens.
C.U.P., 1956; 2nd edition, 1956, p. 259). There are fewer than one third of that number of
drainage authorities in England and Wales today.
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Figure 1 shows the trend through time in spending by the commission,
including the recent predominance of "miscellaneous” and the generally
consistent share taken by "salaries"”, which have occasionally been minimal.
The period covers from 1881 to present, for reasons stated below.

Figure 1. Pow of Inchaffray Drainage
Commission: Real expenditure (in 2010 prices)
on drainage operations (series 1), salaries
(series 2) and miscellaneous expenses (series
3), 1881/82 - 2015/16
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Source: as per Table 1.

It will however be immediately apparent that the most striking feature of the
commission's annual spending over the period is not what it has been spent
on but the pattern of aggregate expenditure. There is little variation from one
year to the next for a number of years, even several decades. Periodically,
major works by the commission, on widening, deepening, reconstructing or
reconditioning the Pow or its tributaries, have required annual expenditure
higher than £40Kk, up to £80k, in total.

Between 1881-82 and 2015-16 (no data for 2002/03), the suggested threshold
for heritors' right of appeal against a proposed increased budget, of three
times the indexed annual budget of £20k, i.e. £60k in real terms, was
apparently only reached in four years: 1933-34 (£66k), 1978-79 (£61k), 1980-
81 (£80k) and 1995-96 (£60k).*®

18 per Alastair McKie, cols 28-29, Draft Official Report of 7th Meeting of POIDC(S) 2017 Bill
committee, 13 December 2017. The figures quoted are based on 2010 prices.
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Lowering the threshold to two times the same indexed budget, i.e. £40K in real
terms, includes the remaining years in which there was major investment
works over the period, but these are somewhat exceptional, being three years
of wartime measures, 1941-42 (£44k), 1942-43 (E56K) and 1944-45 (£42Kk).

Variations in the nature of "drainage operations” being carried out in "routine”
years of maintenance, should be mentioned. In the Victorian period, erecting,
repairing and renewing fencing along the banks of the Pow accounted for a
large share of the total expenditure on "drainage".'® On livestock farms,
fences help prevent slippage of banks and provide security for stock. Since
the 1970s, mechanisation of drainage has brought increased emphasis, in
contrast, on access to the Pow and its tributaries by large machinery (for
dredging and for scrubcutting) and for that access to be maintained, which the
commission has not always been able to ensure.?

If years of major expenditure projects are excluded, real annual average
expenditure of the commission will be lower than the overall £17k quoted
above (see Figure 1).

To complete the historical overview of expenditure, Figure 2 shows real
annual spending (2010 prices) by the commission from the earliest year for
which accounts data are available, 1847-48. It includes the period of
construction of the Pow drainage system, a project which amounted to more
than £1M in 2010 prices. Initial years' expenditure dwarf those of later years.
Also apparent is a "spike" in expenditure some 30 years after the Pow
drainage works commenced. Almost all of the increase was due, in 1877-78
and 1878-79, to payments made in several instalments to one Peter Lawson,
contractor, for a major widening of the Pow in 1877-78. In 2010 prices the
commission spent £126k in 1877-78 and £79k in 1878-79.

The urgency of the need for widening of the Pow was demonstrated less than
a month after the payment on 3 August 1877 of the first instalment to Mr
Lawson. The local press reported that serious flooding caused by storms over
a number of days in mid-August caused the level of the Pow to rise to
between eight to 12 inches higher than the railway track and the embankment
was washed away in seven or eight places between Balgowan and Madderty
stations.?’ Evidence perhaps of the sort of flood levels exceptionally
experienced locally, in the absence of adequate drainage.

% To the extent that the relevant heading in the accounts emphasised "fencing" works rather
than the annual ditch cleaning works.
% There is an education role to be played by the commission in respect of the 6m strip of land
along each side of the banks of the Pow over which it seeks to exercise right of access for
maintenance. An example of development obstructing access to the banks of the Pow may be
at Millhills, where a commercially let holiday cottage is constructed within the 6m strip of land
next to the top of the bank, including a veranda built on stilts resting on the slopes of the
banks (https://www.airbnb.co.uk/rooms/7430584 ; accessed 16 January 2018). The property
would appear to be just outwith the benefited land in terms of the 1846 Act, but it is a
borderline case, due to the ambiguity of the markings on the 1847 Plan. At Balgowan houses
there are obstructions along one bank by housing development and on the other bank by
Ellanting of trees.

The Dundee Courier and Argus, Wednesday, 22 August 1877.
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Figure 2. Real total gross expenditure by Pow of Inchaffray Drainage
Commission, annually, 1847-48 to 2015-16 (year ending 27 July); £
sterling, RPI-adjusted for base year 2010

700000.00

600000.00 I

500000.00

400000.00

= Seriesl

300000.00

200000.00

100000.00 I

0.00

11
21
31
41
51
61
71
81
91
101
111
121
131
141
151
161

Source: annual accounts of Pow of Inchaffray Drainage Commission (no data
for 2002/03)

2. Income

The commission raises virtually its entire income from assessments on
heritors who are liable to pay for benefits derived from the drainage works.
Excluding the first few years of construction phase of the Pow works,
assessments accounted for 96.4 per cent of total gross expenditure, on
average, over the period from 1859/60 to 2015/16 (excluding years from
2002/03 to 2014/15 inclusive, for which there is no data). In 2010 prices the
average annual amount raised by assessments is £16,375.81. By 2015/16,
the assessment was £23,876.72 (including VAT), or, in 2010 prices,
£20,292.12.

The only other significant source of income has been occasional agricultural
grants from central government to pay for the improvement works carried out
from time to time. The commission has also borrowed privately, from the
1930s, on individuals in the local area. Such loans were paid off by the 1950s.
The essential point is that the commission has funded regular expenditure
almost entirely by assessments levied.

It is not possible here to present an analysis of the distribution and incidence
of assessments on heritors through time, by using the schedules of
assessment included in the accounts of the commission.*?

2 Assessments were levied directly on heritors (who numbered 14 until 1905-06, rising to 30
in 2001-02), so presumably indirectly on farm tenants.
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An overview of the pattern of aggregate assessments over time is shown in
Figure 3. Periodic upward steps in nominal aggregate assessment are
followed by sometimes lengthy periods of no change.

Figure 3. Pow of Inchaffray Drainage
Commission: Total assessments, nominal £
amounts, by year ending 27 July, 1848 to 2016
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Source: annual accounts. No data for 2002/03 to 2014/15.

The gaps in assessments in the early years of the commission are actual, not
graphic artefacts. Not until 1875-76 did the commission adopt the practice of
levying one assessment of heritors each financial year. Earlier, there were
gaps of one to three years between assessments. From the year ending 27
July 1876 (just prior to the major improvements described above) the
commission adopted the practice of levying one annual assessment. That
practice has continued to the present day with only one exception, in 1977-78,
when there were two assessments levied in that financial year, in order to
finance the improvement works then being carried out.

Figure 4 presents annual data on assessment income and expenditure on
drainage operations, in 2010 prices, by the commission, from 1859-60 to
2015-16. After the early period of intermittent assessments, the pattern settles
down to one of assessments following closely the level of drainage
expenditure, which could vary quite significantly from one year to the next
(including the major works of 1877-79). The link between levels of drainage
expenditure and assessment is not broken until the 1930s and 1940s when
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private borrowing and wartime agricultural executive measures provided a
means of additional funding.*

Figure 4. Pow of Inchaffray Drainage
Commission: Real Assessments (series 1) and
Real Drainage Expenditure (series 2), Annually,
1860-2016 (RPI adjusted, base year 2010)
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Source: as Figure 3.

Figure 5 excludes the years earlier than 1881/82 and looks at total real annual
assessment income and real total annual expenditure (on drainage, salaries
and miscellaneous). What is striking is, with the exception of the period
around 1977-78 to 1980-81, when major improvement works were 50 per cent
grant-aided but assessments were increased sharply to cover the rest of the
cost, real aggregate levies on heritors have remained remarkably stable:
generally periodic hitching up of the total amount which then sinks slowing in
real terms for several years, while remaining within the range of £10k to £20k
in total per year. This remained the case during the last major improvement
works, slightly over 20 years ago. It suggests prudent management of the
commission's resources, but may also reflect a realistic response to a general
lack of resources required to carry out major works.

2 To pay for a contract amounting to £985 for reconditioning the upper section of the Pow in
1933, the commission borrowed £1,000 from a private individual. It had previously explored
the possibility of utilising government grants under the Land Drainage (Scotland) Act 1930.
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Figure 5. Pow of Inchaffray Drainage
Commission: Real Income from Assessment of
Heritors (Series 1) and Real Total Expenditure

(Series 2), £ sterling in 2010 prices, for years
ending 27 July 1881/82 to 2015/16
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Source: annual accounts of Pow of Inchaffray Drainage Commission

Note: Year 1 (first year): 1881/82; year 135 (last year): 2015/16; no data for
expenditure, 2002/03; no data for assessment income, 2002/03-2015/16;
value for assessment income 2015/16=£20,292 (not shown on chart)

Since the 1980s, central government capital subsidy has moved away from
land drainage and grants have dried up.?* Farm subsidies post- Brexit are
currently in an uncertain "black box".>®> Assuming no drainage grants will be
available and no flood prevention funding either, the most likely scenario is a
return to pre-World War Il circumstances, in which the commission is entirely
self-financing.

This completes the brief sketch of the historical development of the financial
position of the commission.

3. Reconciling differences between SP Land Plans and the 1846 Act
Plan

Further to the issues raised in my earlier submissions, it is tentatively
suggested that there may be four principal reasons for apparent discrepancies
between the areas demarcated as "benefited land” on the Land Plans

1t would therefore be interesting to know what programme the mid-1990s works were
carried out under.

% There is also the matter of the reconstituted commission no longer consisting of almost
exclusively of agricultural heritors and what implications the new composition of the drainage
body may have on access to subsidies for drainage.
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submitted to the SP by the promoters and the areas indicated on the Plan
drawn in 1847 under the 1846 Act.

Seldom has there been any need for the actual boundary to be factually
decided. Heritors have been few in number and there has been little
subdivision of the their lands. The amounts levied have, for most, been low
and when assessed the payments have generally been made in a timely
fashion.?®

Slightly further to digress, the above is not to downplay the importance of
registering new heritors, as demonstrated by the organisation by the
commission of a number of "Meetings of Owners" held during the period from
around 1915 to the mid 1930s. This was during the period of the beginning of
the breakup of the large landed estates and the purchasing of farms by
owner-occupier farmers. Expenses of such "Meetings of Owners" (usually
held in the George Hotel, Perth) are entered in the accounts under
"miscellaneous expenses" as "Stamp Duty Declarations" or "stamping of
declarations by owners".?” Heritors' meetings organised by the commission
would therefore appear traditionally to have been used partly as a way of
ensuring that registration of heritors is kept up to date, albeit a smaller and
more homogenous group of heritors than is now the case.?®

Reasons for divergence from the 1847 Plan in the SP Land Plans may
include:

(a) Field boundary changes. Fields marked on the 1847 Plan are generally
now larger, although some have been divided by new boundary features.
Drainage operations have removed some ditches (e.g. by burying them in
underground pipes). Perhaps current field boundaries have been followed on
some of the Land Plans. The decision is whether to allow the 1846 boundary
to run through fields or to adjust the new boundary to run around current field
boundaries, either by enlarging the area or by reducing the area. The area
around Cowgask Burn is a possible case of such enlargement.

(b) Several of the numbered plots marked on the 1847 Plan were not carried
into the finally adjusted and settled list of plots comprising the benefited land

% Notwithstanding a number of cases of persistent late or non-payment over the years,
requiring the commission on occasions to take action to recover monies due. There may be a
point to consider here, in relation to the proposed limitation of levies on residential properties,
about the costs to the commission of recovering unpaid sums levied. Lower levies on
individual heritors is a disincentive to collection, ceteris paribus. An effect of the proposed limit
is to reduce the incidence on some residential heritors by roughly one third, or the fraction of
the annual value on which the uniform rate per pound was imposed under the original 1930
legislation in England, albeit collected through the Special Levy directly from local authorities.
The proposed limit also raises the need for review to take account of the effect of house
extensions. In discussing proposed procedure for appeals against assessment, it is helpful to
distinguish appeals against the value of chargeable land, from appeals against the levy
charged on that land.

" Expenses were minimal. The number of owners making declarations was between one and
three per meeting.

8 as per Pow Bill, Subsections 1 and 2 of Section 16 (Register of Heritors). See generally
Pow Bill Sections 7 to 9 (Heritors' Meetings, etc).
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of the commission. However, it is only possible to identify the "abandoned"
bits of land by checking the list in the 1851 Book of Reference and noting
those plot numbers that are not contained in it. If that is not done then areas
that should not have been included in the benefited land are incorrectly shown
on the SP Land Plans as part of the benefited land.

(c) Some land at the edges of the area has not been included, in the following
areas: Bachilton; Mains of Gorthy/Nethermains of Gorthy/Newrow;
Abercairny; Millhills.

(d) There may have been some smoothing of the line of the boundary of the
benefited land, associated not only with field boundaries but perhaps also with
land contour lines.

4. More on possible "new" heritors

Some of the residential properties that, it is submitted, have been erected on
benefited land according to the 1847 Plan, but which have not been included
on the land plans submitted as part of the Pow Bill, are of long date. One is
the building, understood to be a dwellinghouse (approximate NGR NN 893
199), situated slightly north west of Millhill [or Millhills] Bridge. No building is
marked on the 1st edition 25 inch sheet published in 1866.%° A building is
shown on that site on the 2nd edition 25 inch sheet published in 1901.%° The
building is within the benefited land numbered 265 on the 1847 Plan and
assessed on an increased annual value of 2s. in the final list of benefited
lands in the 1851 Book of Reference.

The relevant Pow Bill Land Plan shows the proposed boundary of the
benefited land as running through the middle of the 1847 Plan land number
265, parallel with the Pow, following the line of the field boundary marked on
the above 1901 OS map sheet, so as to include the strip of land between it
and the Pow but to exclude the part of the land on which the building is
erected.

At Nether Mains of Gorthy (approximate NGR NN 961 232), the 1901 2nd
edition 25 inch OS map sheet shows two dwelling houses on what, it is
submitted, is benefited land in terms of the 1846 Act.** The 1st edition 25 inch
sheet of 1867 shows only one of these houses.** There are no houses on the
benefited land in the 1847 Plan.

These examples suggest that "disregarding” dwellinghouses built on benefited
land, for the purposes of assessment by the commission, may have been
standard practice in Victorian and Edwardian times, and perhaps until much
later.

% http://maps.nls.uk//view/74957220
%0 http://maps.nls.uk//view/82899411
31 http://maps.nls.uk//view/82899165
% http://maps.nls.uk//view/74957921
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Just as no "new" heritor was necessarily created by building houses on
benefited land, in the examples and during the period above, neither was
there any reduction in the liability of the heritor whose land had been reduced
in area, for loss of benefit derived by the drainage works.

In the above case, the increased value of Gorthy estate lands in 1851, on
which assessments would be raised, was determined to be £115. 2s. 4d. That
continued to be the value on which the assessment of the Gorthy lands was
raised, regardless of the above housebuilding, right up until 1921-22. The
estate continued to be assessed on the same valuation as had been finalised
in 1850-51 after the draining. From 1922-23, each of the two farms on the
former Gorthy estate's part of the benefited land, Mains of Gorthy and Nether
Mains of Gorthy, was thereafter assessed separately, the chargeable values
apportioned between these two "new" heritors according to their shares (£87.
13s. 10d. and £27. 8s. 6d. respectively).

It should also be noted that, at no point in the post-1846 accounts of the
commission, does the railway company figure as a heritor.

5. Benefits derived from Pow drainage by Balgowan Housing heritors

A general issue is the justification for inclusion in the drainage district for
which the commission is responsible. There are traditionally two and they are
the deriving of benefits or the avoidance of danger by the drainage works
carried out by the drainage authority. It is difficult to disentangle the extent to
which either factor is relevant to a particular piece of land. Benefits include the
avoidance of danger by flooding and also by the avoidance of excessive
levels of soil moisture through waterlogging, a phenomenon which increases
the risk of surface water flooding.

In the case of Balgowan housing estate, the principal and major benefit of the
drainage operations of the commission, is the outfall into the Pow that is
provided for the subsoil drainage of the housing area. It could be argued that
the structural stability of the foundations of houses derives benefits from the
Pow drainage work, which helps avoid saturation of the soil. By extension, it is
the Pow commission's work that enables the level of the water table to be
lowered sufficiently for housing development to take place on that land.

It is also relevant to note that the Balgowan housing area is situated adjacent
to the principal watercourse.®® That is a relevant factor to take into account, in
the context of the guidance contained in the "Medway Letter" to drainage
authorities in England (see ADA/EA guidance referenced in my previous
submission).>* Land next to such a watercourse is more at risk of potential

¥ Although Balgowan is in the unusual position of also being situated at the edge of the
benefited land.

* The "Medway Letter" distinguishes agricultural land from other land by recognising the
need for agricultural land up 8 feet above the height of the flood level to be protected from the
damage to crop roots that may result from a raised water table. On the other hand the
damage to building foundations from a high water table was not considered important enough
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overspilling of banks caused by obstructions downstream, including collapsed
banks, fallen trees, overgrown vegetation and silting. For more on the
possible agents of obstruction, see below.

It is also noted that reservoirs flood maps show a risk of inundation of land
north of Balgowan, and of Meikle Burn (the headwaters of the latter are
Scottish Water's Loch Meallbrodden reservoir).

The above discussion does perhaps raise the wider issue of whether the Pow
Bill needs to provide for review of the boundaries of the benefited land.

6. Functions of the commission (Pow Bill Section 1(2) and Schedule 1)

Two potentially important conservation functions of the commission may need
addressing in the Pow Bill. One is beavers. The other is peat soils.

Beavers are apparently increasingly prevalent throughout the Tay river
catchment, including the Pow benefited land. Beavers have the capacity, if
uncontrolled, fundamentally to alter the nature of the biosphere of the Pow, in
extremis to a hydrosere (wetland habitat; sedges, rushes). However, beavers
are not necessarily always the antithesis of the traditional functions of the Pow
commission. Managing water levels can also include, when appropriate,
holding back the flow of water.

| have no answers to the puzzle posed by beavers. | merely note the
phenomenon and suggest that consideration be given to the inclusion of
relevant provision in the Pow Bill for the commission generally to have regard
to the promotion of wildlife conservation, in carrying out its functions.

In regard to carbon-rich and peat soils, the effects of drainage are notoriously
evident in the Fenlands of East Anglia, where the ground level of drained peat
soils have fallen considerably below sea level over large areas. In the Pow
area there is no large area of peat but there are two patches of nationally
important, Class 1, carbon-rich, basin or valley peat soils, deep peat or priority
peatland habitats.>® One of them is the Methven Moss SSSI, which borders
the benefited land. The other is land, designated as Landowner Reference 64,
lying along the south bank of the Pow from north of Williamston to almost as
far west as former Madderty station. These and other sensitive carbon-rich or
peat soil habitats have special drainage needs.

It is submitted that general environmental and recreational duties could be
extended to the commission through the inclusion in the Pow Bill of a suitably
amended form of Section 61A of the Land Drainage Act 1991, as added by
the Land Drainage Act 1994, Section 1 (applicable to England and Wales).*®

to warrant protecting land up to that height above normal water levels and the limit was set
instead at zero feet above flood level.

% http://soils.environment.gov.scot/maps/carbon-and-peatland-2016-map/
% http://www.legislation.gov.uk/ukpga/1991/59/section/61A
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In connection with land classification, arising from Pow Bill Schedule 4 -
Calculation of chargeable values, UK Soil Observatory maps suggest that
the land is all either category 3.1 or 3.2, apart from a small patch of category
5.3 around Methven Moss (landowner refs 56/59 and 58).3” There are no
areas of land category 2 or 4 within the benefited land, as shown on maps at
a scale of 1:250 000. Are there in fact any, presumably small, areas of such
land categories within the benefited land?

7. Notice of planning applications and consent for activities affecting
the Pow and adjacent land etc. (Pow Bill Sections 18, 19 and 27, and

Schedule 5)

Section 18 of the Pow Bill seeks to amend Section 35(1) of the Town and
Country Planning (Scotland) Act [TCPSA] 1997, in order to facilitate
notification of planning applications etc. The Scottish Parliament's Local
Government and Communities Committee on 15 December 2017 launched a
call for written evidence on The Planning (Scotland) Bill*® (SP Bill 23),
introduced in the Scottish Parliament on 4 December 2017 as a Scottish
Government Bill by the Cabinet Secretary for Communities, Social Security
and Equalities.®*® The Planning Bill proposes major changes to existing
provisions of in TCPSA 1997 concerning the use and development of land. It
is suggested that the Pow Bill promoters may wish to consider whether they
might participate in the Planning Bill consultation. The closing date for receipt
of submissions is Friday 2 February 2018.
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Written submission by Wing Commander G J Roberts

| should like to comment about the Pow of Inchaffray Drainage Commission
(Scotland) Bill current being considered by Committee at Parliament. While |
would agree that the extant Bill is in need of overhaul, | do feel that the new
proposal it has some unsatisfactory elements, mostly already raised by
others. Nevertheless |  should like to add three  specific
comments/amendments for your consideration.

1. Firstly, along with other residents in Balgowan, we form a large proportion
of the Heritors yet are given too modest a representation on the
Commission to provide a meaningful voice for our community. Additional

%" http://mapapps2.bgs.ac.uk/ukso/home.html

% http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/107221.aspx
gaccessed 10 January 2018)

o http://www.parliament.scot/parliamentarybusiness/Bills/106768.aspx (accessed 10 January
2018)
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representation should ensure better dialogue to convey any concerns in
Balgowan. A minimum of three representatives from Balgowan should be
required, along with a requirement for at least two to be at any meeting of
the other Commissioners to make that meeting valid.

2. Secondly, having adequate representation on the Commission would be
my major thrust but this must be supported by adequate safeguards to
prevent Annual Fees being increased without good reason or proper
scrutiny. To be fair, the current Commissioners have not sought to
increase the Annual Fee since 2007, when we moved to Balgowan.
Nevertheless, there is some disquiet on this point and full transparency
would go some way to allay fears.

3. Finally, the main thrust for the Annual Charge, for those in Balgowan, is
the discharge from our Treatment Plant into the Pow. This point was made
at a Public Meeting with the Commissioners at Findo Gask at the early
stage of the process to introduce the new Bill. This Treatment Plant is yet
to be adopted by the Council and, in the event of it being adopted in the
future, some assurance is necessary that residents in Balgowan will not be
required to pay both sewage charges and fees for the Pow Water. This is
a simple case of fairness for future generations but very important.

In summary, | feel that the current Commissioners have safeguarded the Pow
over the years in an economical way. They have used a local and reliable
tradesman to maintain the Pow and deal with any obstructions and | would
wish for them to continue in this fashion. To adopt a -large-projectl view and
seek numerous tenders would hardly seem necessary and likely bring
additional costs. The same applies to other suggestions on further mapping
and the like. The proposed Bill would bring more properties into the mix and
the situation of some benefitting from the Pow without being asked for any
contribution would end. Our involvement clearly stems from Manor Kingdom's
application to build houses on the sawmill site being linked to supporting the
Pow Water, presumably because of the Treatment Plant. If we are to
contribute in the future, it must be proportional to the respective outflows
along the Pow from farmland.

Thank you for taking the time to read my input, which | hope will be
considered along with the others you have received. Fair play is all that is
being asked for and | commend my suggested amendments to you.

Written submission by Dr WT & Mrs F J Dove
The purpose of this submission is to present our concerns about the proposed
new Bill and to suggest some points that the Committee may wish to consider
making to the Bill.
As fully paid-up Heritors (who acknowledged and complied with the extant

1846 Pow Water Drainage Act since moving in on 24th August 2006), we see
no reason for similarly paid-up Heritors to incur further costs should a
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reassessment/remapping exercise be deemed necessary. We respectfully
suggest that such undertakings should be financed by those Heritors that are
in arrears and — only if said recovered funds prove insufficient — should the
extra burden be laid equally amongst all Heritors.

There is a complete lack of detail regarding the relationship between
Balgowan estate and the Pow. The impact of homes at Balgowan over the
few hundred metres that they front the Pow is unquantified. Assuming our
waste water is discharged in to the Pow then it is either cleansed before doing
so at the waste water treatment works, or it is surface/drain water which will
have marginal environmental impact on the Pow. In contrast the water which
is being discharged in to the Pow from the remainder of the 16+ miles of it
which it drains comes mainly from farmland containing silt, agricultural
fertiliser, etc. which could have significant impact in comparison.

Adoption of the waste water plant within the Balgowan estate will happen
when the plant is brought up to the standard required by Scottish Water. At
this point residents will be liable for the waste water collection charge to be
added to council tax bills. At the point of adoption the technical collection of
water and disposal will remain unchanged for residents: the house builder,
which currently owns and operates the plant at their expense, does not in
itself have an impact on the new Bill. As the collection and removal of waste
water is currently done by the house builder, they therefore should be
responsible for any discharge in to the Pow. This will change at some point
once the responsibility of Scottish Water and therefore that body should be
responsible for any charges being levied to the homes served by the Pow, not
the householders who will effectively otherwise pay twice for the collection
and removal of the waste water generated (once to the Commission and
again to Scottish Water).

Points for consideration

1. The new Bill should include specific detail to avoid any conflict of interest
between Heritors and those undertaking professional duties for the
Commissioners: this should also include a requirement to tender any of the
works required for maintenance or improvement works. It is essential to seek
best value for money to ensure the annual cost of works on the Pow is as low
as possible.

2. There must be absolute transparency of the proposed costs for the annual
Pow charge. There must be an open book approach so it is clear to all the
Heritors how the bill and the amount that they will be charged is calculated.

3. There must be the ability to seek a review of the annual assessment if
required (e.g. a substantial increase over the previous year's charge): this
must be a meaningful process which might actually result in amendments to
the assessment if justified.
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4. Significant increases of the annual charge must be controlled and
restricted.

5. There must be a provision to engage with the community group at
Balgowan estate. This should only take place if the group is formally
constituted. This engagement could take the place of the requirement for
three individual Commissioners from the estate but the group should have the
power of at least 3 Commissioners. The estate constitutes over 70% of the
Heritors and should have a significant and meaningful voice within the
Commission.

Written submission by Stephen Chouman and Tom Davies, signed by 61
residents of the Balgowan estate, who represent 31 households

The purpose of this submission is to draw together a number of shared
concerns about the proposed new Bill and secondly to suggest some potential
amendments the committee may wish to consider making to the Bill.

This submission has been co-authored by Stephen Chouman and Tom
Davies and is supported by a number of residents of the Balgowan estate in
both the new and old houses. The names and addresses of those supporting
this submission have been supplied.

We wish to make three points of concern about the Bill and offer six potential
amendments.

Points of Concern
1. Misleading information:

Throughout this process, from the start of the pre application _consultation®
undertaken by the Commissioners, up to the most recent committee meeting,
the Commissioners have stated time and time again that it is vitally important
that the Pow is maintained to prevent flooding in our his area‘. This statement
specifically relates to Balgowan. However, there is no evidence (historic or
scientific) to support this position nor has there been any hydrological
assessment of the catchment. Therefore, the statements made in relation to
flooding have misled the Heritors living at Balgowan. It is a strong statement
made without evidence on a highly emotive issue. This issue undermines the
process of the assessment of the Bill and the objection period as Balgowan
Heritors were told their houses would flood if the vitally important maintenance
work to the Pow was not done. Yet, this is not supported by any scientific
evidence or appropriate assessment. We understand that the Scottish
Parliament will only pass Bills if they are supported by robust evidence
supported by appropriate experts. This Bill appears to have neither.
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2. The 1846 assessment:

The Commissioners have maintained that the assessment of 1846 is
adequate to identify the benefitted lands which are relevant for this new Bill.
We find this position lacking any credibility in relation to Balgowan. We do not
know the methodology for the creation of 1846 map, we do not know how the
areas were measured and it falls well below any current mapping standards.
In the age of computer generated GIS mapping with satellite data for accuracy
it is quite remarkable that a map drawn in 1846 is deemed acceptable to
support modern legislation. The land at Balgowan has changed since the
1846 map was created, therefore, it simply doesn‘t accurately identify the
benefitted lands. During the Committee meeting of the 13th of December the
Commissioners asked why they should go to the expense of remapping the
lands. It is clear a reassessment is needed to ascertain who does and does
not benefit from the Pow. Denying this vital process on the basis of cost is not
satisfactory.

The land upon which the Balgowan estate was built was raised prior to the
construction of the houses. There has been a submission by the Commission
that there has also been changes to the flow of The Pow. Therefore, the land
has changed and the assessment of 1846 specifically to Balgowan is now
incorrect. How then can the new Bill utilise a defunct assessment?

3. The relationship of Balgowan estate to the Pow:

There is a complete lack of detail regarding the relationship between
Balgowan estate and the Pow. This lack of understanding was demonstrated
by the Commissioners at the Committee meeting of 13th of December. It is
essential this detail is clarified so that the actual benefit can be identified. Who
actually releases water into the Pow? How much water is released? What is
the amount of surface water which flows into the Pow? There appears to be
no assessment of this detail in respect of the value of the Pow to the estate
nor the detail regarding what is released and by whom. That this detail is
missing is deeply concerning. How then can the value of the Pow to the estate
can be identified?

We submit that the impact of homes at Balgowan over the few hundred
meters they front the Pow is minimal. Assuming our waste water is discharged
into the Pow then it is either cleansed before doing so at the waste water
treatment works, or it is surface run off which will have marginal
environmental impact on The Pow. Contrast this to the water which is being
discharged into the Pow from the remainder of the 13.7 miles which comes
mainly from farmland containing silt and agricultural fertilizer. We submit this
will have significant impact in comparison.

There is a concerning lack of detail and evidence to support the proposed Bill.
It appears that the assessment of benefit is based on assumption, rather than
evidence based facts. The 1846 assessment is the proposed measure of
benefit. However we have deep reservations in using an assessment made
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171 years ago, which we know very little about, to underpin the new Bill. And
the inclusion of a misleading statement regarding the flood risk in the
documentation to support the Bill is deeply worrying.

Adoption of the waste water plant within the Balgowan estate will happen
when the plant is brought up to the standard required by Scottish Water. At
this point residents will be liable for the waste water collection charge to be
added to council tax bills. At this point of adoption, the technical collection of
water and disposal will remain unchanged for residents. The collection and
removal of waste water is currently done by the house builder and they
therefore are responsible for any discharge in to the Pow. This will change at
some point and be the responsibility of Scottish Water and therefore they
should be responsible for any charges being levied to the homes served by
the Pow, not the householders who will effectively pay twice for the collection
and removal of the waste water generated.

Potential Amendments

1. The new Bill must include specific detail to ensure there is no conflict of
interest between Heritors and those undertaking professional duties for the
Commissioners. This must also include a requirement to tender any of the
works required for maintenance or improvement works. It is essential to seek
best value for money to ensure the annual cost of works on the Pow is as low
as possible.

2. There must be absolute transparency of the proposed costs for the annual
Pow charge. There must be an open book approach so it is clear to all the
Heritors how the charges will be calculated.

3. There must be the ability to seek a review of the annual assessment. This
must be a meaningful process which could actually result in amendments to
the assessment if justified.

4. Significant increases of the annual charge must be controlled and
restricted.

5. There must be a provision to engage with the community group at
Balgowan estate. This should only take place if the group is formally
constituted. This engagement could take the place of the requirement for
three individual Commissioners from the estate but the group would have the
power of at least 3 Commissioners. The estate constitutes over 70% of the
Heritors and should have a significant and meaningful voice on the
Commission.

6. If the Committee considers that Balgowan estate should be included in the
benefitted lands, the manner in which the assessment of each property is
assessed must be changed. Only the footprint of the buildings should be
charged at a higher rate. The gardens should be charged at the same rate as
the agricultural lands in the benefitted lands. That a garden, which
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presumably has the same benefit as a field should be charged at a different
rate is a clear anomaly in the Bill. Obviously, if agricultural land is developed
into buildings, the rate should change to account for the different value of the
land as it would for a garden.

The Commissioners have made the point that the changes to the proposed
Bill in the way of additional assessments or additional transparency will add
cost or complexity to the process. This viewpoint is not acceptable. The
Commissioners have gone to significant expense in the process of submitting
the new Bill to Parliament. This cost however appears to have been incurred
solely to justify their position. Whereas, we maintain investment should have
been undertaken to make the Bill fair, transparent and factually based. Not
funding a new assessment of the benefitted lands due to cost does appear
odd given the significant cost associated with preparation, submission and
argument for the proposed Bill to be passed unadulterated. If the
Commissioners had approached this fairly and undertaken proper discussions
with Heritors we may have a Bill which is fair to all Heritors. However, it
appears that it has been drafted to benefit a small number of farmers rather
than the majority of the Heritors who reside in Balgowan estate.
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