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Pow of Inchaffray Drainage Commission (Scotland) Bill Committee 

7th Meeting, 13 December 2017 (Session 5) 

Consideration Stage – phase one – evidence on objections 

Background 

1. The Committee published its Preliminary Stage report on 3 November 
2017.1 This report was debated during the Preliminary Stage debate held in 
the Parliament on 16 November 2017.2 The Parliament agreed to the general 
principles of the Pow of Inchaffray Drainage Commission (Scotland) Bill and 
that it should proceed as a Private Bill. The Bill therefore has proceeded to 
Consideration Stage. 

2. The purpose of Consideration Stage is to consider the detail of the Bill. 
In this instance, the Stage will consist of two distinct phases. The first phase 
involves the Committee meeting in a quasi-judicial capacity to consider and 
dispose of the objections, and the second phase will see the Committee 
meeting in a legislative capacity to consider and dispose of any amendments 
lodged to the Bill and to consider each section, schedule, and the Long Title 
of the Bill.  

3. Once Consideration Stage has been completed the Bill will proceed to 
Final Stage, which consists of the Parliament considering any further 
amendments lodged and then deciding whether to pass the Bill.  

Phase one - objections 

4. During its Preliminary Stage scrutiny the Committee considered the 
three objections3 which had been lodged and agreed not to reject any of 
them. Accordingly, the first phase of Consideration Stage will involve taking 
evidence on the objections in a quasi-judicial setting and then considering and 
disposing of the objections.  

5. On 22 November the Committee agreed its approach to Consideration 
Stage. It agreed to group the objections together and to invite all of the 
objectors (Gareth Bruce; Mr and Mrs Bijum; and Tom Davies) to give 
evidence on 13 December 2017. Neither Gareth Bruce nor Mr or Mrs Bijum is 
able to attend the meeting. Tom Davies will attend. 

                                            
1
 Pow of Inchaffray Drainage Commission (Scotland) Bill Committee (2017). Preliminary 

Stage report. Available at: 
https://digitalpublications.parliament.scot/Committees/Report/POI/2017/11/3/Pow-of-
Inchaffray-Drainage-Commission--Scotland--Bill---Preliminary-Stage-Report# 
2
 Scottish Parliament. Official Report, 16 November 2017. Pow of Inchaffray Drainage 

Commission (Scotland) Bill Preliminary Stage debate. Available at: 
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=11196&i=102063. 
3
 The three objections made to the Bill are available at: 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/104909.aspx. 
 

https://digitalpublications.parliament.scot/Committees/Report/POI/2017/11/3/Pow-of-Inchaffray-Drainage-Commission--Scotland--Bill---Preliminary-Stage-Report%23
https://digitalpublications.parliament.scot/Committees/Report/POI/2017/11/3/Pow-of-Inchaffray-Drainage-Commission--Scotland--Bill---Preliminary-Stage-Report%23
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=11196&i=102063
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/104909.aspx
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6. As well as inviting the objectors and promoters to give evidence, the 
Committee agreed to also give them the opportunity to make written 
submissions on any points in addition to those raised with the Committee 
previously. A written submission was made by the promoters and this is 
attached at Annexe A. Annexe B contains written submissions received at 
Consideration Stage by other interested parties. 

7. The evidence session on Wednesday 13 December 2017 will give an 
opportunity for the objectors and promoters to set out their arguments and to 
test these arguments through cross-examination. The Convener will manage 
these proceedings and the Committee will have the opportunity to question all 
witnesses. At the end each side will have the opportunity to sum up and make 
any final points.  

8. The Committee will reach a decision on the merits of each objection at 
its meeting on 17 January 2017. Each objection may be accepted (in whole or 
in part) or rejected. Acceptance in part could involve, for example, the 
Committee recommending additional measures the promoter could take 
(including by seeking to amend the Bill) to offset the adverse impact on the 
objectors. Acceptance of a whole Bill objection could lead to the Committee 
recommending rejection of the Bill at Final Stage. The Committee has agreed 
to publish a Consideration Stage report to explain its decisions.  

Phase two - amendments and detailed consideration of the Bill 

9. Information relating to phase two of Consideration Stage can be found in 
paper POI/S5/17/6/14. 

Remaining Consideration Stage timetable 

13 December Evidence heard on objections 

17 January Consideration of the merits of objections, and agreement 
of Consideration Stage report 

The Bill will then be open for amendments with a deadline for lodging of 
Monday 5 February 

7 Feb Consideration of whether amendments adversely affect 
private interests and pass the “merits test” 

21 Feb Consideration of amendments and consideration of the 
sections, schedules and Long Title. 

Clerk, Pow of Inchaffray Drainage Commission (Scotland) Bill          
 

                                            
4
 Pow of Inchaffray Drainage Commission (Scotland) Bill Committee meeting on 22 

November 2017. Paper POI/S5/17/6/1. Available at: 
http://www.scottish.parliament.uk/S5PrivateBillsProposals/20171122_Public_Pack.pdf. 
 

http://www.scottish.parliament.uk/S5PrivateBillsProposals/20171122_Public_Pack.pdf
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Annexe A 
 
Written submission by Alastair McKie, Partner, Anderson Strathern LLP, 
on behalf of the Promoters of the Bill (the Pow Commissioners) 

Pow of Inchaffray Drainage Commission (Scotland) Bill (“Pow Bill”) 
Pow of Inchaffray Drainage Commission (“Commission”) 
Pow of Inchaffray Drainage Commission (Scotland) Bill Committee 
(“Committee”)  
Pow of Inchaffray (“Pow”) 
 
I quote below from the objections raised by the objectors and those who have 
submitted written representations with the Promoter’s response set out 
immediately thereafter in red.  

Please note that where the Promoter does not rebut a particular point being 
made by an objector or author of a written representation the Promoter is not 
conceding that point.  

Objection 1 by Gareth GJ Bruce 

1. The Bill makes mention of benefiters with the benefiters being properties 
whose land drains into the burn. My property is too far away from the burn for 
water to drain into the burn.  
 
Promoter’ Response 
 
1. Mr Bruce’s property is benefited by the Pow of Inchaffray (“Pow”) as it 
drains (surface water drainage) into the Cowgask Burn which drains into and 
forms part of the Pow as identified in the Pow Billl. It is also understood that 
his property benefits from the Pow in terms of foul drainage as the sceptic 
tank outfall for his property drains into the Cowgask Burn.  
 
2. The Bill makes mention of the Balgowan houses benefitted area and there 
is a plan showing the properties involved which includes mine which sits at 
the side of the Perth to Crieff road at the furthest point away from the burn on 
the plan. Although benefiters are defined as those whose land drains into the, 
burn there is no mention in the Bill of distances from the burn of the properties 
concerned-clearly my property is such a distance that no water drains into the 
burn. 
Promoter’s Response 
 
2. The Promoter relies on its response at 1 above. There is no requirement for 
the Pow Bill to identify relative distances of the properties to the burn.  What is 
relevant is that these properties obtain a benefit from the Pow in terms of 
drainage. 
 
3. The Bill makes mention of difference in property values between the value 
with the burn and the values if the burn was not there to prevent flooding. 
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These values have apparently been given by a surveyor but as my property 
has never flooded how can fictitious values be used? 
 
Promoter’s Response 
 
3.The reference to flooding is not directly relevant in this context as Mr 
Bruce’s property benefits in terms of surface water drainage which drains into 
the Cowgask Burn. It is also understood that his property benefits form the 
Pow in terms of foul drainage as the sceptic tank outfall for his property drains 
into the Cowgask Burn.  
 
4. No account has been taken in the Bill of a drop in property values due to 
such a Bill being imposed on the residents. Clearly if my house has a levy to 
pay that will make it harder to sell and will reduce the value. There should be 
a provision in the Bill for the Commission to compensate householders for a 
fall in the value of their property due to the effects of the Bill. 
 
Promoter’s Response 
 
4. The Pow Bill does not take into account a potential drop in property values 
nor does the Pow Bill contain any provision for compensation in this regard 
and nor should it.  The Promoter anticipates that a reduction in property 
values is not a reasonably foreseeable outcome.  The Committee has 
accepted the requirement for the Pow to be managed and maintained for the 
benefit of the surrounding land and property5. Given the benefit that the Pow 
confers on Mr Bruce’s property and the duties that will be placed on the 
Commission to maintain, repair and renew the Pow, it is considered that the 
consequence of the Bill being enacted will be to support property values for all 
properties that benefit from the Pow, including Mr Bruce’s property. 
 
5. The Bill allows an assessment to be made based on the total forecast costs 
and the difference in values shown in the document. Surely properties close 
to the burn who could be flooded by the burn should pay more than properties 
who have no chance of being flooded by the burn. 
 
Promoter’s Response 
 
5. The Pow primarily provides a drainage function for benefited land6.  The 
proximity of properties to the burn is not relevant nor is the issue of flooding 
directly relevant in this context. What is relevant is that all of the properties 
within the benefited land, including Mr Bruce’s property, benefit. 
 
6. Why does the Council Tax already being paid by households not pay for 
maintenance of the burn? 
 
 

                                            
5
 Page 9 of Preliminary Stage Report. 

6
 Section 27 of the Pow Bill - definition of “benefited land” which “is the land drained by the 

Pow shown coloured on the land plans”. 
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Promoter’s Response 
 
6. The Council Tax payable by Mr Bruce will not include a figure for this 
aspect as his property is not connected to the public drainage system.  In 
2014 the Promoter asked the relevant local authority (Perth & Kinross 
Council) if they would take over the administration and maintenance of the 
Pow and they confirmed that they would not do so. Where a property benefits 
from drainage into a system that has been adopted for maintenance purposes 
by a local authority (as opposed to a private system) the costs of 
administering and maintaining the drainage system would be included in the 
household’s Council Tax.   The Promoter understands that the annual amount 
that would be payable in respect of sewerage by a household falling into Band 
F is £334.10. 
 
7. There is nothing in the Bill to cap charges. If the Commissioners decide on 
works which will benefit the inheritors which the inheritors approve large costs 
could be levied on the benefiters. There needs to be a cap on charges and a 
fairer way of calculating them. 
 
Promoter’s Response 
 
7. The Promoter confirms that there is no cap on charges in terms of the Pow 
Bill but refers the Committee to the provisions in the Pow Bill7 relating to the 
functions and powers of the Commission Promoter and the function of the 
Commission to maintain, renew and improve the Pow in so far as the 
Commission consider it necessary or desirable to maintain effective drainage 
of the benefited land.   The Promoter relies on the evidence it gave at the 
meeting of the Committee8 which explained why the Commission needs to be 
able to respond in relation to maintenance, repair or improvement work on the 
Pow, and why a cap would place an unworkable and unacceptable limitation 
on the Commission’s ability to carry out its duties in terms of the Bill9.  In 
terms of “fairness” the Promoter maintains its position that the basis for 
charges (annual assessments) under the Bill are fair and equitable across the 
different categories (agricultural, woodland, amenity, commercial and 
residential) of land that benefits from the Pow.  As the Commissioners are all 
heritors they have and will continue to have a strong vested interest in 
avoiding unnecessary expenditure and minimising the level of the annual 
assessment.   
 
8. There needs to be a mechanism to ensure properties like mine are not 
classed incorrectly as benefiters. 
 
 
 
 

                                            
7
 Paragraph 1(1) of Schedule 1 of the Pow Bill 

8
 Page 21 of the Official Report of Meeting of the Committee held on 24 May 2017- evidence 

of Mr Guest.   
9
 Page 20 of the Official Report of Meeting of the Committee held on 27 September 2017 –

evidence of Mr McKie.  
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Promoter’s Response 
 
8. Mr Bruce’s property has been properly classed as “benefited land” 
(residential category) in terms of the Pow Bill.   
 
9. Why is this Bill necessary now after no levies being paid by previous 
owners of my property? 
 
Promoter’s Response 
 
9. Mr Bruce’s property is “benefited land” as set out above and is liable to 
contribute towards the annual assessment (residential category) in terms of 
the Pow Bill.  As has been acknowledged on previous occasions, certain 
properties (at the Balgowan Sawmill) have not previously received an 
assessment; however it is considered fair and reasonable that all those 
properties benefiting from the existence of the Pow drainage network are 
included in the obligation to contribute toward its maintenance and repair. 
 
10. If the households are hit with this levy then flooded there is no provision in 
the Bill for the Commission to compensate households for the failure to 
prevent the flooding. 
 
Promoter’s Response 
 
10. As set out in paragraph 5 above the Pow primarily provides a drainage 
function for benefited land. The Bill does not place a duty on the Commission 
to alleviate flooding. Their duties are in relation to effective drainage10 of 
“benefited land” (which may, as a consequence, reduce the likelihood and 
severity of any flooding).   
 
11. The feudal system was abolished in Scotland many years ago. If this Bill 
is passed this will be a return to the feudal system with rich landowners 
benefiting to the detriment of cash strapped families. 
 
Promoter’s Response 
 
11. The proposition that the Bill will represent a return to the feudal system is 
not accepted by the Promoter. The Pow Bill if enacted will enable the Pow to 
be maintained, repaired and renewed with an equitable, fair and proportionate 
charge for that work being payable by all owners of benefited land which 
includes owners of agricultural, woodland, amenity, commercial and 
residential properties. 
 
Objection 2- Russell and Susan Bijum 

12. Firstly, we would like to state that we object wholeheartedly to the entire 
Bill that is being proposed please. The crux and the facts of the matter seems 
to be that, when people purchased their properties in Manor Kingdom, it is in 

                                            
10

 Paragraph 1(1) of Schedule 1 of the Pow Bill. 
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their deeds that they must contribute a monthly amount to help with the up 
keep of the pow. This is because the estate is built on a flood risk area and is 
situated downhill and near the pow, some houses are literally bordering the 
waterway. 
 
Promoter’s Response 
 
12. The circumstances by which a reference to the requirement to pay the 
annual assessment is contained in the title deeds for the properties in the 
Manor Kingdom has been explained by the Promoter in evidence11.  Russell 
and Susan’s Bijum’s property is benefited by the Pow which enables the land 
to be drained.  It therefore comprises “benefited land” in terms of the Pow Bill. 
It is also understood that thier property benefits from the Pow in terms of foul 
drainage as the sceptic tank outfall for thier property drains into the Pow.  
 
13.The outcome of the meeting that was held in Findo Gask village hall some 
time ago, was that some home owners have been paying and some have not. 
This appears on the surface to be completely unfair - and rightly so - that 
some have been paying and others have not. My understanding is that some 
people's solicitors 'did not inform them' that they had to pay this, and thus 
have now became disgruntled, immature and have refused to pay out, as a 
'matter of principle'. Again, this is unfair on those that have paid substantially 
over the last few years. Now, the gripe that we and our neighbours have is 
that we do not and have never had this monetary contribution in our deeds, 
we are not liable because of this and we are situated a lot further away from 
the pow, approximately 120 metres and considerably 'uphill' so there is 
literally no element of flood risk. 
 
Promoter’s Response 
 
13.The Promoter accepts that a number of property owners have not paid 
their annual assessments and this is regrettable. The Promoter recognises 
that those who have been making payments may feel aggrieved in relation to 
those who have not made payments. It was, however, agreed by the 
Commissioners that the historical unpaid assessments would be written off. 
This was considered to be a pragmatic approach in all the circumstances, 
which includes the fact that the individual amounts in question that are owed 
are relatively small and it is possible that it would not be economical to incur 
the potential costs that would be involved in pursuing those sums12.   
 
Russell and Susan’s Bjum’s property is benefited by the Pow which enables 
their land to be drained.  It therefore comprises “benefited land” (residential) in 
terms of the Pow Bill.  
 

                                            
11

 See pages 4,7,9,23,24 of the Official Report of the Committee Meeting held on 24 May  
2017-evidence of Mr Guest and Mr Grierson. 
12

 See page 15 of the Official Report of the Committee Meeting held on 27 September 2017-
evidence of Shirley Davidson. 



 
   POI/S5/17/7/1 

  

 8  

 

14. This Bill is to involve our properties along with Manor Kingdom to spread 
the cost so the farmers don't have to keep footing the Bill. We do not believe 
this to be fair and just, as we are not legally required due to our deeds not 
requiring it, and we are a very, very long way from the water. It is my firm 
belief that this issue would not have arisen if Manor Kingdom residents had 
paid what they should be paying. Blaming incompetent solicitors is not a 
reasonable excuse in our opinion, and if they had been paying their due, the 
farmers would not be out of pocket and feel the need to bring this to 
parliament. The age of the Bill and it needing updating is by the by to be 
honest, Manor kingdom residents should accept their terms and conditions 
and pay what is due. They need to take responsibility. 
 
Promoter’s Response 
 
14. The Bill provides a fair, equitable and proportionate mechanism for 
charging all whose property is benefited by the Pow. This includes all 
agricultural, woodland, amenity, commercial and residential categories of land 
that benefit from the Pow. It is fair to say that the Manor Kingdom 
development of an additional 54 houses (at Balgowan) was a factor but not 
the only factor in the Promoter bringing the Pow Bill forward. The relative 
distance of properties from the Pow (and its tributaries) is not a relevant 
consideration. What is relevant is that they benefit from the Pow in terms of 
drainage.   
 
Russell and Susan’s Bijum’s property is benefited by the Pow which enables 
the land to be drained.  It therefore comprises “benefited land” in terms of the 
Bill.  
 
15. Additionally, the proposal is to look at the size of the plot a house is sat on 
to calculate their contribution if this gets through. We live in a small bungalow 
on a small household income, however, the garden is quite large, potentially 
larger than some of the huge detached houses in Manor Kingdom. This 
means, on an already tight budget we would have to find a larger sum of 
money than some residents who are closer to the pow, have a house 
two/three times larger than ours but they could actually pay the same or less 
than we do. If we believed it to be a fair and proper process and that we would 
be impacted by the pow etc. we would put our hand up to help with the costs if 
reasonable, but it is wholly unfair in our opinion. 
 
Manor Kingdom need to take a responsible and adult approach and 'hold their 
hands up' and not punish the rest of us. 
 
Promoter’s Response 
 
15. The Promoter recognises the concerns of owners of houses with relatively 
large garden to house size and have submitted written evidence13 to the 
Committee to suggest a possible amendment to address this issue. This 

                                            
13

 Letter dated 11 October 2017 on behalf of the Promoter to Tom Arthur,  MSP Convener of 
the Committee. 
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would involve a heritor’s land being deemed to be the solum (the ground on 
which the buildings are constructed) of the buildings on the land multiplied by 
5. “Buildings” would exclude temporary structures and garden huts.   
 
The owners of the houses within the Manor Kingdom development together 
with all other owners of benefited land (including Russell and Susan Bijum)   
will be responsible for paying their annual assessments in line with the 
charging provisions of the Pow Bill.  
 
16. We understand the commissions' perspective and situation, but I submit 
that the Bill should be altered to not include ourselves and the row of 
bungalows we live in, uphill from the pow, and to focus on the Manor Kingdom 
estate exclusively. 
 
Promoter’s Response 
 
16. Russell and Susan’s Bijum’s property is benefited by the Pow which 
enables their land to be drained.  It therefore comprises “benefited land” in 
terms of the Bill and will be subject to an annual charge.  
 
Objection by Tom Davies 
 
17. I am writing to register my objection to 3 parts of the above Bill. The 
reasons for my objection along with the specific parts of the Bill I object to are 
detailed below. However, before doing so I will explain briefly my interest in 
this Bill. 
 
I am a resident of Balgowan estate, a housing estate built immediately 
adjacent to the Pow and am a Heritor. My home is no more than 20 metres 
from the Pow and my family and I have lived here for almost 7 years. When 
we moved to this home, we were unaware of the nature of the watercourse 
known as the Pow and did not know we were expected to pay towards the 
maintenance of the Pow until we received our first invoice for payment. I have 
however, come to understand the purpose of the Pow and its history and I 
understand and accept I have to contribute towards its maintenance. My 
request is that this contribution is both fair and appropriate to me, which I don't 
think the current Bill makes provision for. 
 
Promoter’s Response 
 
17. The Promoter notes that Tom Davies accepts the principle of the 
requirement to contribute towards the maintenance, repair and improvement 
of the Pow.  The Promoter considers that the Bill provides a fair, equitable and 
proportionate mechanism for charging all whose property is benefited by the 
Pow. This includes all agricultural, woodland, amenity, commercial and 
residential categories of land that benefit from the Pow drainage system. 
 
18. My objection is to parts of the Bill, not the whole Bill. The parts of the Bill I 
object to along with my justification is detailed below: 
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1. Objection to Part 1, Section 3: this part of the Bill refers to the extent of 
the benefitted land and references the maps which support the Bill. I cannot 
and have not seen any justification for the areas deemed as benefitting from 
the Pow. Whist I agree that the land within the defined area likely benefits 
from the Pow, there is no evidence to support this that I have seen. Also, 
there appears to have been no re-assessment of the land which was included 
or wasn't included as land which benefitted from the Pow under the previous 
act.  
 
This land appears to have been carried forward into the new bill without 
reassessment. When assessing the maps associated with the Bill it is appears 
there are a number of buildings (both private dwellings and agricultural units) 
along with areas of farmland and forestry which are in close proximity to the 
Pow and in some cases immediately adjacent to the Pow. How this land has 
been excluded is unclear to me. Therefore, I would like a re-assessment of 
the land to establish which land and properties genuinely benefit from the 
Pow, so that the cost of maintenance is fairly proportioned and divided equally 
amongst all those who derive benefit from the Pow. This reassessment must 
consider how properties benefit from the Pow. For example, my house 
benefits from the drainage the Pow provides as the treated waste water 
discharged from the treatment works on the estate flows into the Pow. 
However, there is no evidence to suggest that my house is protected from 
flooding by the Pow. Despite my property being immediately adjacent to the 
Pow, the land has been raised prior to construction of this house. The 
agricultural land directly opposite is not raised and floods periodically. 
Therefore, the benefits are different and this must be distinguished in any re-
assessment. 
 
Promoter’s Response 
 
18. The Promoter has addressed whether there is a need for a reassessment 
in oral evidence before the Committee14.  The Promoter considers that a 
reassessment is not required as the original survey undertaken for the Pow of 
Inchaffray Drainage Act 1846 (“1846 Act”) remains valid and relevant for the 
Pow Bill in terms of identifying “benefited land” under the Pow Bill. The 
benefited land is land which benefits from the existence of the Pow drainage 
system.  A copy of the survey plan showing that assessment was produced by 
the Promoter and discussed at the Committee meeting held on 24 May 2017 
and the Promoter refers the Committee back to its oral evidence given at that 
Committee meeting.  One of the important aspects of the survey plan is that 
those who prepared it had the opportunity of surveying the land before the 
improvements were carried out under the 1846 Act15. Whilst the geographical 
area of the benefited land for the purposes of the Pow Bill remains identical to 
that under the 1846 Act, there have been a number of housing developments 
that have been undertaken on benefited land.  In terms of distinguishing the 

                                            
14

 Pages 3,4,5and 6  of the Official Report of the Meeting of the Committee held on 24 May 
2017-evidence of Mr Guest and Mr Grierson. 
15

 Page 6 of the Official Report of the Meeting of the Committee held on 24 May 2017 -
evidence of Hugh Grierson. 
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type of benefit (surface water drainage, foul drainage, flood alleviation) that 
benefited land derives from the Pow, and reflecting this in the annual 
assessment, it is considered unnecessary to specify this in the Bill as all 
benefited land drains into the Pow. This is reflected in the Pow Bill16 and it is 
central to its purpose.  
 
The reference to flooding is not directly relevant in this context as Tom 
Davies’ property is benefited by the Pow in terms of surface water drainage. 
The property also benefits in terms of foul drainage through the water 
treatment works which outfalls into the Pow.  
 
19. Objection to Part 2, Section 10: this part of the Bill details how the 
annual charge to heritor's will be calculated. The annual budget prepared by 
the commissioners is part of the calculation of the annual charge. Therefore, 
the annual charge may fluctuate according to the budget for works. It also 
may be influenced by the need to build a financial reserve to account for 
extraordinary expenditure. I am deeply concerned by this section of the Bill. 
My concern is that the commissioners, who are unelected, will have the power 
to raise my annual Bill to whatever they see fit based on their assessment of 
the needs of the Pow and the potential building of a contingency fund. My 
ability to veto this payment will be nil. I think this is a short sighted position 
which relies on the benevolence of the commissioners and I object to this 
position in the strongest possible terms. I would like there to be a mechanism 
to restrict annual increases to maintain affordability for home owners like me. I 
have raised this specific point in the both the public meetings and in writing to 
the commissioners. Each time my fears have been rejected. I have been told 
that as the commissioners also pay the annual charge they are unlikely to 
increase it significantly*. My response, was and is, if that is the case, please 
include it in the Bill with a formal mechanism. However, this doesn't appear to 
have been included. 
 
*See Promotors Memorandum, Meeting 17 June 2016, point 56, page 11 & 
12. 
 
There is a significant difference between myself and the commissioners. I own 
a three bedroom semi-detached home, which was built on this estate to 
provide some smaller homes amongst the 5 bedroom homes which dominate 
the estate. I am not a landowner who is seeking to derive an income from the 
farmland around the Pow, or ensure it is maintained in good agricultural 
condition so it is eligible for Basic Payment (or whatever subsidy will exist post 
CAP). Essentially, I do not want to be paying substantial amounts of money, 
which may increase on an annual basis to potentially unaffordable levels, to 
help pay for maintenance work which doesn't in any way benefit me but is 
only for the benefit of a farmer whose principle concern is the wetness of his 
fields -I do not think this is fair. I think this element of the Bill is far from future 
proofed and needs careful and considered thought to ensure essential 
maintenance is provided for, but substantial levy charges are restricted. 

                                            
16

 Section 27 of the Pow Bill “benefitted land” “is the land drained by the Pow shown coloured 
on the land plans”. 
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Promoter’s Response 
 
19. The Promoter confirms that there is no cap on charges but refers the 
Committee to the provisions in the Pow Bill17 relating to the functions and 
powers of the Promoter and the function of the Commission to maintain, 
renew and improve the Pow in so far as the Commission consider it 
necessary or desirable to maintain effective drainage of the benefited land.  
When the 1846 survey was carried out there were no houses or buildings 
within the benefitted area. Buildings were constructed on raised sites above 
the level of the benefitted area so as to avoid any flood risk.  

The Promoter relies on evidence given at the meeting of the Committee on 24 
May 201718 which explains why the Commission needs to be able to respond 
in relation to maintenance, repair or improvement work on the Pow and that a 
cap would place an unworkable and unacceptable limitation on the 
Commission’s ability to carry out its duties under the Pow Bill19.  In terms of 
“fairness” the Promoter maintains its position that the basis for charges 
(annual assessments) under the Bill is fair and equitable across the different 
categories (agricultural, woodland, amenity, commercial and residential) of 
land that benefits from the Pow.  The Promoter is also concerned that a new 
act is “future proofed” in that it remains workable for many years and the cost 
to the heritors of amending legislation to take account of changing 
circumstances is avoided.   
 
In terms of Section 10 (2) (b) of the Pow Bill the Commission entitled but not 
obliged in the annual assessment to include provision for a reserve fund to 
cover extraordinary expenditure. This is considered to be a prudent and 
reasonable measure. Tom Davies’ concerns are understood to be that he has 
no opportunity to “veto” the annual assessment.  The Promoter has written to 
the Committee indicating a possible amendment whereby a minimum of ten 
heritors would be required for an appeal to be made against an annual 
assessment and this would be an appeal to an independent expert. The 
qualifying requirement for ten persons reflects that any appeal process would 
balance the interests of an individual heritor making the appeal against those 
of other heritors, given that all heritors would have to bear the costs of the 
appeal process whether it succeeds or not20.  
 
20. Objection to Part 2, section 10: My final reason for objection is the 
proposal in the Bill to recover any outstanding and unpaid 'promotion costs' as 
detailed in part 2, section 10, sub point 10 & 11. I consider this proposal unfair 
on the basis that it is seeking to enforce the terms of the repealed Bill. The 
previous Bill was outdated and unfit for its intended purpose through the 
passage of time and new legislation. Therefore, it seem peculiar to attempt to 

                                            
17

 Paragraph 1(1) of Schedule 1 of the Pow Bill. 
18

 Page 21 of the Official Report of Meeting of Committee held on 24 May 2017-evidence of 
Mr Guest.   
19

 Page 19 of the Official Report of Meeting of Committee held on 27 September 2017 –
evidence of Mr McKie.  
20

 Letter dated 11 October 2017 on behalf of the Promoter to Tom Arthur MSP, Convener of 
the Committee. 
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enforce it through this new legislation. The premise for calculating the annual 
charge is now being revised, how then can the calculations under the 
previous Bill be seen to be appropriate or fair? This very point is made in the 
written documentation written by the commissioners prepared for the meeting 
for the heritor's on the 2nd of March 2015: 'The 1846 act ....does not have any 
mechanism for revaluation of the land after the initial 1846 improvement 
scheme. In response to this concern the commissioners are proposing to 
promote legislation in the Scottish Parliament to enable a revaluation to take 
place'. If that is the case, I think it is totally inappropriate for the values under 
the 1846 to be recovered through the new legislation. 
 
Promoters’ Response 
 
20. Under Part 2, Section (10) (10) of the Pow Bill the Commission will be 
entitled to recover the promotion costs in relation to the Bill in the budgets for 
the first three assessment years, where these have not, for whatever reason, 
been recovered from the heritors under the 1846 Act.  The Promoter 
recognises that the 1846 Act does not make express provision for recovering 
the expense of either amending or repealing the 1846 Act at some point in the 
future.  However, the Promoter considers that the recovery of such costs 
under the 1846 Act is a power that the Commission has by reasonable and 
fair implication.  The Promoter notes that there are general powers conferred 
on the Commission by the 1846 Act in a number of places to obtain recovery 
of certain costs, without itemising every single item of expenditure that might 
occur in the future.  To the extent that the principle of implied powers does not 
extend to any specific costs, provision is made in the Bill for the recovery of 
those costs.  
 
21. As a final point, for context and background to my concerns I wish to say 
that I have engaged with the commissioners throughout this process, both at 
the consultation meetings and through written correspondence. However, I 
have found no sympathy or recognition for any of the points I have raised. The 
consultation was not a formal consultation, in as much it did not adhere to the 
standard of consultation I would expect of a potential act of parliament. For 
example, I have requested a note of all the comments received through the 
consultation with an indication of how these comments were considered and 
incorporated into the new Bill. I have never received this information. There 
has also been various comments, both said in the public meeting and in the 
written communication from the commissioners explaining that the Pow is 
essential to ensure my home does not flood, yet there was no evidence to 
support this position, nor has there been any forthcoming. This point is again 
repeated in the Promoters Memorandum (page 4 section 14). Given the 
destructive nature of flooding, it is right to carefully consider whether or not it 
is a risk; however, without any evidence to support these claims it is a 
surprise to me that it has been repeated. This has also left me wondering if 
there are any other assumptions surrounding the Pow which are accepted 
without evidence. I am by no means an expert on the issues which affect the 
Pow and the Bill. In that knowledge I entrust my objection to the committee 
and accept I may have misunderstood the Bill. If so, I would be happy to 
receive assurances that my fears over unaffordable annual charges are 
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unfounded and there is appropriate provision in the Bill to protect me and my 
neighbours from such an outcome. 
 
Promoters’ Response 
 
21. The reference to flooding is not directly relevant in this context as Tom 
Davies’s property is benefited by the Pow in terms of surface water drainage. 
His property also benefits in terms of foul drainage from the water treatment 
works which outfalls into the Pow.  
 
Written Representation by Michael Robb 

22. As a resident of The Mill estate in Balgowan I would like to express my 
deep concerns over the fairness of this Bill.  
 
I understand some of my neighbours from the Balgowan Community have 
already raised many of our shared concerns on variety of issues regarding the 
Bill, so in the interests of brevity, I will share only my main issues.  
 
My prime issue is the lack of fairness in payments made to the Commission. I 
feel our houses contribute far more proportionally than our surrounding farms, 
many of which are owned by Commissioners. One neighbouring farm pays an 
annual sum which is a little over twice my own property’s contribution. How 
can this be fair when that property includes; 4 cottages, a farm house, farm 
buildings and 1000s of acres of land?  
 
I find it difficult to believe in Scotland 2017 that the people set to gain most 
from the division of contributions i.e. The Commission are indeed the people 
who will decide which payments will be made by each property. 

Promoter’s Response 

22. The Promoter does not accept that the basis for assessing annual 
charges on residential properties is unfair or disproportionate. The basis for 
the assessment of all categories of property is as set out in Schedule 4 to the 
Pow Bill.  The neighbouring farm Michael Robb is referring to has not been 
properly identified but in any event it is only that part of the farm that forms 
part of “benefited land” (not cottages or other buildings elsewhere on the farm) 
that is assessed under the 1846 Act and the Pow Bill.  The charges payable 
by owners of benefited agricultural property are assessed under the Pow Bill 
at an assumed value of between £6,000 per acre for Land Class 2 through to 
£2,500 per acre for Land Class 5. Residential land is assessed at an assumed 
value of £300,000 per acre.  

All the “assumed values per acre” set out in the second column of the table in 
Schedule 4 of the Pow Bill are 2016 values and were determined by 
Chartered Surveyors through a robust analysis of the sale price of 
comparable land in the area. Since then the value of this type of residential 
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land has been stable. Agricultural values have also been broadly stable 
although perhaps more fragile in that there are fewer strong under bidders21.   

The allegation of bias towards owners of agricultural land made by Michael 
Robb is not accepted by the Promoter.  

Written Response by Stephen Chouman (supported by James P Craig 
on 23 November 2017) 

23. There does not appear to be any science behind the “benefitted land” in 
the documents provided by the Commission. I cannot see how it can be relied 
as being accurate.  
 
Promoter’s Response 

23. The Promoter does not accept the stance taken by Mr Chouman and has 
addressed this matter in oral evidence before the Committee on 27 May 
201722. It is considered that a reassessment is not required as the original 
survey undertaken for the 1846 Act remains valid and relevant for the Pow Bill 
in terms of identifying “benefited land” under the Pow Bill. The benefited land 
is land which benefits from the existence of the Pow drainage system.  A copy 
of the survey plan showing the benefited land was produced by the Promoter 
and discussed at the Committee Meeting held on 24 May 2017 and the 
Promoter refers to it for its terms.  One of the important aspects of the survey 
plan is that the experts who prepared it had the opportunity of surveying the 
land before the improvements were carried out under the 1846 Act23. Whilst 
the geographical area of the benefited land for the purposes of the Pow Bill 
remains identical to that under the 1846 Act there have been a number of 
housing developments that have been undertaken on benefited land.   
 
24. The annual assessment charge should be capped in order to protect 
heritors. This is particularly important for homeowners that do not have a 
business interest in the “benefitted land” as a business can treat the annual 
assessment charge as an expense against annual income. In addition, 
businesses can reclaim the VAT proportion of the assessment charge, further 
reducing the impact it has on them. Homeowners however have to pay the full 
amount with no savings made against tax or VAT, so the impact is much more 
pertinent for any changes in assessment charges.  
 
Promoter’s Response 

24.The Promoter confirms that there is no cap on charges but refers the 
Committee to the provisions in the Bill24 relating to the functions and powers 
of the Commissioner and in particular the function of the Commission to 
maintain, renew and improve the Pow only in so far as the Commission 

                                            
21

 Page 8 of the letter dated 12 June 2017 on behalf of the Promoter to the Committee. 
22

 Pages 3, 4, 5 and 6 of the Official Report of the Meeting of the Committee held on 24 May 
2017-evidence of Mr Guest and Mr Grierson 
23

 Page 6 of the Official Report of the Meeting of the Committee held on 24 May 2017 - 
evidence of Mr Grierson. 
24

 Paragraph1(1) of Schedule 1 of the Pow Bill. 
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consider it necessary or desirable to maintain effective drainage of the 
benefited land.   The Promoter refers to its evidence given at the meeting of 
the Committee on 24 May 201725 which explains why the Commission needs 
to be able to respond in relation to maintenance repair or improvement work 
on the Pow and why a cap would place an unworkable and unacceptable 
limitation on the Commission to carry out its duties under the Bill26.   
 
In terms of “fairness”, the Promoter considers that the basis for charges 
(annual assessments) under the Bill is fair and equitable across the different 
categories (agricultural, woodland, amenity, commercial and residential) of 
land that benefits from the Pow.  It is accepted that, unless the owners of 
residential properties operate ‘home working’ arrangements, then they will not 
have the opportunity of treating the annual assessment in relation to their 
residential properties (or a proportion of it) as qualifying expenditure against 
tax.  The Commission is registered for VAT and thus must charge VAT on all 
annual assessments. This does, however, have the advantage of enabling the 
Commission to claim back the VAT for which it would otherwise be liable in 
respect of goods and services in relation to undertaking works to the Pow and 
any other charges which attract VAT.   
 
25. As someone who has paid every penny of the assessments raised in my 
name from when I purchased my property, I am angered and shocked to hear 
that the Commission has suggested that any outstanding assessments which 
were raised under the existing bill are not pursued. I understand that the 
outstanding assessments are getting close to £8-£10,000! This means that I, 
alongside all others who have done similar, will be penalised for and 
subsidising those who have not paid up to date, or in some cases, at all! 
Homeowners in the “Manor Kingdom” estate at Balgowan have a clause in 
our title deeds requiring us to pay assessments for the Pow of Inchaffray and 
therefore any attempt to avoid the assessments through ignorance cannot be 
upheld. I believe that if assessments under the proposed Bill are pursued then 
the existing outstanding amounts should also be pursued in full.  
 
Promoter’s Response 

25. The Promoter understands and sympathises with this position.  The 
Commissioners met at a formal meeting on 15 August 2017, when this matter 
was considered. The Commissioners recognised that the householders who 
have been making payments may feel aggrieved, but it was agreed that the 
historical unpaid amounts should be written off. That was considered by the 
Commission to be a pragmatic approach in all the circumstances, which takes 
account of the fact that the individual amounts in question are relatively small 
and it is possible that it would not be economical to incur the potential legal 
and other costs that would be involved in pursuing those sums27. The net 
effect, if the amounts were pursued, could be that the costs of pursuing these 

                                            
25

 Page 21 of the Official Report of Meeting of Committee held on 24 May 2017  - evidence of 
Mr Guest 
26

 Page 19 of the Official Report of Meeting of Committee held on 27 September 2017   
27

 Page 15 of the Official Report of the meeting of the Committee held on 27 September 
2017-evidence of Shirley Davidson. 
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debts would require to be added to and thus consequently increase the 
annual assessments.  

26. Despite repeated reference to the area consisting of the new homes at 
Balgowan being liable to flooding by the Commission throughout the meeting 
with the Parliamentary Committee, the objective of the Commission being to 
facilitate drainage of the land only.  
 
Promoter’s Response 

26.The reference to flooding is not directly relevant in this context as 
property/land (“benefited land”) is benefited by the Pow in terms of drainage, 
rather than direct flood alleviation. The houses on the Balgowan Estate also 
benefits in terms of foul drainage into the Pow28.  
 
27. Maps on the SEPA website show that the estate at Balgowan is not at risk 
of flooding, although the lands to the north/east/west are.  
 
Promoter’s Response 

27. The reference to flooding is not directly relevant in this context as the 
Balgowan Estate is benefited by the Pow in terms of drainage;  it also benefits 
in terms of foul drainage into the Pow.  The Committee has also noted the 
comments from SEPA which indicate that its flood risk mapping should not be 
used to assess the land which benefits from the Pow29.  
 
28. The Committee has a submission from Janice Milne (SEPA) which also 
states that the homes at Balgowan are not likely to flood.  
 
Promoter’s Response 

28. The reference to flooding is not directly relevant in this context as the 
Balgowan Estate is benefited by the Pow in terms of drainage. It also benefits 
in terms of foul drainage into the Pow.  The Committee has also noted the 
comments from SEPA which indicate that its flood risk mapping should not be 
used to assess the land which benefits from the Pow.  
 
29. Regarding the inclusion of a single or possibly pair of commissioners from 
Balgowan, the homeowners will still be effectively powerless against the 
landowners making up the remainder of the commission. Making up 73% of 
the heritors, Balgowan will be unable to veto the landowners who will still have 
an overwhelming majority within the commission (with 6 members), making 
our inclusion seems at best a token gesture.  
 
 

 

                                            
28

 Page 7 of the Official Report of meeting of the Committee held on 24 May 2017  - evidence 
of Mr Guest and Mr McKie. 
29

 Page 11 of the Preliminary Stage Report. 
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Promoter’s Response 

29. It is not accepted by the Promoter that the increase in Commissioners for 
the Balgowan Section to 8 is a “token gesture”.  In addition, the 
Commissioners have now written to the Committee indicating a possible 
amendment whereby a minimum of ten heritors could in effect appeal the 
annual assessment to an independent expert. The qualifying requirement for 
ten persons reflects that any appeal process would balance the interests of 
individual heritor’s with other heritors, as all heritors would have to bear the 
costs of the appeal30.  
 
30. Mr Jo Guest stated that “objections have to be taken in to account” when 
he was in front of the Committee which feels somewhat unlikely from my 
experience. I, amongst many others from the Balgowan estate, have 
contacted the Commission and also McCash & Hunter Solicitors in order to 
get answers and make representation. Many (and I think it would be 
reasonable to use the word “most”) of these contacts have been ignored. I do 
not believe that our views will be taken in to account and do believe that we 
are seen as a form of cash cow (although “vexatious heritor” as suggested by 
Mr Guest in the Committee is perhaps suitable here due to the issues we 
have caused by necessitating the new Bill). After raising concerns as a heritor 
and increasing unsettlement within the community I was invited along to 
Commissioner meetings as an “observer” in 2015 in an attempt to make the 
Commission more accountable and transparent to the community. I was 
assured that I would be made aware of all meetings from then onwards; 
however this has not been the case. Communication fizzled out from the 
Commission and other than receiving notice of assessments and of the new 
Bill we have been excluded from any Committee meetings. I have purposely 
used the term “fizzled out” as they were previously used by the Commission 
when describing talks between themselves, McCash & Hunter Solicitors and 
Manor Kingdom, the house builder, when initial attempts to get a solution to 
assessment charges for the new homes. The duties of the solicitors paid to 
look after the best interest of the Commission were severely neglected at this 
point when they were being advised and this is the same firm which the 
Commission continues to use, have now proven they will not respond to 
communications from myself and my neighbours, along with neglecting to 
include me as an observer despite stating I would be. The minute of any 
meetings was also to be circulated to my email address and again this started 
and then “fizzled out” very quickly. Being told that they have a duty to respond 
is simply not sufficient and the right to object is definitely something which 
should be included within the new Bill along with the process following the 
objection clearly being laid out. 
 
 

 

 

                                            
30

 Letter dated 11 October 2017  from Commissioners to Committee. 
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Promoter’s Response 

30. Extensive consultation with affected parties has been undertaken31 and all 
objections and representations have been given considerable attention and 
due regard by the Promoter. 

With regard to Stephen Chouman's complaint that he was not kept aware of 
all meetings of the Commissioners, this is to be regretted, but the Promoter 
notes that he acknowledges that he did attend a number of meetings of the 
Commissioners as an observer and, as he was aware, the proposed Pow Bill 
was the primary issue that was being addressed by the Commission.  The 
Commission consider that would not have been appropriate or helpful for a 
non-Commissioner to be involved in line-by-line discussion of the drafting of 
the Bill. On 9 August 2016 a copy of the minutes of meeting of the 
Commissioners held on 20 July 2017 was forwarded to Mr Chouman by 
McCash & Hunter with an e-mail advising that a number of ad hoc meetings of 
some Commissioners were taking place (the sole purpose of which was to 
consider in detail the draft Pow Bill, intended to be introduced to the 
Parliament in October 2016). 

This target date was not met, and on 9 November 2016 McCash & Hunter 
advised Mr Chouman that the Pow Bill had not yet been presented to the 
Parliament but that there was now a timetable aiming for commencement of 
the new arrangements in 2018.  He was advised that a land referencing 
exercise would be completed, formal notification and advertisement would 
take place, and after introduction of the Bill there would be a 60-day objection 
period. 

There then ensued engagement with the Parliamentary process, including 
detailed drafting and redrafting of the Pow Bill, drafting the Promoter's 
Statement, the Explanatory Notes, dealing with comments from the Clerk and 
the Legislation Team in the Parliament. On 2 March 2017 McCash & Hunter 
advised Mr Chouman that notices to the heritors had been sent out by 
recorded delivery mail, advising of the Commission’s intention to introduce the 
Pow Bill into the Scottish Parliament later that month.  Mr Chouman agreed 
to, in addition, make this available to all in a private Facebook group and to 
forward it by e-mail to those householders whose details he held. 

The Pow Bill was then placed in the public domain as per the Parliament's 
website. 

It is not accepted that the Commissions’ solicitors acted in any way that was 
negligent. 

31. The drainage from Balgowan, which makes up a few hundred metres of 
land adjacent to the many miles long Pow of Inchaffray, should be considered 
further. Admittedly we have the cleansed water which is released from the 

                                            
31

 Paragraphs 51-60 (inclusive) Promoter’s Memorandum and the Promoter’s letter dated 12 
June 2017 to the Committee. 
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waste treatment plant on the estate alongside the natural water which needs 
drained, but no consideration has been given to compare the volume/flow of 
water prior to the Balgowan estate to the flow of water after the estate, 
thereby scientifically quantifying the impact we as a community have on the 
Pow which seems in my mind to be the way we should be assessed and 
levied. The information used as reference in my eyes looks to be anecdotal, 
whereas I think we need to know what we add in to the Pow, how much we 
raise the water level and then go from there in order for it to be equitable.  
 
Promoter’s Response 

31. It is not accepted by the Promoter that a distinction should be drawn in 
terms of the benefit that the Pow confers on residential benefited land in terms 
of the volumes of surface water drained into the Pow compared with land in 
agricultural use.  The residential use unlike the agricultural use also involves 
foul drainage from either the treatment works for the Balgowan Estate or 
private systems.   
 
The identification of properties that comprise benefited land derives from the 
accurate survey undertaken for the 1846 Act.  It is therefore both unnecessary 
and would be unduly complex for a form of drainage volume equation to be 
applied. The approach proposed by Mr Chouman would be very costly and 
complicated to undertake.  It would also be practically and economically 
unfeasible for the Promoter to undertake this exercise.  If it did undertake 
such an exercise, the Promoter notes that the very significant costs of this 
would require to be included in the annual assessment and therefore need to 
be met by the heritors.   
 
32. The water entering the Pow from the Balgowan estate is thoroughly 
cleansed by the waste water treatment plant for anything which is coming 
from the homes, with surface water run off making up the remainder of the 
drainage required. As I see it, this is relatively easy to commute down to exit 
of the Pow into the River Earn many miles away. Compare this, on the other 
hand, to the run off from fields which are also benefitting from the Pow. It only 
takes a drive along the Tibbermore to Crieff road on any day which has seen 
rainfall to establish the volume of mud which comes off the neighbouring 
fields, ultimately ending up in the Pow which is surely the reason regular 
dredging is required. This is amplified after the fields are ploughed when the 
silt running off lays in pools on the road, so again this must do the same into 
the Pow from adjacent fields benefitting from it. The impact of miles of this 
surely massively outweighs by a massive multiplier the impact we as a 
community have on the Pow, however, as I understand it we are liable to pay 
over 40% of the annual assessments levied by the Commission for such a 
small frontage on to the Pow. This value will obviously change (I wouldn’t like 
to guess whether positively or negatively in my case) when the additional 
heritors are included in assessments under the proposed Bill. I believe that as 
householders our impact is low/minimal, whereas the benefit we receive from 
the Pow is low/reasonable. On the other hand, farmers require the drainage of 
their land to ensure that the hundreds of thousands (possibly millions?) of 
pounds of income they generate every year can continue. The impact of the 
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Pow from run off from the fields must be largely negative and the benefit 
received for the draining large also, so the proportion payable should match 
this rather than the one size fits all approach which I feel is currently used. I 
do not know how the assessment can be made, but I do not believe the 
proposed method is fair and reasonable to all.  
 
Promoter’s Response 

32. It is not accepted by the Promoter that a distinction should be drawn in 
terms of the benefit that the Pow confers on residential benefited land in terms 
of the volumes of surface water drained into the Pow compared with land in 
agricultural use.  The residential use, unlike the agricultural use, also involves 
foul drainage from either the treatment works for the Balgowan Estate or 
private systems. In terms of “fairness” the Promoter maintains its position that 
the basis for charges (annual assessments) under the Bill are fair and 
equitable across the different categories (agricultural, woodland, amenity, 
commercial and residential) of land that benefits from the Pow. 
 
The identification of properties that comprise benefited land derives from the 
accurate survey undertaken for the 1846 Act.  It is therefore both unnecessary 
and unduly complex for a form of drainage volume or other equation to be 
applied.  It would also be economically unfeasible for the Commission to 
undertake this exercise.  If it did undertake such an exercise, the Promoter 
notes that the very significant costs of this would require to be included in the 
annual assessment and therefore need to be met by the heritors. 
 
33. I trust these points help you understand the issues that we face as a 
community and would very much appreciate your help on my/our behalf in 
order that we can ensure a fair and reasonable solution with the new Pow of 
Inchaffray Drainage Commission (Scotland) Bill. 

Promoter’s Response 

33. The Promoter considers that the approach taken in the Pow Bill is based 
on principles of fairness to all owners of benefited land. 



 
   POI/S5/17/7/1 

  

 22  

 

Annexe B 
 
Written submission received by Stephen Chouman (supported by James 
P Craig on 23 November 2017) 
 
Issues as I see them with the proposed Bill include: 
 

 There does not appear to be any science behind the “benefitted land” 
in the documents provided by the Commission. I cannot see how it can 
be relied as being accurate. 
 

 The annual assessment charge should be capped in order to protect 
heritors. This is particularly important for homeowners that do not have 
a business interest in the “benefitted land” as a business can treat the 
annual assessment charge as an expense against annual income. In 
addition, businesses can reclaim the VAT proportion of the assessment 
charge, further reducing the impact it has on them. Homeowners 
however have to pay the full amount with no savings made against tax 
or VAT, so the impact is much more pertinent for any changes in 
assessment charges. 
 

 As someone who has paid every penny of the assessments raised in 
my name from when I purchased my property, I am angered and 
shocked to hear that the Commission has suggested that any 
outstanding assessments which were raised under the existing bill are 
not pursued. I understand that the outstanding assessments are getting 
close to £8-£10,000! This means that I, alongside all others who have 
done similar, will be penalised for and subsidising those who have not 
paid up to date, or in some cases, at all! Homeowners in the “Manor 
Kingdom” estate at Balgowan have a clause in our title deeds requiring 
us to pay assessments for the Pow of Inchaffray and therefore any 
attempt to avoid the assessments through ignorance cannot be upheld. 
I believe that if assessments under the proposed Bill are pursued then 
the existing outstanding amounts should also be pursued in full. 
 

 Despite repeated reference to the area consisting of the new homes at 
Balgowan being liable to flooding by the Commission throughout the 
meeting with the Parliamentary Committee, the objective of the 
Commission being to facilitate drainage of the land only. 
 

 Maps on the SEPA website show that the estate at Balgowan is not at 
risk of flooding, although the lands to the north/east/west are. 
 

 The Committee has a submission from Janice Milne (SEPA) which also 
states that the homes at Balgowan are not likely to flood. 
 

 Regarding the inclusion of a single or possibly pair of commissioners 
from Balgowan, the homeowners will still be effectively powerless 
against the landowners making up the remainder of the commission. 
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Making up 73% of the heritors, Balgowan will be unable to veto the 
landowners who will still have an overwhelming majority within the 
commission (with 6 members), making our inclusion seems at best a 
token gesture. 
 

 Mr Jo Guest stated that “objections have to be taken in to account” 
when he was in front of the Committee which feels somewhat unlikely 
from my experience. I, amongst many others from the Balgowan 
estate, have contacted the Commission and also McCash & Hunter 
Solicitors in order to get answers and make representation. Many (and 
I think it would be reasonable to use the word “most”) of these contacts 
have been ignored. I do not believe that our views will be taken in to 
account and do believe that we are seen as a form of cash cow 
(although “vexatious heritor” as suggested by Mr Guest in the 
Committee is perhaps suitable here due to the issues we have caused 
by necessitating the new Bill). After raising concerns as a heritor and 
increasing unsettlement within the community I was invited along to 
Commissioner meetings as an “observer” in 2015 in an attempt to 
make the Commission more accountable and transparent to the 
community. I was assured that I would be made aware of all meetings 
from then onwards; however this has not been the case. 
Communication fizzled out from the Commission and other than 
receiving notice of assessments and of the new Bill we have been 
excluded from any Committee meetings. I have purposely used the 
term “fizzled out” as they were previously used by the Commission 
when describing talks between themselves, McCash & Hunter 
Solicitors and Manor Kingdom, the house builder, when initial attempts 
to get a solution to assessment charges for the new homes. The duties 
of the solicitors paid to look after the best interest of the Commission 
were severely neglected at this point when they were being advised 
and this is the same firm which the Commission continues to use, have 
now proven they will not respond to communications from myself and 
my neighbours, along with neglecting to include me as an observer 
despite stating I would be. The minute of any meetings was also to be 
circulated to my email address and again this started and then “fizzled 
out” very quickly. Being told that they have a duty to respond is simply 
not sufficient and the right to object is definitely something which 
should be included within the new Bill along with the process following 
the objection clearly being laid out. 
 

 The drainage from Balgowan, which makes up a few hundred metres 
of land adjacent to the many miles long Pow of Inchaffray, should be 
considered further. Admittedly we have the cleansed water which is 
released from the waste treatment plant on the estate alongside the 
natural water which needs drained, but no consideration has been 
given to compare the volume/flow of water prior to the Balgowan estate 
to the flow of water after the estate, thereby scientifically quantifying 
the impact we as a community have on the Pow which seems in my 
mind to be the way we should be assessed and levied. The information 
used as reference in my eyes looks to be anecdotal, whereas I think 
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we need to know what we add in to the Pow, how much we raise the 
water level and then go from there in order for it to be equitable. 
 

 The water entering the Pow from the Balgowan estate is thoroughly 
cleansed by the waste water treatment plant for anything which is 
coming from the homes, with surface water run off making up the 
remainder of the drainage required. As I see it, this is relatively easy to 
commute down to exit of the Pow into the River Earn many miles away. 
Compare this, on the other hand, to the run off from fields which are 
also benefitting from the Pow. It only takes a drive along the 
Tibbermore to Crieff road on any day which has seen rainfall to 
establish the volume of mud which comes off the neighbouring fields, 
ultimately ending up in the Pow which is surely the reason regular 
dredging is required. This is amplified after the fields are ploughed 
when the silt running off lays in pools on the road, so again this must 
do the same into the Pow from adjacent fields benefitting from it. The 
impact of miles of this surely massively outweighs by a massive 
multiplier the impact we as a community have on the Pow, however, as 
I understand it we are liable to pay over 40% of the annual 
assessments levied by the Commission for such a small frontage on to 
the Pow. This value will obviously change (I wouldn’t like to guess 
whether positively or negatively in my case) when the additional 
heritors are included in assessments under the proposed Bill. I believe 
that as householders our impact is low/minimal, whereas the benefit we 
receive from the Pow is low/reasonable. On the other hand, farmers 
require the drainage of their land to ensure that the hundreds of 
thousands (possibly millions?) of pounds of income they generate 
every year can continue. The impact of the Pow from run off from the 
fields must be largely negative and the benefit received for the draining 
large also, so the proportion payable should match this rather than the 
one size fits all approach which I feel is currently used. I do not know 
how the assessment can be made, but I do not believe the proposed 
method is fair and reasonable to all. 
 
I trust these points help you understand the issues that we face as a 
community and would very much appreciate your help on my/our 
behalf in order that we can ensure a fair and reasonable solution with 
the new Pow of Inchaffray Drainage Commission (Scotland) Bill. 

 
Written submission received by Michael Robb 

As a resident of The Mill estate in Balgowan I would like to express my deep 
concerns over the fairness of this Bill.  

I understand some of my neighbours from the Balgowan Community have 
already raised many of our shared concerns on variety of issues regarding the 
Bill, so in the interests of brevity, I will share only my main issues. 

My prime issue is the lack of fairness in payments made to the Commission. I 
feel our houses contribute far more proportionally than our surrounding farms, 
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many of which are owned by Commissioners. One neighbouring farm pays an 
annual sum which is a little over twice my own property’s contribution. How 
can this be fair when that property includes; 4 cottages, a farm house, farm 
buildings and 1000s of acres of land? 

I find it difficult to believe in Scotland 2017 that the people set to gain most 
from the division of contributions i.e. The Commission are indeed the people 
who will decide which payments will be made by each property. 
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