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(ii) Scottish Statutory Instrument not laid before the Parliament but 
classified as general according to its subject matter,

and, in particular, to determine whether the attention of the Parliament should 
be drawn to any of the matters mentioned in Rule 10.3.1;

(b) proposed powers to make subordinate legislation in particular Bills or other 
proposed legislation;

(c) general questions relating to powers to make subordinate legislation; and

(d) whether any proposed delegated powers in particular Bills or other 
legislation should be expressed as a power to make subordinate legislation.
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Subordinate Legislation Committee

31st Report, 2008 (Session 3)

Judiciary and Courts (Scotland) Bill as amended at Stage 2

The Committee reports to the Parliament as follows—

1. At its meeting on 9 September 2008, the Committee considered the inserted 
or substantially amended delegated powers provisions in the Judiciary and Courts 
(Scotland) Bill as amended at Stage 2. The Committee reports to the Parliament 
on such provisions under Rule 9.7.9 of Standing Orders. 

2. Under Rule 9.7.10, the Government provided the Parliament with a 
supplementary delegated powers memorandum (“DPM”).1

Judicial Appointments Board for Scotland 

3. The functions of the Judicial Appointments Board for Scotland (JAB)  are to 
recommend individuals for appointment to judicial offices within the JAB’s remit to 
the Scottish Government, and to provide advice to members of the Scottish 
Government in connection with such appointments (see section 9(2) of the Bill).  
Section 15(1) and (2) provide that the Scottish Ministers and the Lord President 
may both issue guidance to the JAB as to the procedures to be followed by it in 
the carrying out of its functions.  Subsections (5) and (6) provide that (i) before the 
Scottish Ministers issue any guidance they must consult with the Lord President 
and the JAB and (ii) before the Lord President issues any such guidance he or she 
must consult the JAB and obtain the agreement of the Scottish Ministers.  

4. The Committee concluded in its Stage 1 Report (paragraph 27) that, it 
considered the powers in section 15(1) and (2)  acceptable in principle, based on 
the Government’s response which emphasised the intended independence of the 
JAB and the safeguards built into the Bill itself. 

5. The Committee had no specific reservations at Stage 1 as to the power 
conferred on the Scottish Ministers and the Lord President to issue guidance to 
the Judicial Appointments Board for Scotland (JAB). However, it drew the matter 
to the lead committee for further consideration as various questions of interest 
arise as to the limitations of guidance, and what practical application of the 

1 Supplementary Delegated Powers Memorandum
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guidance is intended (paragraph 33 of the Stage 1 Report).  The Committee 
indicated it would re-consider these provisions at Stage 2. 

6. The Government response after the Stage 1 Report on the Bill indicated that 
the Justice Committee recommended that any proposed guidance from either 
Scottish Ministers or the Lord President should be scrutinised by the Justice 
Committee.   The Cabinet Secretary for Justice then responded by undertaking to 
bring forward an amendment to that effect at Stage 2.  

7. The proposed amendments are now given effect to in section 15A.  Section 
15A(1) provides that before issuing any guidance to JAB as to the procedures to 
be followed in carrying out its functions, the Scottish Ministers or (as the case may 
be) the Lord President must lay a draft of the proposed guidance before the 
Parliament.

8. By section 15A(2), Ministers or the Lord President (as the case may be) must 
not issue the guidance before expiry of 21 days beginning with the day on which 
the draft of it is laid.  In the usual way, no account is taken of any period during 
which Parliament is dissolved or in recess for more than 4 days. Section 15A(3)
provides that, if during the 21 day period, the Parliament resolves to make any 
recommendations in relation to the draft guidance, the Scottish Ministers or the 
Lord President must have regard to those recommendations. 

9. Scrutiny of the content of the guidance would be for the Justice Committee or 
their successors to consider when it is laid before the Parliament.  Nevertheless, 
we note that the period of 21 days within which the Parliament can make 
recommendations in relation to the guidance by resolution is rather short in 
contrast with the period of 40 days generally allowed for scrutiny of statutory 
instruments. 

10. The Committee draws the terms of section 15A of the Bill to the 
attention of the Justice Committee for its interests in the role of Parliament 
in scrutinising the guidance made under section 15, and in particular the 
period of time given to Parliament to make recommendations under section 
15A.      

Delegated powers

11. The Committee considered all of the powers as set out in the supplementary 
DPM and is content with sections: 15, 15A, 38 (new section 12E into the Sheriff 
Courts (Scotland) Act 1971, 38A, 38B and paragraph 7 of Schedule 5 and section 
42.  
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