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Justice Committee 
 

11th Report, 2008 (Session 3) 
 

Stage 1 Report on the Judiciary and Courts (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 
 

INTRODUCTION 

1. The Judiciary and Courts (Scotland) Bill was introduced on 30 January 2008 
by Kenny MacAskill, Cabinet Secretary for Justice.  The Parliament designated the 
Justice Committee as lead committee for this Bill.  Under Rule 9.6 of the 
Parliament’s standing orders, it is for the lead committee to report to the 
Parliament on the general principles of this Bill. 

2. The Justice Committee received a report from the Subordinate Legislation 
Committee and a letter from the Convener of the Finance Committee, following the 
Finance Committee’s consideration of the Bill’s Financial Memorandum.  These 
are attached as Annexes A and B to this report. 

3. All written evidence provided to the Justice Committee is available on the 
Committee’s webpage.1 

BACKGROUND AND CONSULTATION 

4. The introduction of this Bill follows a programme of reviews and consultations 
initiated by the previous administration.   

5. The three key publications in the development of the Bill’s policy have been 
Agency Review of the Scottish Court Service, a report by Douglas Osler published 
in January 2006;2 Strengthening Judicial Independence in a Modern Scotland – a 
consultation on the unification, appointment, removal and management of 
Scotland’s Judiciary, published by the then Scottish Executive in February 2006;3 
and Proposals for a Judiciary (Scotland) Bill published by the then Scottish 
Executive in February 2007.4  

                                            
1 http://www.scottish.parliament.uk/s3/committees/justice/index.htm 
2 www.scotcourts.gov.uk/library/Agency_Review.pdf
3 http://www.scotland.gov.uk/Publications/2006/06/13143517/0 
4 www.scotland.gov.uk/Resource/Doc/165568/0045075.pdf
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6. It is useful to set out briefly the main issues covered by the three documents 
referred to above, in order both to set the context more clearly for the legislation 
now under consideration and to reference these documents as appropriate when 
considering the evidence received by the Committee on the Bill we have before us 
now. 

7. The Agency Review of the Scottish Court Service (the Osler Review) was 
commissioned by the Scottish Executive Justice Department to report to Scottish 
Ministers on whether each of the functions exercised by the Scottish Court Service 
(SCS) continued to be necessary.  The report of the Osler Review considered 
whether Executive Agency status of the SCS continued to be the most 
appropriate, efficient and effective means for the Justice Department to deliver 
those functions and whether that structure could meet the demands of its 
responsibilities in areas such as Departmental policy, future political, 
environmental, social, technological and legal factors, and meeting stakeholder 
needs.   

8. The report acknowledged that the Summary Justice Reform Programme, an 
increasing volume of Scottish legislation and legislation made by the UK and 
European Parliaments, all potentially presented major areas of work and 
procedural changes for the SCS.   

9. Amongst its many recommendations, the Osler Review recommended that 
the SCS should remain an Executive Agency, that links between the SCS and the 
judiciary should be improved, that the creation of a structured unified judiciary 
which could talk on behalf of its members to the SCS, the Justice Department, 
Ministers, the Scottish Parliament should be pursued, that the strategic and 
executive functions of the SCS Board should be separated and that further 
consideration of the relationship between, by then, a unified judiciary with its own 
management structure and the SCS, should be undertaken in three years time.     

10. Strengthening Judicial Independence in a Modern Scotland – a consultation 
on the unification, appointment, removal and management of Scotland’s Judiciary, 
published in February 2006, invited views on a range of proposals to strengthen 
the role of Scotland’s judiciary and reinforce the Government’s commitment to 
judicial independence thereby modernising and improving the court system.  There 
were five main areas in which change was proposed: the creation of a unified 
judiciary headed by the Lord President with responsibilities and powers concerning 
the disposal of business and the training, welfare, deployment and conduct of the 
judiciary; placing the Judicial Appointments Board on a statutory footing; 
arrangements for the removal of judges; the introduction of a scheme of discipline 
for the judiciary; arrangements for retired and temporary judicial office holders; and 
grounds of eligibility for appointment as a judge of the Court of Session.  
Governance of the SCS was not covered in this consultation. 

11. Sixty responses were received to this consultation and although there was 
support for many of the proposals, there were also clear differences of view.  
Responses from the Lord President and judges of the Court of Session in 
particular sought to move more quickly to review the arrangements for the SCS 
and to introduce judicial control over the strategy of the service than was 
envisaged in either the consultation paper or by the Osler Review.  Those in 
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support of this said that such a move would strengthen judicial independence by 
giving the judiciary control over the administrative support structure thus ensuring 
that the judiciary was able to fulfil the new responsibilities anticipated in the 
consultation paper.   

12. After consideration, Proposals for a Judiciary (Scotland) Bill (the draft Bill) 
was published in February 2007.  The draft Bill took forward the earlier proposals 
and the desire of the Lord President to become more actively involved in the 
management of the Court Service by proposing a framework for facilitating 
participation by the judiciary in the development and operation of the court system.  
Twenty six responses were received to this further consultation of which more than 
half were from the judiciary and legal profession.  The publicly available responses 
can be found on the Scottish Government’s website.5   

EVIDENCE RECEIVED BY THE COMMITTEE 

13. Following the Bill’s introduction in late January 2008, the Committee issued 
its call for evidence in February 2008.  Fifteen written submissions were received.  
The Committee took oral evidence as follows— 

11 March 2008 

The Rt Hon Lord Hamilton (Lord President and Lord Justice General), the Hon 
Lord Hodge and Michael Anderson (Legal Adviser to the Lord President), 

The Rt Hon Lord Osborne, the Rt Hon Lord Reed, Sheriff Robert Dickson, 
President of the Sheriffs’ Association and Sheriff Michael Fletcher, Vice-President 
of the Sheriffs’ Association, 

Alan McCreadie, Deputy Director of Law Reform and George Way, member of the 
Council of the Law Society of Scotland,  Richard Keen QC, Dean, Bruce McKain, 
Director of Public Affairs and Carole Ferguson-Walker, Solicitor, Faculty of 
Advocates, 

Sir Neil MacIntosh, Chairman of the Judicial Appointments Board for Scotland and 
Michael Scanlan, Board member.   

18 March 2008 

Lord McCluskey, 

Eleanor Emberson, Chief Executive and Alan Sim, Director of Policy, Scottish 
Court Service, 

Ken Brown, Branch Secretary, Eddie Burrows, Branch Learning Representative, 
Brian Carroll, former Branch Chairman, Scottish Court Service Branch, Public and 
Commercial Services Union, 

                                            
5 http://www.scotland.gov.uk/Topics/Justice/Courts/Responses 
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Susan Gallagher, Head of Policy and Research, Jim Andrews, Head of 
Community Justice, Frank Russell, Head of Quality and Audit, Victim Support 
Scotland.  

25 March 2008   

Professor Sir David Edward, KCMG, QC, Honorary Professor of Law, University of 
Edinburgh, 

Kenny MacAskill, MSP, Cabinet Secretary for Justice, Moira Wilson, Bill Team 
Leader, Scottish Government, Alastair Sim, Director of Policy, Scottish Court 
Service. 

GENERAL 

14. The Explanatory Notes to the Bill state that legislative provisions are being 
made in four main areas: judicial independence; the judiciary including the Judicial 
Appointments Board; the courts; and new governance arrangements for the 
Scottish Court Service.  The Bill’s overarching objective is to modernise and 
improve the court system in Scotland through strengthening the role of the 
judiciary. 

15. Although Stage 1 reports on bills, such as this, are supposed to address the 
general principles of the legislative proposals, much of the evidence received in 
relation to this Bill was very specific.  For that reason, this report goes into more 
detail than might otherwise have been expected.  

JUDICIAL INDEPENDENCE 

16. Part 1 of the Bill, a single section, provides a “Guarantee of continued judicial 
independence.”  It places a duty on the First Minister, the Lord Advocate, the 
Scottish Ministers and any other persons who have responsibility for matters 
relating to the judiciary or the administration of justice in Scotland, to uphold the 
continued independence of the judiciary.   

17. Two specific duties are set down: the first on the First Minister, the Lord 
Advocate and the Scottish Ministers not to seek to influence judicial decisions 
through any special access they might have to the judiciary; the second on the 
First Minister, the Lord Advocate and the Scottish Ministers to have regard to the 
need for the judiciary to have the necessary support to enable them to carry out 
their functions. 

18. Presently in Scotland, the independence of the judiciary is not laid down in 
statute but is nevertheless recognised as a constitutional principle by convention 
and in common law.  The existing common law makes it a criminal offence to 
attempt to interfere with the course of justice.  The Constitutional Reform Act 2005 
(the 2005 Act), UK legislation, imposed duties across the United Kingdom 
guaranteeing judicial independence but these duties are limited in so far as they 
relate to Scotland in recognition of the devolved jurisdiction.  

19. In response to the changes introduced by the Constitutional Reform Act 2005 
setting out a guarantee of independence for judiciary in England and Wales, 
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during 2006 the Scottish Executive consulted on enshrining the independence of 
the Scottish judiciary in Scottish statute.   

20. Responses at that time were mixed; some welcomed the proposal, whereas 
others were not persuaded that what was being proposed would add anything to 
the existing common law.  Subsequently, when consulting on the draft Bill (the 
White Paper), the Executive acknowledged the doubts expressed about what a 
statutory guarantee would add to the present position.  Nevertheless, in order to 
“distil into statute what has long been a matter of convention and common law”6 
the statutory guarantee was included in the draft bill and in the Bill before the 
Committee now.   

21. The policy memorandum states that “it would be possible to retain the status 
quo, resting on current conventions, on balance, the Scottish Government 
concluded that inclusion of a statutory statement underlining its commitment would 
be a powerful and obvious reminder of the constitutional significance of judicial 
independence”7 and that “the provisions in this Bill are consistent with and 
complement the UK wide provisions.”8  

22. Some of those who submitted evidence to the Committee remained 
unconvinced by the arguments put forward in support of this provision.   

23. Sheriff Douglas J.  Cusine, in his written evidence, stated— 

“there is no need to enshrine in a statute that which is, and has been for over 
300 years, a constitutional principle.  If there is to be a statutory provision, it 
can be repealed or amended…the statute as presently framed is 
inadequate…it is not enough to have a provision which prohibits interference 
with any particular decision.  Logically it follows that there could be 
interference with general decision-making.”  

24. In written and oral evidence Lord McCluskey stated his view that this 
provision merely “cribbed the 2005 Act” and could never be any more than 
symbolic because if a government came to power that did not respect democratic 
values, the legislation would not be worth the paper that it is written on.”9 

25. Lord McCluskey went on to say that the provisions could in fact narrow the 
scope of judicial independence because the “so-called duty in the Bill is laid on a 
very select number of people…and ignores eight or nine ways that I have listed in 
which judges can be influenced.”10  He detailed these in a later submission and 
gave as examples any attempts to intimidate the judiciary as whole: e.g. by 
reducing pensions or salaries, a Minister requesting that a certain judge is stopped 
from sitting in a particular case, any attempt to influence the selection of a 
particular judge or a particular bench of judges to hear cases of particular interest 
to the person making the attempt: e.g. terrorist cases, human rights cases, or 
alternatively any attempt to prevent particular judges sitting in the type of case in 
                                            
6 Paragraph 2.4 Proposals for a Judiciary (Scotland) Bill  
7 Paragraph 24, Policy Memorandum 
8 Paragraph 20, Policy memorandum 
9 Justice Committee, Official Report, 18 March 2008, Col 629 
10 Justice Committee, Official Report, 18 March 2008, Col 636 
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which the person making the attempt is interested: e.g. tax cases, planning 
appeals, human rights claims against the Government.   

26. The majority of witnesses however were in favour of adding the statutory 
guarantee of independence to the existing provisions.  The Lord President said— 

“it is of value as a signal, if nothing more, to have a recognition in legislation 
of the importance of judicial independence.  That is not an empty 
provision…Although I do not envisage that I shall require to sit on any case 
that is deciding a legal issue turning upon the construction of those 
provisions, the existence of them in what I regard essentially as a 
constitutional document is of importance, in my view, and it sends the right 
message.”11

27. Lord Osborne agreed saying, “it is my view that one of the purposes of 
statute law is to declare publicly something that ought to be recognised publicly.”12  

28. Sheriff Dickson agreed too and commented, “the importance of having 
section 1 as part of statute is that it is a clear declaration of what the vast majority 
of people – certainly those in authority – know and recognise.”13   

29. The Rt Hon Lord Reed added, “it is an important statement of principle at a 
time when a relatively new set of institutions – the Parliament and the Executive – 
are, for the first time, trying to define in legislation the boundaries and relationships 
between the different institutions of Government in Scotland.”14  

30. Although supportive of this provision, the Faculty of Advocates said, “if we 
expect the First Minister, the Lord Advocate and the Scottish Ministers to uphold 
the continued independence of the judiciary, we might equally expect the Scottish 
Parliament to do likewise.”15   

31. Sir David Edward agreed that including the Parliament in the list of those who 
must uphold the continued independence of the judiciary could be useful but said 
“it is not clear whether the Parliament can put an obligation on itself.  I suppose 
that it could put an obligation on members of the Parliament.”16 

32. There was discussion around the need for the new statutory provision and 
what, if any, effect it would have on the existing common law criminal offence of 
attempting to interfere with the course of justice.  Neither Lord McCluskey nor Sir 
David Edward were of the view that the existing common law was displaced. 

33. On the point made by Lord McCluskey that the effect of this provision, as 
presently drafted, might in fact restrict the judiciary by placing specific duties on a 
certain class of people, Sir David Edward said that he too had a reservation about 
subsection 1(2)(a) as “this might be taken to imply that the only way in which 

                                            
11 Justice Committee, Official Report, 11 March 2008, Col 568 
12 Justice Committee, Official Report, 11 March 2008, Col 584 
13 Justice Committee, Official Report, 11 March 2008, Col 584 
14 Justice Committee, Official Report, 11 March 2008, Col 584 
15 Justice Committee, Official Report, 11 March 2008, Col 600 
16 Justice Committee, Official Report, 25 March 2008, Col 673 

 6



Justice Committee, 11th Report, 2008 (Session 3) 

Ministers might seek to influence judicial decisions is “through special access to 
the judiciary.”  In his written submission he said “there are other and more 
insidious ways in which Ministers could seek to influence judicial decisions – not 
least through statements in Parliament or to the press.  This could be overcome by 
inserting the words “In particular” at the beginning of the subsection.17 

34. In his written evidence, Professor Alan Paterson said that in his view the 
guarantee of judicial independence in the Bill was compatible with the existing 
common law position.  He explained— 

“Since the traditional canons of statutory construction suggest that “alteration 
of the common law is presumed not to be intended unless this is made clear, 
(particularly if the common law has “deep roots” as the offence of 
interference with the course of justice undoubtedly does) in my opinion Lord 
McCluskey was right to state in his oral evidence that s1(2)(a) (even if 
amended as suggested by Sir David Edward) would not supplant the 
common law offence of interfering with the course of justice to any significant 
extent…Like others therefore, I am of the opinion that the primary importance 
of section 1 is as a symbolic reaffirmation of the constitutional convention of 
judicial independence.  Such conventions influence the culture and practice 
of executive government and even the wider community.”18

35. It is interesting to note that in the White Paper, Proposals for a Judiciary 
(Scotland) Bill the wording used in subsection (2) is slightly different and does in 
fact say “The First Minister, the Lord Advocate and the Scottish Ministers must, in 
particular, under subsection (1), not seek to influence particular decisions through 
any special access to the judiciary.” 

36. In his evidence to us, the Cabinet Secretary stated that this provision— 

“is more than simply symbolic.  However, at the outset, I would like to state 
that symbolism has a place in the courts and should not be underestimated.  
We believe that the Bill is of constitutional significance and that enshrining in 
it the principle of judicial independence will help to ensure judicial 
independence.   The Bill adds value to the currently accepted common law 
position by reiterating it.”19

37. Responding to the suggestion that the Parliament itself should be included in 
those bound by the provision, the Cabinet Secretary said— 

“we are genuinely open-minded on that matter.  Our position is that, to some 
extent, there is a difficulty about whether Parliament can bind itself in a way 
that is separate from the way in which it is bound by others.  We are happy to 
consider arguments and views around the issues.”20

                                            
17 Sir David Edward, written submission 
18 Professor Alan Paterson, written submission 
19 Justice Committee, Official Report, 25 March 2008, Col 683 
20 Justice Committee, Official Report, 25 March 2008, Col 683 
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38. And in response to the view that the section was generally too narrowly 
drawn, again the Cabinet Secretary advised that he was happy to reflect on that, 
but added— 

“we take the view that things can be construed liberally enough to ensure that 
there are no difficulties when there are sensible interfaces and discussions, 
and that the clear view that no attempt should be made to lean on people or 
influence them inappropriately will not be undermined.”21  

39. The Committee recognises the constitutional importance of this 
legislation and agrees that judicial independence is imperative.  Setting out 
in statute a guarantee of continued judicial independence is important 
symbolically and should be seen as complementary, not inimical, to existing 
common law.  The Committee notes the Cabinet Secretary’s undertaking to 
reflect on whether this section is too narrowly drawn and to refer the 
question of whether any amendment to the Ministerial Code is required to 
the relevant authorities.  The Committee looks forward to hearing from the 
Scottish Government in this regard.   

40. The Committee therefore welcomes the provisions in part 1 of the Bill 
but requests that the Scottish Government consider the suggestion that 
members of the Scottish Parliament be included amongst those who are 
specifically required to uphold the independence of the judiciary.       

THE JUDICIARY 

Head of the Judiciary 
41. Section 2 of the Bill unifies the judiciary under the Lord President bringing the 
leadership and administrative arrangements for the disposal of business in 
Scotland’s courts formally under a single judicial head.  The Policy Memorandum 
states that “the Bill confers a range of powers and responsibilities on the Lord 
President.  Many of these relate to functions that the Lord President has 
traditionally carried out, some to functions currently carried out by the Scottish 
Ministers.”22  

42. The Explanatory Notes state “those responsibilities and functions are: the 
efficient disposal of business in the Scottish courts; representation of the views of 
the Scottish judiciary to the Scottish Parliament and to the Scottish Ministers; the 
laying of written representations before the Parliament on matters of importance 
relating to the Scottish judiciary or to the administration of justice in Scotland; the 
welfare, training, guidance of judicial office holders; and establishment and 
operation of a conduct scheme for the judiciary.”23   

43. Subsection 2(3) gives the Lord President a power of direction over sheriffs 
principal in relation to administrative matters but does not allow the Lord President 
to give a direction in relation to the judicial decision. 

                                            
21 Justice Committee, Official Report, 25 March 2008, Col 684 
22 Policy Memorandum, paragraph 27  
23 Explanatory Notes, paragraph 13  
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44. The Lord President may delegate certain of the functions given to him, 
although he may not delegate his duty of making and maintaining arrangements to 
secure the efficient disposal of business in sheriff courts or justice of the peace 
courts, or his duty to make rules for the judicial conduct scheme.24    

45. Most of the evidence received by the Committee was supportive of the 
proposal to unify the judiciary in Scotland under the Lord President and to give him 
the relevant functions and responsibilities.   

46. In his written response however, Robin White JP commented— 

“In the past, the Scottish judiciary has not been very hierarchical.  While 
Lords Ordinary might expect to enter the Inner House in time, there has been 
no career path.  Unlike the position in some countries, judges are not 
appointed at an early age in a small court, with the hope of working their way 
up.  Thus, the shrieval bench has not been a spring board for the Court of 
Session bench.  This has been thought to assist judicial independence as 
judges did not have to seek promotion.  What is proposed in these sections is 
clearly not seen as a step in that direction.  However the very idea of a clear 
hierarchy, headed by the Lord President, is a considerable novelty.”25   

47. Lord McCluskey said that clearly the Lord President is and has been the 
head of the Scottish judiciary but to confer on the Lord President the new statutory 
title of Head of the Scottish Judiciary, “adds very significantly to the burdens 
already resting on him…the only saving grace is the Bill’s acceptance of the Lord 
President’s right to delegate certain functions.”26  

48. The Lord President welcomed the proposals, saying they would bring— 

“many benefits for the administration of justice in Scotland.  They will enable 
the Lord President to speak on behalf of the whole judiciary and thereby help 
the judiciary play a full and co-ordinated role in the development of proposals 
for improving the administration of justice.  They will enable the matter of the 
efficient disposal of business in the Scottish courts to be addressed 
strategically in a way which takes account of the operation of the whole 
system rather than on a piecemeal basis; and which should therefore enable 
judicial resources to be directed to where they are needed.”27   

49. The Lord President was asked how he envisaged dividing his time between 
administrative and judicial functions and responded by saying— 

“It is plain that, as you say, the Bill envisages the Lord President being 
involved in a wider range of responsibilities than has been the case hitherto, 
but it should be borne in mind that, prior to the introduction of the Bill, the 

                                            
24 Section 3 of the Bill 
25 Robin White JP, written evidence 
26 Lord McCluskey, written evidence 
27 Lord President, written evidence 
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Lord President already had a range of administrative responsibilities in his 
work.”28   

50. The Lord President continued— 

“I regard it as of the first importance that the senior judge in Scotland should 
be seen plainly as performing a judicial function.  Therefore, I regard sitting 
on the most important cases as a prerequisite to the fulfilment of my position 
as Lord President in the Court of Session and Lord Justice General in the 
High Court of Justiciary.”29   

51. The Lord President did not feel that he could put a percentage on the amount 
of time he expected to spend in court compared with the amount of time he would 
spend on administrative matters.  Based on the Irish system however, he had 
formed the view that his work with the SCS would take maybe two days a month 
and that a substantial amount of his time would still therefore be spent sitting in 
court, deciding cases, rather than administering.30 

52. The Committee noted carefully the evidence from the judiciary and the 
Lord President in support of unification of the judiciary and a much wider 
range of administrative and organisational responsibilities being given to 
the Lord President.  The Committee also noted that many of the 
administrative functions may be delegated and that in his evidence the Lord 
President stressed that his primary function will remain a judicial one.  
Nevertheless, the Committee has significant concerns about the potential 
administrative burden to be placed upon judicial post-holders.  The 
Committee therefore requests that the Scottish Government provides 
independent quantifiable evidence about the impact such changes could 
have on judicial time as the Committee is concerned that the impact of the 
Bill’s proposals in this regard could be to detract from the judicial role.    

Judicial Council for Scotland 
53. In both written and oral evidence, the Lord President made reference to the 
establishment of the Judicial Council for Scotland “as a stepping stone” to the 
envisaged unification of the judiciary.  It had been originally proposed to establish 
a statutory judges’ council to complement existing representative bodies such as 
the Sheriffs’ Association and the District Courts Association.  After discussion, it 
was decided that a non-statutory body, to be known as the Judicial Council for 
Scotland should be set up.   

54. The Council comprises the Lord President, the Lord Justice Clerk, the senior 
Scottish Lord of Appeal in Ordinary, two judges of the Inner House of the Court of 
Session, the Chairman of the Scottish Land Court, the Convener of the Sheriffs 
Principal, two sheriffs, a part-time sheriff, a member of the tribunal judiciary and 
two Justices of the Peace.   

                                            
28 Justice Committee, Official Report, 11 March 2008, Col 566  
29 Justice Committee, Official Report, 11 March 2008, Col 566-7 
30 Justice Committee, Official Report, 11 march 2008, Col 567 
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55. The purpose of the Council is to provide information and advice to the Lord 
President and the judiciary of Scotland on matters relevant to the administration of 
justice in Scotland.  The Council’s objectives include preserving the independence 
of the judiciary, co-ordinating the view and actions of the judges to that end, 
providing information and to provide information and advice to the Lord President.  
The Committee was told that the Council is already considering certain issues, 
such as judicial training and welfare.   

Scottish Land Court 
56. Two matters arise which it would be useful to make mention of here.  The 
first is that the Scottish Land Court is not included in “the Scottish Courts” listed in 
section 2(5) of the Bill for which the Lord President has responsibility.  The 
Committee notes that the Chairman of the Scottish Land Court is a member of the 
Judicial Council established by the Lord President but that the Scottish Land Court 
itself has not been brought under the responsibility of the Lord President.   

57. In his written submission to the Committee, David Houston, a full-time 
member of the Scottish Land Court, drew the Committee’s attention to “the 
substantive omission of the Scottish Land Court from the Bill as presented” 
saying— 

“there is much to commend the opportunity being taken now to amend the 
Bill to include the Scottish Land Court within the definition of “Scottish Courts” 
in terms of subsection 2(5) of the Bill…Exclusion would appear to me to set 
the Land Court apart from other Scottish courts and it is not at all obvious 
why that should be.”31

58. When asked about this, the Cabinet Secretary advised “at present, the 
Scottish Land Court is not included in the definition, because it is not within the 
SCS’s domain, but there are plans to ensure that it is brought into that domain.  
Once that happens, logic dictates that it should be included in the definition.”32   

59. In a later letter to the Committee, the Cabinet Secretary advised— 

“the responsibility for administering the Scottish Land Court will transfer in 
time to the SCS.  When that happens, the power at section 2(5)(h) of the Bill 
to add courts to the definition would be used.  This will form part of an overall 
programme of SCS change management in which the integration of the JP 
courts into the SCS’s management and the intended implementation of the 
Bill’s proposals for governance changes are earlier priorities.”33

60. The Cabinet Secretary also explained that although the Scottish Land Court 
is not covered by Part 2 of the Bill, the office of the Chairman of the Scottish Land 
Court has the same rank and tenure as a judge of the Court of Session and has 
therefore been included in the definition of “judicial office holder” for the purposes 
of Part 2 of this Bill.   

                                            
31 David Houston, written evidence 
32 Justice Committee, Official Report, 25 March 2008, Col 686 
33 Letter of 1 April 2008 from Cabinet Secretary for Justice to the Convener of the Justice 
Committee 

 11



Justice Committee, 11th Report, 2008 (Session 3) 

61. The Committee is still unclear as to the reasons for not including the 
Scottish Land Court in the Bill now.  It is not an efficient use of 
Parliamentary time to consider this matter separately; accordingly, the 
Committee recommends that the Scottish Land Court now be included in the 
list of Scottish courts in Part 2 of the Bill. 

Judicial Training  
62. The second matter to mention here is that of judicial training, which up until 
now has been the responsibility of the Judicial Studies Committee under a judge of 
the Court of Session.  The Bill proposes that responsibility for training should pass 
to the Lord President and the Committee was advised that training is being looked 
at by the Judicial Council.   

63. The issue of judicial training has been raised previously with the Committee 
in the context of public petition PE997, submitted by the Scottish Sun on behalf of 
the Mothers for Justice campaign.  This petition, amongst other things, calls for all 
sheriffs who deal with child custody cases to be given mandatory training.   

64. When the Committee last considered this petition, it agreed to come back to 
the issue of mandatory training for judicial office holders as part of its 
consideration of this Bill.  In its evidence to the Committee on the Bill’s provisions, 
Victim Support Scotland said “we feel strongly that the public would have more 
confidence in the judiciary if the Lord President made training of the judiciary 
mandatory”.34 

65. When we put this view to the Lord President, he responded— 

“On the whole, my experience has been that the best way of securing due 
performance of the responsibilities that you have in mind is by giving 
appropriate encouragement to judicial office-holders to attend training…a 
judicial office-holder will be much better able to receive useful training if he or 
she has been encouraged to the view that it is a good thing for him or her to 
attend, rather than being marched to the appropriate place by two policemen.  
I am disposed to the view that it would be better to leave it to me to put in 
place the appropriate arrangements. If necessary those arrangements could 
include matters that verged on compulsion.”35   

66. The Committee agrees that the Lord President should have 
responsibility for making and maintaining arrangements for the ongoing 
training of judicial office holders.  However the Committee agrees that 
confidence in the judiciary would be enhanced by making such training 
mandatory and so recommends.  

LORD PRESIDENT / LORD JUSTICE CLERK: VACANCY, INCAPACITY AND 
SUSPENSION 

67. Sections 4, 5, 6, 7 and 8 make provisions for when the office of the Lord 
President is vacant or when either the Lord President or the Lord Justice Clerk is 

                                            
34 Justice Committee, Official Report, 18 March 2008, Col 654-5  
35 Justice Committee, Official Report, 11 March 2008, Col 572 
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either incapacitated or suspended.  Essentially, the functions of the Lord President 
will be carried out by the Lord Justice Clerk and the functions of the Lord Justice 
Clerk will be carried out by the Senior Inner House Judge.  The Bill repeals the 
Senior Judiciary (Vacancies and Incapacity) Scotland Act 2006 and re-enacts it 
with minor modifications. 

68. The Committee notes the view of the Law Society of Scotland that there 
should be a requirement for medical certification of ill health on the face of the Bill 
and that “incapacity” is too narrowly defined as it is restricted to ill health.36   

69. The Committee draws this to the attention of the Scottish Government 
and asks that the definition of “incapacity” be given further consideration. 

THE JUDICIAL APPOINTMENTS BOARD FOR SCOTLAND 

70. The Judicial Appointments Board for Scotland (the Board) was established 
administratively as a non-statutory public body in 2002 with an equal number of lay 
and legally qualified members.  One of the lay members sits as Chair.  The Board 
took responsibility for selecting candidates for judicial appointment away from 
Scottish Ministers and since then has made recommendations for appointment to 
the offices of judge of the Court of Session, sheriff principal, sheriff and part-time 
sheriff.   

71. As part of the consultation Strengthening Judicial Independence in a Modern 
Scotland, views were sought on a range of matters concerning the Board including 
membership, how members should be appointed, term of office, the extent to 
which Ministers should be able to give guidance to the Board, the Board’s remit 
and whether the Board should have any role in the appointment of Scotland’s two 
most senior judges, the Lord President and the Lord Justice Clerk. 

72. The responses received to that consultation were wide ranging and it is clear 
from the Committee’s evidence that there is still some concern about the 
composition and operation of the Board.  Indeed, much of the material received by 
the Committee in response to its call for evidence, and a significant proportion of 
the oral evidence taken, concerned the provisions for judicial appointments. 

Judicial Offices Within the Board’s Remit 
73. Section 9 of the Bill places the Board on a statutory footing enabling it “to be 
seen to be independent by those who are affected by its decisions.37  The 
functions of the Board are, essentially as before, to recommend to members of the 
Scottish Government individuals for appointment to judicial offices within the 
Board’s remit and to provide advice to members of the Scottish Government in 
connection with such appointments.   

74. The judicial offices within the Board’s remit are listed in section 10(1) and 
remain broadly as before but with two additions; the office of Chairman of the 
Scottish Land Court and the office of temporary judge (except in any case where 

                                            
36 Law Society of Scotland, written evidence  
37 Sir Neil MacIntosh, Justice Committee, Official Report, 11 March 2008, Col 613 
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the individual to be appointed to the office holds or has held the office of Chairman 
of the Scottish Land Court, Sheriff Principal or Sheriff). 

75. There is no formal role for the Board in the appointment of the Lord President 
and Lord Justice Clerk.  Sections 18 and 19 provide that when either of those 
offices are vacant, the First Minister is required to establish a selection panel to 
make a recommendation to him about individuals suitable for appointment.  The 
panel to recommend appointment of the Lord President is to comprise the Chair of 
the Board, one of the other lay members of the Board and 2 judges. The panel to 
recommend appointment of the Lord Justice Clerk is to comprise the Chair of the 
Board, one of the other lay Board members, the Lord President and a judge.  This 
is dealt with in more detail in paragraph 148 later in this report. 

76. The addition to the remit of the Board of the office of temporary judge was 
questioned by the Lord President who said— 

“I see some legal advantage in my being able, at least at this stage, to 
appoint such part-time judges, rather than the Judicial Appointments Board 
doing so, largely because it is quite difficult to encourage people, particularly 
busy practitioners, to apply for the posts of part-time or temporary judges of 
the Court of Session…In the longer term, I would like to ensure that people 
who get to a certain level of their practice – say, soon after they become 
Queen’s Counsel – are prepared to take on board the possibility of doing 
part-time judicial work as part of their contribution to the community.  It is a bit 
like what recorders do south of the border…In order to set that trend in place, 
I require to be able to go and tap on people’s shoulders, rather than have 
people filling out application forms and going through the Judicial 
Appointments Board.”38

77. In his evidence, Sir David Edward said— 

“I will mention my own case.  If the law had stood as it was when I returned 
from Luxembourg, I could not have been appointed as a temporary judge.  I 
would have had to apply to be a temporary judge and go through the whole 
assessment process, and nothing in the Bill enables the appointment of a 
temporary judge other than by that method.  Had I been placed in that 
position, I am not sure that I would have wanted to go through the application 
and interview process...For reasons that I have never understood fully, the 
position of judge in the European courts does not constitute high judicial 
office for United Kingdom statutory purposes.”39   

78. More generally, Sir David Edward continued— 

“I am concerned about calling such judges temporary and subjecting them to 
a procedure that is designed for the appointment of permanent judges…It 
would become difficult if the temporary judge were to apply for a permanent 
post.  If she or he passed successfully through the scrutiny process for 

                                            
38 Justice Committee, Official Report, 11 March 2008, Col 581-2 
39 Justice Committee, Official Report, 25 March 2008, Col 680 
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temporary appointment, on what ground would one refuse them a permanent 
appointment?”40

79. Responding to concerns about temporary judges coming within the Board’s 
remit, Sir Neil MacIntosh said— 

“The simple point is that an appointment made by the Judicial Appointments 
Board is a judicial appointment, and any move to single out one element of 
the judicial process for different treatment will not stand up to examination. 
The situation with part-time judges is exactly the same as that with part-time 
sheriffs, who also fall within the Board’s scope…They are not lower level 
positions.  There is an argument to be made, therefore, in terms of public 
confidence and the legislation’s fundamental objectives, that part-time judicial 
appointments should fall within the Board’s scope.”41   

80. When asked about this, the Cabinet Secretary said “If temporary judges did 
not fall within the proposed appointments system that would be anomalous.  If the 
concern is about timescale, the time could be truncated – an accelerated 
procedure must be possible.”42 

81. The issue of bringing the appointment of temporary judges within the remit of 
the Board was raised in the 2006 consultation.  It is clear that this proposal has 
been under consideration for some time.  The draft Bill notes “There was a body of 
opinion that favoured the Board’s having a role in the appointment of temporary 
judges, although this was balanced by strong contrary views that favoured the 
present arrangements.”43   

82. The Bill’s policy memorandum acknowledges that the status quo with regard 
to appointing temporary judges could continue, allowing appointments to be made 
quickly but goes on to say “the arrangements are not entirely consistent with the 
principles of equality of opportunity and transparency of process that are now 
features of all other judicial appointments.  It is also recognised that those who 
bring their cases before the highest courts have an expectation that there is 
consistency in the way judges are appointed.”44 

83. It is clear that if an applicant for the office of temporary judge is, or has been, 
the Chairman of the Scottish Land Court, a sheriff principal or sheriff, that 
applicant can be appointed as a temporary judge without being interviewed or 
selected by the Board.45  There is a distinction therefore in the case of those who 
have previously been appointed to certain judicial offices.  This distinction “offers 
flexibility to act swiftly when necessary, by appointing a member of the shrieval 
bench at short notice, and also opens up the prospect of creating a wider pool of 
temporary judges to be called upon to meet planned commitments.”46  Those 

                                            
40 Justice Committee, Official Report, 25 March 2008, Col 681 
41 Justice Committee, Official Report, 11 March 2008, Col 621 
42 Justice Committee, Official Report, 25 March 2008, Col 692 
43 Proposals for a Judiciary (Scotland) Bill, paragraph 6.5 
44 Policy Memorandum, paragraph 75 
45 Explanatory Notes, paragraph 36 
46 Policy Memorandum, paragraph 75 

 15



Justice Committee, 11th Report, 2008 (Session 3) 

seeking appointment as a temporary judge who do not, or have not, held the 
specified judicial office will be required to go through the Board. 

84. The Committee agrees that no-one seeking appointment as a temporary 
judge, who has been a Chairman of the Scottish Land Court, a sheriff or 
sheriff principal should be required to go through the Judicial Appointment 
Board selection procedures.  However, the Committee requests that the 
Scottish Government consider whether someone who has served as a judge 
in the European Courts should be similarly exempt and investigate whether 
there is any way that the appointment of temporary judges can be 
accelerated.   

How Appointments to the Board are made     
85. Schedule 1 of the Bill makes further provision for the Board, setting out firstly 
the membership of the Board and how such members are appointed.  There are 
three categories of Board member: judicial, legal and lay.   

86. Scottish Ministers appoint the legal and lay members and these 
appointments will fall within the remit of the Commissioner for Public 
Appointments.  It is for the Lord President to appoint the judicial members. 

87. The Committee inquired how the appointments of the three types of 
members of the Board are and would be made in practice.  In relation to the 
judicial members, the Lord President advised that he would— 

“assess them from my knowledge of them as individuals…our community is 
sufficiently small that I know personally all the other judges of the Court of 
Session and I am in a position to judge who is appropriate…I would consult 
the Sheriffs’ Association in relation to the appointment of sheriffs to the 
Board.  Indeed, I would probably consult more widely than that.”47  

88. In written evidence, in relation to the appointment of the legal and lay 
members of the Board, the Commissioner for Public Appointments stated that 
there are— 

“several areas where the Bill does not reflect the requirements of the Code 
(Code of Ministerial Appointments to Public Bodies in Scotland48), specifically 
in the areas of reappointment, extension to an appointment term, length of 
appointment term, temporary appointment and substitute appointment…the 
impact of this could ultimately be a report of an appointing Minister to 
Parliament for non-compliance with the Code.”49  

89. It was suggested by the Lord President that the legal members would be 
better appointed by their respective bodies.50 An alternative suggestion was that 
the legal members, in particular the legal member who is an advocate practising in 
Scotland, should be appointed by the Lord President on the advice of the 
respective professional body, as it was unclear how Scottish Ministers would 
                                            
47 Justice Committee, Official Report, 11 March 2008, Col 573  
48 www.publicappointments.org/publications 
49 Commissioner for Public Appointments, written evidence 
50 Justice Committee, Official Report, 11 March 2008, Col 573  
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inform themselves of suitability for appointment.51  For this very reason, Richard 
Keen, QC stated “I have a real constitutional concern about a majority of members 
being appointed by the Scottish Ministers.52 

90. The Committee notes that the Commissioner brought her concerns to 
the attention of the Government a year ago and asks the Cabinet Secretary 
now to respond to them.  

91. The Committee notes the various opinions on how appointments to the 
Board are made.  The Committee did not, at this stage, form a view on 
whether to recommend any changes but requests that the Scottish 
Government consider the evidence received and report its view. 

Composition of the Board 
92. A number of concerns were raised about the composition of the Board.  
Sheriff Douglas J. Cusine, in a written submission, stated “It is not acceptable that 
a practising member of the legal profession should decide on the appointment of a 
member of the judiciary.”53 This view however did not appear to be shared by 
other witnesses.   

93. The Lord President said that representation of the judiciary on the Board was 
inadequate— 

“the composition of the Board fails to take adequate account of the value to 
be gained from the involvement in the recruitment process of judicial 
members whose experience of the very position which is being recruited for 
enables them to make an effective assessment of the candidates promise in 
that regard.  The matter is particularly acute in relation to the recruitment of 
judges of the Court of Session.”54   

94. The Lord President also expressed support for the addition of a further sheriff 
on the Board; a view shared by the Judicial Council, the Faculty of Advocates and 
Lord McCluskey.  

95. Sheriff Dickson too, on behalf of the Sheriffs’ Association, said that the 
number of judicial members on the Board was inadequate— 

“it would be better to follow the example that prevails in England and Wales 
and Ireland, where there is not necessarily a majority of judicial and legal 
members, but at least a larger proportion of them.  We welcome the Lord 
President’s suggestion that another judge and another sheriff should be 
added to the Board.” 55  

96. The Part-Time Sheriffs’ Association put forward an argument for having a 
part-time sheriff on the Board— 

                                            
51 Faculty of Advocates, Justice Committee, Official Report, 11 March 2008, Col 599 
52 Justice Committee, Official Report, 11 March 2008, Col 599 
53 Sheriff Douglas J Cusine, written evidence 
54 Lord President, written evidence 
55 Justice Committee, Official Report, 11 March 2008, Col 586 
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“one sheriff principal and one sheriff sit on the Board when considering 
candidates for appointment as a full-time or part-time sheriff.  This is a 
comparatively limited base from which to assess candidates in relation to the 
requirements of the role of full or part-time sheriff.  A sheriff principal is likely 
to have recent experience of a number of courts within his sheriffdom but that 
experience will be restricted to civil appeal work.  The full-time sheriff sitting 
on the Board will have broader experience but confined to his or her own 
court.  On the other hand, a senior part-time sheriff would have substantial 
relevant and up to date experience of the Sheriff Court bench throughout 
Scotland.”56   

97. However the call for greater judicial representation on the Board was not 
supported by the Law Society of Scotland who said “The Society’s position is that 
the judiciary is not necessarily the touchstone of knowledge about persons who 
are suitable for the bench…practitioners see many more judges in action on a 
daily basis than judges do…we are content with the composition of the Board as it 
stands.”57     

98. On a more fundamental point, the Lord President advised that he was not 
persuaded that the requirement for equal numbers of lay on the one hand, and 
judicial / legal members on the other “is a manifestation of any particularly 
compelling principle.”58  Again, this was a view shared by the Faculty of 
Advocates.  

99. On the other hand, this feature of having equal numbers of lay and judicial / 
legal members was particularly supported by Victim Support Scotland.   

100. Sir Neil MacIntosh said— 

“We believe that, with five professional members and five lay members, the 
Board’s current composition is balanced and representative.  Because there 
are no sides on the Board, there is no question of any particular group – or of 
any member in any particular group – becoming dominant.”59   

101. He went on to say— 

“The point has been made that the Board differs from those in other areas of 
the UK.  That is the case.  The Board is unique, as are Scottish law and the 
Scottish Parliament.  There is almost a Scottish context to having a balance 
of lay and professional members.  If the Board’s composition were changed – 
considering that is perfectly reasonable – the dynamics of the operation 
would change, so it is important that that is done on the basis of reasoned 
and considered positions.”60

102. The Committee notes that paragraph 3(4) of schedule 1 gives Scottish 
Ministers the power to modify the judicial or legal membership categories.  This 
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enables membership of the Board to be altered temporarily or permanently by 
either adding a new judicial office or by increasing the number of members from 
either of those categories.  This provision is balanced by paragraph 4 which 
provides that the number of lay members should at all times be the same as the 
combined total of judicial and legal members. 

103. The Cabinet Secretary was asked whether he was satisfied that the 
proposed composition of the Board was right and whether allowing Scottish 
Ministers to appoint the majority of members was consistent with the principle of 
judicial independence.  The Committee notes that although the Cabinet Secretary 
responded that Scottish Ministers do not appoint the majority of Board members, 
this is in fact clearly stated in schedule 1 of the Bill.  That aside, the Committee 
notes the Government’s position that— 

“We have looked at situations in a variety of jurisdictions and there does not 
seem to be any one particular model.  We were persuaded that the current 
Judicial Appointments Board is working well and it appears to us that there 
are no real difficulties…If we were to ensure a judicial or shrieval majority, the 
danger is that it could be perceived that we had almost a self-fulfilling 
ordinance…It is important that we have an overall balance.  An inbuilt 
majority would not be in the interests of presentation…I would not expect, in 
dealing with an expert legal adviser or a consultant surgeon, to comment on 
their individual abilities as lawyer or surgeon.  However lay people bring other 
skills to the table.  That has been the case in the Judicial Appointments 
Board to date.”61  

104. The Committee notes that the Bill provides scope for flexibility whilst 
maintaining the balance between lay and legal / judicial members on the 
Board, an approach that the Committee favours as being reasonable and 
practicable.  

Removal of members of the Board  
105. Both the Board itself and the Law Society expressed concern about the 
provision in schedule 1 paragraph 8(3) which allows a member to be removed 
upon conviction of any offence.62   

106. In the Law Society’s view, there is the potential for this provision to be 
applied in a draconian way.  The Law Society suggested that it would be 
preferable if the reference was to any conviction which, in the view of the Scottish 
Ministers or the Lord President, was serious.   

107. In response, the Cabinet Secretary said “removal would not be obligatory and 
could simply be considered, but I am happy to reflect on that…I understand that 
there would be flexibility to consider the issue, but we can come back to the 
Committee on that.”63  

                                            
61 Justice Committee, Official Report, 25 March 2008, Cols 687-8 
62 Judicial Appointments Board for Scotland and Law Society of Scotland, written submissions 
63 Justice Committee, Official Report, 25 March 2008, Col 689 
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108. The Committee requests that the Scottish Government give further 
consideration to the grounds for removal of members of the Board. 

Operation of the Board 
109. Sections 12, 13 and 14 of the Bill state that selection by the Board must be 
solely on merit, although merit is not defined, and that an individual can only be 
selected if he / she is of good character.   

110. Only the legal and judicial members of the Board may assess the legal 
competence of applicants but it is for the Board as a whole to make a decision 
about appointment.  Section 14 requires that “the Board must have regard to the 
need to encourage diversity in the range of individuals available for selection to be 
recommended for appointment to a judicial office.”   

111. A number of witnesses expressed views, and in some cases misgivings, 
about these provisions.  Lord McCluskey said that although he could see merit in 
the Government taking steps to enable more people to acquire the skills that are 
needed to be a judge— 

“if I am going to be operated on by a brain surgeon, I want the brain surgeon 
to be the best one – I do not want him operating because he is black, Jewish, 
Catholic or whatever…Affirmative action has no place in the selection of 
brain surgeons or High Court judges…The Board has neither the 
membership nor the resources to promote the acquisition of those skills.”64

112. In response to this particular comment, Professor Alan Paterson said— 

“appointing judges is not the same as appointing brain surgeons…Although 
both positions involve a high degree of skill and appointment to both kinds of 
position has recently been reformed with a view to encouraging equal 
opportunities and transparency, the position of the Judiciary in a 
constitutional democracy is quite different from that of surgeons.  The 
Judiciary is an arm of government as the senior judiciary in Scotland and 
England have accepted.  This brings with it issues of institutional 
accountability as well as a need for an independent form of appointment 
which contains the necessary checks and balances required by the 
separation of powers.”65

113. Sir David Edward said “the real issue is equality of opportunity generally, 
rather than the race, gender or other identity of the person who sits on the bench.  
I return to the point that what matters to the public is that the person is good at 
administering justice.”66  

114. When asked whether there was any need for the diversity provision in the 
Bill, Sir David responded— 

“my answer is the answer that was given to me when I discussed the issue 
recently with a professor down south.  She said these kinds of provisions 
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condition the way people behave and are therefore useful, as long as they 
are not carried too far.”67  

115. The Lord President acknowledged the need for diversity among those who 
hold important public positions but said “one has to bear in mind the fact that one 
is appointing people to judicial positions from a pool of those who are experienced 
in particular fields of legal activity.”68   

116. George Way of the Law Society said “recruitment will not, in itself, and can 
never, deal wholly with diversity when the post of judge or sheriff is fairly rigid in 
how it operates…we need to address the end use of sheriffs, not just the 
recruitment process.”69 

117. In his written evidence on the issue of seeking diversity in the pool of 
candidates for selection for judicial posts, Professor Alan Paterson said— 

“This is now a commonly held concern in relation to all public appointments.  
Appointment on merit is unchallenged, but there is less agreement on the 
meaning of “merit” amongst commentators than is sometimes recognised.  
There were lengthy debates in the House of Lords Committee on the 
Constitution about the relationship between merit and diversity prior to the 
passing of the Constitutional Reform Act 2005.  This Bill contains similar 
provisions on diversity and certainly the reasons for encouraging diversity in 
the judiciary and the pool of candidates for judicial selection have been 
widely canvassed in the literature.”   

118. Sir Neil MacIntosh told the Committee that the board has set up a Diversity 
Working Group with a remit “to assist the Judicial Appointments Board for 
Scotland in considering ways of recruiting a judiciary which is as representative as 
possible of the communities they serve.”  In his oral evidence, he said— 

“it will be important to engage in discussions with all the other agencies 
involved to examine not only how we advertise and recruit but the nature of 
the jobs and how they can facilitate diversity.”70   

119. The Cabinet Secretary agreed, saying “It is inappropriate for us to give 
direction, but we can give guidance on a variety of matters that might be the 
subject of legislation in due course, for example to do with employment.”71  

120. It is clear that consideration of issues around diversity should not and 
could not be a matter for the Board alone.  The Board is only able to appoint 
from the available qualified pool and then only from those who make 
application.  The Committee welcomes the establishment of the Board’s 
Diversity Working Group but calls on the Scottish Government to ensure 
that a holistic approach is taken to consideration of issues of diversity in 
relation to judicial appointments.  Such a holistic approach would include 
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consideration of access to education and training, working patterns and 
other employment issues.  

121. Lord Osborne advised that there are concerns among members of the 
judiciary relating to the manner in which the Board informs itself about candidates 
and that “the Board is blinkered to sources of information that one would have 
thought were highly valuable.”72 He continued, another concern is about the length 
of time that judicial appointments take to be made, “by way of example, a judge of 
the Court of Session is now expected to give nine months’ notice of retirement.  
That strikes many of us as rather extraordinary.”73   

122. On the issue of gathering information on candidates, Richard Keen QC 
said— 

“the Board should consider consulting a little more widely than it does.  I find 
it a little odd that I am regularly asked, in my capacity as Dean of Faculty, to 
complete reports to the Judicial Appointments Commission in England and 
Wales when members of faculty have applied for judicial appointments in 
England and Wales, but that I am not asked to do that when they have 
applied for an appointment in Scotland.”74  

123. Sheriff Fletcher made the same observation “It seems strange to me that the 
current Board would not be prepared to, or would not feel able to consult the Law 
Society of Scotland or the Faculty of Advocates about candidates, for example.”75  

124. On these points, Sir Neil MacIntosh observed— 

“In its report to the Parliament three years ago, the Board made it clear that 
we believed that a substantial gap existed in the knowledge base about 
those who are in service, because we have no information about how people 
conduct themselves in part-time shrieval or floating sheriff appointments.  We 
have advocated the fundamental argument that there should be a robust, 
objective and fair process in the interests of all concerned.”76   

125. Michael Scanlan, a member of the Board, continued— 

“It might be simple enough for the Dean of Faculty – with a very small faculty 
– to say positive things about Mr X or Ms Y.  However, when I was president 
of the Law Society of Scotland, we had 11,000 members.  It would have been 
wholly improper for me to have given an opinion on the suitability of one 
person, simply because I knew them, when there were another 10,999 out 
there whom I did not know.”77

126. The Committee noted the comments of Lord Reed who stated “I hope that if 
we have clearer and more formalised arrangements for the discipline and 
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management of sheriffs and, indeed, all judicial office holders, that will make it 
easier for the appointments board to make sensible checks with those who have 
management responsibilities for candidates.”78   

127. The Committee is of the view that the Board must have as objective and 
thorough an assessment system as possible.  Such a system should be 
robust, relevant and verifiable and in particular should allow references to 
be taken up. 

Recommendations of the Board  
128. Once the Board has made its recommendation and it has been accepted, it is 
for the Scottish Ministers then to make the appointment or to nominate or 
recommend an individual for appointment as appropriate.   

129. In its written submission, the Law Society of Scotland expressed concern 
about the appointment process, saying “there appears to be no provision for a fair 
implementation of the Board’s decision.”   

130. The Law Society’s submission explained that since 2004 there have only 
been three occasions on which the interviews have been for designated posts, all 
other posts have been advertised on the basis that successful applicants are 
placed on a waiting list.  The Law Society said that the waiting list is time limited, 
to effectively 18 months.  Although candidates are ranked by the Board they are 
not informed of their ranking when the matter passes to Scottish Ministers.  If a 
candidate on the waiting list is not appointed during the lifetime of that waiting list, 
the candidate must re-apply in the same way as a rejected candidate under 
section 11(3) (where Scottish Ministers have decided not to accept a Board’s 
recommendation).   

131. In the view of the Law Society— 

“There is, therefore, a theoretical risk that a candidate ranked highly by the 
Board could be placed, unknown to them, by Ministers in a lesser rank and 
simply could not be appointed within the currency of that list, as there were 
insufficient vacancies.  The lack of oversight could lead to a suspicion (no 
matter how unfounded) that “re-ranking” could happen (for which no reason 
would need to be given as opposed to section 11(3) rejection) as a form of 
political intervention.”79    

132. This issue was also raised by the Part-Time Sheriffs’ Association, who said— 

“The Association is aware of concerns from a number of sources that certain 
candidates may not have been appointed according to the order on which 
they appear on the slate.  Put shortly, the complaint is that candidates are 
chosen from the slate for reasons which the Board may not be aware of 
rather than in the order ranked.”80   

                                            
78 Justice Committee, Official Report, 11 March 2008, Col 589 
79 Law Society of Scotland, written evidence 
80 Part-Time Sheriffs’ Association, written evidence 

 23



Justice Committee, 11th Report, 2008 (Session 3) 

133. The Association suggested that in general the highest ranked recommended 
individual should be offered the next available vacancy. 

134. In response to these points, the Cabinet Secretary advised that to some 
extent, such matters were best dealt with by the Board but that— 

“Situations arise in which there are insufficient vacancies.  It is not a matter 
having people on a waiting list for ever and ever.  Besides that, people’s 
circumstances can change.  New people can arrive on the scene who are 
better qualified – it should not simply be Buggin’s turn…If the Board was 
persuaded that advising a candidate whether they were number 7 or number 
2, for example, had merit, I would be happy to accept that.”81

135. The Committee concludes that other than in exceptional circumstances, 
there should be a pool of people, open to all who are suitably qualified and 
who have been assessed as suitable for judicial appointment and that merit 
should be the overriding criterion for inclusion in the pool.   

When Ministers Decide not to Accept a Recommendation of the Board  
136. Section 11 provides that where a Minister does not accept a recommendation 
of the Board, the Minister must explain the decision in a notice to the Board and 
the Board must reconsider the matter and make a further recommendation.   

137. In his evidence to the Committee, Michael Scanlan said— 

“I see the opportunity for a stand-off developing, if a matter comes back to 
the Board and the Board disagrees with the disagreement of the minister and 
recommends the initial person again.  I wonder how long the process could 
go on for.  I would have thought that a mechanism could be introduced to 
resolve the situation if the Board were not of a mind to change its earlier 
recommendation.”82

138. Sir Neil McIntosh added— 

“I understand that south of the border, if a recommendation is referred back 
to the Judicial Appointments Commission, which then repeats its 
recommendation after having considered the matter, the recommendation 
must be accepted.  The situation is different here, where there is a blank in 
that respect.”83   

139. In his response the Cabinet Secretary said “It is hard to think of such 
circumstances…There would have to be some discussion about what had brought 
about the impasse…This is one of junctures at which we would have to sit down 
and work it out.  Seeking to legislate for such matters could make the situation 
worse.”84   
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140. The Committee agrees that there is no need for legislative provision in 
this regard and that in the event of disagreement, common sense should 
prevail. 

Guidance to the Board  
141. Section 15 provides that both the Scottish Ministers and the Lord President 
“may issue guidance to the Board as to the procedures to be followed by it in 
carrying out its functions” to which the Board “must have regard”.  Before issuing 
guidance the Scottish Ministers must consult the Lord President and the Board 
and before the Lord President issues guidance he must consult the Board and 
obtain the agreement of the Scottish Ministers.   

142. Sir Neil MacIntosh said “obviously it is not comfortable to have guidance 
potentially coming from two sources”85 and suggested that before guidance is 
issued it should be scrutinised / endorsed by the Justice Committee.   

143. The Committee welcomes the suggestion that any proposed guidance 
from either the Scottish Ministers or the Lord President should be 
scrutinised by the Justice Committee, and so recommends.   

Confidentiality of Information 
144. Section 16 of the Bill sets out restrictions on the disclosure of information by 
anyone in connection with the Board’s functions.  Although the Freedom of 
Information (Scotland) Act 2002 applies to the Board (paragraph 21 of schedule 1 
of the Bill), to the extent that information is prohibited from disclosure by this 
section of the Bill it is exempt under a freedom of information request.  
Section 16(6) provides that any disclosure of information in contravention of this 
section that causes loss or damage to the individual to whom the information 
relates is actionable at the instance of the individual.   

145. The Law Society of Scotland suggested “rather than rely on the individual to 
bring a private action with the potential for further embarrassment, it may be more 
appropriate to include a section in the Bill providing state protection for the 
individual concerned.  It should be made a statutory offence to breach 
confidentiality in such cases.”86   

146. Making the Board subject to the Freedom of Information (Scotland) Act 2002 
was a concern for the Board.  In his evidence, Sir Neil MacIntosh said that the 
implications “will be difficult to establish until such time as we are able to engage 
with FOI in practical terms…Given that an entirely open process would severely 
hamper our ability to operate, we would seek the proper and practical applications 
of the regulations.”87    

147. At this stage, the Committee is not persuaded that making the Board 
entirely subject to the Freedom of Information (Scotland) Act 2002 will 
provide clear benefits.  The Committee therefore asks the Scottish 
Government to consider this matter further and report its views. 

                                            
85 Justice Committee, Official Report, 11 March 2008, Col 614 
86 Law Society of Scotland, written evidence 
87 Justice Committee, Official Report, 11 March 2008, Col 620  

 25



Justice Committee, 11th Report, 2008 (Session 3) 

Lord President and Lord Justice Clerk – Appointment 
148. Sections 18 and 19 make provision for appointing the Lord President and the 
Lord Justice Clerk and it is for the First Minister to establish a panel in accordance 
with schedule 2.  The panel will comprise two lay members and two judges.  A 
number of witnesses were asked their views on the role of the First Minister in 
relation to the appointment of Court of Session judges – and in particular the Lord 
President and the Lord Justice Clerk – and whether that role was compatible with 
judicial independence, no concerns were expressed.   

149. In his evidence, the Lord President said— 

“I am content with the arrangements for the body charged with making 
recommendations for nominees for the posts of Lord President and Lord 
Justice Clerk.  There is a qualification to that.  At one stage, I expressed the 
view, to which I still adhere, that there could be an advantage in having either 
a judicial majority or a provision whereby if the Board was split evenly the 
senior judicial members would have a casting vote.”88  

150. The Cabinet Secretary said “The Lord President and the Lord Justice Clerk 
are two major offices of state, so it would be absurd for the First Minister not to 
have some involvement in their appointments.  However, we must ensure that the 
appointments are not political.  The proposed methods strike the appropriate 
balance.”89 

Judicial Appointments – some comparisons 
151. In his evidence to us, Sir David Edward referred the Committee to a research 
paper Judicial Appointments: Some European Experiences.90  The Committee 
noted that in some countries judges are appointed or co-opted by other judges, but 
in other countries the appointment of judges is entirely within the discretion of the 
Executive and that the method of appointments seems to depend on the nature of 
the judiciary.   

152. Sir David Edward said, “It seems to me to be perfectly legitimate in a 
democratic society that the appointment of judges should be made by people who 
are democratically accountable.  I see nothing inherently wrong with the 
involvement of ministers in the Executive, which is responsible to the Parliament, 
in the appointment of judges.”91   

153. He added that he was content that the Board was sufficiently independent of 
Government saying “As Sandra Day O’Connor said, it is about people, not rules or 
institutions.  If the people behave independently, that is a sufficient guarantee.”92 

154. The Committee was persuaded by Sir David Edward’s evidence and 
agrees that the behaviour of those mandated with making judicial 
appointments is what matters. 
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JUDICIAL CONDUCT 

155. As previously stated, section 2 gives the Lord President responsibility for 
establishing and operating a conduct scheme for the judiciary.  In his evidence the 
Lord President confirmed that the Judicial Council is presently working on a “Code 
of Judicial Guidance” but advised “it is not a penal code of misconduct, as it were.  
It does not prescribe what judges must not do; it encourages them to or suggests 
that they do certain things.”93   

156. Proposals for a formal conduct scheme and what it should cover were first 
consulted on in Strengthening Judicial Independence in a Modern Scotland.  The 
White Paper that followed, disclosed that the responses did not welcome the 
proposals wholeheartedly but that “taken broadly, however, there was support for 
devising a more formal approach.”94   

157. In both its written and oral evidence to the Committee, Victim Support 
Scotland stated its support for an enforceable code of conduct for judges and 
sheriffs to be overseen by the Lord President and setting out clearly what is 
expected of judicial office holders.  Victim Support Scotland’s view was that an 
enforceable code of conduct would clarify the position for office holders 
themselves and enhance public accountability.  A Code would be more 
prescriptive on sanctions for breach and would enable the public to understand 
what is expected of those who hold judicial office and provide greater public 
accountability.95  

158. As part of the Lord President’s new responsibilities for the conduct of the 
judiciary, section 26 provides that the Lord President may make rules for the 
investigation and determination of issues of judicial conduct and for reviews of 
such determinations.  Some matters that might be covered by the rules are listed 
in section 2(2), subsection 3 provides that such rules “are to be published in such 
a matter as the Lord President may determine.”   

159. The Bill therefore provides the framework for dealing with matters of judicial 
conduct but it is for the Lord President to determine the detail in rules and how 
such rules are to be published.  The Bill’s Policy Memorandum anticipates “that 
the required standards will be determined by the judiciary and set down in a code 
of conduct or judicial ethics under the authority of the Lord President.”96 

160. In its evidence, the Law Society said that section 26 should place a 
requirement on the Lord President to make rules rather than simply stating that he 
“may” make rules, as the public and the judiciary have a right to know the 
procedures that will apply to them.  

161. What is clear is that the Lord President will have responsibility for putting in 
place a system of conduct and for dealing with complaints about the judiciary.  As 
a further step, sections 28 to 31 propose the establishment of a Judicial 
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Complaints Reviewer to review the handling of an investigation into judicial 
conduct when requested by either the complainant or the judicial office holder.   

162. The role of the Reviewer is restricted to considering the procedure followed 
and will not be to consider the merits of a particular case.  The policy 
memorandum states that “this proposal has been carried out against the 
background of public sector reform and the principles of streamlining bureaucracy 
and simplifying the public sector delivery landscape.  The involvement of the 
Scottish Public Services Ombudsman had previously been considered and 
rejected as this did not seem to be the correct approach to reviewing the 
application of a disciplinary process by the senior judiciary.”97   

Dealing with Complaints about the Judiciary - Current Practice 
163. At present, there are no statutory provisions for dealing with complaints about 
judicial conduct other than in the most serious cases where a question of fitness 
for office arises.  The Bill’s policy memorandum states “the absence of a process 
for dealing the complaints that are made may, on occasion, undermine public 
confidence in the judiciary.”98  Presently, complaints about judicial conduct can be 
submitted to the Scottish Government, the Lord President or a Sheriff.  They are 
dealt with as is seen fit and no powers of sanction exist for any less serious but 
significant conduct that would attract disciplinary action, short of dismissal.   

164. According to the financial memorandum, there are around 180 complaints 
made each year about the Scottish Judiciary, the vast majority relate to sheriffs 
and a significant proportion of complaints relate to sentencing and other judicial 
decisions.   

165. The proposals in the Bill to create a formal scheme would bring Scotland into 
line with other jurisdictions such as Canada and New Zealand who have long-
standing schemes and England, Wales and Northern Ireland where schemes have 
been introduced more recently.99 

Judicial Conduct and Complaints about the Judiciary – Other Jurisdictions100

166. In England and Wales, the Office of Judicial Complaints (OJC) supports the 
Lord Chancellor and the Lord Chief Justice with their joint responsibility for the 
system of judicial complaints and discipline in relation to the judiciary, coroners, 
tribunal office holders and magistrates.  The OJC has 18 staff and in its first year 
of operation was allocated a budget of around £1.2m.  Last year it dealt with 
1674 complaints.  After consideration by the OJC, the Judicial Appointments and 
Conduct Ombudsman101 will consider individual complaints from a member of the 
public or a judge who is unhappy with some aspect of the handling of their case.  
During 2006-07, the Ombudsman received 304 new cases.   

167. In Northern Ireland, the responsibility for dealing with complaints lies with the 
Lord Chief Justice.  Minor complaints are dealt with by a “complaints officer” and 
for more serious complaints a Complaints Tribunal will be convened.  Any review 
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is conducted by the Lord Chief Justice.  Approximately 35 complaints were 
received during the first year of operation. 

168. In Canada, complaints about a judge’s conduct (but not a judicial decision) 
are made to the Canadian Judicial Council.  The Council has a variety of options, 
from asking the judge to respond to the complaint, to holding a full inquiry into the 
matter. In very serious cases, the Council can recommend to Parliament that a 
judge be removed from office.  In New Zealand, a Judicial Conduct 
Commissioner102 is responsible for receiving and assessing complaints about the 
conduct of the judiciary.   Once the Commissioner has conducted a preliminary 
examination of the complaint, he can dismiss the complaint, refer the complaint to 
the Head of Bench or recommend that the Attorney-General appoint a Judicial 
Conduct Panel to enquire into the matter.   

169. The system in place in England and Wales, given the volume of complaints 
dealt with, is supported by a significant staff and budgetary resource.  The English 
system offers greater independence from the judiciary and government than the 
Northern Irish, New Zealand or Canadian models but the volume of complaints 
expected in Scotland is likely to be more comparable to that in Northern Ireland or 
New Zealand.    

Volume of Complaints Expected 
170. The financial memorandum anticipates that the number of complaints 
expected is around 182 annually.  The experience in England and Wales has been 
that the existence of a formal complaints system resulted in a significant increase 
in the number of complaints received.103  Whilst there is no direct comparison, the 
existence of a formal complaints process is estimated as increasing the number of 
complaints that might be received in Scotland to around 400, of which more than 
half may be sifted out as relating to a sentence or judgement or having no 
substance.   

171. In England and Wales the Judicial Appointments and Conduct Ombudsman – 
equivalent to the Bill’s proposed Judicial Complaints Reviewer – received 27% of 
the original complaints to review.  Using this percentage, it is estimated that 
Scotland’s proposed Judicial Complaints Reviewer might consider around 
50 cases a year.  On this basis, the costs of the Judicial Complaints Reviewer are 
estimated to be around £24,000 based on 96 days work a year.  It is not intended 
that the Judicial Complaints Reviewer will have separate staff. 

The Judicial Complaints Reviewer  
172. Perhaps not surprisingly, the evidence received by the Committee from the 
judiciary was not wholly supportive of formalising the procedure for dealing with 
complaints.  In his evidence, the Lord President said— 

“Decisions are open to legal challenge on procedure anyway.  If, for example, 
a judge disputed a decision made by the Lord President, he or she would be 
in a position to challenge it in the Court of Session by way of judicial review if 
it was contended that the decision was procedurally inept.  The same would 
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be true, I think, of a complainant: they would be legally entitled to challenge 
the matter.  It might be a difficult course to follow, but it would be open for a 
person to do that.”104   

173. On the proposal to have a Judicial Complaints Reviewer, the Lord President 
stated— 

“It is unnecessary.  It is a question of confidence and trust.  One can 
reasonably suppose that we will be able to cope with matters adequately if 
they are dealt with in accordance with the rules that I envisage laying down in 
relation to any structure, or, indeed, if no rules as such are laid down in 
legislation or subordinate legislation but one deals with them as they are 
dealt with at the moment.”105   

174. Lord Osborne said that there was some ignorance or uncertainty about how 
to go about making a complaint and to whom a complaint should be made and that 
he was not profoundly opposed to the provisions.  He went on to say however that 
the Members of the Court of Session regarded the Judicial Complaints Reviewer 
as “unnecessary and likely to generate significant public expenditure.  It is a sorry 
day if one cannot trust the Lord President to operate complaints procedures 
correctly.”106   

175. This view was shared by the Faculty and the Sheriffs’ Association who said 
that although the number of complaints might increase, the number would still be 
very small “and the creation of an elaborate system to deal with such a small 
number might not be cost effective.”107   

176. On the proposed system, Lord McCluskey said “Of course, you can have 
such a system, but you will pay the price in bureaucracy, time wasting and giving 
people opportunities to mock the judicial system.”108  In relation to the proposed 
Judicial Complaints Reviewer he commented that the situation was similar to that 
of ombudsmen in general and that in his view “it tends to be the case that they are 
sitting in judgment on people who are much better qualified that they are.  I am not 
happy with that.”109 

177. On the proposal for a Judicial Complaints Reviewer, George Way for the Law 
Society, said— 

“The Law Society has seen that the ombudsman who looked into the way in 
which we regulated our complaints did not meet the public’s needs.  That 
system is now being swept away and replaced by an elaborate and 
expensive commission…The judiciary has to be careful about how far it 
allows the complaints system to proliferate and elongate.  There has to be an 
end to the process.  If there were opposition to a reviewer, we do not think 
that the objective of bringing complaints to an end would be achieved.  It is 
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desirable to have an end, so perhaps we should trust the Lord President in 
that matter.”110

178. Victim Support Scotland said that few complaints have been made about the 
judiciary but people do not know how to complain.  In its view— 

“there needs to be a vehicle to enable people to make complaints and other 
comments and to give feedback.  That is an expectation in today’s business 
world, but it is not readily accessible in relation to the judiciary.”111   

179. Victim Support Scotland gave its support to the proposal for a Judicial 
Complaints Reviewer and said “Even if the complaints reviewer had no teeth, it 
would be good for the public to see that their comments had been acknowledged 
and accepted.”112  

180. The Cabinet Secretary was asked why it is not intended to make the outcome 
of complaints public.  In response he said— 

“the last thing that we want to do is to provide an opportunity for holders of 
judicial office to be maligned and disparaged, and for complaints about them 
to be made public, without providing them with any protection…there could 
be an impact on civil or criminal appeals and other people could be dragged 
in.  The issue can be reviewed but I am not yet persuaded that it would be 
appropriate to publish evidence of judicial misconduct.”113

181. When questioned about the need for a judicial complaints reviewer at all, the 
Cabinet Secretary said— 

“In a constitutional arrangement that respects the principle of judicial 
independence, managing the conduct of judges is a function that can be 
undertaken only by the judiciary.  The Bill sets out a framework of powers, 
but leaves it to the Lord President to determine the rules that will be 
published.   However the fact that the Bill provides for the appointment of a 
judicial complaints reviewer seems to offer the general public some 
satisfaction that such matters will be dealt with.  That proposal is beneficial 
and will protect us against the accusation that the system is simply about 
judges reviewing themselves to protect themselves.”114

182. The Committee is of the view that it is imperative that there is a formal 
complaints process. Such a process should be transparent and well 
publicised and should clearly differentiate between complaints made about 
conduct and behaviour and those made about a judicial decision itself.  The 
Committee, by majority,115 agrees that in order to ensure public confidence 
and accountability, it is necessary to have a system for reviewing how a 
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complaint has been handled.  The Committee, by majority, agrees with the 
Bill’s proposal for a Judicial Complaints Reviewer.         

Removal of Judges and Sheriffs 
183. Sections 33 to 38 deal with the removal of judges and sheriffs.  Section 33 
provides that the First Minister must set up a tribunal to investigate and report on 
whether a person is unfit to hold judicial office by reason of inability, neglect of 
duty or misbehaviour where requested to do so by the Lord President.  Section 34 
provides for suspension of a judge who is being investigated by a tribunal.  
Sections 35 and 36 make further provision about a tribunal.  Section 37 details the 
different arrangements for removing a temporary judge from office and section 38 
makes provision for the removal from shrieval office. 

184. Section 33 reflects the present position as set out in the Scotland Act 1998 
which allows the First Minister, in relation to judges of the Court of Session, to take 
steps to constitute a tribunal.  The Lord President advised “as a matter of 
constitutional law, I do not have any serious difficulty with that state of affairs.”116   

185. Both the Faculty of Advocates and the Law Society of Scotland agreed that 
the involvement of the First Minister was constitutionally appropriate and both 
were content with the proposed composition of the tribunal (two judicial members, 
a solicitor, an advocate and a lay member).117   

186. The Sheriffs’ Association said however that it continued to be opposed to the 
inclusion of a lay person in the tribunal and that it had concerns about section 38 
saying “the proposed amendment to section 12 of the 1971 Act reduces the 
protection afforded to sheriffs and breaches previous Ministerial assurance at the 
time of devolution.”118  

187. In response to the Sheriffs’ Association’s concern, the Cabinet Secretary 
said— 

“What has been proposed is perfectly reasonable.  We are ensuring that 
such matters will be dealt with to some extent by the Lord President as 
opposed to by ministers.  There is no suggestion that anyone in that office 
will seek to interfere unduly.  It is a matter of balance.  I do not see what the 
holders of shrieval office have to fear.”119  

188. The Committee notes the apprehensions of the Sheriffs’ Association 
but is of the view that the Bill provides appropriate safeguards in relation to 
the removal of sheriffs. 

THE COURTS 

189. Part 3 of the Bill (sections 40 to 55) make certain provisions for the courts.  
Scottish Ministers will be required to consult the Lord President before laying an 
order altering the number of judges in the Inner and Outer Houses and there is 
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now provision for the quorum of the Inner House of the Court of Session and the 
Lands Valuations Appeal Court to be modified.   

190. Section 44 re-states the responsibilities of sheriffs principal setting out how 
this relates to the Lord President’s overarching responsibility and direction making 
power. 

191. In general, these provisions were welcomed.  Specifically the Scottish 
Justices Association welcomed the responsibilities given to Sheriffs Principal in 
Section 55 with regard to the provision and management of JP courts. 

THE SCOTTISH COURT SERVICE 

192. Part 4 of the Bill establishes a body corporate known as the Scottish Court 
Service.  The Explanatory Notes say that the functions of the SCS are “to provide 
the administrative support for the scottish courts, the judiciary of those courts and 
certain other specified persons.”  In contrast to the existing SCS which is an 
Executive Agency of the Scottish Government under ministerial control, the new 
SCS will be a separate legal entity from Government.  It will be both a body 
corporate, consisting of seven judicial members and six non-judicial members 
chaired by the Lord President, and an office in the Scottish Administration.   

193. The SCS will no longer come under the direct authority of the Cabinet 
Secretary for Justice but will operate within a set of principles agreed with Scottish 
Ministers.  The cost of the running the SCS will be covered by a separate vote in 
the annual Budget Act.  The Committee notes that responsibility for matters to with 
legal aid and court fees will remain with the Government.  The Cabinet Secretary 
explained this saying, these are ”matters of public policy that change with time, 
rather than matters relating to fundamental independence and the separation of 
powers, which are the bedrock on which a democracy is built.”120    

194. As noted in the policy memorandum, in order to establish the SCS as an 
office within the Scottish Administration, it will be necessary for an order to be 
passed at Westminster to amend the Scotland Act 1998; the effect of this will be to 
enable the SCS to employ civil servants directly. 

195. As referred to earlier in this report, a review of the structure and governance 
of the Scottish Court Service (the Osler Review) was undertaken during 2005.  
The report published in early 2006, made recommendations relating to the future 
governance of the supreme and sheriff courts in Scotland and the future 
relationship between the SCS and the judiciary.  It concluded that there would be 
advantages in creating a unified judiciary with its own management structure. 

196. Following that review, the first steps were taken to involve the judiciary in the 
strategic governance of the SCS with the establishment of a strategic board to 
advise the chief executive.  Thereafter, responses to the consultation on 
Strengthening Judicial Independence in a Modern Scotland suggested that it 
would be difficult to put the Lord President in the position of having overall 
responsibility for the efficient disposal of business in all courts without giving him 
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authority over the administrative support for those courts.  The next consultation 
on the draft bill, contained in the White Paper, suggested a way forward and 
discussion on the detail followed, culminating in the current Bill’s proposals. 

197. In his evidence, Alastair Sim for the SCS, said that the recent greater 
involvement of judicial representatives in the SCS has helped the SCS “to take 
decisions that are better by being informed by the judicial perspective and which 
the judiciary understands better because of the judicial representatives’ 
participation in the decision making.”121   

198. The Committee understands the benefits of judicial involvement in the 
running of the courts administration, however there were concerns expressed by 
the PCS that the major changes already underway in the Court Service should be 
allowed to bed in before moving to a unified court service under the jurisdiction of 
the judiciary.   

199. Ken Brown, PCS, said— 

“We acknowledge that a unified judiciary will be good for the SCS and we are 
pleased to see it happening.  However, there is an awful lot going on and we 
are not entirely sure that we can cope at the coalface.  I am sure that things 
are okay at board level, but we feel that we might be taking on too much with 
all the changes that are going on in the courts.”122   

200. The Committee notes the report of the Osler Review which states “A move to 
a unified, structured judiciary is in itself a major and experimental step.  If it is 
established consideration should be given again to its relationship to the SCS, 
possibly after three years.”123  

201. It is clear that there is support within the judiciary and in the SCS 
management for proceeding with the changes to the SCS.  In this regard, and 
more widely, the Bill confers on the Lord President many new responsibilities, not 
least of which is the chair of the new SCS.  In general therefore there will be an 
increase in the judiciary’s involvement in administrative matters.   

202. In his evidence to the Committee, the Lord President said that the model for 
the new SCS had to some extent been the Irish system and that— 

“The Irish experience suggests that the work with the Scottish Court Service 
will take maybe two days a month.  The amount is not expected to be large, 
although there will be other, wider, responsibilities that will take more time, 
such as that on unification of the court structure, which will require me to co-
ordinate matters with the sheriffs principal.”124   
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203. Lord Osborne said that judges of the Court of Session are happy with the 
governing body of the SCS as proposed in the Bill and that judges did not expect 
that the proposal to impose an unnecessary administrative burden on judges.125 

204. In his evidence however, Lord McCluskey said that the burden that was 
being put on the Lord President will require “large numbers of civil servants to do 
his bidding, and I do not approve of that.”126   

205. He went on to say that if judges “are going to be given administrative burdens 
as well – the Bill is full of such burdens – I am afraid that that will make people 
disenchanted.  Already we see that sometimes the best people do not apply to go 
on the bench.”127 

206. The Cabinet Secretary confirmed his view that it was appropriate for the Lord 
President to chair the SCS board and for it to fall within his (the Lord President’s) 
domain rather than that of the Government.  He went on to say that the formal role 
as chair of the board would not detract from the Lord President’s judicial functions, 
“Obviously, the Lord President can delegate some of his responsibilities, and he 
will have an enhanced private office to support him.”128   

207. The Committee notes from the Bill’s financial memorandum129 and the 
response of the Scottish Government Bill Team to the Finance Committee, that the 
Lord President will, in due course, determine the shape and size of the additional 
support that he requires.  The Committee also notes that allowance has been 
made for temporary judicial cover for judges and sheriffs who are engaged on 
duties supporting the Lord President with his new responsibilities.  The equivalent 
of the annual cost of 200 sitting days has been allowed for.  This is a not 
inconsiderable amount of judicial sitting time which could be surrendered to 
administrative work.  

208. Professor Alan Paterson observed— 

“Given that in terms of the Bill the Judiciary will be more in charge of the 
running of the courts than their English counterparts it is interesting that 
composition of the bodies charged with this function in the two countries is as 
it is.  I understand that in England a new Board of eleven members will be 
chaired by an independent non-executive lay chair with three judges, four 
executive directors, a representative of the Ministry of Justice and two other 
non-Executive directors.  In Scotland, the Bill proposes a body (SCS) chaired 
by the Lord President with six judicial members, two practicing lawyers, a 
chief executive and three lay members.  I can certainly see that it might be 
argued that the English approach is more balanced than that in the Bill”130  

209. The Committee reiterates its concerns expressed in paragraph 52 about 
the potential administrative burden falling to judicial post-holders and 
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particularly the Lord President.  As a consequence of the Committee’s 
reservations, at this stage, removal of the Scottish Court Service from the 
direct authority of Scottish Ministers is not unanimously supported by the 
Committee. 

Accountability and Governance 
210. Schedule 3 of the Bill sets out further detail about the SCS, the membership 
and appointment processes.  There are seven judicial members; the Lord 
President, the Lord Justice Clerk, a judge of the Court of Session, a sheriff 
principal and two sheriffs.  The six non-judicial members are an advocate, a 
solicitor, the Chief Executive of the SCS and three other individuals who are not 
part of the legal system.   

211. Although there is no member specifically there to represent courts users, 
Eleanor Emberson, Chief Executive of the Scottish Court Service, said “the best 
way to represent court users – customers of the court service – is for the board to 
have three independent members who are not part of the legal system and who 
can, in effect, be the voice of the people of Scotland.”131 

212. In its written submission, the Part Time Sheriffs’ Association called for 
representation on then board of SCS saying— 

“At a basic level, it does seem remiss to have no representation on behalf of 
the eighty part-time sheriffs in Scotland on the Board of the SCS, when those 
Sheriffs have so much experience in the administration of civil and criminal 
justice throughout Scotland.”   

213. In both written and oral evidence, the Law Society of Scotland said that it was 
concerned about the position of the chief executive— 

“We believe that he has to be in or out: either he is the chief executive, in 
which case he should not be a member of the board – he should not be a 
voting member – or he is a member of the board, in which case he should not 
be a member of the SCS.  His appointment should be separate.  That issue 
needs to be addressed with regard to good corporate governance.  We do 
not see the solution, just now she is the servant of twa masters.”132   

214. This issue was considered by Audit Scotland who said— 

“practice in the public sector has varied and to some extent may be 
influenced by the functions of that body.  Whilst it is ultimately a policy matter, 
our view would be that on balance, for bodies where the role of the chief 
executive very much accords with the purpose of the body e.g. to run the 
court service, then it is likely to be more conducive to effective running and 
cohesion of the organisation if the chief executive is a full member of the 
board with full voting rights.”133   
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215. The Lord President was asked whether he saw his involvement in the 
strategic management of the SCS as drawing the Lord President more directly into 
the work of government, to which he responded— 

“Government has various aspects.  I regard the judiciary as an arm of 
government, in a sense.  The Bill might seem to draw us closer towards 
executive government than has been the case hitherto, but putting a judicial 
majority on the Scottish Court Service moves the system back more closely 
to the judicial arm of government rather than with the executive arm of 
government.”134   

216. In relation to accountability he said “the matter may arise specifically in 
relation to my position as the head, or rather the chair, of the corporate body that 
is to be the Scottish Court Service.  I do not see any responsibility to Parliament 
under the Bill other than in that regard.”135  He went on to say— 

“under the Scotland Act 1998, the Scottish Parliament does not have an 
existing power to compel any judge to appear before it.  To secure such a 
power, the Scotland Act 1998 would require to be amended or some other 
Westminster-based mechanism would have to be used to derogate from the 
existing provision…I do not think that any change is needed or that making a 
change would be appropriate…I could assist by being invited to attend it from 
time to time to explain the Scottish Court Service’s performance.  Routine 
matters are for the chief executive to explain.”136   

217. This position was confirmed by Eleanor Emberson, who said— 

“I am the accountable officer for the Scottish Court Service at the moment 
and I would have that role under the new arrangements as well.  I would 
expect to be the person to answer any questions that this committee or other 
committees might want to ask about the business of the service.”137

218. Although Eleanor Emberson was not of the view that the Lord President is 
the person who is ultimately answerable for the proper use of public money or the 
proper handling of business in the service, she did agree that the Lord President 
would be likely to appear before the committee if invited to do so— 

“The Parliament would be able to invite the Lord President to appear before 
it.  In such  a dire situation, it is hard to believe that he would not accept that 
invitation, but if he chose not to do so, parliamentarians could summon non-
judicial members of the corporate body and the principal accountable 
officer.”138

219. In his written evidence Professor Alan Paterson said— 
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“In England and Wales it seems to be accepted that it is appropriate for the 
senior judiciary to appear before parliamentary committees following the 
recent constitutional changes, to respond to questions relating to matters for 
which they are responsible (but not in relation to individual cases).  I would 
consider the same to hold true in Scotland.  I note the discussions about the 
compellability of judges to appear before the Parliament and the Lord 
President in particular.  I suspect that the question is to a certain extent 
academic.  Parliament may well in the future invite the Lord President to 
appear before it in relation to non-routine matters to do with the SCS’s 
performance, and he has indicated that he will accept some such invitations.  
If a situation arose where there was widespread public and parliamentary 
concern at some aspect of the operation of the courts and the SCS, I would 
think it unlikely that the Lord President would refuse a reasonable request to 
attend in such circumstances”139  

220. Professor Sir David Edward was asked about the Lord President having a 
degree of accountability to the Parliament as a consequence of his additional 
administrative responsibilities and replied— 

“We need to be extremely careful about how much we load on to the office of 
Lord President…the Parliament and the Government should trust the Lord 
President to do the job to which he has been appointed.  Excessive 
pressures in the name of accountability might make it extremely difficult to 
perform that job well in our Scottish context.”140

221. In response to the question of accountability, the Cabinet Secretary 
confirmed that— 

“The SCS board will be accountable in a variety of ways.  The chief executive 
is the accountable officer and is responsible for the SCS’s proper and 
efficient use of resources – the chief executive is a compellable witness…If 
there were serious problems about apparent failure in the SCS, the Scottish 
Ministers could make an order that would be subject to affirmative procedure, 
thereby ensuring parliamentary accountability.”141  

222. The Cabinet Secretary went on to say that any move to make the Lord 
President compellable “would lead us down the route of interfering with the 
concept behind the Bill – the independence of the judiciary.”142 

223. Having considered the evidence, the Committee is content that the 
chief executive should be a member of the board of the Scottish Court 
Service and is of the view that there is no strong reason to change the 
existing legislative provisions whereby the Lord President is not a 
compellable witness.  In this regard, the Committee welcomes the 
willingness of the Lord President to assist the Parliament when invited to do 
so.    
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Default Power 
224. The order that Scottish Ministers could make, referred to by the Cabinet 
Secretary, relates to the provision in section 66 giving Scottish Ministers a default 
power to take over the functions of the SCS in the event of serious failure.   

225. The Committee was advised in correspondence from the Cabinet Secretary 
that it is not uncommon to make provision in legislation for what is to happen if 
things go wrong but that this is generally done by way of power of direction.  A 
power of direction was not thought to sit well with the independence of the SCS, 
so a default power has been included.   

226. In its report, the Subordinate Legislation Committee raised concerns about 
this section.  The Subordinate Legislation Committee was concerned that this 
provision gives the Scottish Government power to take over the SCS indefinitely, 
that there is no mechanism for the order to be revoked once no longer required, 
nor any opportunity for Parliament to formally consider whether and for what time 
the order should remain in force and that this is not in keeping with the objective of 
the Bill which is to secure the independence of the Scottish Court Service.   

227. We note the comments of the Cabinet Secretary that this power “would be 
used in only the most extreme circumstances.” Nevertheless, we seek further 
clarification of whether, in the circumstances where the Scottish Ministers did take 
over the running of the SCS, it would be likely to retain the functions permanently 
or whether it would transfer the functions to another statutory body independent of 
the Scottish Government.   

228. The Committee is content that this power be included in the Bill but 
requests that the Scottish Government reviews the comments made by the 
Subordinate Legislation Committee and reverts to this Committee on all the 
issues raised. 

ISSUES RAISED BY OTHER COMMITTEES 

Subordinate Legislation Committee 
229. During its consideration of the Bill’s delegated powers, the Subordinate 
Legislation Committee raised a number of issues with the Government and drew 
this Committee’s attention to its concerns.  Its report is included at Annexe A.   

Finance Committee 
230. The Finance Committee agreed to adopt level one scrutiny in relation to this 
Bill and did not therefore take oral evidence or produce a report; however it did 
seek written evidence from relevant parties.  Responses were received and 
considered from the Judicial Appointments Board, the Lord President’s Private 
Office and the Scottish Court Service.  The Committee sought responses from the 
Scottish Government Bill Team on the points raised in the submissions and 
advised that it was content that the points raised had been addressed.143  The 
relevant correspondence is included at Annexe B.  
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CONCLUSIONS 

231. The Committee agrees to the general principles of the Bill, but in doing 
so draws its concerns to the Scottish Government about firstly the 
considerable administrative and organisational burdens to be placed on this 
and any future Lord President and secondly its reservations about moving 
direct authority for the Scottish Court Service away from Scottish Ministers; 
and notes that there was not unanimous support within the Committee for a 
Judicial Complaints Reviewer.  Further, the Committee requests that the 
Scottish Government provide independent quantifiable evidence about the 
impact that the Bill’s proposals could have on judicial time, as the 
Committee is concerned that the impact could be to detract from the judicial 
role. 
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ANNEXE A: REPORTS FROM OTHER COMMITTEES 

Subordinate Legislation Committee 
 

Report on the Judiciary and Courts (Scotland) Bill at Stage 1 
 
The Committee reports to the Parliament as follows— 
 

Introduction 

1. At its meetings on 26 February and 18 March 2008, the Subordinate 
Legislation Committee considered the delegated powers provisions in the 
Judiciary and Courts (Scotland) Bill at Stage 1. The Committee submits this report 
to the Justice Committee, as the lead committee for the Bill, under Rule 9.6.2 of 
Standing Orders. 

2. The Scottish Government provided the Parliament with a memorandum on 
the delegated powers provisions in the Bill.144 

3. The Committee’s correspondence with the Scottish Government is 
reproduced in the Annexe. 

Delegated Powers Provisions 

4. The Committee considered each of the delegated powers provisions in the 
Bill. The Committee approves without further comment: sections 2(5)(h), 10(1)(g), 
26(1), 35(3), 38, 40, 41, 42, 43, 47, 48, 54, 58(1)(h), 62(8)(a) and 62(9), 70, 71, 
72, schedule 1 - paragraph 3(4), schedule 3 - paragraphs 3(2) and 19(1). 

Section 66(2) – default power – power to the Scottish Ministers to carry out 
the functions of SCS 
 
5. Section 66(2) confers a power on the Scottish Ministers to provide by order 
for the functions of the Scottish Court Service (SCS) to be carried out by them 
instead, in the event of a serious failure by the SCS to carry out its functions such 
that there is a significant risk to the efficient and effective functioning of the 
Scottish courts. 
 
6. The Committee asked the Government to consider amending this power to 
place the Scottish Ministers under a duty to revoke such an order as soon as they 
are satisfied that SCS can perform its functions with a view to ensuring a return to 
the situation reflecting Parliament’s intention (i.e. that the administration of the 
courts should be carried out by the SCS rather than an agency of the Scottish 
Ministers). 
 
7. The Scottish Government responded by stating that the outcome of the 
Scottish Ministers’ assumption of the SCS’s functions may not be the return of 
those functions to the SCS.  It is possible that SCS’s failings may be so 

                                            
144 Delegated Powers Memorandum
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fundamental that the Scottish Ministers see the permanent assignment of its 
functions to the Scottish Ministers or ultimately further legislation to give the 
functions to another statutory body as the best way forward after the Scottish 
Ministers have used the default power.   
 
8. The Committee acknowledge that this power is intended for exercise in an 
extreme situation and therefore that it is possible that SCS’s failings may be so 
fundamental that it may not be appropriate to return their functions to them.  The 
Committee noted that the Scottish Ministers’ exercise of this power is subject to 
conditions: (a) that the SCS is failing to carry out is functions to such an extent that 
there is a significant risk to the efficient and effective functioning of the Scottish 
courts; or is carrying them out in such a way there is such a risk; and (b) that in 
order to avoid or mitigate that risk it is necessary that the functions be carried out 
instead by them. 
 
9. The Committee noted that where these conditions apply, the order providing 
for the SCS’s functions to be carried out instead by the Scottish Ministers will be 
subject to a higher degree of Parliamentary scrutiny as, while such an order 
comes into force immediately, it ceases to have effect after 40 days unless 
approved by a resolution of the Parliament.  However, if approved by the 
Parliament, such an order can remain in force indefinitely. 
 
10. The Committee remains concerned that a power for the Scottish Government 
to take over the SCS’s functions indefinitely is not compatible with the Bill’s 
purpose and Parliament’s intention (assuming the Bill is passed) to establish the 
SCS as a body corporate operationally independent of the Scottish Ministers.  In 
essence, the Committee’s concern is that the Bill provides no requirement or 
mechanism for termination of the order.  As framed there is no duty for the order to 
be revoked, once it is no longer required.  Further, there is no opportunity for 
Parliament to formally consider whether the order should remain in force once 
initial approval is granted.  
 
11.  The Committee considers that the Government should have further regard to 
amending this power to place the Scottish Ministers under a duty to revoke an 
order made under section 66(2) as soon as they are satisfied that SCS can 
perform its functions again.  Whilst the Committee notes the Government’s 
response that it may not be appropriate to return the functions to SCS where its 
failings are fundamental, the Committee considers this to be a separate matter.   
In such circumstances the duty to return SCS’s functions to SCS (by revoking the 
order) would not apply if the Scottish Ministers were not satisfied that SCS could 
perform its functions again.  The Committee considers that further consideration 
should be given to time-limiting or sunsetting any order as a mechanism for 
enabling Parliamentary scrutiny of the duration of the order.  This would mean that 
if the Scottish Ministers required the power to perform SCS’s functions beyond the 
duration of the original time-limited order, they would require to make a further 
order.  This mechanism would ensure that Scottish Ministers would have to make 
out their case for it before Parliament.   The Committee draws these concerns 
to the attention of the lead committee and recommends to the lead 
committee that it press the Government to consider amending this power to 
place the Scottish Ministers under a duty to revoke an order made under 
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section 66(2) as soon as they are satisfied that SCS can perform its 
functions and consider time limiting such orders. 
 
12. The issue of what steps may be taken by the Scottish Ministers in the 
circumstances where the SCS’s failings are so fundamental that is not appropriate 
to return their functions to them is a policy matter.  The Committee therefore 
draws this matter to the attention of the lead committee who may wish to ask 
the Government to explain whether the Scottish Ministers would be likely to 
retain SCS’s functions on a permanent basis or whether the transfer of these 
functions to another statutory body independent of the Scottish Government 
would be more likely. 
 
13. The Committee also sought clarification from the Government whether it was 
intended that any revocation order be subject to the same Parliamentary 
procedure as the original order (i.e. that that the revocation of the original order 
would only be temporary unless approved by the Parliament within 40 days).  This 
was the Committee’s understanding of the Parliamentary procedure applying to 
such a revocation order based upon reading sections 66(2) and 67(5) together 
with paragraph 11 of Schedule 1 to the Scotland Act 1998 (Transitory and 
Transitional Provisions) (Publication and Interpretation etc. of Acts of the Scottish 
Parliament) Order 1999. 
 
14. The Government agreed with the Committee’s analysis of the procedure to 
apply to an order revoking an order made under section 66(2) and is considering 
whether it is appropriate for the revocation order to follow the procedure in section 
67(5) of the Bill.  The Committee recommends that the Government clarify 
this and will monitor any amendments made by the Government in this 
respect at Stage 2 when it will reconsider the matter. 
 
15. The Committee consider that any action taken under the temporary use of 
the power should remain valid even if the order is not affirmed within 40 days.  
However, the Committee noted the statement in paragraph 69 of the Delegated 
Powers Memorandum which states that: “a procedure which requires an 
affirmative resolution by the Parliament if the Scottish Minister’s actions is [sic.] to 
be allowed to stand is appropriate.”  The Committee therefore asked the 
Government to clarify what the effect would be of any action taken by the Scottish 
Ministers if not affirmed by the Parliament within 40 days. 
 
16. The Government confirmed that it is its intention that any action taken under 
the temporary use of the power (even if the order is not affirmed by the Parliament 
within 40 days) will continue to have effect.  The Committee noted that the 
Government is considering whether it wishes to amend section 66 to make it clear 
that action taken by the Scottish Ministers during a period between the order being 
made and the Parliament choosing not to affirm it remain valid. The Committee 
will monitor any amendments made by the Government in this respect at 
Stage 2 and reconsider the matter. 
 
Schedule 3, paragraph 2(5) – power to alter the membership of the SCS 
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17. Paragraph 2(5) of schedule 3 enables the Scottish Ministers, with the 
consent of the Lord President, to modify the categories of judicial members and 
non-judicial members of the SCS subject to the restriction that the total number of 
non-judicial members must not exceed the total number of judicial members of the 
SCS.  Whilst the exercise of this power is subject to the higher degree of 
Parliamentary scrutiny of affirmative procedure, the Committee was concerned 
that the use of this power did not become a regular occurrence to ensure that the 
SCS has reasonable periods of stability in the composition of its membership.  The 
Committee therefore asked the Government to consider amending the provision to 
provide that it may only be exercised when the Scottish Ministers consider it 
necessary for the efficient and effective functioning of the Scottish Courts. 
 
18. The Government responded that it does not consider such an amendment to 
be appropriate given that there may be other circumstances in which it may be 
appropriate to amend SCS’s membership.  For example, future changes in the 
structure of the overall justice system may lead the Scottish Ministers and the Lord 
President to think that the membership of SCS should be revised.  In addition, the 
Government explains that the Lord President may decide, in the light of 
experience, that the SCS corporate body is the wrong size to be an effective 
decision-taking body and may ask the Scottish Ministers to consider revising the 
membership of SCS.   
 
19. The Committee agrees that the examples of circumstances which may 
necessitate a change in the composition of SCS are possible and reasonable and 
not directly related to “the efficient and effective functioning of the Scottish courts”.  
The Committee is therefore satisfied with the Government’s explanation as to why 
it is not appropriate to amend this power in this way.  The Committee considers 
that the Scottish Ministers are likely to be discouraged from seeking to exercise 
this power to alter the membership of SCS too frequently on the basis that any 
such order would require to be approved by the Scottish Parliament.  The 
Committee therefore considers that the response from the Government is 
satisfactory and that suitable safeguards are provided by the requirement 
for affirmative procedure. 
 
Section 15(1) and (2) – guidance to the Judicial Appointments Boards for 
Scotland (JAB) 
 
20. The functions of the Judicial Appointments Board (JAB) are to recommend 
individuals for appointment to judicial offices within the JAB’s remit to the Scottish 
Executive and to provide advice to members of the Scottish Executive in 
connection with such appointments.  Section 15(1) and (2) provide that the 
Scottish Ministers and the Lord President may both issue guidance to the JAB as 
to the procedures to be followed by it in the carrying out of its functions.  
Subsections (5) and (6) provide that (i) before the Scottish Ministers issue any 
guidance they must consult with the Lord President and the JAB and (ii) before the 
Lord President issues any such guidance he or she must consult the JAB and 
obtain the agreement of the Scottish Ministers.   
 
21. The Delegated Powers Memorandum did not refer to this power or provide 
any justification for it.  The Committee therefore asked the Government a number 
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of questions in relation to this power and its potential use.  Whilst section 9(3) of 
the Bill provides that “In carrying out its functions, the Board is not to be subject to 
the direction or control of any member of the Scottish Executive or any other 
person”, the Committee was concerned about the potential impact of this power to 
issue guidance on the independence of the JAB (which requires to have regard to 
that guidance in the exercise of its functions). 
 
22. The Committee asked the Government to explain why, where the substance 
of the guidance to be issued by the Scottish Ministers to the JAB under section 
15(1) is to relate to procedures, it is appropriate that this take the form of guidance 
rather than regulations.  The Committee suggested that regulations etc. (in the 
form of a statutory instrument) would provide greater transparency than guidance. 
 
23. The Government responded that: “It would be entirely inappropriate for the 
Scottish Ministers to seek to direct the Board either through taking regulating 
making [sic.] powers or in any other way.  Minister [sic.] have, however, taken the 
power at section 15 to issue guidance to the Board on procedural matters.” 
 
24. The Committee sought clarification from the Government as to what form of 
guidance the Scottish Ministers proposed to issue to the JAB in relation to the 
procedures to be followed by the JAB in the carrying out of its functions.  The 
Government has responded that it has no current plans to issue guidance to the 
JAB and that “it is difficult at this stage to be precise about what issues might be 
covered”.  The example of guidance upon changes to employment or equality 
legislation impacting upon the JAB’s work is provided.  The Government 
emphasised that it would be for the JAB to decide whether, and if so how, its 
practices and procedures needed to be adapted to accommodate any new 
circumstances.  The Government has also said that it is possible that the JAB may 
wish to seek guidance from the Scottish Ministers or the Lord President. 

 
25. The Government has also responded that whilst it is appropriate for the Lord 
President, in his new role as head of the Scottish judiciary, to be given power to 
issue guidance to the JAB, the Bill recognises that the Scottish Ministers have 
ultimate responsibility for judicial appointments in Scotland.  The Government 
asserts that this provision will not impact on judicial independence as, in issuing 
guidance to the JAB, the Lord President will not be acting in a judicial capacity. 
 
26. The Government has not explained why it considers that it is appropriate to 
issue guidance to the JAB in the form of “soft law” guidance relating to procedure 
to be followed by the JAB rather than in the form of regulations.  The Committee 
concludes that guidance to the JAB as to the procedures to be followed by it in 
carrying out its functions, which the JAB must “have regard to” in carrying out its 
functions, does not amount to “direction or control” of the JAB.  Such guidance 
relating to the procedures to be followed by the JAB in carrying out its functions 
could be more easily departed from by the JAB than if procedural requirements 
were set out in the form of regulations which the JAB would have to comply with.  
Guidance would therefore be less likely than regulations.  The Bill also provides 
that the Scottish Ministers must publish any such guidance and lay a copy of this 
guidance before the Parliament which should ensure a degree of transparency 
and accountability as to its content and function.  
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27. The Government did not provide any real clarification of the kind of guidance 
it intends to issue to the JAB although it confirmed that there are no current plans 
to issue guidance to the JAB.  The Government’s response emphasises that the 
JAB will be classified as an advisory non-departmental public body which is 
operationally independent of the Scottish Ministers and this independence is 
protected in the Bill which provides that the JAB is not to be subject to the direction 
or control of any member of the Scottish Executive or any other person.  The Bill 
also prescribes that selection by the JAB for recommendation of a person for 
judicial office is to be “solely on merit”. The Committee accepted that this 
fundamental requirement cannot be affected by guidance. Accordingly, the 
Committee considers this power acceptable in principle based on the 
Government’s response emphasising the intended independence of the JAB 
and the safeguards built into the Bill itself.  
 
28. The Committee also asked the Government to explain in relation to the 
guidance to be issued by the Lord President to the JAB–– 
 

(a) if the purpose of section 15(5) and (6) is to avoid duplication between the 
guidance to be issued by the Scottish Ministers and the Lord President, why 
this is this not referred to in the provisions; and 
 
(b) why there is a requirement for the Lord President to obtain the Scottish 
Ministers’ agreement before issuing any guidance to the JAB, in light of the 
independence of the judiciary. 

 
29. In its response, the Scottish Government states that legislative provision is 
drafted to have legal effect and does not necessarily explain its purpose. 

 
30. The Committee agrees with the Government’s general contention that 
legislative provision is drafted to have legal effect and does not necessarily explain 
its purpose.  However, if the purpose of section 15(5) and (6), in requiring Scottish 
Ministers to consult the Lord President before issuing any guidance to the JAB and 
the Lord President to seek the approval of the Scottish Ministers before issuing 
any guidance to the JAB, is to safeguard against duplicate or conflicting guidance, 
then this effect could be transparent by providing distinct functions to each body of 
guidance on the face of the Bill.   
 
31. Alternatively, the criteria upon which the Scottish Ministers will approve or 
disapprove guidance to be issued by the Lord President to the JAB could be 
referred to on the face of the Bill and one criterion could be to avoid duplication 
between any guidance issued by the Scottish Ministers and the Lord President to 
the JAB.  This would have provided transparency as to the way in which Scottish 
Ministers are to exercise their discretion to approve or disapprove any guidance to 
by issued by the Lord President to the JAB.  However, the Bill is silent as to the 
criteria which will be applied by the Scottish Ministers in deciding whether to 
approve proposed guidance to be issued by the Lord President to the JAB.  In the 
circumstances, the only limitation upon the Scottish Ministers’ exercise of their 
discretion in deciding whether to approve or disapprove guidance which the Lord 
President proposes to issue to the JAB is that implied by law to act reasonably.  
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32. The Committee acknowledges that the Government’s justification for the 
Scottish Ministers’ power to veto any proposed guidance by the Lord President to 
the JAB is its ultimate responsibility for judicial appointments in Scotland.  Section 
9(2) of the Bill provides that the functions of the JAB are: (1) to recommend to 
members of the Scottish executive individuals for appointment to judicial offices 
within the Board’s remit; and (2) to provide advice to members of the Scottish 
Executive in connection with these appointments.  Accordingly, the Committee 
considers it appropriate that the Scottish Ministers have the right to vet any 
guidance which the Lord President proposes to issue to the JAB, which is 
responsible for recommending people for judicial appointment to the JAB.  It 
also acknowledges that the Lord President, in preparing guidance to be 
issued to the JAB, is not acting in a judicial capacity. 
 
33. In the circumstances, the Committee has no specific reservations at 
this stage as to the power conferred upon the Scottish Ministers and the 
Lord President to issue guidance to the JAB.  However, the Committee 
draws this matter to the lead committee for further consideration as various 
questions of interest arise as to the limitations of guidance and what 
practical application is intended.  The Committee will reconsider these 
provisions at Stage 2. 
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ANNEX 
 
Correspondence between the Subordinate Legislation Committee and the 
Scottish Government following its meeting of 27 February 2008 
 
1. On 26 February 2008, the Committee asked the Scottish Government for 
further explanation of a number of matters.  These are considered in turn. 
 
Section 66 (2)-default power-power to the Scottish Ministers to carry out the 
functions of the SCS  
 
1. The Committee asked the Scottish Government–– 
 

• to consider amending the power to place the Scottish Ministers under a 
duty to revoke such an order as soon as they are satisfied that SCS can 
perform its functions;  

 
• to clarify whether it is intended that a revocation order revoking an order 

made under section 66(2) is to have temporary effect unless approved by 
the Parliament (which appears to be the effect of the provision on reading it 
with paragraph 11 of Schedule 1 to the Scotland Act 1998 (Transitory and 
Transitional Provisions) (Publication and Interpretation etc. of Acts of the 
Scottish Parliament) Order 1999 (SI 1999/1379)); and 

 
• to clarify what it considers to be the effect of any action taken by the 

Scottish Ministers if not affirmed by the Parliament within 40 days. 
 
The Scottish Government responds as follows–– 
 
2. The ultimate outcome of Ministers’ assumption of the SCS’s functions may 
not be a return of these functions to the SCS.  It is theoretically possible that the 
SCS’s failings may be so fundamental that Ministers and Parliament see the 
abolition of the SCS and the permanent assignment of its functions to Ministers or 
legislation to give the functions to another statutory entity as the best way forward 
after Ministers have used the default power.  The Scottish Government therefore 
considers that it would not be appropriate to amend the power in the way 
suggested.    
 
3. The Scottish Government agrees with the Committee’s analysis and is 
considering whether it is appropriate for the revocation order to follow the 
procedure in section 67(5) of the Bill. 
 
4. The Scottish Government is considering whether section 66 may need to be 
amended to make it clear that actions taken by the Scottish Ministers during a 
period between the Order being made and Parliament choosing not to affirm it 
remain valid. For instance, contracts for supplying the courts with stationery and 
facilities entered into by the Scottish Ministers during this period would have to 
remain valid after Parliament had chosen not to affirm the order.  
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Schedule 3-paragraph 2 (5)-power to alter the membership of the SCS 
 
5. The Committee asked the Scottish Government to–– 
 

• consider amending this provision to provide that, in addition to the 
requirement to obtain the Lord President’s consent, the power may only be 
exercised when the Scottish Ministers consider it necessary for the efficient 
and effective functioning of the Scottish courts.   

 
The Scottish Government responds as follows–– 
 
6. The Scottish Government considers that, as there are circumstances which 
do not directly relate to “the efficient and effective functioning of the Scottish 
courts” in which it may be appropriate to revisit the SCS’s membership, it would 
not be appropriate to amend this provision in this way.  For instance future 
changes in the structure of the overall justice system may lead Ministers and the 
Lord President to think that the membership should be revised, or the Lord 
President may decide in the light of experience that the SCS corporate body is of 
the wrong size to be an effective decision-taking body and may wish to invite 
Ministers to revisit the membership.     
 
Section 15(1) and (2) – guidance to the Judicial Appointments Board for 
Scotland (JAB) 
 
7. The Committee asked the Scottish Government–– 
 

• in the circumstances where the substance of the guidance to be issued by 
the Scottish Ministers to the JAB under section 15(1) is to relate to 
procedures, to justify why it is appropriate that this take the form of 
guidance rather than regulations, for example; 

 
• in light of the intention that JAB is not to be subject to the direction and 

control of the Scottish Ministers, to clarify what form of guidance (to be 
followed by the JAB in carrying out its functions) the Scottish Ministers 
intends to issue to JAB under section 15(1); 

 
• if the purpose of section 15(5) and (6) is to avoid duplication between the 

guidance to be issued by the Scottish Ministers and the Lord President, to 
explain why is this not referred to in these provisions; and 

 
• to explain why is there a requirement in section 15(6)(b) for the Lord 

President to obtain the Scottish Ministers’ agreement before issuing any 
guidance to the JAB in light of the independence of the judiciary. 

 
The Scottish Government responds as follows–– 
 
8. Judicial independence is a matter of great constitutional importance.  It is of 
fundamental importance to the protection of individual rights in a modern Scotland.  
One of the avenues for securing the independence of individual judges relates to 
the method by which judges are selected. 
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9. JAB was set up in 2002 in order to maintain and strengthen judicial 
independence.  It takes responsibility for selecting candidates for judicial office out 
of the hands of the Ministers and makes the appointments process clearer and 
more accountable.  When it is placed on a statutory footing JAB will be classified 
as an advisory NDPB operationally independent of the Scottish Ministers.  To 
further protect this independence and put matters beyond doubt the Bill provides 
that the Board is not to be subject to the direction or control of any member of the 
Scottish Executive or any other person.  It would be entirely inappropriate for the 
Scottish Ministers to seek to direct the Board either through taking regulating 
making powers or in any other way.  Ministers have, however, taken the power at 
section 15 to issue guidance to the Board on procedural matters.  A similar power 
has been given to the Lord President. 
 
10. There are no current plans to issue guidance to the Board and it is difficult at 
this stage to be precise about what issues might be covered.  However, a possible 
example might be where any future changes to employment or equality legislation 
impact on the Board’s work.  It would however, be for the Board to consider any 
guidance issued and to decide whether, and if so how, its practices and 
procedures needed to be adapted to accommodate any new circumstances.  It is 
also possible that the Board might seek guidance from the Scottish Ministers, or 
the Lord President, on matters that had not previously come before them. 
 
11. What is important is that these matters are handled in an open, transparent 
and inclusive way.  The Bill therefore provides that the Lord President and Scottish 
Ministers must consult one another as well as the Board before any guidance is 
issued and that guidance must be published and laid before Parliament.  
Legislative provision is drafted to have legal effect and does not necessarily 
explain its purpose.  Explanation of the purpose of section 15(5) and (6) is 
contained in the explanatory notes that accompany the Bill in the usual fashion.  
 
12. While it is appropriate that the Lord President, in his new role as head of the 
Scottish judiciary, be given a power to issue guidance to the Board, the Bill 
recognises that the Scottish Ministers have ultimate responsibility for judicial 
appointments in Scotland.  Guidance to the Board therefore requires their 
agreement.  The provision would not impact on judicial independence as, in 
issuing guidance to the Board, the Lord President would not be acting in a judicial 
capacity.  
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ANNEXE B: FINANCE COMMITTEE’S CONSIDERATION OF THE FINANCIAL 
MEMORANDUM 

 
 

Finance Committee 
Convener: Andrew Welsh MSP 

 
Bill Aitken MSP 
Convener, Justice Committee 
Via email 

Room T3.60 
The Scottish Parliament

EDINBURGH
EH99 1SP

Direct Tel: (0131) 348 5451
(RNID Typetalk calls welcome)

Fax: (0131) 348 5252
(Central) Textphone: (0131) 348 5415

finance.committee@scottish.parliament.uk

16 April 2008
 
Dear Bill 
 
Judiciary and Courts (Scotland) Bill – Financial Memorandum 
 
The Finance Committee has now completed its work on the Financial Memorandum 
of the above Bill.   
 
As you are aware, the Finance Committee examines the financial implications of all 
legislation, through the scrutiny of Financial Memoranda.  At its meeting on 5 
February 2008, the Committee agreed to adopt level one scrutiny in relation to the 
Bill.  Applying this level of scrutiny means that the Committee does not take oral 
evidence or produce a report, but it does seek written evidence from affected 
organisations. 
 
The Committee considered responses from the Judicial Appointments Board, the 
Lord President’s Private Office and the Scottish Court Service at its meeting on 18 
March 2008.  The Committee agreed to write to the Scottish Government Bill Team, 
asking for a response to points raised in the submissions.  Both the submissions and 
the response from the Bill Team are attached to this letter. 
 
The Committee considered the response from the Bill team at its meeting on 15 April 
2008.  Members are content that the points raised have been addressed. 
 
If you have any questions about the Committee’s consideration of the Financial 
Memorandum, please contact Allan Campbell, Assistant Clerk to the Committee, on 
0131 348 5451, or email: allan.campbell@scottish.parliament.uk 
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Yours sincerely 
 
Andrew Welsh MSP 
Convener 
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SUBMISSIONS 
 

SUBMISSION FROM THE JUDICIAL APPOINTMENTS BOARD FOR 
SCOTLAND 

 
Consultation 
 
1. Did you take part in the consultation exercise for the Bill, if applicable, and if 
so did you comment on the financial assumptions made? 
 
The Board took part in consultation on the Bill but did not see any financial 
assumptions as part of that consultation.   
 
An opinion had however been expressed to Government  officials on behalf of the 
Board about the financial costs likely to be associated with the Bill as it affected 
the operations of the Board.  In a letter to the then Scottish Executive Justice 
Department on 14 February 2007, the Board’s then Policy Director commented in 
the context of budget proposals for the current non-statutory Board:   
 
“[Board members have …] commented that the budget in 2006-2007 would not 
make an appropriate baseline for future activity, particularly if a new statutory 
Board is created.  They have expressed concern that the financial implications of a 
new statutory Board should be fully thought through.  I would be very happy to be 
consulted about the content of the relevant financial memorandum at the 
appropriate time […]” Those concerns were repeated in a letter dated 14 August.   
 
This detailed consultation to establish a budget based upon the operational needs 
of the new Statutory Board has not yet taken place.  It is therefore our 
understanding that the figures contained in the Memorandum are indicative at this 
stage and will require to be further developed and refined in discussion with the 
Board to ensure that they take full account of the identifiable additional cost heads 
including: 
 

• The current estimate of 1.5 additional/revised staff posts; 
• The assessed accommodation needs/arrangements for the Statutory 

Board; 
• Ongoing annual research costs relating to the diversity expectations of the 

Bill; 
• Provision for Legal Advice services for the Board; 
• Resourcing the Board’s involvement and ongoing work in relation to the Lay 

Justice recruitment; 
• Resourcing the development of appropriate and relevant recruitment 

procedures by the statutory Board; and  
• The training and development of Board members including inter-Board 

consultation and communication. 
 
These discussions should also enable the identification of any possible offsetting 
cost savings which can be achieved without impacting upon the independent 
status of the Board. 
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2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum? 
 
As noted above the Board has yet to be involved in detailed discussion on the 
financial assumptions made, in the Financial Memorandum.   
 
3. Did you have sufficient time to contribute to the consultation exercise? 
 
The Scottish Executive published a consultation exercise in February 2007 and we 
responded within the timescale given. The consultation did not include any details 
of financial projections. 
 
Costs 
 
4. If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the Financial Memorandum? 
 
The Board has yet to be involved in the necessary discussions with adequately 
detailed financial projections to allow it to accurately assess and define  the 
relevant financial implications.   
 
We would stress that the Board does seek to operate upon a cost effective basis, 
has confidence that this would be supported by inter-Board comparison, and 
would fully support the Government objective of scrutinising operating costs and 
maximising the benefits of shared services wherever this can be achieved 
commensurate with the special significance of our independent status.   In the 
context of staff and office location it is vital that the Board’s standing is protected  
by operating from premises independent of  Government   
 
5. Are you content that your organisation can meet the financial costs 
associated with the Bill?  If not, how do you think these costs should be met? 
 
The only costs will be to the statutory Board which fall to be met by the Scottish 
Ministers.   
 
6. Does the Financial Memorandum accurately reflect the margins of 
uncertainty associated with the estimates and the timescales over which such 
costs would be expected to arise? 
 
We would welcome a longer term financial planning horizon once the initial budget 
has been determined. 
 
Wider Issues 
 
7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum? 
 
No comment  
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8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance?  If so, is it 
possible to quantify these costs? 
 
Resource issues would clearly have to be addressed at the time should there be 
any future developments or guidance resulting in additional finance needs. 
 
Chris Orman 
Secretary to the Board 
 
 

SUBMISSION FROM THE LORD PRESIDENT’S PRIVATE OFFICE 
 
Consultation 

The Lord President was afforded an opportunity to comment on a draft of the 
financial memorandum for the Bill.  His points appear to have been taken on 
board. 
 
Costs 

The Lord President is not in a position to comment as to whether the savings 
which are said to arise as a result of the transfer of certain functions from the 
Courts Directorate to his own office are stated correctly.  The information 
necessary to assess that matter is held only by the Scottish Government.  So far 
as the costs arising for his office are concerned, he agrees with the assessment of 
the memorandum, at paragraph 208, that “precise figures are difficult to reach at 
this stage” in relation to the costs of judicial cover.  He would also consider that to 
apply in relation to the added costs of providing the resources necessary for him to 
carry out his new functions as Head of the Scottish Judiciary. 
 
In that context, it is to be assumed from the absence of any suggestion otherwise 
in the memorandum that the resources devoted to judicial training and welfare 
under the new arrangements are to be the same as those devoted to those 
matters under the existing arrangements.  Paragraph 197 of the memorandum 
suggests that the placing of clear responsibility for those matters ought to make a 
positive contribution to a reduction in the level of complaints against the judiciary.  
It may well be that the placing of a clear responsibility in relation to such matters 
requires greater material provision to be made in relation to them than has hitherto 
the case, particularly if there is to be some expectation of the achievement of a 
measurable outcome such as a reduction in the level of complaints.  It is of course 
the case that in some respects any necessary provision might be found without 
there being a need for the Scottish Court Service to seek greater resources from 
the Scottish Ministers, but the matter is possibly sufficiently uncertain that such a 
step cannot be ruled out. 
 
Secondly, it may be that in respect of certain of the new functions conferred on the 
Lord President – such as those conferred by sections 26 and 27 (judicial 
complaints) and 47 to 54 (powers in relation to sheriff courts and sheriffs) – the 
Lord President will require additional legal support.  It is understood that the 
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estimate of staff costs at paragraph 210 of the memorandum is intended to include 
any such costs, but in the Lord President’s view it remains to be seen whether that 
estimate is sufficient in this regard. 
 
Wider issues 

The Lord President has nothing to add.  
 
Michael Anderson 
Legal Secretary to the Lord President 
 
 

SUBMISSION FROM THE SCOTTISH COURT SERVICE 
 
Question one: Did you take part in the consultation exercise for the bill, if 
applicable, and if so did you comment on the financial assumptions made? 
 
The Scottish Court Service worked closely with the Scottish Government in 
developing the Financial Memorandum and agrees that the financial assumptions 
are reasonable, in so far as the costs can be predicted at this stage of 
implementation planning. 
 
Question two: Do you believe your comments on the financial assumptions have 
been accurately reflected in the Financial Memorandum? 
 
Yes, for the reasons above. 
 
Question three: Did you have sufficient time to contribute to the consultation 
exercise? 
 
Yes, as described above we have been fully involved in the development of the 
Financial Memorandum. 
 
Question four: If the bill has any financial implications for your organisation do you 
believe that these have been accurately reflected in the Financial Memorandum? If 
not, please provide details. 
 
We believe that the financial implications have been reflected as accurately as is 
possible at this stage. We are, however, engaged now in detailed implementation 
planning for the governance changes affecting the Scottish Court Service and for 
the Scottish Court Service's role in supporting the Lord President's expanded 
functions. As this implementation planning proceeds, e.g. as decisions are made 
about how best to organise the management structures of the Scottish Court 
Service to support the new corporate body and the Lord President, cost 
assumptions may change (either upwards or downwards). We are content, 
however, that the figures in the Financial Memorandum represent the best 
estimate at the current stage of implementation planning, and that any variation 
will be within a relatively narrow margin (in the tens or low hundreds of thousands 
of pounds at most).  
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Question five: Are you content that your organisation can meet the financial costs 
associated with the bill? If not, how do you think these costs should be met? 
 
The Financial Memorandum projects a reduction in Courts Directorate expenses of 
£243,000 per annum by the Scottish Government once the bill is implemented, 
and it will be important to use this to help defray the additional expenses to the 
Scottish Court Service (including the provision of temporary judicial cover for 
members of the judiciary who are engaged in administrative business on behalf of 
the Scottish Court Service or of the Lord President as a consequence of the bill). 
However, that leaves around £300,000 per annum of currently-projected costs on 
the Scottish Court Service which would not be funded by this projected transfer. 
The Scottish Court Service will be expected (in common with the rest of the 
Scottish Public Sector) to make year-on-year cash-releasing efficiency savings of 
2%p.a. (about £1.3m additional efficiency each year) from initiatives such as 
process improvement, management of energy demand, and management of our 
estate. These savings will, in part, be directed at supporting the costs of the 
Scottish Court Service's enhanced role.  
 
Question six: Does the Financial Memorandum accurately reflect the margins of 
uncertainty associated with the estimates and the timescales over which such 
costs would be expected to arise? 
 
Yes, based on current assumptions, but as implementation planning progresses 
during the course of the bill these estimates will be refined. 
 
Question seven: If the bill is part of a wider policy initiative, do you believe that 
these associated costs are accurately reflected in the Financial Memorandum? 
 
Not applicable. 
 
Question eight: Do you believe that there may be future costs associated with the 
bill, for example through subordinate legislation or more developed guidance? If 
so, is it possible to quantify these costs? 
 
Any further potential future costs, in categories not specifically referred to in the 
Financial Memorandum, will be a matter for the Lord President and Scottish Court 
Service to decide on once the new body is constituted. New proposals for 
expenditure by the Scottish Court Service would have to be accommodated within 
the budget which Parliament has set for the Scottish Court Service in the Budget 
Bill and would have to be balanced by efficiency savings by the Service, and 
therefore do not represent a net additional cost to the Scottish budget. For 
instance, when the Lord President assumes his new responsibility for the welfare 
of the judiciary, he and the Scottish Court Service could decide that all members of 
the judiciary should be included in a Scottish Court Service-funded or administered 
occupational health scheme (with commensurate savings elsewhere in the 
Service's budget). That, however, is a hypothetical decision of a body which has 
not yet been created by Parliament, and possibiities such as this are too 
speculative to be included in the Financial Memorandum.  
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Alastair Sim 
Director of Policy and Strategy 

 
CORRESPONDENCE FROM THE SCOTTISH GOVERNMENT BILL TEAM 

 
Judiciary and Courts (Scotland) Bill – Financial Memorandum 
 
Thank you for your letter of 12 March regarding the Finance Committee’s 
consideration of the Financial Memorandum of the Judiciary and Courts (Scotland) 
Bill. 
 
I should say first of all that, in preparing the Financial Memorandum that 
accompanied the Bill on introduction to Parliament, we considered widely the 
impact of the policy reforms and consulted with those likely to be affected, the 
Scottish Court Service and the Lord President's office.  This allowed an informed 
estimate to be made of the impact of the Bill’s reforms. 
 
The provisions in the Bill in the main involve the repositioning of existing resources 
for example the costs incurred by the Scottish Court Service; in constituting 
selection panels under section 18 or tribunals under section 35.  In making a 
calculation of the financial impact of the Bill, the approach taken was to err 
towards a higher rather than a lower figure.  Nevertheless, the identified need for 
new funding was relatively modest at around £0.4m per annum with a one off 
capital cost of £200,000.  
 
The Committee are seeking clarification about a number of points raised in the 
submissions received in response to its request for written evidence from the 
Judicial Appointments Board, the Lord President and the Scottish Court Service.  I 
am happy to provide a response to the points raised. 
 
Submission from the Judicial Appointments Board for Scotland 
 
The Bill will place the Judicial Appointments Board, which has operated on an 
administrative basis since 2002, onto a statutory basis.  As indicated in paragraph 
189–191 of the Financial Memorandum the provisions of the Bill will not change 
the functions of the Board nor the level of staffing required to support its core work.  
There are therefore no costs directly associated with the placing the Board on a 
statutory footing.   
 
Detailed discussions about the annual budget required to support the Board and it 
projected workload take place for the start of each financial year and are 
considered on a business needs basis as presented by the Board.  These annual 
discussions will continue to take place and funding will be provided, within the 
resources available, in response to the business case presented.  In the meantime 
in recognition of an existing need to provide the Board with greater capacity for 
development work, we have made allowance for an additional 1.5 staff.  This has 
been reflected in the Financial Memorandum to provide as complete a picture of 
the current financial requirements as possible.  
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Submission from the Lord President’s Private Office 
 
The Lord President’s Private Office has indicated that, in respect of certain of the 
new functions conferred on the office of Lord President, the Lord President will 
require additional legal support.  
 
The Lord President is currently supported by a Private Office comprising 4.5 staff, 
a legal secretary, two deputies (one part-time), a private secretary and a judicial 
secretary.  The Financial Memorandum, at paragraphs 209 – 211, recognises that, 
in order to fully support the Lord President in the exercise of his new functions 
increased support in his Private Office will be required.  It will be for the Lord 
President, in due course, to determine the shape and size of the additional support 
that is required.  This may take the form of additional administrative support or 
legal support or, as at present, a mixture of both.  At this stage, allowance 
(£250,000) has been made to cover the cost of an additional 5 members of staff 
across a range of grades.  
 
This is, of course, in a addition to the allowance made for additional temporary 
judicial cover of up to 200 sitting days to accommodate any judicial support the 
Lord President may wish to seek in discharging his new responsibilities. 
 
Submission from the Scottish Court Service 
 
The submission from the Scottish Court Service makes the point that the Financial 
Memorandum makes the best assumptions which are currently possible about the 
administrative structure and costs to the Scottish Court Service as a body 
corporate.  As implementation planning proceeds, and in particular as SCS make 
decisions about how to discharge their new responsibilities under the Bill, I am 
advised that is inevitable that there will be some degree of variation from the 
estimates which are included in the Financial Memorandum. For instance: 
 

• since the SCS will bear the costs of the Lord President's Private Office, any 
change to the assumptions outlined above about what support the Lord 
President needed to discharge his new functions would have a marginal 
effect (potentially downwards as well as upwards) to the costs to the SCS.  
Detailed implementation planning of the support which the Lord President 
will require is proceeding in parallel with the passage of the Bill. 

• Similarly, any changes to the management structure of the SCS to support 
the Lord President's new responsibilities would have a marginal effect on 
the costs to the SCS. 

• Decisions by the Lord President which varied the amount of temporary 
judicial cover which required to be arranged for judiciary who are 
discharging new responsibilities on his behalf, or for the SCS, would have a 
marginal effect (downwards or upwards) on the projections in the financial 
memorandum. 

• The Lord President has not yet decided how to implement his proposed 
responsibility for judicial welfare, and it is therefore impossible to include a 
reliable estimate.  Based on the existing costs of providing health and 
safety advice for the judiciary, and the current costs of providing welfare 
services for SCS staff, an initial estimate is that it would cost at least 
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£25,000 p.a. for the SCS to provide health screening, access to counselling 
support and statutorily required health and safety training, for sheriffs and 
judges. 

 
Given that these variables cannot be defined absolutely until the Lord President 
and the proposed statutory SCS have made future decisions, we believe that the 
Financial Memorandum takes the correct approach of making the best possible 
estimates at the current stage of implementation planning. 
 
Any variations would, of course, have to be containable within the resources 
available to the SCS through the Spending Review 2007 settlement, and the 
projected transfer of resources from the Scottish Government as a result of the 
transfer of functions from the Courts Directorate of the Scottish Government to the 
SCS.  The estimates in the Financial Memorandum indicate that there may be a 
difference of a little under £300,000 p.a. between the resources released by the 
run-down of Courts Directorate and the additional costs to the SCS.  SCS are 
planning on the basis that this gap will be filled by the achievement of efficiency 
savings within SCS.  As part of the Scottish Government's efficiency programme, 
the SCS is expected to find cash-releasing savings of £1.6m per annum which can 
be re-invested in priority services and initiatives.  The SCS have already identified 
savings which fully meet this target without prejudicing front-line services, and part 
of these savings will support the Bill implementation.  In making final decisions 
about how to support the Lord President in his new functions, the Lord President 
and the new statutory SCS will have to ensure that front-line delivery of court 
services is not prejudiced by the commitment of resources to support the Lord 
President's new functions, but on the basis of the projections in the Financial 
Memorandum and any reasonable assumptions about variation from those 
projections there is no reason to believe that there will be a conflict between the 
resources required to implement the Bill and the delivery of front-line services. 
 
Yours sincerely 
 
Mrs M J Wilson 
Bill Team Leader 
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ANNEXE C: EXTRACTS FROM THE MINUTES 

 
JUSTICE COMMITTEE 

EXTRACT FROM MINUTES 

7th Meeting, 2008 (Session 3)  

Tuesday 11 March 2008 

Judiciary and Courts (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 from— 
The Right Hon Lord Hamilton, Lord President and Lord Justice General, The Hon Lord Hodge 
and Michael Anderson, Legal Secretary to the Lord President; 

and then from— 
The Right Hon Lord Osborne, The Right Hon Lord Reed and Sheriff Dickson and Sheriff 
Fletcher, Sheriffs’ Association; 

and then from— 
Alan McCreadie, Deputy Director of Law Reform and George Way, Council of the Society, 
Law Society of Scotland and Richard Keen QC, Dean of the Faculty, Bruce McKain, Director 
of Public Affairs and Carole Ferguson-Walker, Faculty Solicitor, Faculty of Advocates; 

and then from— 
Sir Neil MacIntosh, Chairman and Michael Scanlan, Member, Judicial Appointments Board. 
 

Judiciary and Courts (Scotland) Bill: The Committee agreed to delegate to the Convener 
responsibility for arranging for the SPCB to pay, under Rule 12.4.3, any expenses of witnesses in 
the Committee’s consideration of the Bill. 
 
Judiciary and Courts (Scotland) Bill (in private): The Committee agreed to accept all written 
evidence received in response to its call for evidence. 
 

JUSTICE COMMITTEE 

EXTRACT FROM MINUTES 

8th Meeting, 2008 (Session 3)  

Tuesday 18 March 2008 

Judiciary and Courts (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 from— 
Lord McCluskey; 

and then from— 
Eleanor Emberson, Chief Executive and Alastair Sim, Director of Policy, Scottish Court 
Service; 

and then from— 
Ken Brown, Branch Secretary, Eddie Burrows, Branch Learning Representative Coordinator 
and Brian Carroll, Former Branch Chairperson, Scottish Court Service Branch of the Public and 
Commercial Services Union; 

and then from— 
Susan Gallagher, Head of Policy and Research, Jim Andrews, Head of Community Justice and 
Frank Russell, Head of Quality and Audit, Victim Support Scotland. 
 

Judiciary and Courts (Scotland) Bill (in private): The Committee agreed to accept the written 
evidence received after the deadline for submission of written evidence. 
 

JUSTICE COMMITTEE 

EXTRACT FROM MINUTES 

9th Meeting, 2008 (Session 3)  

Tuesday 25 March 2008 

Decision on taking business in private: The Committee agreed to take item 7 and all future 
consideration of draft reports on the Judiciary and Courts (Scotland) Bill in private.  
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Judiciary and Courts (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 from— 
Professor Sir David Edward KCMG QC, Honorary Professor at the School of Law, University of 
Edinburgh; 

and then from— 
Kenny MacAskill MSP, Cabinet Secretary for Justice, Moira Wilson, Judiciary and Courts 
(Scotland) Bill Team Leader, Scottish Government, Alastair Sim, Director of Policy, Scottish 
Courts Service and Alison Fraser, Solicitor, Courts and Civil Law Division and Catherine Scott, 
Solicitor, Courts and Civil Law Division, Scottish Government. 

 
Judiciary and Courts (Scotland) Bill (in private): The Committee considered the main themes 
arising from the evidence sessions. 
 

JUSTICE COMMITTEE 

EXTRACT FROM MINUTES 

10th Meeting, 2008 (Session 3)  

Tuesday 22 April 2008 

Judiciary and Courts (Scotland) Bill (in private): The Committee agreed to accept written 
evidence received after the deadline for submission of written evidence. 
 
Judiciary and Courts (Scotland) Bill (in private): The Committee considered a draft Stage 1 
report. 
 

JUSTICE COMMITTEE 

EXTRACT FROM MINUTES 

11th Meeting, 2008 (Session 3)  

Tuesday 29 April 2008 

 
Judiciary and Courts (Scotland) Bill (in private): The Committee agreed its report. In so doing, 
various changes were agreed to. 
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Judiciary and Courts (Scotland) 
Bill: Stage 1

10:03
The Convener: This is the first of the 

committee’s scheduled oral evidence-taking 
sessions on the bill. I welcome the right hon Lord 
Hamilton, Lord President of the Court of Session, 
who is accompanied by the hon Lord Hodge and 
by Mr Michael Anderson. 

This is a unique occasion—having gone through 
the various books, we cannot find any precedent 
for a Lord President addressing a parliamentary 
committee. On that basis, Lord President, you are 
particularly welcome. In your own words, this 
particular legislation is of “considerable 
constitutional significance” and it places 

“the relationship of the judiciary with the Scottish 
Government, and indeed with the parliament itself on a”

completely different 

“footing”, 

which is to be welcomed. We are grateful to you 
and to Lord Hodge for appearing before us today. 
You have given us a very full submission, so we 
will move directly to questions. 

I will open the questioning by dealing with the 
role of the Lord President as envisaged in the bill. 
It goes without saying that the bill would place 
considerable power and responsibility in the Lord 
President’s hands, as head of the Scottish 
judiciary—they would be in overall charge of the 
administration of the courts in Scotland. The Lord 
President’s judicial function is vital to the law of 
Scotland. How do you envisage dividing your time 
between the administrative functions and the
judicial ones, particularly that of presiding over the 
appeal court?

Rt Hon Lord Hamilton (Lord President and 
Lord Justice General): It is plain that, as you say, 
the bill envisages the Lord President being 
involved in a wider range of responsibilities than 
has been the case hitherto, but it should be borne 
in mind that, prior to the introduction of the bill, the 
Lord President already had a range of 
administrative responsibilities in his work. Those 
responsibilities have been discharged in part 
personally and in part by delegating 
responsibilities to other judges. For example, we 
have an administrative judge in the court and 
several other types of judge who deal with 
particular types of business. I regard it as of the 
first importance that the senior judge in Scotland 
should be seen plainly as performing a judicial 
function. Therefore, I regard sitting on the most 
important cases as a prerequisite to the fulfilment 
of my position as Lord President in the Court of 
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Session, and Lord Justice General in the High 
Court of Justiciary.

I am not sure that I can put a percentage on the 
degree to which I will be involved in sitting in court 
compared with the degree to which I will be 
involved in dealing with administrative matters, but 
I have information about the Irish system, which is 
to an extent the model for the proposals in the bill. 
The Irish experience suggests that the work with 
the Scottish Court Service will take maybe two 
days a month. The amount of work is not expected 
to be large, although there will be other, wider, 
responsibilities that will take more time, such as 
that on the unification of the court structure, which 
will require me to co-ordinate matters with the 
sheriffs principal. However, I envisage that 
certainly the majority—and probably a substantial 
majority—of my time will be spent sitting in court, 
deciding cases, rather than administering.

The Convener: As you are acutely aware, the 
number of appeals is growing and they seem to be 
becoming more complex and involved. You will 
understand that we need to be totally satisfied that 
one job holder can carry out those tasks with no 
detriment to the judicial function.

Lord Hamilton: Yes—I recognise that. In so far 
as I will be drawn into administrative matters, the 
changes will involve further responsibility for other 
senior judges in the court, but that will of course 
not be new. We already sit in a variety of 
combinations and with experienced and senior 
judges presiding who are neither the Lord 
President nor the Lord Justice Clerk. We have a 
wealth of talent available to discharge the 
important business of the court, even though I am 
not involved personally.

The Convener: I turn to the conflict of interest 
that could arise between your role as the head of 
the judiciary and your role as the head of the 
Scottish Court Service and how that could be 
overcome. How will you deliver judicial obligations 
in relation to court business when you must 
balance that with delivering value for money?

Lord Hamilton: I do not see those roles as 
being in conflict in any sense. I see the purpose of 
the proposed basis for the Scottish Court Service 
as being to provide those who ultimately deliver 
justice in the courts—as judges deciding cases or 
presiding over sheriff court trials or the like—with 
influence over the back-up services that are a 
necessary element in the performance of that 
duty. I can well understand that it is necessary to 
get value for money in the performance of that 
back-up service, but I do not see any conflict 
existing between the need to be accountable for 
the due performance of that service and the need 
to be properly judicial in relation to the functioning 
of the judges.

The Convener: Thank you—that was clear. We 
pass now to judicial independence. 

Bill Butler (Glasgow Anniesland) (Lab): The 
Scottish Government is already bound by 
constitutional convention guarantees of the 
independence of the judiciary. In your view, what 
will creating a statutory guarantee of judicial 
independence add to the existing arrangements?

Lord Hamilton: It has been recognised 
internationally that it is important for the guarantee 
of continued judicial independence to be firmly 
established in the constitutional structure of each 
jurisdiction that it concerns. As is the case in 
England and Wales, for which the Constitutional 
Reform Act 2005 contains a similar provision, it is 
of value as a signal, if nothing more, to have a 
recognition in legislation of the importance of 
judicial independence. That is not an empty 
provision. The bill includes the obligation on a 
range of persons to 

“have regard to the need for the judiciary to have the 
support necessary to enable them to carry out their 
functions.”

Although I do not envisage that I shall require to 
sit on any case that is deciding a legal issue 
turning upon the construction of those provisions, 
the existence of them in what I regard essentially 
as a constitutional document is of importance, in 
my view, and it sends the right message. 

We live in pleasant times. Times may not always 
be pleasant, however. There may arise 
circumstances in which there could be a conflict 
between the judiciary and other arms of 
government. It is important in legislation of the 
kind that we are discussing that the matter should 
be put firmly in the way that it has been put.

Bill Butler: That provision may be viewed from 
the outside as being symbolic at this time, but you 
are saying that, in future times, it could be more 
than symbolic.

Lord Hamilton: It could. There is a need to find 
support for the institutions. In difficult financial 
times, it could be important for the courts to be 
able to say to the other organs of government that, 
to maintain a proper judicial system in a 
democratic society, they require funding of a 
certain minimum level to discharge that 
responsibility. It is in that provision that you have 
the responsibility of providing that for us.

Bill Butler: Do you see your involvement in the 
strategic management of the Scottish Court 
Service drawing the office of Lord President more
directly into the work of government?

Lord Hamilton: Government has various 
aspects. I regard the judiciary as an arm of 
government, in a sense. The bill might seem to 
draw us closer towards executive government 
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than has been the case hitherto, but putting a 
judicial majority on the Scottish Court Service 
moves the system back more closely to the judicial 
arm of government rather than with the executive 
arm of government. One will be involved to a 
greater extent in an arm of government, but I do 
not view that as being an executive arm of 
government.

Stuart McMillan (West of Scotland) (SNP): 
Section 2 provides for your

“laying before the Scottish Parliament written 
representations”

on a range of issues, but the bill does not say 
anywhere that you may come before the 
Parliament to be accountable for your actions. 
How do you anticipate being fully accountable to 
Parliament for your actions?

10:15
Lord Hamilton: The matter may arise 

specifically in relation to my position as the head, 
or rather the chair, of the corporate body that is to 
be the Scottish Court Service. I do not see any 
responsibility to Parliament under the bill other 
than in that regard. Section 2 is indeed concerned 
with the position of the Lord President as head of 
the judiciary, but the functions that are being 
discharged there are essentially those relating to 
purely judicial matters, rather than matters relating 
to the Scottish Court Service.

I would like to say something about the Scottish 
Court Service. As committee members know, 
under the Scotland Act 1998, the Scottish 
Parliament does not have an existing power to 
compel any judge to appear before it. To secure 
such a power, the Scotland Act 1998 would 
require to be amended or some other 
Westminster-based mechanism would have to be 
used to derogate from the existing provision. 
However, a question arises. Is any change 
needed? I do not think that any change is needed 
or that making a change would be appropriate. 
Other arrangements are in place for making the 
corporate body account for its actions and 
performance to Parliament, including its need to 
provide an annual report to the Scottish ministers, 
a copy of which is to be laid before Parliament. In 
addition, the chief executive is, of course, a 
compellable witness before the Parliament and 
could be required to go to it to give an account of 
the service’s actions annually or at any other time.

As I have mentioned, I already have a range of 
administrative functions, and I do not think that 
anyone has suggested that it would be appropriate 
for the Parliament to have a compellable power to 
make me attend it. I have also explored the 
position in the Republic of Ireland, where there is a 
similar system to that which the bill proposes. 

There, none of the judges is compellable before 
the Irish Parliament, although the chief executive 
of the service is a compellable person and would 
be presented to it. I understand that in England 
and Wales, senior judges are from time to time 
invited to give evidence before Parliament as a 
matter of practice. They often accede to such 
invitations, although they do not always do so. 
Without the existence of a provision in the 
legislation that meant that there would be a 
compellable requirement on me to attend 
Parliament, I could assist by being invited to 
attend it from time to time to explain the Scottish 
Court Service’s performance. I would not regard 
that as a routine matter. Routine matters are for 
the chief executive to explain. I hope that things 
would be done by way of invitations and my 
responses to them.

The Convener: Lord Hodge, you have 
knowledge of other jurisdictions. Do you wish to 
add anything to what the Lord President has said?

Hon Lord Hodge: In recent years, the English 
and Welsh judiciary has responded to invitations 
to appear before the United Kingdom Parliament, 
particularly since the enactment of the 
Constitutional Reform Act 2005. The Lord Chief 
Justice, the Master of the Rolls and the presidents 
of the various divisions of the High Court have 
done so. The form is that they are invited to go 
before the Parliament, and they quite often do so. 
However, that judiciary has recently published 
material that expresses concerns about the 
frequency of invitations to give evidence, and it 
has suggested that appearances before 
parliamentary committees should be relatively rare 
and significant events. That chimes with what the 
Lord President has said. The chief executive of the 
Scottish Court Service would be available to 
answer detailed questions about normal day-to-
day management, but if serious concerns about 
the operation of the service existed, an invitation 
could be extended to the Lord President or a 
judicial member of the board to deal with those 
concerns before a committee.

The Convener: We now turn to training, which 
will, of course, come under the Lord President’s 
agency.

Stuart McMillan: Petition PE997, which calls for 
all sheriffs who deal with child custody cases to be 
given appropriate training, is currently before the 
Parliament’s Justice Committee. Should members 
of the judiciary who deal with child custody cases 
be required to attend relevant training?

Lord Hamilton: Currently, the Judicial Studies 
Committee operates effectively under a judge of 
the Court of Session, and other judicial persons 
are involved in training. I have had no direct 
involvement in the matter and no specific 
involvement as to the extent to which there has 
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been reluctance on the part of judicial office-
holders to attend training courses.

I regard judicial training, including judicial 
training in relation to children and other important 
aspects, as not only an entitlement but an 
obligation. That is to say, judges should be entitled 
to the opportunity of being properly trained, within 
judicial time, in the areas in which they must 
discharge responsibilities and, as a corollary to 
that, judges should be obliged to make use of 
such opportunities, so that they are best placed to 
deal with sensitive issues.

Stuart McMillan: Should external agencies, 
such as Scottish Women’s Aid or Victim Support 
Scotland, provide training to sheriffs?

Lord Hamilton: My knowledge of the matter 
might not be detailed, but I know that a variety of 
persons come to address judges and sheriffs as 
they undertake the range of courses that are held 
by the Judicial Studies Committee. I would have 
thought that the best arrangement is for training to 
be under the aegis of the Judicial Studies 
Committee, which would invite people who have 
appropriate experience and expertise in other 
fields to give judges and sheriffs the benefit of 
their experience.

The Convener: I am well aware that the 
judiciary is not entirely detached from what goes 
on, but I take it that there are opportunities for 
judges and sheriffs to attend lectures, conferences 
and other discussion groups in which outside 
agencies participate to a significant degree.

Lord Hamilton: Yes, subject to the demands of 
judicial time. I am keen to ensure that the judges 
for whom I have responsibility are as well informed 
of the outside world as is possible. However, they 
must still do their judging.

Nigel Don (North East Scotland) (SNP): Good 
morning, Lord President, and thank you for 
coming. The significance of what we are doing is 
not lost on us. You said that there is a duty on 
judges to be trained and that you will facilitate 
training. Should the duty on judges to be trained 
be included in the bill as a legislative requirement, 
or should we leave the matter to you? Should the 
matter be considered from another angle, by 
which I mean should failure or reluctance to attend 
training be a ground for removing an unfit judge 
from office?

Lord Hamilton: As you are aware, training 
appears in the bill among the range of 
responsibilities that are imposed on the Lord 
President. Section 2(2)(d) charges me with

“making and maintaining appropriate arrangements for”—

among other things—

“training”.

It is a question of finding the right way of 
securing the objective. On the whole, my 
experience has been that the best way of securing 
due performance of the responsibilities that you 
have in mind is by giving appropriate 
encouragement to judicial office-holders to attend 
training on such matters.

There are dangers in using the stick too much, 
rather than the carrot. A judicial office holder will 
be much better able to receive useful training if he 
or she has been encouraged to the view that it is a 
good thing for him or her to attend, rather than 
being marched to the appropriate place by two 
policemen. I am disposed to the view that it would 
be better to leave it to me to put in place the 
appropriate arrangements. If necessary, those 
arrangements could include matters that verged 
on compulsion, but I hope that it would not come 
to that. I certainly hope that it would not come to a 
situation whereby a judge was so delinquent in 
relation to attendance at training and the like that it 
would be necessary to consider his or her removal 
from office.

The Convener: We now come to the general 
question of vacancies and appointments.

John Wilson (Central Scotland) (SNP): Good 
morning, gentlemen. The bill sets out the 
procedures to be followed in relation to the 
appointment of the Lord President and the Lord 
Justice Clerk. Do you have any views on those 
provisions?

Lord Hamilton: I am quite content with the 
provisions in the present bill. In particular, I am 
content with the arrangements for the body 
charged with making recommendations for 
nominees for the posts of Lord President and Lord 
Justice Clerk. There is a qualification to that. At 
one stage, I expressed the view, to which I still 
adhere, that there could be an advantage in 
having either a judicial majority or a provision 
whereby if the board was split evenly the senior 
judicial members would have a casting vote. I 
cannot recall whether that is in the bill.

The Convener: That is in your submission.

Paul Martin (Glasgow Springburn) (Lab): The 
Judicial Appointments Board will be composed of 
judicial members appointed by the Lord President 
and legal members and lay members who will be 
appointed by the Scottish ministers. Are you 
content with those arrangements?

Lord Hamilton: I am content with the judicial 
members being appointed by the Lord President, 
as you might suppose. There might be questions 
about whether the legal members should be 
appointed by the Scottish ministers. I certainly 
think that the lay members require to be appointed 
by the Scottish ministers. There might be views—
although they do not involve me directly—that the 
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professional bodies might properly have a say at 
least, if not an appointment power, in relation to 
the professional members of the board.

Paul Martin: Why would you differentiate 
between legal members and lay members? Is 
there not an equal concern about lay members 
being appointed by ministers? Is there any reason 
to differentiate between the two groups?

Lord Hamilton: It is perfectly proper that the lay 
members, representing the community at large, as 
it were, should be appointed by the Scottish 
ministers, representing the community at large. 
The legal professional members might be better 
appointed by their respective bodies, which might 
be in a position to identify more readily who 
among them are best able to discharge the 
functions in question.

Paul Martin: You have advised that you are 
satisfied with the powers that you will have in 
relation to appointments. What process would you 
follow in appointing individuals? How would you 
assess them?

10:30

Lord Hamilton: I would assess them from my 
knowledge of them as individuals, ordinarily. 
Certainly so far as judges of the Court of Session 
are concerned, our community is sufficiently small 
that I know personally all the other judges of the 
Court of Session and I am in a position to judge 
who I think is appropriate to fill any particular post. 
That has been the case in relation to a number of 
matters and it may well be the case at some point 
in relation to appointing judicial members from the 
Court of Session to the Judicial Appointments 
Board for Scotland. I would consult the Sheriffs 
Association in relation to the appointment of 
sheriffs to the board. Indeed, I would probably 
consult more widely on that.

Paul Martin: You would have significant 
personal power, though, that would not have 
objective scrutiny of any kind, other than your 
ability to consult.

Lord Hamilton: That is so. I suppose that that is 
true of any of these appointments. At the end of 
the day, one has to impose a measure of trust in 
relation to these particular matters, which I hope 
will be well founded.

Paul Martin: Lord Gill is carrying out a two-year 
review that will be completed this time next year. I 
am wondering how the work of Lord Gill’s review 
will fit with the bill and whether parts of the review 
will be made redundant as a result of the bill being 
passed.

Lord Hamilton: I do not envisage any part of 
Lord Gill’s review being redundant. With this bill, 
we must proceed on the basis that the structures 

and arrangements will be as they exist currently. 
We may require to make adjustments in due 
course if legislation is passed in the furtherance of 
any recommendations that are made by the Gill 
review. For example, sheriffs principal have an 
important function in the bill as we have it. An idea 
has been floated—I do not know whether it is 
more than that—in which a question arises as to 
the future of the office of sheriff principal. I do not 
know what the outcome of the Gill review will be, 
but I would envisage that if—it is a large if—
sheriffs principal were no longer to perform the 
functions that they have traditionally performed, 
some other officer would require to be put in place 
to perform an equivalent function under the 
legislation with which we are concerned.

I do not see that the bill in any way disposes of 
matters that would otherwise be dealt with by the 
Gill review, but the eventual act might require to 
be looked at again in the light of any legislation 
arising from the Gill review. 

Paul Martin: Finally, part of Lord Gill’s review is 
to consider civil justice reform. Would the bill give 
you powers to go ahead with civil justice reforms 
without reference to the Parliament?

Lord Hamilton: The bill touches on certain civil 
justice reforms that we have envisaged for the 
Court of Session, for example the question of a 
quorum for the inner house. We have had the 
benefit of some work that was done by a retired 
judge, Lord Penrose, on proposals for making 
more efficient the inner house, which performs the 
appellate function of the Court of Session. Those 
proposals include having a single judge, rather 
than three judges, preside over procedural 
hearings. At the moment, all business of the inner 
house has to be done by three judges. We want 
the situation that is envisaged in the bill, which is 
that by appropriate court order we can provide for 
a quorum of one for incidental matters, leaving 
quorums of three, or sometimes more, for more 
substantial matters.

John Wilson: On that question, Lord Hamilton, 
you have predicted what some of Lord Gill’s 
recommendations might be. We envisage the bill 
being enacted before Lord Gill’s recommendations 
come before the committee. What impact would 
that have on changing the judiciary system? How 
easy will it be for the act to be amended?

Lord Hamilton: The focus of the Gill review is 
different from that of the reforms that are 
envisaged in the bill. The reforms in the bill relate 
largely to the structure of the courts—the way in 
which they relate to one another and the 
deployment of judges to particular functions in the 
general court system. I suspect that the Gill 
reforms are more likely to be concerned with 
provisions that do not relate to court structures, 
although they may touch on them. I do not believe 
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and have not heard it suggested that the 
provisions in the bill would impede any of the likely 
Gill reforms. However, it might be necessary to 
make some adaptations, depending on what the 
Gill review recommends.

The Convener: I have a question for Lord 
Hodge. In his submission, the Lord President 
commented on the board’s constitution. Would you 
like to add to those comments?

Lord Hodge: In the responses to the original 
consultation paper and to the draft bill, the position 
was that the judges council would seek to include 
greater judicial representation. For example, when 
an appointment to the Court of Session bench was 
being made, two Court of Session judges would 
be represented, and when a sheriff’s appointment 
was being made, two sheriffs would be included 
on the panel. The idea was that the people who 
knew intimately what the job involved should be 
present to study candidates for the position. My 
recollection is that the Lord President supported 
the judges council’s view.

The Convener: If the committee and the 
Scottish Government were to see merit in the 
suggestion, would the obvious conclusion be for 
one of the two appointed judges to be a specialist 
in criminal work and the other to be a specialist in 
civil work?

Lord Hodge: I do not know. Although I was a 
civil practitioner, the bulk of my three years on the 
bench has been spent on criminal work, so I do 
not know into which category I must put myself. 
Fairly quickly, one gets a wide range of experience 
in the job.

The Convener: Your versatility is well known.

Lord Hamilton: I agree with Lord Hodge. At 
Court of Session level, judges are required to turn 
their hand to all manner of business, both criminal 
and civil. I see no advantage in each of the two 
judges being related to one particular area of 
business. The most important criterion is that they 
should be able to identify the qualities that are 
required in appointees.

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): I move on to judicial appointments. I am 
sure that you know the bill page by page and line 
by line. Section 12, which is concerned with 
selection criteria, states:

“Selection must be solely on merit.”

The Judicial Appointments Board must also be

“satisfied that the individual is of good character.”

The explanatory notes that accompany the bill 
make clear that section 12(2)

“is intended to prevent selection on other grounds (e.g. 
seniority)”.

What will you do to ensure that, as well as 
complying with the bill when it is enacted, you 
encourage diversity in judicial appointments?

Lord Hamilton: There are two aspects to 
consider. I recognise the need in our society for 
there to be as much diversity as possible among 
those who hold important public posts. However, 
one has to bear in mind the fact that one is 
appointing people to judicial positions from a pool 
of those who are experienced in particular fields of 
legal activity. For example, in relation to gender 
diversity, there was a predominance of men over 
women in advocates’ practices in the past. Very 
few women were called to the bar when I was, 
although some very distinguished women, such as 
Lady Cosgrove, were called to the bar at about the 
same time.

As the years have moved forward, the numbers 
of women relative to men have increased 
substantially. As time goes on, I expect there to be 
a greater proportion of women on the benches, 
both in the sheriff court and the Court of Session, 
than there has been hitherto. We have moved 
quite some distance forward. For example, in 
relation to another aspect, I had the opportunity 
last year to recommend to the Scottish ministers 
who might be appointed as Queen’s counsel. Of 
those whom I recommended, the proportion of 
women was greater than the proportion of men.

It is a question of encouragement. The board 
should be encouraged, by way of advertisement or 
otherwise, to encourage as many persons as 
possible from all walks of life—provided of course 
that they have the requisite legal qualifications—to 
come forward so that there is a large, diverse pool 
from which a selection on merit can be made. We 
cannot select simply on the basis of diversity, for 
example because somebody is a woman or of 
west African origin. Ultimately, we have to select 
on the basis of merit.

Cathie Craigie: Do you see the board being 
proactive in encouraging such people to come 
forward?

Lord Hamilton: I am sure that the board 
requires to be proactive in a number of ways. One 
has had some difficulties, even among the 
traditional type of candidate, in encouraging 
people to come forward as candidates for 
appointment, particularly to the Court of Session 
bench. In such circumstances, the board should 
require to be proactive. I require to be proactive. In 
recent times, I have taken steps to encourage my 
fellow judges to encourage people whom they 
thought should be encouraged to come forward. 
Those are all important steps.

Cathie Craigie: Let us move on. Section 20 
extends eligibility for appointment as a judge of the 
Court of Session to solicitors who have held rights 
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of audience for not less than five years in either 
the Court of Session or the High Court of 
Justiciary. Would such appointees have enough 
experience if they had experience of pleading only 
in civil cases or only in criminal cases?

Lord Hamilton: That section 20 provision 
probably endeavours to correlate with the position 
in relation to members of the Faculty of 
Advocates. When appointing judges from the 
Faculty of Advocates, appointees have never been 
required to have a balanced practice and to have 
spent half their time doing criminal business and 
half doing civil business. Indeed, quite a large 
number of appointed judges have limited 
experience in one field or the other—they tend to 
have done largely civil work in their practice, 
perhaps combined with a few years as an 
advocate depute in the criminal courts. Those 
people, having been appointed as judges, have 
taken to criminal court business like ducks to 
water. Indeed, when I was appointed, which is a 
long time ago now, I had little criminal experience. 
My experience in criminal business was 
essentially as an advocate depute for three years. 
I found the experience of sitting in criminal trials 
and directing juries—I hope accurately and in 
language that they could understand—to be one of 
the most challenging and satisfying jobs that a 
judge does.

10:45

The Convener: We turn to the perhaps vexed 
issue of judicial conduct and complaints. Our 
questioning will be led by Nigel Don.

Nigel Don: The bill provides that the Lord 
President may establish a judicial conduct scheme 
and administer disciplinary sanctions. You have 
commented on the matter at some length, and it is 
clear that you regard those steps as reasonable. 
Will you quantify the current volume of complaints 
and comment on their nature? Also, will you 
outline the present arrangements for complaints 
handling?

Lord Hamilton: I am not sure that I am in a 
position to give a quantification. If the committee 
would like further information on that, no doubt it 
can be provided in writing at a later date.

The Convener: That would be helpful.

Lord Hamilton: My experience hitherto has only 
been in relation to complaints about Court of 
Session judges. I have had no direct 
involvement—only very indirect involvement—in 
complaints about sheriffs, which ordinarily are 
dealt with by the sheriffs principal.

There have been very few complaints in relation 
to Court of Session judges, but there have been 
some. Ordinarily, I ask the people in my private 

office to vet and analyse complaints. If there is 
potentially some substance to a complaint and it is 
not obviously frivolous or vexatious, I ask the 
judge in question to comment on the matter. I then 
take a view on whether it is appropriate for me to 
take a course of action.

Hitherto, I have not had a conflict of evidence, 
as it were, or a conflict of fact that required to be 
resolved. If there is to be a system that involves 
formal complaints being made, I imagine that it will 
be necessary to set up a scheme of the type that 
is mentioned in the bill. Hitherto, my position has 
been that I form a view, and if my view is that 
something requires to be done, I deal with the 
judge in question.

Nigel Don: You suggest that your private office 
cuts out the vexatious and frivolous complaints. I 
suspect that that is the large majority, if our 
experience as MSPs is anything to go by. Such 
complaints come from those who have lost a case 
and want somebody else to shout at and 
something to kick. However, I am conscious, as 
you will be, that we live in an increasingly open 
society in which people expect to see our leading 
figures account for what they do. Let me be clear: I 
do not think that there is any suggestion that you 
should account for judgments; that is properly your 
own area. However, it has been suggested that we 
need to be able to account for procedure, which is 
what the bill is about.

Should we take the bill as we find it and 
introduce a reviewer of procedure, with all that that 
would bring—including, no doubt, a considerably 
larger number of complaints—or should we stick 
with the current system, where you and your 
colleagues review what is going on? If we take the 
latter option and retain your current system, how 
would it be open to challenge on procedure?

Lord Hamilton: Decisions are open to legal 
challenge on procedure anyway. If, for example, a 
judge disputed a decision made by the Lord 
President, he or she would be in a position to 
challenge it in the Court of Session by way of 
judicial review if it was contended that the decision 
was procedurally inept. The same would be true, I 
think, of a complainant: they would be legally 
entitled to challenge the matter. It might be a 
difficult course to follow, but it would be open for a 
person to do that.

Nigel Don: A judge in the position that you have 
suggested would no doubt know how to take the 
matter to the Court of Session for judicial review, 
but the average man or woman in the street would 
not want to take that route and would perceive 
more risks than opportunities in it. Is there scope 
for procedural review by some other institution, 
even the Scottish Parliament? Could we simply 
refer a complainant’s case to you and expect a 
reply?
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Lord Hamilton: I believe that there have been 
occasions on which members of Parliament and 
members of the Scottish Parliament have made 
representations to the Lord President on behalf of 
constituents. I suppose that it would be possible 
for such representations to be made on matters of 
procedure as well as on the merits of the original 
matter that was complained of. I do not see any 
need for a legislative structure for that state of 
affairs; the possibility exists at present.

Nigel Don: Am I entitled to conclude that you 
are not in favour of introducing the judicial 
complaints reviewer as envisaged in the bill?

Lord Hamilton: It is unnecessary. It is a 
question of confidence and trust. One can 
reasonably suppose that we will be able to cope 
with matters adequately if they are dealt with in 
accordance with the rules that I envisage laying 
down in relation to any structure, or, indeed, if no 
rules as such are laid down in legislation or 
subordinate legislation but one deals with them as 
they are dealt with at the moment.

Nigel Don: It is not clear to me whether you 
envisage setting down a code of conduct. The bill 
says that you may, but would you feel obliged to 
do so?

Lord Hamilton: Steps are being taken in that 
direction at the moment through a body that I took 
the initiative in setting up, called the Judicial 
Council for Scotland, which embraces judges at all 
levels, from a lord of appeal in ordinary down to a 
justice of the peace. One item on which it is 
working is a code of judicial guidance. Guidance is 
probably the right word, because one is 
endeavouring to give assistance and 
encouragement to perform in particular ways. It is 
not a penal code of misconduct, as it were. It does 
not prescribe what judges must not do; it 
encourages them to do or suggests that they do 
certain things. I hope that it will become available 
and be made use of throughout the judiciary in 
Scotland in early course.

Nigel Don: Thank you, Lord President. I am 
happy to hear that you are taking the carrot 
approach rather than the stick approach, because 
it is a good way to run the country. However, I am 
slightly concerned that there are people who want 
a stick with which to beat you, us and anybody 
else and, therefore, that the code will not satisfy 
everybody.

The Convener: On that topic, Lord President, it 
would be helpful if you could let us have the 
figures. There is concern that we may put in force 
some convoluted procedure that the actual 
number of complaints made may show to be 
unnecessary.

We now turn to questions on the removal of 
judges, which is perhaps an extension of the 
previous topic.

John Wilson: I note that the Lord President’s 
written submission indicates that he is content with 
the structure that is proposed for removal. 
However, section 33(1)(b) of the bill states:

“The First Minister … may, in such other circumstances 
as the First Minister thinks fit,”

initiate proceedings to remove a judge from office. 
Do you consider it appropriate that the First 
Minister may initiate such proceedings?

Lord Hamilton: That reflects the law at the 
moment—the Scotland Act 1998 allows the First 
Minister, in relation to judges of the Court of 
Session, to take steps to constitute a tribunal at 
his initiative. As a matter of constitutional law, I do 
not have any serious difficulty with that state of 
affairs. A First Minister would take that particular 
course of action only in exceptional 
circumstances. It would simply be a question of 
setting up the tribunal, which would, in due course, 
consider the merits, or lack of merits, of the 
application. 

John Wilson: We are talking about the 
independence of the judiciary, which we are trying 
to enshrine in the bill. Could the political pressure 
that might be applied by the First Minister affect 
the independence of the judiciary? You have 
indicated that the tribunal would take a view and 
make a recommendation on whether the First 
Minister was right, but there could be political 
pressure on a tribunal to take a course of action 
with which the judiciary—including you—might not 
be content. 

Lord Hamilton: Again, it is a question of 
balance, and of how much trust each arm of 
government places in the other. I do not think that 
we have had a situation in which any First 
Minister—or indeed any Prime Minister, or any 
other member of the Westminster Government—
has taken any steps along that particular course. 
Although there might be public pressure of a 
variety of kinds—because of the unpopularity of 
particular judgments, or even a series of 
judgments—I think that a person in the position of 
First Minister would be sufficiently strong to resist 
inappropriate pressures to initiate an investigation
unless it was clearly called for.

John Wilson: The proposed tribunal, which you 
have mentioned, to investigate and report on 
whether a person is unfit to hold judicial office is to 
include two judicial members, a solicitor or 
advocate and a lay member. Is that balance 
appropriate?

Lord Hamilton: I do not have any difficulty with 
it. It is appropriate to reflect the relevant interests.
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The Convener: There is a final, and perhaps 
less controversial, question from Bill Butler.

Bill Butler: Lord Hamilton, you will be aware 
that the Law Society of Scotland has expressed 
concern about your new role in designating where 
sheriff courts are to be situated. In particular, it 
was concerned that courts could be relocated 
without adequate consultation with court users. 
What is your response to that concern?

Lord Hamilton: I recognise that quite delicate 
issues are raised, not only by members of the 
legal profession but by others, such as local 
councillors, in relation to any proposal to close 
down a sheriff court. I acknowledge that such 
proposals are sensitive and that due consultation 
with all those who have an appropriate interest in 
the matter is necessary before decisions are 
taken. I would expect to consult quite widely in that 
regard. 

The Convener: In relation to your submission, I 
do not have any other questions that would be 
appropriate at this stage. Would you like to add 
anything, Lord Hodge?

Lord Hodge: I have nothing to add, thank you.

The Convener: Do you wish to add anything, 
Lord President?

11:00

Lord Hamilton: I will say something about the 
appointment of temporary judges. There is a 
proposal that the appointment of temporary judges 
should be taken, under the statute, into the aegis 
of the Judicial Appointments Board for Scotland. 
There are two aspects to that. First, there is the 
question of what we are really looking for in a 
temporary judge. In one sense, a temporary judge 
is somebody who is required for an immediate 
purpose, such as covering for sickness or 
otherwise being deployed as a judge for a specific, 
temporary purpose, and there is a continued need 
for that. I have recently appointed—rather, 
ministers, with my encouragement, have 
appointed—two temporary judges for the period 
when Lord Gill is involved in the Stockline inquiry. 
There is a need to do that. 

The second aspect concerns temporary judges 
who effectively are part-time judges in the Court of 
Session—they are rather like part-time sheriffs. I 
see some legal advantage in my being able, at 
least at this stage, to appoint such part-time 
judges, rather than the Judicial Appointments 
Board doing so, largely because it is quite difficult 
to encourage people, particularly busy 
practitioners, to apply for the posts of part-time or 
temporary judges of the Court of Session. There is 
a hurdle in that. Under the proposed regime, an 
application form must be filled out and presented, 

and the applicant must go through a series of 
interviews and so on. That is a much greater 
hurdle than a member of the senior judiciary going 
to someone and saying, “We really need you. Are 
you prepared to do this?” 

In the long term, I would like to ensure that 
people who get to a certain level of their practice—
say, soon after they become Queen’s counsel—
are prepared to take on board the possibility of 
doing part-time judicial work as part of their 
contribution to the community. It is a bit like what 
recorders do south of the border. That would 
mean a trend of people taking up judicial office on 
a part-time basis, as well as pursuing their practice 
as advocates or the like. They might eventually 
become permanent judges in due course. In order 
to set that trend in place, I require to be able to go 
and tap on people’s shoulders, rather than have 
people filling out application forms and going 
through the Judicial Appointments Board.

The Convener: To an extent, we have 
anticipated you, because later in the morning 
members of the Judicial Appointments Board will 
appear before us to give evidence. We will 
canvass them on that matter.

Thank you very much indeed, Lord President, 
Lord Hodge and Mr Anderson. This has been a 
useful and valuable evidence session. You will 
appreciate that the committee takes the bill 
extremely seriously, recognising the potential 
impact that it will have on the law of Scotland. The 
fact that you have given so willingly of your time to 
answer our questions so clearly has been of 
invaluable assistance, and we are obliged to you. 

Lord Hamilton: It is a pleasure.

11:03

Meeting suspended.

11:04

On resuming—

The Convener: I welcome the second panel: 
the right hon Lord Osborne; the hon Lord Reed; 
Sheriff Robert Dickson, president of the Sheriffs 
Association; and Sheriff Michael Fletcher, vice-
president of the Sheriffs Association. We will, in 
accordance with previous practice, proceed 
directly to questions. The first question is from Bill 
Butler, on consultation.

Bill Butler: Good morning, gentlemen. You will 
be aware that a number of sheriffs, judges and 
professional organisations criticised the scope and 
nature of the original consultation exercise, 
suggesting that matters of such significance 
should have been the subject of a more detailed 
and independent inquiry. Are you satisfied that 
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adequate time has now been allocated to the 
consultation process and that the judiciary has had 
sufficient opportunity to contribute?

Rt Hon Lord Osborne: Good morning, ladies 
and gentlemen. I would answer that question in 
the affirmative. Certainly, when the document 
“Strengthening Judicial Independence in a Modern 
Scotland” was published there was concern about 
some of the proposals. However, since then, 
speaking for the judges in the Court of Session at 
any rate, we have had a full opportunity to discuss 
matters, particularly with officials of the justice 
department and with officials and the chief 
executive of the Scottish Court Service. We found 
the discussions with those officials beneficial 
indeed.

Sheriff Robert Dickson (Sheriffs 
Association): Sheriffs are content with the 
amount of time that they have had for consultation 
and with the assistance that they received from 
officials, who were helpful in explaining matters to 
us and who listened carefully to our points, many 
of which were accepted for the bill because of our 
explanation of the practical points that we felt 
would arise. We are satisfied therefore that ample 
time has been given for consultation and that 
people have had ample opportunity to express 
views.

The Convener: That point having been cleared 
up, we can go on to judicial independence.

Bill Butler: In response to the original 
consultation exercise, a number of judicial office 
holders referred to recent failures on the part of 
the executive to preserve judicial independence. 
Do you consider that there is a threat to judicial 
independence? If so, what form does that threat 
take? Will creating a statutory guarantee of judicial 
independence add anything to the existing 
constitutional guarantees of judicial 
independence?

Lord Osborne: From time to time, judicial 
decisions evoke considerable controversy and 
persons in a position of political responsibility 
sometimes express views about the merits of 
those decisions in trenchant terms. I suppose it is 
not a comfortable experience to have a judicial 
decision criticised in that way. It is therefore 
necessary or desirable that there should be a level 
of discretion and moderation in the criticism of 
judicial decisions. If a decision is made that is 
legally wrong, there is an opportunity under normal 
conditions for the interested parties to initiate an 
appeal against that decision. I suggest that that is 
the way in which a wrong decision should be put 
right, rather than there being an acrimonious 
public debate about the matter—I regard that as a 
potential threat to judicial independence. However, 
apart from that, I believe that the political 
community by and large respects the fact that the 

judiciary has a function to perform and that it 
should be allowed to get on with it in accordance 
with existing structures.

Bill Butler: What do you think of the proposal to 
create a statutory guarantee of judicial 
independence? Do you see that as being anything 
more than symbolic?

Lord Osborne: Yes. I would regard the kind of 
law that would be created by section 1 of the bill 
as not justiciable law—as I think Lord Hamilton 
said in his remarks to you, it is doubtful whether 
anyone would ever initiate litigation against 
another party to try to enforce what is laid down in 
section 1—but it is my view that one of the 
purposes of statute law is to declare publicly 
something that ought to be recognised publicly. 
That has been done in other jurisdictions. It was 
done in England in section 3 of the Constitutional 
Reform Act 2005. It is entirely appropriate that it 
be done here.

Sheriff Dickson: I agree with Lord Osborne. 
The importance of having section 1 as part of 
statute is that it is a clear declaration of what the 
vast majority of people—certainly those in 
authority—know and recognise. It is important to 
make that declaration so that people can have 
regard to it, lest any doubt ever arise in the minds 
of people who perhaps do not understand the 
importance of having an independent judiciary. 
The Parliament would be affirming that it 
recognises and supports that principle and that it 
intends to implement it.

Rt Hon Lord Reed: I agree with Sheriff Dickson. 
Although it seems unlikely that section 1 would be 
the subject of a judicial decision, it is an important 
statement of principle at a time when a relatively 
new set of institutions—the Parliament and the 
Executive—are, for the first time, trying to define in 
legislation the boundaries and relationships 
between the different institutions of Government in 
Scotland.

Sheriff Michael Fletcher (Sheriffs 
Association): I agree entirely. The public in 
general must understand the importance of the 
principle of judicial independence in this country. It 
is important to underline that at a time when 
changes are being made. Section 1 is therefore 
much more important than it might otherwise have 
seemed.

The Convener: That resolves the issue. We 
now turn to questions on the Judicial 
Appointments Board for Scotland.

Cathie Craigie: Good morning, gentlemen. 
Thank you for the Sheriffs Association submission 
and for your time this morning. Do you believe that 
your members are content with the assertion of 
the Lord President that chapter 1 of part 2 of the 
bill will enable him to speak on behalf of the whole 
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of the judiciary and thereby help the judiciary to 
play a full and co-ordinated role in the 
development of proposals for improving the 
administration of justice?

Lord Osborne: As I see it, chapter 1 of part 2 of 
the bill and, in particular, what is set out in section 
2 concerning the responsibilities of the Lord 
President, would be a valuable innovation. At 
present, as I understand it, there is not a unified 
judiciary in Scotland. There is a sheriff court 
system that is divided into sheriffdoms, which are 
presided over by sheriffs principal. Each sheriff 
principal has a high degree of independence in his 
sheriffdom and has no responsibilities towards the 
Lord President, who is seen, at least informally, as 
the head of the judiciary. The creation of a unified 
judiciary is important, because it would declare in 
formal and substantial terms what is to be 
expected and who should speak on behalf of the 
judiciary. Section 2 of the bill would achieve that. It 
is important that some office holder is able to 
speak on behalf of the whole judiciary.

Sheriff Dickson: That is a good summary of the 
position. The Lord President has always consulted 
the Sheriffs Association on matters that concern 
us. When he is speaking on behalf of the judiciary, 
I have no doubt whatever that he will continue to 
ask the views of the Sheriffs Association council 
and of sheriffs on matters that affect us directly. As 
the Lord President said, he has created the 
Judicial Council for Scotland, which has in its 
membership sheriffs, judges and other parts of 
what will become a united judiciary. That body, of 
which I have the privilege of being a member, can 
exchange views and inform the Lord President of 
concerns or matters that affect the bodies that are 
involved in it. I have total faith in the Lord 
President representing the judiciary as its head, as 
envisaged in the bill.

11:15

Cathie Craigie: Are you clear that each sheriff 
principal will still be responsible for the smooth 
running and administration of their sheriffdom?

Sheriff Dickson: My understanding is that the 
Lord President will be the head of the judiciary and 
that it will be for him to delegate to whomever he 
chooses responsibility for particular matters. He 
may decide to delegate to sheriff principals 
responsibility for administration of the sheriff 
courts, subject to his overall control, but that will 
be a matter for him.

Cathie Craigie: So the bill does not state that 
the sheriff principals must have that 
responsibility—it could be anyone.

Sheriff Dickson: As I understand it, the power 
will be given to the Lord President and it will be for 

him, as he will do, to pass certain responsibilities 
to the sheriff principals in accordance with the bill.

The Convener: The responsibility will be 
delegated from the Lord President to other 
individuals.

Sheriff Dickson: Yes—it will be delegated.

Lord Reed: I might be able to assist. The 
responsibility that will be given to the Lord 
President in that regard, by section 2(2)(a), will be 
to make and maintain

“arrangements for securing the efficient disposal of 
business in the Scottish courts”.

Under proposed new section 15(1) of the Sheriff 
Courts (Scotland) Act 1971—which will be inserted 
by section 44(2) of the bill—the sheriff principal will 
be

“responsible for securing the efficient disposal of business”.

There is a difference in wording. The Lord 
President must make the overall arrangements, 
but the duty of securing that business is disposed 
of efficiently is not his duty, but that of the sheriff 
principal.

The Convener: That is very helpful.

Cathie Craigie: Yes, thank you. We can check 
that with the minister when he comes.

Lord Osborne: I add that, under section 55, the 
sheriff principal will acquire responsibilities for 
securing the efficient disposal of business in the 
justice of the peace courts. That is an innovation, 
because hitherto those courts have been 
independent of the sheriffs.

Cathie Craigie: The Judicial Appointments 
Board will be composed of judicial members, who 
will be appointed by the Lord President, and legal 
members and lay members, who will be appointed 
by the Scottish ministers. The Sheriffs Association 
submission mentions concerns among your 
members that there will not be a legal majority on 
the board. Will you expand on that?

Sheriff Dickson: The feeling among many 
sheriffs is that, as the Lord President said, 
knowledge of the talents and experience that a 
person seeking judicial office requires often comes 
from experience of the work and of what happens 
as a sheriff or judicial officer. Our feeling is that the 
number of judicial members on the board is 
inadequate and that it would be better to follow the 
example that prevails in England and Wales and 
Ireland, where there is not necessarily a majority 
of judicial and legal members, but at least a larger 
proportion of them. We welcome the Lord 
President’s suggestion that another judge and 
another sheriff should be added to the board. The 
judicial members would still not outnumber the 
other members, but there would be enough judicial 
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members on the board to reflect the particular 
points that one acquires only from judicial 
experience.

Nigel Don: Do you concur with the idea—it is 
merely an idea—that it would be appropriate for 
the make-up of the board at a particular time to 
reflect the appointment that was being made? For 
example, there might be two judges when the 
board was appointing a judge, but two sheriffs and 
only one judge when it was appointing a sheriff. Is 
that consistent with what you said?

Sheriff Dickson: I would have thought that that 
was sensible, but the person who can give you the 
most ideas in relation to that is Sir Neil McIntosh. I 
understand that you will hear from him later. We 
had a chance to hear him last weekend at a 
conference in Peebles and he has a deep 
experience as chairman of the board. The points 
that he put to the sheriffs were well received.

Lord Osborne: I agree with what Lord Hamilton 
said. When someone is contemplating making an 
appointment—as a judge or as anything else—it is 
important that they know exactly what the job 
entails. It is that basic point that persuades me 
that it would be desirable to have more judicial 
participation in the Judicial Appointments Board. I 
do not know whether things could be arranged so 
that different members were brought in in relation 
to different appointments. That is a technical 
matter. However, I agree with what the Lord 
President said.

The Convener: If you had the power to change 
the Judicial Appointments Board in any way you 
wished, what changes in practices and procedure 
would you introduce?

Lord Osborne: I say with some deference that 
there are certain concerns among members of the 
judiciary about the operation of the Judicial 
Appointments Board. Perhaps it is right that I 
mention those. One of them—it is perhaps the 
principal one—relates to the manner in which the 
board informs itself about candidates. No doubt Sir 
Neil McIntosh will confirm or deny this, but my 
understanding is that the board has set its face 
against making inquiries about how the individual 
candidate has performed his professional or 
judicial responsibilities before his appointment 
arises.

For example, as I understand it, if a sheriff seeks 
appointment to a more senior judicial office, the 
board does not inquire of others how that sheriff 
has performed in his job hitherto. It strikes me and 
a lot of other people with whom I have had contact 
that that is not a happy approach, because the 
board is blinkered to sources of information that 
one would have thought were highly valuable.

There is also some concern about the length of 
time that the business of judicial appointments 

takes. I do not for a moment wish to suggest that 
that is wholly the responsibility of the board, 
because the board performs its functions on 
request. When it has performed them, the rest is in 
the hands of ministers. However, by way of 
example, a judge of the Court of Session is now 
expected to give nine months’ notice of retirement. 
That strikes many of us as rather extraordinary.
Even if such notice is given, an appointment may 
not be made seamlessly, so that there is no 
interruption in the provision of judicial services. 
Those are matters of some concern.

Paul Martin: I want to pursue the issue of the 
assessment of candidates. Whom do you expect 
the board to approach when it is assessing the 
performance of sheriffs and other candidates for 
judicial positions?

Lord Osborne: That will be a matter for the 
board’s discretion. It could make inquiries of those 
who have had professional contact with a sheriff or 
legal practitioner who is seeking appointment. I 
would also like it to look more widely for 
appropriate sources of information on how 
applicants have done their job prior to seeking 
appointment.

Paul Martin: Would the views of an applicant’s 
colleagues on their effectiveness and performance 
be objective? Could the board conduct an effective 
appointments process without seeking the 
opinions of colleagues, who would, no doubt, have 
different views on the applicant’s performance?

Lord Osborne: One would like to think that any 
legal practitioner, judge or sheriff who was the 
recipient of inquiries from the board would give a 
responsible answer that was their best 
assessment of the performance of the individual 
concerned, and that any personal considerations 
would be left outside the camp.

Paul Martin: Do you agree that such a process 
would not be objective, and that it could be 
subjective?

Lord Osborne: It is possible that inquiries of the 
kind that I have described might produce 
misleading information. If that were to happen 
from time to time, it would be a relatively small 
price to pay for the benefit of having a wider 
source of information than the board currently has. 
One consequence of the way in which it seems to 
operate at the moment is that a great deal of 
emphasis is placed on the results of an interview 
or interviews. As we all know, some people 
perform well at interviews and others perform less 
well. The ability to interview well is not necessarily 
a guide to ability to do the job that is under 
consideration.

Lord Reed: I will give an example that would 
strike most judges as slightly surprising. If a part-
time judicial officer or sheriff applies for a 
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permanent appointment, the sheriff principal who 
has been responsible for the management and 
discipline of that part-time office holder is not 
consulted. As a consequence, the part-time officer 
holder may be given a permanent appointment at 
a time when there are outstanding complaints 
against him that have never been brought to the 
attention of the Judicial Appointments Board. That 
is not a satisfactory situation.

Sir Neil McIntosh will be able to explain the 
issue much better than I can, but I think that two 
factors, in particular, have inhibited the board from 
making checks of the kind that I have described. 
The first is the informality of many existing 
arrangements for discipline and management. The 
second is the fact that such arrangements exist 
much more clearly for some candidates—for 
example, people who work in the Procurator Fiscal 
Service—than for others, such as members of the 
bar. Unfortunately, the best—ensuring that there is 
a level playing field and that transparent checks 
are carried out on people—has possibly been the 
enemy of the good. I hope that, if we have clearer 
and more formalised arrangements for the 
discipline and management of sheriffs and, 
indeed, all judicial office holders, that will make it 
easier for the appointments board to make 
sensible checks with those who have 
management responsibilities for candidates.

11:30

Sheriff Fletcher: As I understand the position, 
the candidates produce the referees. They put 
forward a number of referees, and they will 
obviously put forward the names of those whom 
they think will help them. Many practitioners who 
apply for positions put forward sheriffs as their 
referees—I have given references for a number of 
people. However, I suspect that if someone thinks 
that there is a difficulty with their performance, 
they will not choose obvious referees—they will 
not choose a sheriff as a referee if they are not 
performing well or if they have done something 
dishonourable that might be reported. It would be 
even more unusual for the board not to check 
references by consulting people who obviously 
have a connection with the candidate, but who 
have not been chosen as referees.

Sheriff Dickson: My understanding is that the 
English and Welsh board makes its own inquiries 
and then weighs in the balance the information 
that it receives. It seems strange to me that the 
current board would not be prepared to, or would 
not feel able to, consult the Law Society of
Scotland or the Faculty of Advocates about 
candidates, for example. Something that is not 
immediately apparent from the references will not 
necessarily be made apparent in an interview if 

those who are conducting that interview do not 
know which aspects require to be investigated.

The Convener: Obviously, we will pursue that 
matter later.

We now turn to judicial appointments, on which 
Stuart McMillan will lead the questioning. If the 
senators concur with the views that the Lord 
President expressed, there will be no real need to 
address the issues that we raise, but please do 
not feel inhibited about contributing—if that is not a 
contradiction in terms.

Stuart McMillan: Good morning, gentlemen. 
The bill provides that selections for judicial 
appointments must be based “solely on merit” and 
that the board must have regard to

“the need to encourage diversity in the range of individuals 
available for selection”.

We heard what the Lord President said. What can 
be done to encourage a more diverse judiciary 
while appointing only the best candidates?

Lord Osborne: There is no magic wand that 
can be waved. It would clearly be wrong to appoint 
candidates who did not possess the appropriate 
legal qualifications and experience but were 
members of an ethnic minority or were female, for 
example. It is right that the provisions in section 12 
of the bill, which relate to an individual’s merit and 
good character, directly replicate what is said in 
section 63 of the Constitutional Reform Act 2005, 
but section 14 is also entirely proper. One hopes 
that if, for example, two candidates appeared to 
the board to possess equal merit, section 14 
would come into effect and the board would 
consider the need for diversity. I think that 
everyone accepts that diversity is needed.

Sheriff Dickson: As the Lord President said, it 
is important for the board to ensure that, provided 
that they have the necessary qualifications, 
anybody of whatever background or position must 
feel free to offer themselves as a candidate to the 
board. It is for the board to ensure that all avenues 
are explored and that anybody who wishes to put 
themselves forward feels free to do so and knows 
about any vacancy. My understanding is that now 
that vacancies are advertised in the press, as well 
as in legal journals, there is no reason why any 
prospective candidate, provided that they have the 
necessary qualifications, should not know about a 
vacancy and feel free to apply to the board. They 
would then be treated with equal and careful 
consideration so that an appointment was made 
solely on merit, as section 12 requires.

Stuart McMillan: The bill extends eligibility for 
appointment as a judge of the Court of Session to 
solicitors who have held rights of audience for five 
years in either the Court of Session or the High 
Court of Justiciary. Do you consider that a solicitor 
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with experience of pleading only in civil matters is 
qualified to preside over criminal cases or vice 
versa?

Lord Osborne: I have to admit that, in the 
discussions about the matter that we had with 
officials, those who represented the judiciary 
suggested that it would be better if experience in 
both courts was sought. However, as Lord 
Hamilton said this morning, the fact is that over 
many years, practitioners from the Faculty of 
Advocates have been appointed to the office of 
judge who might have had very little experience of 
criminal law prior to appointment. On the whole, 
those appointments have been successful and 
people have quickly acquired the facility to deal 
with criminal business. With that background, it is 
difficult to resist the provision.

Sheriff Dickson: It is a matter for the Court of 
Session. If I had an opinion, it would be to agree 
with the views expressed by the Lord President 
and Lord Osborne. However, the provision does 
not affect sheriffs directly.

The Convener: Thank you. We now turn to the 
somewhat vexed issue of judicial conduct and 
complaints.

Nigel Don: We are back on the subject about 
which you heard me speak to the Lord President. I 
do not want to rake over it particularly, but I am 
interested in your views. I understood the Lord 
President to say that he was happy with the 
current system. I am not trying to put words into 
his mouth, but I got the impression that he was not 
looking for another reviewer. What are your 
feelings about that, gentlemen?

Lord Osborne: There are two issues to 
consider. In chapter 4 of part 2, it is proposed that 
there should be formal rules for the investigation of 
complaints. Although most judges hope never to 
be the subject of a complaint, it happens from time 
to time.

We understand from officials in the justice 
department that under the present informal 
arrangements, members of the public complain in 
various ways to various individuals. There is some 
ignorance or uncertainty about how to go about 
making a complaint and to whom a complaint 
should be made. Therefore, one might think that 
there is some merit in an arrangement under 
which those matters are made clear.

Section 27 provides that the Lord President 
should be given certain formal powers, where 
complaints are held to be justified, to issue

“(a) formal advice,

(b) a formal warning, or

(c) a reprimand.”

At the moment, if the Lord President considers 
that a complaint is justified, he will no doubt take 
the course that seems fit, but section 27 makes 
clear what he may do. Members will gather from 
what I have just said that I am not profoundly 
opposed to those provisions.

The proposals under section 28 and the 
following sections are separate, although related. 
It is proposed that a judicial complaints reviewer
be appointed—someone in the nature of an 
ombudsperson, who would supervise or review the 
carrying out of functions by the Lord President. 
Members of the Court of Session regard those 
provisions as unnecessary and likely to generate 
significant public expenditure. It is a sorry day if 
one cannot trust the Lord President to operate 
complaints procedures correctly. 

Sheriff Dickson: I agree completely with Lord 
Osborne—that covers the situation. 

Nigel Don: Are we right to conclude, Lord 
Osborne, that you would like a provision in the bill 
that formalises the point of entry for complaints, or 
should we ask the Lord President—and, if 
necessary, the Cabinet Secretary for Justice—to 
formalise that, so that there is a system outside 
the statute that is known to all concerned?

Lord Osborne: There would be merit in 
providing some clarity on how members of the 
public who wish to complain can do so. There 
might also be some merit, as I have said, in the 
provisions under section 27 that make clear what 
the Lord President can do. I have no difficulty with 
any of that—my concerns are, as I explained, 
about the complaints reviewer. 

Sheriff Fletcher: I agree with that. When the 
committee receives statistics about the number of 
complaints, members will find that the number of 
justified complaints—by which I mean complaints 
about the conduct of a judge or a sheriff, rather 
than complaints about judgments—is very small. 
The procedure that Lord Osborne suggested might 
create some more complaints, because people 
who have not hitherto complained because they 
did not know how to do so might decide to 
complain once they knew how to do it. However, 
the number would still be very small, and the 
creation of an elaborate system to deal with such 
a small number might not be cost effective. 

The Convener: That is why we have asked the 
Lord President for those figures. 

Cathie Craigie: Lord Osborne might have 
already answered my question, but if I had a 
complaint about how Sheriff Fletcher or Sheriff 
Dickson, for example, had handled a case, how 
would I go about making it?

Lord Osborne: My information is derived from 
Mr David Stewart, who was an official in the 
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Justice Department, but I understand that many 
people write to or communicate with the 
department about such complaints. I do not know 
whether people complain to the Lord President or 
the sheriff principal in any area to the same extent 
but, apparently, complaints are often made to the 
department. 

Sheriff Fletcher: Complaints are also made to 
the sheriff clerk of the court where the sheriff is 
sitting. When such a letter is brought to the sheriff, 
the advice is to send it to the equivalent of Mr 
Stewart, so that they can decide whether it is 
justified. A number of people write to the sheriff 
clerk, and the complaints filter through to the 
appropriate official in the department.

11:45
Paul Martin: While I appreciate the points that 

have been made by the panel, is there not an 
issue here about moving with the modern era, in 
which people have the opportunity to contact 
ombudsmen? The police authorities have moved 
in that direction, and complaints about MSPs are 
referred to the Scottish Parliamentary Standards 
Commissioner. I appreciate and respect the Lord 
President’s role, but people want to see some 
independent objectivity attached to the handling of 
complaints. Is that not a feature of the modern 
era? Does the bill not provide an opportunity to 
take us in that direction? 

Lord Osborne: If you, as one of the legislators, 
think that that is appropriate, no doubt it will 
happen. I thought that it was right to make the 
point that the complaints reviewer’s responsibility 
would simply be in relation to the handling of the 
investigation, to determine whether it has been 
carried out in accordance with the rules. It is 
procedural surveillance, as it were. I come back to 
my earlier point that it is a sorry day if you cannot 
trust the Lord President of the Court of Session to 
observe the rules that he is obliged to make. 

Paul Martin: If the Scottish Public Services 
Ombudsman were to examine the role of a local 
authority in a complaint, she would consider 
whether the local council had carried out its 
procedures correctly. Would the proposal in the bill 
not emulate that approach?

Lord Osborne: I see the force of what you say. 
With all respect, there is a difference between a 
local authority and the head of the judiciary. The 
head of the judiciary is a pre-eminent lawyer and 
would have responsibility for the creation of the 
rules. It is almost inconceivable that he would 
allow some illegitimate departure from the rules to 
occur. 

Sheriff Fletcher: I agree with Lord Osborne, but 
one also has to take into account the nature of the 
review. It is quite likely that the person who asks 

for such a review or who considers that such a 
review should take place is unlikely to be satisfied 
with a review simply of who is considering the 
procedure, particularly when it is a procedure that 
has been set up by the Lord President himself. 
They would be much more likely to want to try to 
overturn the decision that has been made than to 
find out whether the procedure has been properly 
followed. You would still have a dissatisfied 
customer, as it were. 

The Convener: Paul Martin will deal with 
removals.

Paul Martin: What is the panel’s view on section 
33, which allows for the removal from office of a 
judge by the First Minister? 

Lord Osborne: With respect, it is not quite 
correct to say that the removal is by the First 
Minister. There is a procedure for removal, which 
the First Minister, under section 33(1)(b), would be 
entitled to initiate, but that is a direct reflection of 
what appears in section 95(9) of the Scotland Act 
1998, which deals with the appointment and 
removal of judges. It involves the use of a tribunal 
constituted by the First Minister to investigate and 
report on whether a judge of the Court of Session 
or the chairman of the Scottish Land Court is unfit 
for office for various reasons. 

The provision under section 95(9) of the 1998 
act is such that, currently, the First Minister is 
entitled to initiate such procedures in relation to 
Court of Session judges and the chairman of the 
Scottish Land Court. The position of sheriffs is, of 
course, different. To the extent that the bill makes 
similar provision, it is not a change. The 1998 act 
is the background to this, so far as judges are 
concerned.

Lord Reed: Removal is by Her Majesty the 
Queen on the recommendation of the First 
Minister, who can make such a recommendation 
only if there has first been a vote in the Scottish 
Parliament to that effect.

The Convener: I think that what Mr Martin was 
trying to get from you is whether you are content 
that the First Minister, whether under existing 
legislation or the bill, has the power to initiate a 
removal.

Lord Osborne: Under the 1998 act, that is a 
fact of life with which we must live.

John Wilson: In considering the bill, the 
committee must examine existing legislation and 
decide what we would like any future legislation to 
contain. The intention of Mr Martin’s question was 
to draw out that issue in relation to the First 
Minister’s role. 

Part 1 of the bill deals with judicial 
independence, and I referred earlier to protecting 
judicial independence. Irrespective of what is in 
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the 1998 act, we are trying to pull together for the 
bill something that builds on what we see as the 
independence of the judiciary. We must decide 
whether conflicts exist that would allow the First 
Minister, in whatever capacity or at whatever time, 
to influence unduly the process of removing 
judges from the bench. The committee is trying to 
examine that in relation to the bill. If the 1998 act 
needs to be amended, we can deal with that at a 
later date.

Lord Osborne raised the issue of possible 
conflicts between the 1998 act and what the bill 
proposes, which means that we must be careful 
about what we do. There is no point in our going 
through the legislative process only to find that 
certain parts of the legislation that we seek to 
implement may bring us into conflict with the 1998 
act.

Lord Osborne: I entirely understand your point 
about judicial independence. Decisions on the 
appointment of judges are ultimately made by the 
Crown on the basis of the recommendation, in the 
case of the Lord President and the Lord Justice 
Clerk, of the Prime Minister of the United 
Kingdom. The appointment of other judges in 
Scotland is on the basis of the recommendation of 
the First Minister. Therefore, the business of 
appointment involves a minister. Judicial 
independence plainly ought to be accorded to the 
judge while in office. However, I believe Lord 
Hamilton confirmed that, if a situation were to arise 
that persuaded the First Minister that a judge was 
unfit to continue in office, it would be strange if the 
First Minister could do nothing about it. The 
ultimate decision is not for the First Minister, but 
he can initiate an inquiry into a judge’s fitness for 
office. Personally, I do not have a problem with 
that and I do not believe that Lord Hamilton does.

The Convener: Do you have a view, Sheriff 
Dickson?

Sheriff Dickson: No. However, as I think that 
you are aware, sheriffs have strong views on 
section 38, which will replace the current approach 
under the Sheriff Courts (Scotland) Act 1971. Is 
this an appropriate time to comment on that?

The Convener: We have your submission and 
the point has been firmly noted. Do you want to 
amplify what you wrote? We know that your 
organisation has strong views.

Sheriff Dickson: I quote a letter on the Scotland 
Bill that my predecessor received from the then 
Secretary of State for Scotland, Donald Dewar, 
who of course later became First Minister. In the 
context of Stewart v Secretary of State for 
Scotland, he wrote:

“It was made very clear by the House of Lords in their 
recent decision in Stewart v Secretary of State that they 
considered that the guarantee of judicial independence of 

Sheriffs rested on the fact that before any Sheriff could be 
dismissed it was necessary to have a report from the Lord 
President and the Lord Justice Clerk. There is no proposal 
to amend that and standing the clear statements in that 
case I think it is inconceivable that any legislature would 
attempt to tamper with that guarantee.”

The Sheriffs Association has carefully retained 
that letter from the Scottish Office, which is signed 
by Donald Dewar.

On that basis, we are concerned that a change 
is proposed. We have faith that the Lord President 
and the Lord Justice Clerk have been able to deal 
with the matter, when required, and we would like 
that method to be retained in cases in which a 
sheriff’s fitness for office must be considered.

The Convener: You have made the point firmly. 
For information, will you say how often such a 
difficulty has arisen in modern times?

Sheriff Dickson: I am aware of only two 
occasions: one in the 1970s and the one that led 
to the case to which Donald Dewar referred in his 
letter.

Paul Martin: What are the witnesses’ views on 
the balance of membership of the tribunal that 
would consider the removal of judges and 
sheriffs?

Lord Osborne: I think that the tribunal that is 
proposed in relation to judges would be 
constituted differently from the tribunal that is 
proposed in relation to sheriffs. I do not think that 
judges of the Court of Session have a problem 
with the membership of the tribunal that would 
relate to Court of Session judges.

The Convener: Sheriff Dickson, I take it that the 
view that you just expressed applies in this 
context.

Sheriff Dickson: The view that I expressed 
applies, but we must accept that in a modern 
society there might be concerns about ensuring 
the availability of the public’s view. The principal 
safeguard would be the presence of two judicial 
members, one of whom would be a sheriff and the 
most senior of whom would chair the tribunal. We 
are satisfied by that.

The Convener: That brings us to the final 
question.

John Wilson: The bill will establish the Scottish 
Court Service as a body corporate of 13 members, 
chaired by the Lord President and with a majority 
of judicial members. To what extent might the 
proposed governance arrangements increase the 
judiciary’s involvement in administrative work at 
the expense of judicial work? Will Sheriff Dickson 
or Sheriff Fletcher expand on the comments about 
the Scottish Court Service in their written 
submission?
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12:00

Lord Osborne: Judges of the Court of Session 
are happy with the governing body of the Scottish 
Court Service as proposed in the bill. I do not 
believe that we see the proposal as imposing an 
unnecessary administrative burden on judges. The 
Scottish Court Service is quite a large 
organisation, and the nuts and bolts of 
administration would remain the responsibility of
the service’s staff. As I see it, the important point 
about the proposal is that it would afford different 
members of the judiciary an opportunity to 
examine the body’s priorities and ensure that it is 
sensitive towards the legitimate needs of the 
different members of the judiciary. 

In the past—I am talking about the relatively 
distant past, not the term of office of the present 
chief executive—there were examples of the SCS 
acting in a way that the judiciary did not consider 
to be sensitive towards their legitimate needs. 
Things are changing, and we regard the proposal 
as a positive step forward to ensure much greater 
co-operation between SCS staff and the judiciary.

When we investigated the matter, a number of 
us went to the Republic of Ireland and met 
members of the Courts Service and the judiciary 
there. We were much impressed by what had 
been achieved by the independent Courts Service, 
which was established under the Courts Service 
Act 1998.

We do not see the proposal as imposing an 
unreasonable burden on members of the Scottish 
Court Service; we think that great benefits are 
likely to emanate from it.

Sheriff Dickson: We have concerns about the 
wording of section 57(2), which deals with what 
the SCS must do in carrying out the functions that 
are listed in section 57(1). It indicates that

“the SCS must—

(a) take account, in particular, of the needs of members 
of the public and those involved in proceedings in the 
Scottish courts, and

(b) so far as practicable and appropriate, co-operate and 
co-ordinate activity with any other person having functions 
in relation to the administration of justice.”

However, there is no mention of what used to be 
part of the mission statement of the Scottish Court 
Service: to provide support to the judiciary in the 
exercise of their judicial functions. Paragraph (a) 
of section 57(2) should contain a mandatory 
provision first to require the SCS to provide 
support to the judiciary in the exercise of their 
judicial functions. It could then go on to refer to 
taking account

“of the needs of members of the public”

and so on. We are not detracting from those 
things, but we do not feel that there is sufficient—

or, indeed, any—emphasis on the Scottish Court 
Service’s primary responsibility to support the 
judiciary in the exercise of their judicial functions.

The Convener: There being no further 
questions from the committee, I thank the 
witnesses. We are acutely conscious that we have 
probably denuded the Scottish courts this 
morning, but we are grateful indeed to the sheriffs 
and senators for answering our questions so 
clearly and concisely. That is welcome, and we 
are much obliged.

I suspend the meeting until 12.10 pm to allow 
the witnesses to change over.

12:04

Meeting suspended.

12:11
On resuming—

The Convener: I welcome our third panel of 
witnesses. From the Law Society of Scotland, we 
have Alan McCreadie, who is the deputy director 
of law reform, and George Way, who is from the 
council of the society. From the Faculty of 
Advocates, we have Richard Keen, who is the 
dean; Bruce McKain, who is the director of public 
affairs; and Carole Ferguson-Walker, who I see is 
not with us at the moment. Are we to assume that 
Ms Ferguson-Walker is joining us, Mr Keen?

Richard Keen QC (Faculty of Advocates): 
She will join us in a moment. She has gone to 
check a simple point to which I should have known 
the answer.

The Convener: We look forward to seeing her.

At this point, we would usually proceed directly 
to questions. However, I believe that there has 
been a misunderstanding involving the Faculty of 
Advocates, which, in the event, has not submitted 
any written evidence. Mr Keen, I ask you to make 
a brief statement to the committee. The faculty 
might then make a written submission, which 
would allow us to examine its comments at a more 
leisurely pace than this morning’s proceedings will 
permit.

Richard Keen: I am obliged to the committee 
not only for inviting us to give evidence, but for 
allowing me to say a few words about the bill and 
certain issues that it raises. We produced a 
response document to the consultation paper and 
the original draft bill, and I am sorry that the 
committee has not received our further written 
response.

At the outset, I want to highlight four points 
about the structure that is set out in the bill, the 
first of which concerns the constitution of the 
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Judicial Appointments Board for Scotland as set 
out in schedule 1. As others have pointed out, 
under those provisions, the Lord President will 
appoint judicial members and the Scottish 
ministers will appoint legal and lay members. That 
means that Scottish ministers will make the 
majority of appointments, which raises the 
question of how the division between the judiciary 
and Parliament will be maintained.

With regard to paragraph 3(2) of schedule 1, 
which defines the legal members as

“one advocate practising … in Scotland and … one solicitor 
practising … in Scotland”,

how will Scottish ministers inform themselves of 
an advocate’s suitability for appointment to the 
board? Of course, procedures and mechanisms 
can be put in place, but it might be more 
appropriate for the legal members and, in 
particular, the legal member who is an advocate 
practising in Scotland, to be appointed by the Lord 
President.

12:15

I remind members of the committee that the 
Faculty of Advocates is part of the College of 
Justice, which was constituted in 1532. We are 
subject to the jurisdiction of the Lord President in 
all matters of practice and admission. It would be 
sensible, for historical and practical reasons, for 
the appointment of the advocate to be at the 
behest of the Lord President, rather than the 
Scottish ministers. Perhaps the appointment could 
be made on the recommendation or advice of the 
dean of the faculty. That might also be the case 
with respect to the legal member who is to be 
appointed from the solicitor branch of the 
profession. The Lord President could exercise the 
same function on the advice of the president of the 
Law Society of Scotland. However, I do not seek 
to speak for my colleagues from the solicitor 
branch—I merely make the point in passing.

I have a real constitutional concern about a 
majority of members being appointed by the 
Scottish ministers. I am also concerned about the 
practical issue of determining the suitability of an 
appointment. Both questions could be addressed 
by having the Lord President exercise his powers 
to appoint an advocate to the board, just as he 
would appoint the judicial members.

That was my first point, which I hope that I have 
put relatively briefly.

My second point concerns section 1, which is of 
course one of the most fundamental sections. 
Reference is made to the guarantee of 
independence of the judiciary being upheld by the 
First Minister, the Lord Advocate and the Scottish 
ministers. When Lord Hope, the lord of appeal in 
ordinary, responded to the original consultation 

document, he suggested that the Scottish 
Parliament be included in that list. It was not 
immediately clear to me why it was not included. It 
seems to me that if we expect the First Minister, 
the Lord Advocate and the Scottish ministers to 
uphold the continued independence of the 
judiciary, we might equally expect the Scottish 
Parliament to do likewise. I make that point with 
regard to section 1, because it is fundamental. We 
have fundamental statutory provisions, such as in 
the act of union and the bill of rights, which might 
seem to state the obvious but, in fact, act as a 
bulwark against oppression in difficult times, as 
the Lord President suggested.

My third point concerns the issue of diversity in 
relation to judicial appointments. Diversity is 
important, but it is critical at the point of entry, not 
the point of exit. We cannot have diversity in our 
appointments to the bench if we do not have a 
suitable level of diversity at the time of entry into 
our professions. That is where we must address 
that fundamental issue. Over the past few years, 
the faculty has attempted to do that by going out, 
particularly into the state school sector, to educate 
and to bring to the attention of many pupils the 
opportunity of taking up a career at the bar. We do 
that in the hope that, by encouraging a far more 
diverse entry into the profession, we can ultimately 
achieve the sensible objective of having proper 
diversity based on merit in our appointments to the 
bench. That takes time, but the process has been 
on-going for many years now. I note that a greater 
number of women than men are currently coming 
into the bar, but that is only one step. We need to 
see greater social diversity as well. If we achieve 
that, greater diversity will occur naturally in our 
appointments to the bench.

My fourth, short point is that we had already 
observed that allowing a solicitor advocate who 
was qualified only in respect of the High Court or 
the civil procedure of the Court of Session to be 
available for appointment might not be an 
appropriate step. I have concerns about the period 
of five years full stop, but this might not be the 
time to review that.

I do not disagree with what the Lord President 
said, but I point out that the period of devilling and 
training for an advocate is longer, more intense 
and wider ranging than that for a solicitor 
advocate, which accounts for something. 
However, it appears to me that that could be dealt 
with at the stage of appointment. If the bounds for 
qualification are lowered, so be it, but at the end of 
the day the Judicial Appointments Board will have 
to appoint on merit, and if somebody has no 
qualification and experience in the civil or criminal 
field, that must go to the merit of their 
appointment. That may be a proper and effective 
means of dealing with that issue in due course.
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Convener, I am most obliged for your allowing 
me to say those few words, which were perhaps 
not as brief as they might have been. I will rest 
there, if I may.

The Convener: You extended the period by two 
minutes. We will go straight to questioning.

Bill Butler: Good morning, gentlemen and lady. 
In response to earlier consultation, the Law 
Society stated that matters of such far-reaching 
and constitutional importance should be the 
subject of a more detailed and independent inquiry 
by a royal commission. Are you now satisfied that 
adequate time has been allocated to the 
consultation process?

George Way (Law Society of Scotland):
Thank you, sir. The Law Society is satisfied with 
the process that has taken place, particularly the 
extensive consultation between senators of the 
College of Justice and the Law Society. We were 
extremely impressed by the way in which those 
who gathered information from us used it. We 
have seen significant improvements in the bill, not 
least the addition of lay input to the proposed 
constitution of the board to govern the SCS. We 
are satisfied that the process was extended 
appropriately.

Bill Butler: I am grateful.

The Faculty of Advocates, in its response to the 
draft bill, supported the proposals to create a 
statutory guarantee of judicial independence, 
which it described as “uncontroversial”. Do you 
consider that there is a threat to judicial 
independence? If so, what form does that threat 
take? Is the bill likely to be effective in 
guaranteeing judicial independence, 
notwithstanding the comment that Mr Keen just 
made about including the Scottish Parliament in 
the bill’s provisions on that issue?

Richard Keen: I take up the point that the Lord 
President made, which is that in times of calm one 
can perhaps regard such a provision on judicial 
independence as unnecessary or redundant. 
Although we have lived for many years through 
periods of calm, we can never make that 
assumption. It seems to me that there is 
considerable merit in expressing in a bill of this 
kind that fundamental pillar of our constitutional 
position, in order that when difficulties arise we 
can have regard to the bill and point to it as the 
touchstone of judicial independence, rather than 
having to seek it perhaps in constitutional writers 
going back centuries.

People will tell you that Montesquieu identified 
the importance of distinguishing between the 
executive, the legislature and the judiciary, which 
is all very well. However, I think that most of us 
would take greater comfort from knowing that the 
Scottish Parliament had seen fit to enshrine that 

critically important constitutional principle in one of 
its own acts at its own hand. I do not see any 
immediate dangers to the independence of the 
judiciary, but I see the importance of expressly 
maintaining our belief in that independence.

Bill Butler: Is the provision in the bill likely to be 
effective in guaranteeing that independence? Or 
will it be merely symbolic in times of calm?

Richard Keen: It seems to me that it will be 
effective so long as we maintain the integrity of the 
judiciary. If our courts were traduced, or reduced, 
no law could stand or be maintained. However, so 
long as we understand that we will have an 
independent judiciary, we will have the means of 
ensuring the enforcement of that right. I concur 
with the Lord President that it is highly unlikely that 
any individual will find themselves litigating in 
order to seek a declarator that the right exists. 
However, the mere fact that it is enshrined in the 
bill will, if nothing else, act as a reminder to those 
who might otherwise wish to depart from the 
critically important issue of judicial independence.

Bill Butler: I am obliged.

Cathie Craigie: I have a quick question for the 
Law Society.

Part 1 of the bill states that the First Minister, the 
Lord Advocate and the Scottish ministers

“must uphold the continued independence of the judiciary”.

Richard Keen suggested that the Scottish 
Parliament should be given that responsibility as 
well. What do you think about that?

George Way: I certainly would not demur from 
the comment of the learned dean that everybody 
should be enjoined to uphold the independence of 
the judiciary. The society had taken it that those 
individuals were listed because they have power 
to influence the organisation of the courts on a 
day-to-day basis, and that the bill is directed 
towards organisational matters. If the Parliament 
were minded to make such a declaration, it would 
certainly be much appreciated by the profession.

The Convener: We turn to the role of the head 
of the Scottish judiciary, on which you may or may 
not have a view. If you do not have anything to say 
in that respect, do not be inhibited from saying so.

John Wilson: The bill gives the Lord President 
responsibility for making and maintaining 
arrangements for securing the efficient disposal of 
business in the Scottish courts. He will have that 
responsibility in addition to his responsibilities as 
head of the judiciary. Are the two roles 
compatible?

Richard Keen: In my opinion, they are 
compatible. Historically, they have been seen to 
be compatible. For many centuries, the Lord 
President had responsibility for the disposal of 
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business within the supreme court. Indeed, shortly 
before my arrival in the faculty, I was reminded 
that the late Lord President Clyde was wont to 
inspect the state of the roof in the Court of Session 
himself rather than bring in contractors. That is the 
extent to which he took seriously his 
responsibilities in that regard.

Returning to the issue more directly, I do not 
believe that there is any conflict or that the 
proposal would derogate from the standing of the 
Lord President. It seems sensible that he should 
have the responsibility. The idea mirrors recent 
constitutional changes in England and Wales, 
where the Lord Chief Justice acquired from the 
former Department for Constitutional Affairs a 
large number of staff who now report directly to 
him. We are seeing in England and Wales an 
attempt to copy that which already exists in 
Scotland.

George Way: We have no contrary view on the 
matter.

John Wilson: Are there sufficient checks and 
balances to ensure the accountability of the Lord 
President? Feel free to answer in whatever way 
you wish, Mr Keen.

Richard Keen: The safest answer might be no 
comment, but in reality I believe that there are 
sufficient checks and balances.

One has to be conscious not only of the express 
checks and balances, but of those that, as it were, 
lie beneath the radar. The Lord President does not 
operate alone. He operates in conjunction with the 
Lord Justice Clerk and the other senators of the 
College of Justice. The supreme court judiciary in 
Scotland is genuinely a college, and the Lord 
President is therefore subject to the influence of 
his colleagues. That unwritten check is important.

It seems to me that, if you are trying to extend 
the checks on the Lord President, there is a 
danger of going too far and intruding into the 
necessary separation between Parliament and the 
judiciary. The checks and balances are sufficient 
at the present time.

George Way: Again, I agree entirely with the 
dean of faculty.

John Wilson: Mr Keen, you said that there are 
unwritten checks and balances through the 
college. In the interests of modern government 
and modern legislation, should we try to 
incorporate those into the bill so that it is clear how 
they operate?

12:30

Richard Keen: I believe that that would be 
extremely difficult. The Lord President is subject to 
the views and the persuasion of his fellow 

members of the college as senators, but it would 
be very difficult to try to formulate that into an 
obligatory process. The fact is that the Lord 
President is part of the College of Justice; he is 
influenced by the views of his colleagues, but one 
cannot make him subject to the views of his 
colleagues. After all, he is the Lord President and 
the Lord Justice General.

The Convener: Are you content with that, John?

John Wilson: Yes.

The Convener: Mr Keen, your original 
submission indicated that you favoured a Judicial 
Appointments Board that is administratively 
independent of the Government. Are you satisfied 
that what is now proposed in the bill meets that 
demand?

Richard Keen: Paragraph 1 of schedule 1 goes 
a long way to meeting that demand. We consider 
that it is important to have a board that is not a 
servant of the Crown. Of course, its membership is 
important, too. One has to remember that the 
hand that rocks the cradle often determines the 
outcome. As I mentioned previously, I therefore 
have a concern about the scope of the power of 
the Scottish ministers to appoint to the board.

The Convener: We will come to that. I will 
return to Mr Way in a moment.

Are you content with the proposed composition 
of the board?

Richard Keen: As it is presently composed, I 
would adopt the suggestion that was made 
initially, I believe, by the Lord President: in the 
context of an appointment of a senator of the 
College of Justice, it would be appropriate for 
there to be two senators on the board. I do not see 
how that would be a problem. With regard to the 
appointment of a sheriff, there should be two 
sheriffs on the board. That would result, if there 
was one additional judicial appointment, in the 
balance of the board altering slightly because, as I 
understand it, there are currently five lay 
members, including the chair, and five other 
members—three judicial members and two legal 
members. It appears to me that it would be 
appropriate for there to be four judicial members 
for each appointment and two legal members. I 
appreciate that that would leave the lay members 
in a minority, in a sense, but they are still there to 
make a significant contribution. I favour the 
suggestion that there should be an additional 
judicial member and that the member should 
alternate depending on the nature of the 
appointment that is being considered.

The Convener: Finally, you heard the question 
that I posed to Lord Osborne and his colleagues. If 
you could make any changes to the operation and 
practices of the board, what would those be?
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Richard Keen: I would mention two matters, the 
first of which—confidentiality—is related to the 
second point that I will make. Maintaining absolute 
confidentiality is always a problem if one consults 
widely on such appointments, but when there 
appears to be an absence of confidentiality, there 
will be reluctance on the part of suitable 
candidates to apply. No senior counsel in practice 
would wish it to be known that he had applied to 
the board and had been turned down. I imagine 
that that would not be a career plus. There may be 
perfectly legitimate reasons—he may be too 
young and it may be too soon—but the fact that 
others might know of his application would be a 
disincentive to application by an individual.

The second and related point, which may seem 
contradictory, is that the board should consider 
consulting a little more widely than it does. I find it 
a little odd that I am regularly asked, in my 
capacity as dean of faculty, to complete reports to 
the Judicial Appointments Commission in England 
and Wales when members of faculty have applied 
for judicial appointments in England and Wales,
but that I am not asked to do that when they have 
applied for an appointment in Scotland. I am 
asked to complete reports by the board in England 
and Wales because it wants to know, for example, 
whether an applicant has been the subject of 
complaint or disciplinary proceedings, or is 
otherwise considered by the faculty—which is, 
after all, his professional body—to be unsuitable 
for that appointment. It seems to me that the board 
might give that consideration, but I would defer to 
it in determining those matters.

Cathie Craigie: A previous panel of witnesses 
raised the issue of balancing confidentiality with 
the most up-to-date information on an applicant 
and said that they had received no requests for 
information about people who applied for judicial 
appointment and who worked in their area. Could 
an annual or biannual report be done on potential 
applicants to find out how well they are doing their 
jobs and how many boxes they can tick? Could 
that be a way of preserving confidentiality and 
getting the most up-to-date information?

Richard Keen: It could be in the case of 
sheriffs, but it would be difficult in the case of 
members of the faculty, because they are all 
independent, self-employed individuals. I do not 
think that they would be terribly pleased with the 
idea of my ticking boxes about them each year; I 
wonder whether that would be a practicable 
solution. On the other hand—

Cathie Craigie: How do you balance the 
confidentiality issue?

Richard Keen: I appreciate that it is difficult. 
That is why I said finally that I would defer to the 
board on the matter, because it probably has 
better insight into such problems than I have.

If you had an application from a sheriff for an 
appointment to the supreme court bench, you 
might go to the sheriff principal and ask him for a 
view on all the sheriffs in his sheriffdom. That 
would not be an insurmountable problem and, in 
that way, you would not disclose who the 
individual applicant was, but you would get insight 
into current or potential problems with the 
applicant.

The Convener: We turn to Mr Way. Are you 
reasonably content that the bill as proposed will 
deliver a sufficiently independent Judicial 
Appointments Board?

George Way: The society has concerns, as 
raised in its submission, about questions of 
oversight. At this stage, I will address the issue of 
the constitution of the board. The society’s position 
is that the judiciary is not necessarily the 
touchstone of knowledge about persons who are 
suitable for the bench, whereas the profession is 
in daily contact with the judiciary. It is our view that 
there are three stakeholders—the judiciary; the 
professional representatives, be they advocates or 
solicitors; and the public. Those constituencies 
should be represented equally and, with great 
respect for the Lord President, we do not accept 
the argument that knowledge of the judiciary is a 
speciality. In fact, practitioners see many more 
judges in action on a daily basis than judges do.

A point arises from what the learned dean said 
about confidentiality. The society’s position is that 
section 16(6) should be amended to make it a 
statutory offence to breach confidentiality. It might 
well be that if the board is minded to take wider 
soundings, there would be greater protection of 
confidentiality if, instead of the present position—
which is that the aggrieved individual has to initiate 
proceedings and thereby out and expose 
themselves to potentially even more ridicule—it
might be of assistance if there were a statutory 
offence, as is the position in three statutes that we 
list in our submission. Otherwise, the society 
thinks that the existing board has done much to 
improve diversity. Although the selection process 
is long-winded, grave matters sometimes take 
grave time and weighty measures require weighty 
consideration. We have no specific proposals for 
changing current procedures.

We have a concern about the removal of 
members. We refer in our submission to the 
present legislation, which says that a judge may 
be removed if they have been convicted of “any 
offence”. We take the view that that is not 
proportionate and that subtle legislation should be 
capable of defining the situation with more 
accuracy. We do not suggest how it should be 
redefined, but simply to say that “any offence” 
could lead to removal—it could be parking on the 
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zigzag lines leading to a manned level crossing—
is very wide.

The Convener: You are quite content with the 
composition of the board.

George Way: We are content with the 
composition of the board as it stands.

The Convener: You do not see any radical 
procedural changes that would help.

George Way: The only matter on which we will 
comment is the one that Mrs Craigie has raised 
about diversity. The society believes that 
recruitment will not in itself, and can never, deal 
wholly with diversity when the post of judge or 
sheriff is fairly rigid in how it operates. To get true 
diversity, the board will have to consider ways of 
recruiting without the present system, which is a 
pool. At the moment, if someone has a disabled 
wife they must do a trawl of all sheriff posts that 
may be available within a two-year period. They 
have no way of ascertaining which posts are 
available and where they may be asked to sit. We 
do not offer a solution to that problem, but it is a 
practical issue that affects how diversity will 
operate. If someone’s personal circumstances are 
difficult, they have no way of communicating that 
fact to the board. It is not appropriate for them to 
say that they could be a sheriff, but only in the 
central district. That is where the main mischief of 
recruitment lies. The matter is not in the hands of 
the board, which at the moment is asked, for 
practical and pragmatic reasons, to recruit by 
creating a pool. We need to address the end use 
of sheriffs, not just the recruitment process.

The Convener: That is an interesting point. 
John Wilson has a question about judicial 
appointments.

John Wilson: I noted Mr Keen’s comments on 
the extension of eligibility for appointment as a 
judge in the Court of Session to solicitors with 
rights of audience for five years in either the Court 
of Session or the High Court of Justiciary. Do you 
consider that a solicitor with experience of 
pleading only in civil matters is qualified to preside 
over criminal cases, and vice versa? I am 
particularly interested in hearing Mr Way’s views 
on the issue.

George Way: Would you like me to respond 
first?

John Wilson: Mr Keen may want to expand on 
his earlier comments.

Richard Keen: As the faculty made clear in its 
original response, we have reservations about a 
solicitor advocate who has qualified only in 
criminal cases being available for appointment. 
The Lord President was right to make the point 
that, although many advocates practise primarily 
in criminal or civil law, they are still eligible for 

appointment to the bench. The scope of the 
training that a member of the faculty receives is 
radically different from the training that is 
undertaken by a solicitor advocate. A member of 
the faculty undergoes a nine-month period of 
devilling, with intensive tuition, training and 
examination in civil and criminal procedure and 
law. That is an essential foundation for 
qualification for the supreme court bench, because 
on appointment someone who has qualified only in 
criminal law may find themselves sitting in a civil 
case.

A qualification in both civil and criminal law 
should be required. The period of five years strikes 
me as too short, although it may apply across the 
board and, in practice, qualification for longer will 
probably be required. As I mentioned, there are 
two ways of dealing with the issue. One is to 
require, as is presently the case under the Law 
Reform (Miscellaneous Provisions) (Scotland) Act 
1990, that a solicitor advocate should be qualified 
in both civil and criminal law before he is eligible 
for appointment; the other is to note that the issue 
will be considered with the merits of his application 
when he appears before the board. I prefer the 
former approach.

George Way: To some extent, the learned dean 
elides the way in which solicitor advocates—or 
solicitors with extended rights of audience in the 
supreme courts and the High Court of Justiciary—
developed. To be eligible for the current training 
programme, a person must be a solicitor of some 
standing. It is always invidious to argue ad 
hominem, but I had a reasonable background in 
criminal law before I started to specialise in civil 
practice. The way in which the solicitor advocate 
profession operates almost invites people to take 
one route, because the solicitor advocate training 
course is a course in criminal law. Although the 
work of solicitor advocates is diverse, the structure 
of the profession does not lend itself to people 
applying to practise both criminal and civil law, 
because they will get work in an area only if they 
have reputation in it.

The dean is right to say that the practical 
position will be that we will rely on the board to 
look at what people have done. The legislation is 
permissive—it lets solicitor advocators get to the 
table, but it does not guarantee them admission to 
the dinner party.

12:45
The Convener: We now come to the vexed 

question of complaints.

Nigel Don: The bill does not impose a duty on 
the Parliament because the Parliament cannot 
impose a duty on itself. I respectfully suggest that 
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such a duty would have to go in the Scotland Act 
1998.

I want to pick up on judicial discipline, a possible 
judicial conduct scheme and a possible judicial 
complaints reviewer. The witnesses will have 
heard our earlier discussions. I do not want to 
repeat them, but I wonder whether this panel of 
witnesses has any views.

Richard Keen: I am inclined to adopt the views 
expressed by the Lord President and Lord 
Osborne. I would find it difficult to give a more 
informed opinion on the particular issues because 
I have no insight into the number of complaints 
made about the judiciary or into the manner in 
which they are disposed of. However, any system 
must be able to distinguish between the wheat and 
the chaff. Otherwise, it will be overwhelmed.

Nigel Don: I will come to Mr Way in half a 
moment. If you had a client who felt dissatisfied 
and you felt that the complaint had substance, 
what would be the point of entry for the complaint? 
Where should the complaint be lodged?

Richard Keen: The appropriate point of entry 
would be a letter to the Lord President’s office. He 
has overall charge of the conduct of the judiciary. 
If the complaint had to do with procedure, the 
complainant might write to the principal clerk of 
session, but that would be unusual.

George Way: The difficulty is that none of us 
has appropriate statistics. In the view of the Law 
Society of Scotland, section 26 should require the 
Lord President to make rules. Instead of saying 
that the Lord President “may” make rules, the 
section should oblige him to make rules. Some of 
those rules should be discretionary and some 
should be mandatory. 

The Law Society suggests that there should be 
mandatory rules on the procedures for making the 
complaint, on the steps to be taken by the 
complainant before the complaint is investigated, 
and on how to obtain information relating to
complaints. All those matters could be resolved by 
the Lord President, but we feel that the public and 
the judiciary have a right to know the procedures 
that will apply to them. That may be overkill if we 
are talking about only two complaints, but if the 
procedure is clearer and more transparent, more 
complaints will inevitably be made. If people do 
not know where the public service unit is in the 
airport, they will perhaps simply put up with a 
broken bag, but if there is a big sign saying, 
“Complain about your broken bag here,” people 
will go to it.

A question of proportion arises; a sense of 
balance is required when considering the 
resources. However, we feel that simple rules 
should be mandatory from the outset.

Nigel Don: Once those rules have been 
established, should there be a kind of 
ombudsperson to inspect the Lord President’s 
procedures?

George Way: The provision is in the bill. Our 
concern is purely practical. The Law Society has 
seen that the ombudsman who looked into the 
way in which we regulated our complaints did not 
meet the public’s needs. That system is now being 
swept away and replaced by an elaborate and 
expensive commission.

The judiciary is unique in this respect. On this 
side of the table we accept that, although we have 
duties to the court, we are primarily providing a 
service. The learned dean is, of course, an 
advocate and therefore has slightly higher duties 
to the court. Nevertheless, we have a public 
service face. 

The judiciary has to be careful about how far it 
allows the complaints system to proliferate and 
elongate. There has to be an end to the process. If 
there were opposition to a reviewer, we do not 
think that the objective of bringing complaints to an 
end would be achieved. It is desirable to have an 
end, so perhaps we should trust the Lord 
President in that matter.

The Convener: That is reasonably clear. We 
will move to the question of the removal of judges. 
I ask the witnesses to give brief answers.

Bill Butler: Do you consider it appropriate that 
the First Minister may initiate proceedings for the 
removal from office of a judge?

Richard Keen: Constitutionally, that right 
ultimately has to exist. I will not elaborate on that 
because the Lord President addressed the matter, 
but I accept it. 

Bill Butler: I just wanted to get the Faculty of 
Advocates on record. 

Do you consider it appropriate, Mr Way?

George Way: Yes.

Bill Butler: Thank you—that puts the Law 
Society of Scotland on record. 

The proposed tribunal to investigate and report 
on whether a person is unfit to hold judicial office 
is to include two judicial members, a solicitor or 
advocate and a lay member. Do you consider that 
balance to be appropriate?

Richard Keen: Yes. In that area, some lay 
representation is of course important, but we have 
to bear it in mind that we are dealing with the 
status of the judiciary more widely, and it should 
be determined in that fashion. There is some input 
from the legal profession in general—from the Law 
Society of Scotland and from the Faculty of 
Advocates—because issues of professional 
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practice and perception might arise in the context 
of a tribunal’s deliberations. 

George Way: I do not demur from that at all—
we agree that the constitution is satisfactory. 

The Convener: There are a couple of brief final 
questions on the proposed operation of the 
Scottish Court Service.

Stuart McMillan: The bill establishes the SCS 
as a body corporate of 13 members chaired by the 
Lord President and with a majority of judicial 
members. Will the proposed governance 
arrangements for the SCS increase the judiciary’s 
involvement in administrative work at the expense 
of judicial work?

Richard Keen: I do not believe that that would 
be the case. As I mentioned earlier, the Lord 
President has always taken responsibility for those 
matters, but has been able to delegate. Provided 
that sufficient resources are available to the 
Scottish Court Service, the operation of the 
service will not take away from the provision of 
judicial services. 

If I had any comment to make about the 
proposals in schedule 3 to the bill, it would 
concern subparagraphs 3(1) and (2). There is an 
element of giving and taking away in that part of 
the schedule. It says: 

“It is for the Lord President to appoint the members of the 
SCS”

and that:

“The Lord President may appoint a person to be a 
member only if the person has been nominated, or 
otherwise selected for appointment, in accordance with 
such procedure as the Scottish Ministers may by 
regulations prescribe”.

That is, in a sense, handing it over on the one 
hand and taking it back with the other. 

It seems that subparagraph (2) might require a 
little attention—you might want to contemplate 
what the regulations would prescribe. We would 
not want the Scottish ministers to nominate one 
person and tell the Lord President that it was now 
up to him. We could perhaps examine the way in 
which that is formulated a little more carefully. 
Beyond that, I am content with the constitution of 
the Scottish Court Service and I do not believe 
that it will derogate from the provision of judicial 
services and judicial time.

George Way: The Law Society of Scotland has 
no concerns over the constitution of the boards. 
The only point we make is that, in the policy paper, 
the appointment of the three lay members is more 
greatly explained—they are to provide expertise 
from other areas. We question why that cannot be 
expressly explained in the bill. 

We have one other concern to do with the chief 
executive of the SCS. We believe that he has to 
be in or out: either he is the chief executive, in 
which case he should not be a member of the 
board—he should not be a voting member—or he 
is a member of the board, in which case he should 
not be a member of the SCS. His appointment 
should be separate. That issue needs to be 
addressed with regard to good corporate 
governance. We do not see the solution, just now 
he or she is the servant of twa maisters.

The Convener: You have to some extent 
anticipated us on that. John Wilson has a 
question.

John Wilson: There is an issue that I want to 
examine further with Mr Keen. In your opening 
statement, you mentioned the panel that should be 
drawn up to appoint judges and the number of 
judicial members who should be involved in that 
process. You seemed to be content with the 
composition of the panel that would be set up to 
consider the removal of a judge from post. Will you 
clarify why the arrangements for the appointment 
of a judge should differ from those for the removal 
of a judge?

Richard Keen: There are two distinct bodies 
with distinct constitutions. That is understandable.

With regard to appointment, it seems to me that 
there is a case to be made for moving away from 
the requirement of paragraph 4 of schedule 1, 
which states:

“The number of lay members is to be equal to the total 
number of judicial and legal members.”

There is a case for saying that the number of 
judicial and legal members, taken together, should 
exceed the number of lay members.

Mr Way asked why, given that there are three 
constituencies involved, the lay members, the 
legal profession members and the judicial 
members should not be equally represented. I 
would not go that far, but I endorse the suggestion 
of the Lord President, Lord Osborne and Sheriff 
Dickson that, with the appointment of a senator, 
there should be two senators on the appointments 
board and that, with the appointment of a sheriff, 
there should be two sheriffs on it. That would 
mean that it would no longer be the case that the 
number of lay members would equal the number 
of judicial and legal members taken together, but it 
seems to me that that would be a proper reflection 
of the distinct interests that must be represented 
for those purposes.

The Convener: Thank you very much for your 
attendance. You can let us have a written 
submission, if you will.

Richard Keen: I am obliged to the committee 
for hearing us this morning.
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12:57

Meeting suspended. 

12:58

On resuming—

The Convener: We come to our final panel in 
what has been a fairly lengthy meeting. To those 
of us who are involved in local government, the 
first witness needs no introduction. Sir Neil 
McIntosh is the chairman of the Judicial 
Appointments Board for Scotland. He is joined by 
Michael Scanlan, who is a member of the board.

I am aware that, as you have been sitting in the 
public gallery, you will have heard a number of 
points being made to which you will wish to 
respond. I propose that the committee will ask a 
series of questions that may enable you to answer 
those points appropriately. If that does not 
happen, I will give you the opportunity at the end 
of questioning to answer the various points that 
have been made. Bill Butler has the first question.

Bill Butler: Good afternoon, gentlemen. The 
board has stated that it considers it extremely 
important that the Government should make it a 
statutory body. What difference will the board 
being a statutory body make to its operation?

Sir Neil McIntosh (Judicial Appointments 
Board for Scotland): The first difference will be 
that it will be possible for the board to be seen to 
be independent by those who are affected by its 
decisions. At the moment, we are a creature of the 
Government. Making us a statutory body will make 
a substantial difference to how we are seen. Our 
view is that the independence of the judiciary 
begins with the independence of the process for 
appointing members of the judiciary. That is 
fundamental.

Secondly, my colleagues and I are conscious of 
the fact that we have been operating without the 
final sanction of the Parliament as regards our 
composition, our remit and the various elements of 
the backdrop that are dealt with in the bill. In that 
setting, it is difficult and quite wrong to take any 
major steps in changing direction or identifying 
issues. We have therefore worked within our remit, 
but sought to develop and improve as we have 
gone along.

13:00

Bill Butler: The bill provides that the Lord 
President and the Scottish ministers

“may issue guidance to the Board as to the procedures to 
be followed … in the carrying out of its functions.”

Do you support those provisions?

Sir Neil McIntosh: We recognise the backdrop 
in that respect. Obviously, it is not comfortable to 
have guidance potentially coming from two 
sources. However, the bill requires consultation to 
be carried out with the board on any guidance, 
which is important. Further, by definition, guidance 
is not instruction and therefore the board, given its 
independence, might take a different view. The 
board feels that it could be argued that, in 
democratic terms, just as the bill is being 
scrutinised by the committee, before guidance is 
issued, it should be scrutinised through a 
committee process in which any issues would be 
considered.

Cathie Craigie: The Government will determine 
the level of resources that will be available to the 
board to spend, and the board will be staffed by 
Government civil servants, with guidance to be 
issued by the Scottish ministers. Are you satisfied 
that that situation is consistent with the provision 
that

“the Board is not to be subject to the direction or control of 
any member of”

the Scottish Government?

Sir Neil McIntosh: The short answer is yes, 
because the independence of the board members 
will ensure that the board is not subject to such 
direction. In our written submission to the 
committee, we expressed our view that no civil 
servant should be involved in the selection of 
board members. The aim is to create a difference 
and distinction at that stage. Although, technically, 
our staff work within civil service conditions, they 
are separate. We have made it clear that the staff 
and the board should not be co-located with any 
Government department, because perception is as 
important as reality. I am reassured that the 
ultimate statement of the board’s independent 
status—that no one can instruct us—provides a 
safeguard.

Cathie Craigie: I should probably know the 
answer to this, but is the appointment process for 
board members in any way governed by the 
Commissioner for Public Appointments in 
Scotland?

Sir Neil McIntosh: That is a good point. At 
present, the answer is no but, under the bill, we 
will be subject to that process. However, civil 
servants will be excluded from the appointment 
process, whereas they are a standard part of other 
such processes—the bill specifically covers that 
issue to protect the situation. There is room for 
discussion and debate about what the measure 
ultimately means, but it seems perfectly 
reasonable to apply to the board the broad 
principles on public appointments that apply to any 
other body.
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John Wilson: In response to the consultation 
paper and the draft bill, you observed that no 
provision had been included on what should 
happen when ministers are not minded to accept a 
recommendation from the board. Are you satisfied 
with the bill’s provisions on what will happen if the 
relevant minister decides not to accept the board’s 
recommendation?

Sir Neil McIntosh: The bill provides that no 
minister will recommend for appointment anyone 
who has not appeared as a candidate 
recommended by the board. That is a protection. 
In our earlier response, we felt that, although it is 
proper for the First Minister to have an opportunity 
to refer back to the board and to consider matters, 
any reason to shift from the board’s 
recommendation should be declared by the First 
Minister. That should not be a secret process—it 
should be known why there has been a departure. 
As far as I can see, our suggestion is covered in 
the bill, with the exception of the part about a 
declaration of reasons, either to the Parliament or 
in public.

John Wilson: You are saying that you would 
like a provision in the bill that would put an onus 
on the First Minister, or any minister, in rejecting a 
recommendation from the board to give the 
reasons for that rejection so that that becomes a 
matter of public record.

Sir Neil McIntosh: I stress the point that the 
First Minister can come back to the board first of 
all and raise the issue. If the board felt that the 
First Minister’s position was reasonable, we would 
declare in our annual report that a change had 
come back to the board and we would state the 
reasons why we concurred with it. If we did not 
concur, and even if the First Minister did not have 
a duty to make a statement, we would report that 
the situation had arisen. However, it would be 
better if there were a requirement that, at the very 
least, Parliament should be informed of the 
reasons behind a decision being made that was 
contrary to the board’s recommendation. 

John Wilson: Are you intimating that any 
rejection of the board’s recommendations would 
be the subject of a paragraph or whatever in the 
board’s annual report?

Sir Neil McIntosh: The board would report the 
rejection of one of its recommendations in its 
annual report as a matter of course. 

Michael Scanlan (Judicial Appointments 
Board for Scotland): I see the opportunity for a 
stand-off developing, if a matter comes back to the 
board and the board disagrees with the 
disagreement of the minister and recommends the 
initial person again. I wonder how long the process 
could go on for. I would have thought that a 
mechanism could be introduced to resolve the 

situation if the board were not of a mind to change 
its earlier recommendation.

The Convener: One would hope that there 
would be no disagreement in the first instance, but 
I see the point that you are making. 

Cathie Craigie: I agree that there could be a 
stand-off, and I expect that it could last for a long 
time. There is a precedent for that. 

If there were a stand-off, what would be the role 
of the Commissioner for Public Appointments? If 
you made a nomination for the minister to consider 
that he or she rejected, would the commissioner 
have a role to play?

Sir Neil McIntosh: I do not think so. I could not 
say absolutely, but I really do not think that the 
regulations would give the Commissioner for 
Public Appointments any role in relation to 
decisions about suitability; her office is more 
concerned with process. However, this is a 
process issue.

I understand that, south of the border, if a 
recommendation is referred back to the Judicial 
Appointments Commission, which then repeats its 
recommendation after having considered the 
matter, the recommendation must be accepted. 
The situation is different here, where there is a 
blank in that respect. 

Nigel Don: Sir Neil, you will have heard the 
discussion about whether lawyers who become 
qualified to be a judge in five years will have the 
appropriate experience. You will also have heard 
comments from the Faculty of Advocates about 
the issue being to do with the merits of the case. 
What is your view?

Sir Neil McIntosh: Five years of good 
experience might be better than 10 years of poor 
experience. There is a range of issues to be 
considered. Part of the board’s task is to get to the 
roots of the relevance of the candidate’s 
experience, the way in which it has been applied 
by them and how that impacts on their suitability 
for appointment. As a lay member, I am not in a 
position to comment on whether five years is the 
right length of time. The only thing that I will say is 
that the longer the period of required experience 
before a candidate can apply, the more adversely 
that will impact on the diversity objectives, for the 
simple reason that, for example, female 
candidates are still coming into the pool and 
acquiring that experience. Therefore, it is desirable 
that the length of time be set at the minimum that 
is consistent with the credibility of the candidate. 

Michael Scanlan: Of course, it is not just about 
having five years’ experience as a solicitor 
advocate; it is also about what happened 
previously. If I remember rightly, a solicitor cannot 
commence training to become a solicitor advocate 
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until they have five years under their belt 
practising as a solicitor in the relevant courts in the 
first instance. We are talking about a law degree, a 
diploma, in-office training and then 10 years as a 
solicitor, of which five would be in the superior 
courts—criminal, civil or both. It is really not as 
simple as the dean of faculty makes out.

Nigel Don: So, in fact, we are talking about 
someone who will, at the very least, be in their 
thirties.

Michael Scanlan: Absolutely. We are talking 
about somebody who will have under their belt 10 
years of at-the-coalface experience in the courts. 
One hears rumours that some people become 
solicitor advocates as a badging exercise for their 
firms, but a solicitor is hardly likely to want to 
become a solicitor advocate unless they have hard 
experience of litigation in the Court of Session as 
an instructing solicitor or of practice in the High 
Court as a criminal practitioner.

Nigel Don: We will move on. It is clear to me 
from reading the bill that increasing diversity is a 
secondary duty—it is an encouragement—and 
that the primary duty is to appoint on merit. I am 
sure that you heard the earlier discussions about 
that. Do you have anything to add?

Sir Neil McIntosh: I will touch on that briefly, 
because it is broader than the Judicial 
Appointments Board’s role, but it is critical. The 
first point is to ensure that those who can apply 
are encouraged to do so and that there is no 
barrier to people coming forward and presenting 
themselves. 

The second point relates to the processes that 
we operate. It is the case that appointment must 
be made on merit. There is a debate to be had 
about the meaning of merit, of course, because it 
is not defined, but that is a wider issue. The board 
takes the view that appointment on merit does not 
solely mean that candidates must be able to 
demonstrate that they have all the experience that 
is required to carry out the role for which they are 
applying. First, there is the question of transferable 
skills. If candidates have experience in one field 
and can demonstrate real achievement in it, it 
should be possible for them to apply that to 
another field. Secondly, they should be able to 
demonstrate potential even if they have all the 
necessary experience. That is one of the 
principles that we apply. A good example is that a 
number of female candidates have come from the 
field of family law, in which there are—or have 
been, traditionally—more opportunities for them. If 
they can excel in that field, there is no reason why 
they should not be able to apply the same 
principle and approach to criminal, civil or 
commercial law.

That takes me to the next point, which is about 
training and development. We do not present the 
final article, and nor should we, because we 
present those who are able to develop within the 
post. That means that there must be an 
opportunity to add skills, develop abilities, 
appraise performance and assist in that respect.

Michael Scanlan: As the committee will have 
seen from our written submission, a working party 
has been set up to consider diversity. 

Interestingly enough, I happened to ask some 
time ago—because my wife, who is a solicitor, 
mentioned it—whether thought had ever been 
given to job sharing on the bench. I mentioned it to 
an English counterpart and, out of nowhere, the 
next thing that I heard on Radio 4 in the morning 
was that the Judicial Appointments Commission in 
England was thinking about job sharing for women 
on the bench. There is no reason at all why it 
should not be done. As I understand it, in England 
and Wales, women are coming in at a fairly senior 
level as full-time judges but working much shorter 
hours—three months out of four, for example.

We should be considering all sorts of things. I 
am sure that we will, at the end of the day.

Sir Neil McIntosh: It is also about the structure 
of the judiciary. We advertise primarily for all-
Scotland positions; floating and part-time sheriffs 
constitute the great bulk of the work that we carry 
out. In each case, the requirement is that the 
postholder must be able to travel and respond 
throughout Scotland. My understanding is that, in 
reality, many of those positions are fixed and the 
postholders do not travel to a substantial degree. 
However, I suspect that, if we advertise that 
requirement, it militates against female candidates 
with family responsibilities who might be interested 
in a particular post in a particular area but who 
would be required to commit themselves to be out 
and about throughout Scotland. 

Once a statutory board and its remit have been 
established, it will be important to engage in 
discussions with all the other agencies involved to 
examine not only how we advertise and recruit but 
the nature of the jobs and how they can facilitate 
diversity.

13:15

Cathie Craigie: I was going to make that point. 
Our previous witnesses, from the Law Society of 
Scotland, made the point that someone with a 
caring responsibility at home—whatever that might 
be—might not be able to apply. Can you take such 
matters into account in making your decisions? 
Does the situation need to be changed?

Although section 12(2) says that selection must 
be based solely on merit, paragraph 56 of the 
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policy memorandum, which talks about diversity, 
states that the bill

“places the Board under a duty to encourage diversity.”

Do you have ideas about how you can do that, 
and do you have the power to implement them just 
now?

Sir Neil McIntosh: We do not have the power. 
We respond to requests to fill vacancies that are 
determined by the present structure. However, we 
have the right to challenge that and a duty to 
pursue such matters.

Over the past six years, 23 per cent of 
applicants, 22 per cent of those who have got 
through to the interview stage and 21 per cent of 
those who have been appointed have been 
female, which demonstrates that the process 
enables female candidates with ability to hold their 
own against male candidates. However, the 
proportion of women in the relevant age group is 
approaching 38 per cent. Why are only 23 per cent 
of applications from women if 38 per cent of the 
relevant age group are women? The important 
point from the board’s point of view is that the 
working party should carry out research so that we 
are not making assumptions but are able to find 
out what issues are affecting the judgments that 
are being made.

Cathie Craigie: I am encouraged by that. It is 
not just about women. As, I think, somebody said 
in the Parliament last week, diversity comes in all 
different shapes and is quite diverse. It is about 
social backgrounds, sex, race and that sort of 
thing.

Sir Neil McIntosh: Absolutely. That is a useful 
reminder. In respect of ethnic minority candidates, 
there is also an issue about how young people 
view the law as a profession and what is 
happening at school and in colleges. There are 
also issues to do with candidates from rural 
communities and city communities, and the
balance of skills. It is not just a question of area; it 
is a question of specialisation and skills. The field 
is fertile for examination, which I hope will be 
productive.

The Convener: The final question on the issue 
will come from Nigel Don.

Nigel Don: It occurs to me that we are 
increasingly giving rights of audience to barristers, 
or whatever they are called, from throughout 
Europe. Are there any implications for 
appointments to the Scottish bench of those who 
are not otherwise qualified in Scotland but who 
may have a large amount of experience here—if 
that is not contradictory?

Michael Scanlan: The short answer is that I do 
not know. I suspect that they would not be 

qualified to do the job because they would not 
meet the statutory criteria.

Nigel Don: So that is not an issue at present.

Michael Scanlan: It is not an issue at present 
although, strangely enough, we are receiving 
applications from people who originally qualified in 
other jurisdictions and then qualified over here for 
whatever reason.

The Convener: Most of the people whom Nigel 
Don is talking about would not have a Scottish 
practising certificate.

Michael Scanlan: That is correct. We could not 
entertain the idea of appointing someone who had 
not been a member of faculty for the appropriate 
amount of time or who did not have a Scottish 
practising certificate.

Bill Butler: The board is to be subject to the 
Freedom of Information (Scotland) Act 2002. What 
are the implications of that in relation to 
confidentiality of information?

Sir Neil McIntosh: That is a matter of relative 
concern to us and it will be difficult to establish 
until such time as we are able to engage with FOI 
in practical terms. We recognise that it is proper 
for any public body to disclose information where 
possible. Of course, that raises certain issues 
about candidates’ applications, including the 
personal information contained in those 
applications, the observations of selection panels 
and the references provided. Given that an entirely 
open process would severely hamper our ability to 
operate, we would seek the proper and practical 
application of the regulations. I know from people’s 
experience that the information commissioner is 
sensitive to practical as well as statutory issues, 
and I am quite sure that we could reach an 
agreement that recognises all points of view.

John Wilson: The provisions on the removal of 
board members appear to give the Scottish 
ministers, in consultation with the chair of the 
board and the Lord President, discretion over 
whether a board member should be removed if an 
offence has been committed. Are the provisions 
sufficiently clear?

Sir Neil McIntosh: As we make clear in our 
submission, they could be applied in a draconian 
way. As with everything else, it is a question not of 
life as it is, but of life as it might be, and we felt 
that the issue was certainly material and 
significant enough to be pointed out.

In practice, I am sure that the provisions will be 
operated in the way in which they should be. 
However, because one can never be absolutely 
certain, it would be better for the bill to contain the 
protections that it does not have at the moment.
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The Convener: I want to sweep up a couple of 
issues that emerged in previous evidence taking. 
What are your views on concerns expressed by 
the Lord President, first, on temporary or part-time 
judges and, secondly, on the speed with which 
appointments are made? As Lord Osborne pointed 
out, a senator is asked to give nine months’ notice 
of retiral, which must be quite difficult for many 
individuals.

Sir Neil McIntosh: On the first issue, the Lord 
President quite properly distinguished between 
temporary appointments, which are used to cover 
posts in the short term, and part-time 
appointments. The simple point is that an 
appointment made by the Judicial Appointments 
Board is a judicial appointment, and any move to 
single out one element of the judicial process for 
different treatment will not stand up to 
examination.

The situation with part-time judges is exactly the 
same as that with part-time sheriffs, who also fall 
within the board’s scope. As some of my lay 
colleagues have observed, anyone who appears 
before a part-time sheriff should expect to receive 
justice of the same quality as that given by a full-
time sheriff. They are not lower-level positions. 
There is an argument to be made, therefore, in 
terms of public confidence and the legislation’s 
fundamental objectives, that part-time judicial 
appointments should fall within the board’s scope.

Michael Scanlan: I absolutely agree.

The Convener: Sir Neil, I said at the beginning 
of the session that you might want to speak briefly 
on certain issues that have been raised. You may 
now have that opportunity.

Sir Neil McIntosh: I take the hint about 
speaking briefly, convener.

It is only fair that I comment on the important 
issue of the board’s composition and balance. I 
appreciate that this has been discussed and 
representations made, not only in the consultation 
process undertaken by the previous Administration 
to establish the current board, but in the Scottish 
Government’s current consultation. The issue of a 
balanced board, however, comes up again and 
again.

We believe that, with five professional members 
and five lay members, the board’s current 
composition is balanced and representative. 
Because there are no sides on the board, there is 
no question of any particular group—or of any 
member in any particular group—becoming 
dominant. Everyone has equal value. Moreover, 
because we operate by consensus, the board has 
not had one vote in its six years.

The representation of the five professional 
members gives us a high-calibre contribution—

they are a judge of the Court of Session, a sheriff 
principal, a past president of the Sheriffs 
Association, a past president of the Law Society 
and a past dean of faculty. That is a high-quality 
professional group. If we set me aside for a 
moment, the lay members all lead in their 
professional fields.

The professional members have the right to 
determine that a candidate does not have the 
requisite professional experience to be appointed.
The lay members will not demur from that. That is 
a safeguard. Even though the numbers are equal, 
the professional members cannot be outvoted on 
issues of professional knowledge and experience 
and, as chairman, I have no casting vote.

As members will note, of the 17 criteria for 
appointment, one is professional legal experience. 
The 16 others are about attitude, approach, 
background, understanding and the ability to reach 
decisions, which are all well within the compass of 
lay members, as well as professional members. 
Arguably, some lay members have skills and 
expertise in that respect.

Therefore, the board has addressed the old 
charge that appointments might be at the hands of 
the political governing body, because we are 
independent of that and we are balanced. Equally, 
the judiciary is not self-perpetuating. A balance 
exists and the common interest is always in 
getting the best people and widening opportunity.

The point has been made that the board differs 
from those in other areas of the UK. That is the 
case. The board is unique, as are Scottish law and 
the Scottish Parliament. There is almost a Scottish 
context to having a balance of lay and professional 
members. If the board’s composition were 
changed—considering that is perfectly 
reasonable—the dynamics of the operation would 
change, so it is important that that is done on the 
basis of reasoned and considered positions.

Workload is a different question from balance. 
The board said in a report to Parliament and to the 
committee that we recognise that legitimate 
arguments can be made for a capacity to increase 
membership—for example, to provide extra 
practical knowledge and the ability to deal with the 
workload or with conflicts of interest—but on a 
balanced basis of having one additional lay 
member for each additional professional member.

Michael Scanlan: Every position has logic. I 
totally support the board’s position on its 
constitution, but it could equally be argued
logically—as George Way did—that for most of 
our appointments or recommendations, which are 
for temporary sheriffs, part-time sheriffs and 
sheriffs, existing sheriffs and judges are not 
necessarily the best people to determine what 
constitutes a good judge. Solicitors form a major 
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conduit for most people who engage in litigation, 
so there is logic in suggesting that they are better 
placed by representing the views of their clients 
and the public generally. I would argue, if I had 
to—which I do not, because I support the board’s 
position—that we should perhaps have another 
couple of solicitor members on the board.

Nigel Don: I will pursue the suggestion that 
when a sheriff is to be appointed, the board should 
involve an additional sheriff, and when a judge is 
to be appointed, an additional judge should be 
involved, to have one other person who is 
practising who can make the judgment. Does that 
seem sensible?

Sir Neil McIntosh: It is a matter of balancing the 
factors. The strength of that argument can be 
seen. The valid point has been made that those 
who appear before sheriffs might have more 
interplay with sheriffs than do those who have a 
responsibility for them. I understand that standing 
practice is that no sheriff or sheriff principal will sit 
in the court of another sheriff while they are 
performing their duties. That is infra dig—it is not 
done. Given that, how is knowledge gained? I 
return to the important point of how we gain 
information. In its report to Parliament three years 
ago, the board made it clear that we believed that 
a substantial gap existed in the knowledge base 
about those who are in service, because we have 
no information about how people conduct 
themselves in part-time shrieval or floating sheriff 
appointments.

13:30

We have advocated the fundamental argument 
that there should be a robust, objective and fair 
process in the interests of all concerned. That 
takes us towards a process of development within 
the judiciary and positive appraisal, which is 
operated by the judiciary, not by the Executive. 
For tribunal members we receive, along with 
references, information from reports that is 
discussed with the individuals—there is nothing 
secret about that. Our problem is that we are not 
convinced that there is a basis for objective 
comment on those within service that would be 
seen as reasonable. We discussed that with the 
sheriffs principal. We have put in place 
arrangements whereby we carry out disclosure 
checks and reference checks against the 
information that is publicly available within the 
records of the faculty and the Law Society in 
relation to the disciplinary process. We also 
require candidates to disclose any current 
activities. There is a whole series of checks. The 
challenge is getting information on which we can 
build in a fair and responsible way.

Michael Scanlan: It has been said that the 
information is available from sheriff clerks. 

However, the information that we would get would 
tell us only that temporary sheriff X turned up on 
time, spent the day on the bench, did a full day’s 
work, got through the business of the court and left 
on time; it would not tell us anything about the 
quality of the work that they did. It might be simple 
enough for the dean of faculty—with a very small 
faculty—to say positive or negative things about 
Mr X or Ms Y. However, when I was president of 
the Law Society of Scotland, we had 11,000 
members. It would have been wholly improper for 
me to have given an opinion on the suitability of 
one person, simply because I knew them, when 
there were another 10,999 out there whom I did 
not know. Sir Neil McIntosh is absolutely right. We 
would like to get as much information as possible, 
but that information has to be fair to everybody. It 
is not right if somebody is put at an unfair 
advantage because they can produce the goods in 
relation to the referees that they have, when 
others, such as those in academia, are not able to 
produce them.

The Convener: There are no further questions, 
so I thank our witnesses. I am sorry that this has 
been such a long morning, but we have had a lot 
to get through. Your contribution has been 
exceptionally valuable. We are much obliged to 
you.

We come to item 3, which also relates to the 
Judiciary and Courts (Scotland) Bill. I invite 
members to agree to delegate to me the 
responsibility for arranging for the Scottish 
Parliamentary Corporate Body to pay, under rule 
12.4.3, any witness expenses. Is that agreed?

Members indicated agreement. 

The Convener: Thank you. We agreed earlier to 
move into private session for the rest of our 
business.

13:33
Meeting continued in private until 13:37.
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On resuming—

Judiciary and Courts (Scotland) 
Bill: Stage 1

The Convener: Item 2 is the second of the 
committee’s scheduled oral evidence-taking 
sessions on the Judiciary and Courts (Scotland) 
Bill. It gives me great pleasure to welcome Lord 
McCluskey to the committee this morning. Lord 
McCluskey is a former Solicitor General for 
Scotland and former Opposition spokesman for 
Scottish legal affairs. For many years, he was a 
distinguished judge in the Court of Session and 
the High Court. 

We have read with considerable interest the 
submission that you made to the committee, Lord 
McCluskey, and your article in The Scotsman. We 
are very interested to hear what you have to say 
on the bill this morning. We are exceptionally 
grateful to you for giving us your time to give 
evidence. 

We will go straight to questions. You have been 
critical of the scope and nature of the consultation 
process that lead to the bill. Are you satisfied that 
adequate time was allocated to that process and 
that interested parties had sufficient opportunity to 
contribute to it?

Lord McCluskey: I am reasonably satisfied 
about that. However, I point out that whereas on a 
previous occasion a royal commission sat for three 
years and visited a number of countries, this 
consultation started out by giving people 99 days 
in which to respond to the draft bill, among a 
number of other papers. Ultimately, however, the 
delay that was apparently caused by the Lord 
President’s illness means that there was probably 
sufficient time. In fact, when one looks at the bill, 
the issues that it covers are much narrower than 
was envisaged in the draft bill. I am reasonably 
satisfied, however.

The Convener: You questioned the need for the 
bill on the basis that judicial independence is 
already protected by common law. The committee 
heard last week that the provisions are important 
symbolically as they will define in legislation

“the boundaries and relationships between the different 
institutions of government in Scotland.”—[Official Report, 
Justice Committee, 11 March 2008; c 584] 

We also heard that they are a necessary 
safeguard in the event of what was 
euphemistically described as less pleasant times.
What is your response?

Lord McCluskey: Well, they are not necessary 
and they are not a safeguard. The evidence that 
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you heard last week was, with respect, naive. The 
Lord President said:

“We live in pleasant times. Times may not always be 
pleasant, however.”—[Official Report, Justice Committee, 
11 March 2008; c 568.]

Bill Butler then asked whether the Lord 
President was saying that, in future, the provision 
could be more than symbolic. The simple answer 
is that it could never be more than symbolic, 
because, if an unpleasant Government came to 
power—that is to say, one that did not respect 
democratic values, which is what I suppose the 
Lord President meant by times perhaps not always 
being so pleasant—do you imagine that it would 
not behave like the Governments in, say, 
Zimbabwe, Pakistan or Chile, or, earlier in my 
lifetime, those of Spain, Portugal, Germany or 
Greece? If a party came to power that did not 
respect democratic values, the legislation that we 
are discussing would not be worth the paper that it 
is written on. Just as this Parliament can pass the 
bill a week on Monday and repeal it a week on 
Tuesday, it can be amended. The word “not” can 
be inserted, for instance. The provisions are worth 
nothing at all. My other fear is that the provisions 
will narrow the scope of judicial independence.

The Convener: That is an interesting point. 

You have suggested that giving the Lord 
President formal status as the head of the Scottish 
judiciary will add “significantly to the burdens” of 
that office and will 

“transform the Lord President into a super administrator.” 

You will have heard what Lord Hamilton had to 
say on the matter last week. Were you reassured 
by his evidence that he envisages that the majority 
of his time will be spent doing what Lord 
Presidents should—to my mind, at least—be 
doing, which is presiding over the appeal court?

Lord McCluskey: Over my lifetime, the Lord 
President invariably remained in office as Lord 
President until he retired. However, latterly, the 
burden of administration has become such that 
Lord President Hope and Lord President Rodger, 
who followed him, departed as quickly as they 
could to London, in order to write judgments on 
matters of law rather than administer everything 
from the colour of the lavatory paper to the 
frequency with which the windows in Parliament 
house were cleaned, which are a couple of 
examples of the kind of thing that they had to 
regulate. 

I advocated publicly—but without success until 
recently—that a chief administrative judge should 
be appointed. I have seen examples of that in 
America, Australia and elsewhere. That has now 
been done.

Judges are not good administrators. A judge has 
been an advocate for most of his life. He 
administers his fee book and his diary and nothing 
else. He has no staff. He operates through a 
limited company, Faculty Services. My experience 
of administration was very small, like that of the 
Lord President. The burden that is put on the Lord 
President requires him, therefore, to engage large 
numbers of civil servants to do his bidding, and I 
do not approve of that. I do not approve of the 
growth of the civil service, which has been 
massive in my time, especially in the Crown 
Office. When I started in the Crown Office, there 
were about four civil servants; now, there must be 
80.

The Convener: When was the administrative 
judge appointed?

Lord McCluskey: I do not know. It was not 
done when I retired in 2004, but, having read the 
Lord President’s evidence, I now understand that 
there is one. I advocated that for many years—in 
fact, I did so in my responses in 2006, so it must 
have been done since then. 

The Convener: To some extent, I share your 
concerns, which is why I questioned the Lord 
President quite thoroughly last week and 
discovered, in doing so, that he was content with 
the situation. It may well be that the appointment 
of the administrative judge has greatly alleviated 
the administrative pressure on the Lord President.

Lord McCluskey: It may have done, but it will 
also have made another judge devote more time 
to administration, because that is what is 
happening.

In my time, a number of judges retired early 
because they went on the bench to do what they 
had been doing all their lives—to consider the 
development of the law and its application to 
particular cases—but found themselves moved 
more and more towards criminal business. 
Nowadays, judges spend about three sitting days 
out of four wearing criminal robes and doing 
criminal business, either in appeal cases or in trial 
cases. The amount of time that they spend 
developing the law is tiny—I would be surprised if 
it were a quarter. If they are going to be given 
administration burdens as well—the bill is full of 
such burdens—I am afraid that that will make 
people disenchanted. Already we see that 
sometimes the best people do not apply to go on 
the bench.

10:15

The Convener: You will have heard the 
evidence that Lord Hodge, who is a comparatively 
recent appointment, gave last week. Prior to his 
appointment, he was principally a civil practitioner.
He underlined the point that you have just made 
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about the bias of criminal work over civil work, but 
he said that judges are very adaptable and that 
there was no reason why they should not be able 
to carry out the dual role of being both a Court of 
Session judge and a High Court judge.

Lord McCluskey: I accept that, but he was 
addressing a different point. He said that a person 
does not have to be a criminal lawyer with criminal 
experience in order to be a good judge in a 
criminal case, because the technique is the same. 
I will use a metaphor. A person may learn to drive 
in a Ford Escort, but if they win the lottery and get 
a Bentley, they will still be able to drive it. In a 
sense, if a person moves into the criminal courts 
from doing civil work, which involves skills in 
impartiality, research, listening to arguments and 
the proper phrasing of words, they will carry their 
skills with them. I was fortunate. I spent a lot of my 
career—12 years—in the Crown Office, and much 
of it working for the defence in the criminal courts. 
I also did tax, civil and planning work. However, I 
understand what Lord Hodge was talking about. 
He did not say that judges are happy to have more 
administration work or even that they are happy to 
do criminal work—he said that judges are 
competent to do such work. I agree with that.

The Convener: I accept that there is a difficulty 
with the Lord President, which is why I was firm in 
pursuing the matter with Lord Hamilton last week. 
However, how much administration work will a lord 
ordinary have if the bill is passed?

Lord McCluskey: Very little, unless he is made 
a chief administrative judge or is appointed to a 
position such as senior lord ordinary. However, it 
is a serious matter for the Lord President. I think 
that the recent history of Lords President, from 
Lord Hope onwards, indicates that the burden of 
administration is intolerable. I used to have an 
office next door to Lord Emslie in his latter days as 
Lord President. He was very upset about the 
amount of administration that he had to do.

The Convener: I want to turn to the constitution 
of the Judicial Appointments Board for Scotland. 
The bill aims to put that board on a statutory basis. 
You have said:

“The more judges on the Board the better.”

What role, if any, should lay people have in 
relation to judicial appointments?

Lord McCluskey: I can see a role for lay 
people. The reason why I made that point—I 
support other judges on this matter—is that, as a 
judge, I have had to study other judges’ opinions. I 
do not mean only results—I mean their reasoning. 
Judges look at such opinions in court every day, 
but lay people do not. How many people here, for 
example, can honestly say that they have sat 
down and read a whole 30-page opinion from start 
to finish? Probably very few—but judges do it all 

the time. We might do so for the purposes of a 
case—if sitting as an appeal court judge, for 
example—or as general scholarship, but as a 
result we can detect who is able, who is less able, 
who is hard working, who is less hard working, 
who is slow, who is quick and who has a spark 
and who lacks a spark. We can make judgments 
every day about the people with whom we work in 
the same building, and we are in a good position 
to assess their merit.

The Convener: At the initial stage of a shrieval 
appointment, for example, is the balance struck by 
the Judicial Appointments Board for Scotland 
satisfactory, or should it be changed?

Lord McCluskey: To be honest, I know so little 
about the appointment of sheriffs under the new 
system that it would be offensive of me to offer 
you opinions on that as if they had any validity, 
because I do not think that they do. 

I am happy for laymen to be represented, but for 
other reasons that I have mentioned elsewhere, I 
do not like the trend towards positive 
discrimination in such matters, although I do not 
think that that applies to the composition of the 
Judicial Appointments Board.

The Convener: We will now move on to judicial 
appointments.

Bill Butler (Glasgow Anniesland) (Lab): Lord 
McCluskey, you have just given your view on 
positive discrimination and you have previously 
been critical of the provision that will require the 
Judicial Appointments Board to

“have regard to the need to encourage diversity in the 
range of individuals available for selection”.

You have described the idea as “politically correct 
nonsense”. Do you see any merit in the Judicial 
Appointments Board contributing to the 
development of a judiciary that more accurately 
reflects the society that it serves?

Lord McCluskey: I can see merit in the 
Government, whether through the board or 
otherwise, taking steps to enable more people to 
acquire the skills that are needed to be a judge. 
However, the comparison that I make, which I 
hope is not too far off the mark, is that if I am 
going to be operated on by a brain surgeon, I want 
the brain surgeon to be the best one—I do not 
want him operating because he is black, Jewish, 
Catholic or whatever. It is the same with judges—
the same kind of expertise is required. 

There was massive support for the notion, until 
the strange events of June 1993. I could give you 
quotes from the English Judicial Appointments 
Commission and many others who have said that 
we must cut out the idea of using diversity to dilute 
the quality of the judiciary.
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Bill Butler: I hesitate to put words in your 
mouth, but I think that you are saying pretty clearly 
that you believe in a meritocracy, rather than in 
positive discrimination or affirmative action, which 
you feel has a detrimental effect.

Lord McCluskey: Affirmative action has no 
place in the selection of brain surgeons or High 
Court judges. It is right to encourage people, 
whether women or others. My mother went to 
university with Margaret Kidd, who became the 
first female Queen’s counsel in the United 
Kingdom, so I know something about the 
background—my mother was conscious of it. I am 
anxious that women should be promoted on merit, 
which is exactly what is happening. If you want to 
promote Jews, Catholics or Muslims on merit, by 
all means do so, and by all means let the 
Government promote the acquisition by people 
from those unfavoured groups of the skills that 
they need to get on to the bench. However, to 
invite them to apply when they have not got those 
skills is a kind of mockery. The board has neither 
the membership nor the resources to promote the 
acquisition of those skills. If that is going to be 
done, it should be done properly and not by 
sticking section 14 in the bill.

Bill Butler: Are you saying that affirmative 
action has a place, but at an initial level, like the 
affirmative action that was carried out in education 
in the 1960s and 1970s in the southern states of 
America?

Lord McCluskey: I am happy with that and I 
always have been. I have studied the American 
system for various reasons—I gave the Reith 
lectures on the American constitution. However, 
affirmative action does not have much to do with 
the higher judiciary or, indeed, the shrieval 
judiciary. 

The chairman of the Judicial Appointments 
Board said that merit is not defined, which it is not. 
So what does it mean? He explained that it does 
not necessarily mean that a person has the 
capacity to do the job, but that there is a kind of 
belief on the board’s part that a person has the 
capacity to learn how to do the job. I do not want 
my train driver to be selected on the basis that he 
might learn how to drive a train or a brain surgeon 
to be selected on the basis that he might learn 
how to do the surgery. When people go on the 
High Court bench, they must be able to do the job 
then and there, because the work starts on day 
one—their first case might be a murder case.

Bill Butler: So the Judicial Appointments Board 
is not a place for apprentices.

Lord McCluskey: Certainly not. By all means let 
the Government do that work, but do not pretend 
that it can be done by a board that has neither the 
resources nor the membership to do it.

Bill Butler: You described the process to 
appoint the new Lord President in 2005 as 
“shrouded in secrecy”. Do you consider that 
placing the procedures for appointing the Lord 
President and Lord Justice Clerk on a statutory 
footing will improve the transparency of the 
process?

Lord McCluskey: I do not think that 
transparency comes into it. What if we were 
allowed to read the essays that Lord Hamilton and 
Lord Gill wrote? It was a ludicrous notion that 
people of their background and experience should 
write essays saying what they would do if they 
became Lord President. It was a bit like asking 
them to write about what they did on their summer 
holidays. 

We have not seen those essays, and we do not 
know by what process Sir David Edward, who had 
very little experience of what was happening in 
Scotland, was selected. We do not know the role 
of Lord Cullen leading up to the decision. Many 
questions are being asked behind the scenes. 
What process was used? It certainly was not 
transparent.

Bill Butler: In that case, how would you wish 
such appointments to be made?

Lord McCluskey: It is a difficult matter. We 
have to trust the ultimate political power, even 
though that does not always produce the best 
results. For example, the Prime Minister appoints 
the Lord Chief Justice of England and Wales on 
the advice of the Lord Chancellor; and the Prime 
Minister appoints our Lord President on the advice 
of the First Minister. We have to trust someone. I 
am happy to trust our elected leaders. Despite 
having been 30-odd years in the House of Lords, I 
am extremely democratic and respectful of 
democracy, and I trust elected politicians who 
have reached high office to do the right thing in 
relation to such matters. 

Bill Butler: The bill makes a number of 
provisions in relation to judicial conduct and 
complaints. Your response to the introduction of 
such measures is:

“The existing systems have not been shown to be 
inadequate.”

Do you consider that the existing systems are 
understood by and offer satisfactory recourse to 
court users?

Lord McCluskey: I do not know. However, I 
know that the existing system for High Court 
judges was introduced by section 95 of the 
Scotland Act 1998, as I am the author of that 
section. The Government of the day produced a 
proposal that a judge could be sacked by a 
majority vote in this unicameral Parliament. The 
judges, without my intervention, proposed that that 
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should be changed to a two-thirds majority. I took 
the view that even a 90 per cent majority would
not do; we had to follow a tried and traditional 
method, and we have had a tried and traditional 
method for sheriffs since 1887. 

It so happens that, when Sheriff Stewart was 
dismissed, I presided over the case in the inner 
house of the Court of Session. The system worked 
extremely well. There have been only two such 
cases involving sheriffs in my lifetime. The other 
one involved a sheriff whose name I forget, who 
advocated a vote for the referendum in 1979. 

Bill Butler: Was it Thomson?

Lord McCluskey: Yes. That was regarded as 
political, and Bruce Millan effectively had him 
removed. There have been no other such cases, 
as far as I am aware. 

That approach has never been used as far as 
the judges in the High Court are concerned. The 
Lord Advocate of the day, Lord Hardie, said in the 
House of Lords that he expected that it never 
would be used. I have the wording here 
somewhere. It is all in Hansard, anyway.

The Convener: I will open up the discussion to 
other members in a moment, but I wish first to 
make one or two points about the appointment of 
judges generally, and specifically the appointment 
of the Lord President and the Lord Justice Clerk. 
We have heard your views. Are we not inhibited to 
some extent by human rights legislation in respect 
of such appointments being made by the 
Government, which could cause a difficulty, as 
there is not the necessary detachment?

Lord McCluskey: The answer is no. The Lord 
Chancellor was a member of the Cabinet and prior 
to June 2003, he appointed the judges in England. 
The matter was considered by a high-powered 
committee led by Lord Slynn of Hadley, who was 
the British judge in Luxembourg. That committee 
came to the conclusion that there was no 
contravention of the Human Rights Act 1998.

I go to many places around the world, including 
almost all the signatory countries to the European 
convention on human rights, where the judges are 
appointed by those with political power. It has 
always been so, and it is so in the United States, 
which has had a Bill of Rights since 1791. Its 
judges are appointed by the President, subject to 
the advice and consent of the Senate Judiciary 
Committee.

The Convener: We believe that complaints are, 
at the moment, few and far between, although we 
have asked for further figures. I am anxious not to
put words in your mouth, but do you think that, in 
its provisions regarding complaints, the bill might 
be using a sledgehammer to crack a nut?

10:30

Lord McCluskey: Your phrase is not entirely 
original, but in this case I am happy to adopt it.

If everyone who complains about a judge 
secures a full hearing involving committees and a 
ridiculous so-called reviewer who reviews the 
review—I do not know who will review the 
reviewer—you will have big fleas on the backs of 
little fleas, little fleas on the backs of other fleas 
and so on ad infinitum. Of course, you can have 
such a system, but you will pay the price in 
bureaucracy, time wasting and giving people 
opportunities to mock the judicial system.

On the whole, the current system works 
reasonably well. I can think of several High Court 
judges in my time who drank too much, who did 
not do their homework and who did not turn up—I 
will certainly not name any names, even if invited 
to do so—and they were successfully dealt with 
behind the scenes by the Lord President. That is 
the way the system has to work.

Margaret Smith (Edinburgh West) (LD): You 
have expressed your fear that the bill will narrow 
judicial independence. Will you expand on what 
you mean by that?

Lord McCluskey: I am happy to do so. First of 
all, the so-called duty in the bill is laid on a very 
select number of people. However, Donald Trump, 
whom I have mentioned in a couple of articles that 
I have written, is not obliged to respect the 
judiciary’s independence—and nor, indeed, am I. I 
am not a serving judge; I am not concerned with 
the administration of justice. The bill also ignores 
eight or nine other ways that I have listed in which 
judges can be influenced.

For example, within 48 hours of the terrorist 
incident at Glasgow airport, the Lord Advocate 
removed those who had been arrested to London 
for trial. What if the same kind of incident 
happened at Edinburgh airport and, knowing what 
happened in the previous incident, the accused—
and their lawyers—sought and were granted an 
interdict against their being removed to the Old 
Bailey? The First Minister might then go to the 
Lord President and say, “There’s nothing we can 
do about this case—that would be interference—
but in future would you kindly make sure that that 
daft judge doesn’t interfere with transferring these 
people to England and keeping the trouble away 
from Scotland?” Such interference could occur.

I have previously listed a good many other 
cases that highlight this very issue. For example, 
in the bloody Sunday inquiry, the Prime Minister 
allegedly gave instructions to the judge in charge. 
Moreover, as any trade unionist or historian of the 
constitution knows, judges who were known to be 
on the right were selected to sit on the trade union 
cases at the end of the 19th and the beginning of 
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the 20th century because they would find against 
the unions. There were also suggestions behind 
the scenes that Catholics should not sit on 
abortion cases or that Jews should not sit on 
immigration cases involving Muslims. As a result, 
judges can be deselected without contravening the 
terms of section 1. That said, the duties imposed 
by section 1 are pitifully small and bear very little 
relation to the common-law offence of attempting 
to interfere with the course of justice—which, I 
have to say, is the real safeguard.

I have one final point. The Lord President said 
that embedding the principle of judicial 
independence in constitutional structures was 
internationally recognised. After studying the 
issue, I know that that principle is embedded in the 
written constitutions of most countries in the world. 
However, given that they include Zimbabwe, 
Pakistan and Chile, that is no guarantee of judicial 
independence. Such independence lies not in 
constitutions and statutes but in the hearts of men, 
and I would rather it stayed there.

Paul Martin (Glasgow Springburn) (Lab): You 
have suggested that the bill’s provisions with 
regard to complaints about judicial conduct would 
make a mockery of the system. Will you elaborate 
on that comment?

Lord McCluskey: I would not go quite so far as 
that. Did I say “mockery”? If I did, I was getting 
carried away.

There is a price to be paid for setting up a body 
to inquire into little complaints, such as complaints 
that the judge was late, that the judge apparently 
had a cold and coughed over the witness, or that 
the judge appeared to be biased from the start. 
Appeal courts look into the things that really 
matter. Nowadays, we can listen to a recording of 
the trial judge directing the jury to establish 
whether the emphasis of his words shows a bias, 
so the appeal court can look into the kind of issue 
that really matters. For example, I had a well-
known party litigant before me who is barred from 
appearing in the courts except when he is being 
sued. When he appeared before me, he took the 
view that I was biased and wrote to everyone in 
sight, including the First Minister, the Lord 
President and me. He was a well-known nutter; I 
could mention his name, but I will not. The matter 
was simply not pursued.

There has to be some kind of system. The bill 
envisages one that will filter out the vexatious 
cases that have no merit. However, that also 
involves a judgment, so who makes the judgment 
about whether the person who makes that 
judgment has made the right judgment? The line 
has to be drawn somewhere.

Paul Martin: We could argue that that already 
happens in local government, where the 

ombudsman reviews the procedures that were 
followed. Is there an argument for having a filter to 
ensure that procedures were followed correctly 
during the judicial process?

Lord McCluskey: That is an argument, but it is 
not one that I support. As I said before, ultimately, 
we have to trust someone in the system, whether 
it is the Lord President, the First Minister, the 
appeal court, the judge, or whoever. You are 
saying that you somehow trust the ombudsman. 
One of my criticisms of ombudsmen, or the human 
rights commissioner, about which I addressed the 
committee a few years ago, is that when we 
consider the intellectual quality and experience of 
the people who are recruited for that kind of job, 
we find a much lower-grade type of person than 
the ones on whom they are sitting in judgment. 
That is what happens. The salary that was offered 
to the human rights commissioner was about half 
of that which was offered to a sheriff, so what kind 
of person is going to be recruited into that job? 
The situation is similar with ombudsmen; it tends 
to be the case that they are sitting in judgment on 
people who are much better qualified than they 
are. I am not happy with that. I would rather trust 
the people. It took me 29 years from being called 
to the bar to being elevated to the bench and, 
during that time, I hope that my weaknesses and 
strengths were properly assessed by my fellows. 
Ultimately, I deserve to be trusted if, after 29 
years, I have not been found out, so to speak.

Nigel Don: Good morning, Lord McCluskey. I 
want to take you back to your earlier comment to 
Margaret Smith about the bill narrowing the 
protection of judges and their independence. As I 
heard it, you referred to a common-law offence, 
about which I plead complete ignorance. Will the 
bill displace the common law and thereby narrow 
the independence of the judiciary, or will it 
supplement the common law and, overall, not do it 
any damage?

Lord McCluskey: First, the bill would not 
supplement the common law because it would not 
add anything at all. Secondly, I guess that it would 
probably not interfere with the common-law 
offence. However, there is a worry because, under 
the jurisprudence—the case law—of the European 
convention on human rights, one of the 
requirements for most of the provisions is that if 
they are to be enforced or evaded, there has to be 
a provision in law. Europe does not very much like 
the common-law system that obtains in the United 
Kingdom. The European Court of Justice could 
say that, as we have chosen to legislate for who 
has to respect the independence of the judiciary 
and by what means—it is very limited; section 1(2) 
says that ministers

“must not seek to influence particular judicial decisions”— 
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that supplants the common law. Sometimes it will 
and sometimes it will not, but I guess—and I am 
confident that I am right—that the bill will not 
supplant the common law. However, it certainly 
will not add to it. It is just gesture politics. 

Nigel Don: Are you suggesting that a specific 
provision to preserve the common law might be a 
useful precaution, on the basis that, as you say, 
other jurisdictions that do not like the common law 
might decide that it has been supplanted?

Lord McCluskey: No, there is no need for such 
a provision to preserve the common law. The 
crime of murder, and even the crime of rape, is 
defined by common law at the moment. Most 
serious crimes and offences are defined by the 
common law, and it tends to work. Ultimately, the 
bill would not replace the common law.

Nigel Don: But would that not be a wise 
precaution? Forgive me for pushing the point, but 
it is crucial. Whether the common law is displaced 
is fundamental to our constitution. You will note 
that we are in the process of revising the common 
law on rape, for all sorts of substantive reasons. It 
might well be that the common law on murder is 
sufficiently particular not to pose a problem. The 
point that you make is genuine, but another way to 
look at it might be that the inclusion of some 
means the exclusion of others. It might be that,
under common law, by imposing that duty on a 
few people, we exclude others.

Lord McCluskey: My guess would be that the 
courts would hold that the bill does not exclude the 
common law, but someone such as Donald Trump 
could make that argument—I choose him as an 
example of someone who might have an interest 
in litigation in Scotland without being one of the 
people who are listed in the bill as those who 
should not interfere. If he or his agent made an 
approach to a judge to say, “Come on, you come 
from that part of the country and you know those 
sand dunes aren’t worth the paper they’re written 
on,” that would not be a breach of the bill. If he 
was charged under common law with attempting 
to interfere with the course of justice, he could 
plead that Parliament has created a new offence 
and the old one does not exist any more. That 
argument could be used, although I do not think 
that it would succeed.

The real point is that the provision on judicial 
independence does not add anything. It is there 
for the reason that I have explained both in my 
Scotsman article and in my submission, to which 
the convener referred earlier: the English needed 
it, so we have slavishly copied them. The Lord 
President said that provisions of this kind are 
recognised internationally, but that is not true. It is 
true in many constitutions, and it is true in the 
English jurisdictions—the colonies, to which we 
handed down constitutions in which we included 

independence of the judiciary—and we now have 
it in England for the reasons that I explained in my 
article. However, we have never had a statutory 
declaration in Scotland. There is no need for us to 
follow slavishly and plagiarise the English 
legislation. 

The Convener: Lord McCluskey, the committee 
is obliged to you for taking the time and trouble to 
give evidence this morning. What you have to say 
is frequently controversial but always interesting, 
and it will impact considerably on our 
consideration of the bill.

10:43

Meeting suspended.

10:46

On resuming—

The Convener: I welcome the second panel. 
Eleanor Emberson is the chief executive of the 
Scottish Court Service and Alastair Sim is its 
director of policy. We will ask a particular series of 
questions, but if we feel that anything else needs 
to be teased out, we will certainly ask about it.

Stuart McMillan (West of Scotland) (SNP): 
The bill will establish the SCS as a body corporate 
of 13 members, chaired by the Lord President and 
with a majority of judicial members. What 
contribution will senior members of the judiciary 
make to the work of the SCS?

Eleanor Emberson (Scottish Court Service):
The purpose of the SCS is to provide all the 
support arrangements for the courts. A good, 
effective working relationship between the officials 
of the court service and the judiciary is essential. 
Sitting down together and taking an overview of 
the business of the courts and of the necessary 
arrangements to support the courts, their 
development and their plans and strategy seems 
to me a positive thing to do.

The Convener: Do you have anything to add, 
Mr Sim?

Alastair Sim (Scottish Court Service): No, I 
think that that is a fair description. I add only that 
our experience of working over the past year with 
a new strategic board that includes judicial 
representatives has been extremely positive. We 
have been lucky to have Lord Philip and Sheriff 
Principal Bowen on our strategic board in an 
advisory capacity. That has helped us to take 
decisions that are better by being informed by the 
judicial perspective and which the judiciary 
understands better because of the judicial 
representatives’ participation in the decision 
making.
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Stuart McMillan: Are you satisfied that a single 
office-holder can carry out the dual functions of 
head of the judiciary and chair of the SCS? How 
much time will the Lord President be required to 
devote to his role as chair of the SCS? Before 
answering, I ask you to bear in mind Lord 
McCluskey’s earlier points regarding the amount 
of administration that judges currently must 
undertake.

Eleanor Emberson: I do not envisage that role 
imposing a much greater burden of administration, 
but it might involve time being spent in different 
ways. There would, of course, be the time spent 
chairing board meetings, as well as a certain 
amount of time for being briefed for that. Lord 
McCluskey talked earlier about Lords President 
having to decide on trivial matters to do with the 
functioning of business in Parliament house, which 
is not a good use of judicial time. It strikes me as a 
much better use of a Lord President’s time to chair 
a board of the Scottish Court Service so that he 
and all the other members have confidence that 
that board is delegating, through its officials, all the 
detailed decisions. I hope that, rather than taking 
more time, that would be time better spent.

Stuart McMillan: How will the board of the SCS 
ensure that the views of court users are 
considered in the running and operation of the 
courts?

Eleanor Emberson: We spent a lot of time 
thinking about that. The customers of the Scottish 
Court Service can be viewed in many different 
ways. Obviously, they include all those who walk 
through the doors of the court building, whether for 
a court case or simply for some administrative 
matter. However, the service’s customers are 
ultimately all the people of Scotland, many of 
whom may never need to set foot in a court. 
People need to know that if they ever end up in 
the unfortunate situation of needing to enter a 
court, the system will work well.

After spending some time thinking about the 
different groups of people who use the courts and 
how their views could be represented, we came to 
the view that the best way to represent court 
users—customers of the service—is for the board 
to have three independent members who are not 
part of the legal system and who can, in effect, be 
the voice of the people of Scotland. The 
independent members will bring to bear their 
expertise on how to run the system efficiently. 
They will not represent particular interest groups 
because there are potentially many such groups 
and, once we started down that road, we would 
need to choose some groups rather than others.

Stuart McMillan: How will people be able to 
convey their thoughts, opinions and suggestions to 
the independent members?

Eleanor Emberson: Are you thinking about 
people who have a particular issue to raise about 
the way in which court business is done?

Stuart McMillan: Yes. I am thinking about 
individuals rather than representatives of 
organisations.

Eleanor Emberson: We already receive 
feedback from individuals both locally and, 
occasionally, nationally. Many of our local courts 
have gained the charter mark, for which they need 
to show that they have feedback mechanisms to 
take into account the comments of court users. 
Such courts need to demonstrate that feedback 
forms are available in court and that the feedback 
is used and acted on or, where that is not 
possible, that an explanation is given to people. 
People also write to headquarters to complain 
about particular issues or to draw them to our 
attention. Sometimes, we cannot do anything 
about those issues, but often we can choose to act 
on the feedback. I do not envisage that being any 
different. Significant issues that are raised will be 
brought to the attention of the board.

Alastair Sim: We also put a lot of work into a 
periodic survey of all court users who are passing 
through the court for any reason on a particular 
day. That feedback is taken extremely seriously by 
the management of the Scottish Court Service. If it 
points up an issue on which people are 
experiencing a degree of dissatisfaction, we know 
that we need to address that. I certainly hope that 
the Scottish Court Service in its new statutory form 
will continue to use such methods to ensure that 
we know what court users are thinking and that we 
have a structure to consider and respond to that.

Stuart McMillan: How regularly does that 
survey take place?

Alastair Sim: At the moment, the survey takes 
place annually. It will be up to the new body to 
consider whether that is the right cycle. I will 
certainly advise the new Scottish Court Service to 
ensure that such surveys are carried out 
reasonably frequently so that we continue to 
receive an up-to-date snapshot of the experience 
of court users.

Paul Martin: Could you give us a specific 
example of feedback on which action has then 
been taken?

Alastair Sim: The first example that springs to 
mind is the experience of witnesses in courtrooms 
who have been waiting to be called. Obviously, it 
can be frustrating if people are waiting for a while 
without knowing when their case will be heard. We 
have done some work to ensure that witnesses 
are kept better informed about when their case will 
be heard and are updated when business changes 
during the day. We can pick up on such elements 
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and niggles from the court user’s perspective and 
do something to address them.

Eleanor Emberson: If we establish the statutory 
body that is envisaged in the bill, there is potential 
for significant issues that come up in the customer 
survey to be considered by a board whose 
members include not just officials but members of 
the judiciary and which is chaired by the Lord 
President. In that way, the judiciary and officials 
can consider together issues that are raised about 
court business.

Paul Martin: If we are realistic, do we think that 
the Lord President will consider the feedback 
forms as part of the new board that will be set up? 
Do you expect the Lord President to go into that 
kind of detail?

Eleanor Emberson: No, I do not envisage the 
Lord President considering feedback forms; we 
make a report of the customer survey and the 
main issues that were raised in that survey. I 
would expect the board to look at an annual—or 
whatever the frequency—customer survey report.

Paul Martin: Do not get me wrong—I am not 
saying that the board should not consider the 
feedback; I am just trying to clarify matters. We 
are trying to lessen as much as possible the 
administrative burden on the Lord President, but 
then we are saying, “Actually, he is going to look 
at these feedback forms.”

Eleanor Emberson: No, he would not look at 
feedback forms; he would look at one report that 
would cover all the survey results.

Alastair Sim: An important point is that such 
consideration would not involve the Lord President 
alone; it would go to all 13 members of the 
Scottish Court Service corporate body. It might not 
be the Lord President who takes the lead in the 
new body, which will try to address the issues. As 
Eleanor Emberson said, the board members 
would get a summary of the main points that 
would be written in such a way that a busy person 
is able to assimilate them and come to a 
reasonable view on them.

Nigel Don: Last week, the Sheriffs Association 
pointed out that that there was no emphasis in 
section 57 on the Scottish Court Service providing 
a service for those sheriffs who sit on the bench. 
You did not draft the bill—or perhaps you did, I am 
not sure—

Eleanor Emberson: No.

Nigel Don: There seems to be an omission in 
the bill, which notes a particular need to take into 
account members of the public and slightly less 
need to consider those who are in the judicial 
system but has absolutely no requirement to do 
anything for judges and sheriffs. Do you regard 
that as an omission?

Alastair Sim: The logic of that is explained first 
at section 57(1), which details our core purpose of

“ensuring the provision of, the property, services, officers 
and other staff required for the purposes of—

(a) the Scottish courts, and

(b) the judiciary of those courts.”

That puts our duty to the judiciary absolutely at the 
statutory centre of what the Scottish Court Service 
is about. Section 57(2) qualifies that by saying that 
our duty is not only to the judiciary; we also have a 
duty to make sure that the administration of justice 
is co-ordinated with other bodies and that we take 
account of the needs of court users and the public. 
The duty to the judiciary is appropriately placed at 
the centre of our purpose, but it is appropriately 
conditioned by our wider duties.

Nigel Don: Thank you; that was an entirely 
satisfactory response.

Section 61 states that

“The SCS may give information or advice”

and that

“The Scottish Ministers must have regard to such 
information”.

Do you have a feeling about where that came 
from, what it is supposed to provide and whether 
the duty on the ministers to take notice of advice 
that “may” be given is appropriate?

Alastair Sim: I think that it is about right. The 
Scottish Court Service may decide to offer 
advice—there will be an operationally informed 
perspective from the Scottish Court Service about 
what proposals for policy or legislation might work 
or be drafted in a way that will work. There is a 
role for the service to give operationally informed 
advice and we may want to give it in 
circumstances that we see as desirable.

It is fair that, once such advice is given, there 
should be a duty on the Scottish ministers to think 
about it. There is no obligation on them to take the 
advice that the Scottish Court Service may offer, 
but it is reasonable that there should be an 
obligation on them to think about it seriously.

Nigel Don: On what sort of timescale or at what 
frequency do you envisage such advice being 
given? Do you visualise formal quarterly reporting 
or the occasional phone call?

Alastair Sim: I do not see formal advice being 
given particularly often. We would continue in a 
process of dialogue with policy makers in the 
Scottish Government, as we do at the moment.
Almost daily, we are in conversation with policy 
makers in the Scottish Government about how 
legislation or policy can be made so that it will 
make sense when it operates in the courts. We 
offer practitioner-informed administrative advice to 
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help them to ensure that policy and legislation are 
delivered in a way that is technically right. 

11:00

Nigel Don: I am trying to work out the legal 
implications of the provision. From last week, we 
got the message that the judges do not imagine 
that a lot of this is going to be litigated on. 
However, suppose I was that Scottish minister. At 
what point would I have to take what you are 
telling me as advice that I must have regard to? 
We would have telephone conversations and face-
to-face meetings quite regularly, and I would like 
to know what advice must be taken into account. 
Can you see the problem that I am getting at?

Alastair Sim: I do not see it as a problem. 
There would be few occasions on which the 
Scottish Court Service might choose formally to 
escalate something by saying, “We are offering 
formal advice under section 61, to which you 
should have regard because we are dealing with a 
serious situation.” I would interpret the provision 
as meaning that ministers have to have a 
reasoned reason for not taking our advice. I see 
the provision as a long stop and I think that our 
continuing process of discussion with core policy 
makers in the Scottish Government will be such 
that matters will never escalate to the stage at 
which we would be quoting section 61 at people. 

Nigel Don: On the accountability of the Scottish 
Court Service to Parliament, what is your view on 
the idea that the Lord President should have a 
degree of accountability to Parliament, in addition 
to all the other things that we know he is 
responsible for? Is that the right route by which 
accountability can be ensured?

Eleanor Emberson: I am the accountable 
officer for the Scottish Court Service at the 
moment and I would have that role under the new 
arrangements as well. I would expect to be the 
person to answer any questions that this 
committee or other committees might want to ask 
about the business of the service. There are 
strong requirements on me to ensure that 
everything is done properly, that there is efficient 
use of public funds, that a best-value approach is 
taken and so on. If I had any concerns about any 
of that, it would be for me to draw that to the 
attention of the board, including the Lord President 
as chair. There are already procedures that could 
be followed if my view were overridden. I think that 
all the safeguards are in place. 

Nigel Don: That begs the question of what you 
see as being the role of the Lord President, as the 
head of the Scottish Court Service’s corporate 
body, in being accountable to Parliament. Does he 
have such a role?

Eleanor Emberson: As the Lord President said 
to you, the situation might arise in which the 
committee chooses to invite the Lord President to 
come and give you an account of what has been 
done. However, I do not think that he is the person 
who is ultimately answerable for the proper use of 
public money or the proper handling of business in 
the service. 

Nigel Don: That confirms my feeling that there 
is an ambiguity here. However, there are plenty of 
ambiguities around.

Alastair Sim: It is the normal arrangement in 
public bodies that it is the accountable officer who 
is accountable to Parliament. Obviously, if there 
were an issue that was of serious concern to 
Parliament, the Lord President would accept an 
invitation to speak to the committee. We are not 
departing from the normal accountability 
arrangements. 

The Convener: That is a matter that is worthy of 
some further inquiry. 

John Wilson (Central Scotland) (SNP): I would 
like to tease this out. We have a situation in which 
we have a Lord President who is the corporate 
head of the service and a chief executive who is 
the administrative head. What accountability will 
you, as the chief executive, have to the Lord 
President in relation to the Scottish Court 
Service’s operational structures and what 
accountability should the Lord President have to 
the Parliament in relation to his role in the service? 
I am trying to work out the balance. Usually, the 
chief executive of a body is the accountable 
officer, but we are setting up a structure in which 
there is the head of the service and also another 
person, who reports to the head and who is 
accountable to the Parliament. The head of the 
service, the Lord President, may accept, on 
advice, a request to appear before a parliamentary 
committee, but he does not have to appear.

Eleanor Emberson: That is true. However, I am 
unsure what specifically the committee is 
concerned that it would need the Lord President to 
answer for in person that it would not be 
appropriate to ask the accountable officer about.

The Convener: The issue is causing us a 
problem. I will give an example, although I accept 
fully that the chances of this happening are 
remote. Just suppose that there was a massive 
overspend in the budget that caused political and 
ministerial concern. Someone would have to 
appear before a parliamentary committee—the 
Audit Committee, I presume—so that we could be 
satisfied on the issue. As I understand the bill, the 
responsible individual would be the Lord 
President.

Eleanor Emberson: The responsible individual 
would be the accountable officer. I would have 
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failed grossly to deliver on my responsibilities as 
accountable officer if I allowed the Lord President 
and the board to overspend the budget massively.

The Convener: We know that that is not going 
to happen, but you will appreciate that we must 
legislate for all eventualities.

Eleanor Emberson: Yes, I understand. 
However, the Parliament’s issue would be with 
me, as the accountable officer. One of two things 
would have happened: either I would have allowed 
the board to overspend its budget without 
protesting or saying that that was inappropriate—
in which case, I would have failed as an 
accountable officer and a whole load of actions 
could and should be taken against me—or, 
alternatively, I would have told the board that the 
overspend was simply not appropriate and that it 
could not do that and the board would have 
overruled me. In that case, I would have had to 
instigate formal procedures to seek written 
direction from the board that the approach was 
satisfactory. At that point, if I appeared in front of a 
committee and explained what had happened, I 
am sure that it would invite the Lord President to 
appear. If he chose not to do so, it would be for 
the Parliament to take a view on whether it was 
satisfied with the running of the service. There are 
provisions for the Parliament to indicate that it is 
not satisfied with that and to make alternative 
arrangements.

Paul Martin: To clarify, who would have 
appointed the accountable officer?

Eleanor Emberson: The principal accountable 
officer, who is the permanent secretary, would 
have appointed me as the accountable officer.

Paul Martin: So, potentially, the parliamentary 
committee could ask the permanent secretary to 
appear before it.

Eleanor Emberson: Indeed it could.

Alastair Sim: The committee has asked about 
the Lord President’s personal accountability in 
relation to the governance of the Scottish Court 
Service. One additional point is that it is the 
Scottish Court Service corporately—which 
includes all 13 members—that is responsible for 
governance. Eleanor Emberson would appear on 
behalf of the body corporate. There is no personal 
responsibility for the Lord President; there is 
corporate responsibility for the Scottish Court 
Service.

John Wilson: That is what I was trying to tease 
out. I thank Eleanor Emberson for expanding on 
the action that the Parliament could take to call to 
account the Scottish Court Service, as a corporate 
body, if it decided to ignore her advice. Alastair 
Sim is right that the corporate body has the 
ultimate decision-making powers.

The chief executive will act under that body and 
deliver as it instructs. However, who would 
ultimately be responsible if there was a dispute 
about expenditure—if, for example, the corporate 
body had decided to spend more money in 
particular areas of the court service than had been 
budgeted for? Using the Lord President as the 
head of the corporate body raises an 
accountability issue that we as parliamentarians 
need to tease out. We could call the chief 
executive before us, but that person would simply 
be acting under instruction from the corporate 
body. Permanent secretaries could appear before 
the Parliament, but if a corporate body of 13 
members made a decision that was contrary to its 
financial or other workings, how would we call it to 
account?

Eleanor Emberson: The Parliament would be 
able to invite the Lord President to appear before 
it. In such a dire situation, it is hard to believe that 
he would not accept that invitation, but if he chose 
not to do so, parliamentarians could summon non-
judicial members of the corporate body and the 
principal accountable officer. In the end, if MSPs 
were not satisfied and the Parliament had, in 
effect, lost confidence in the corporate body’s 
ability to run the service, the bill contains 
provisions to take away that ability.

Alastair Sim: I would add that it has been a 
principle in the United Kingdom and Ireland for a 
long time—admittedly in relation to judicial rather 
than administrative matters—that the judiciary is 
not compellable before the Parliament. It would be 
quite a major step to suggest departing from that 
principle.

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): The committee has been given evidence 
that questions the point of the bill. If the bill is 
enacted, how will the public and all those who are 
involved in Scottish court proceedings benefit? 
What changes will the bill make to the way in 
which the Scottish Court Service operates?

Eleanor Emberson: We will have a board on 
which the judiciary and people who represent a 
range of other interests sit down together, which 
will allow us to agree changes, modernisations 
and ways of doing business that have both judicial 
and official buy-in. Sometimes, it can be difficult to 
modernise in the court service. What the bill will 
enable is a body that will have the powers that are 
needed to make decisions to improve the service. 
I do not have anything specific in mind but, for 
instance, the civil courts review is running at the 
moment. When recommendations emerge from 
that and changes must be made, we will have all 
the right people around the table to be able to 
drive those changes through.

Cathie Craigie: Leaving aside the board, what 
changes will a member of the public see?
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Eleanor Emberson: That would depend on the 
decisions that the board took.

Cathie Craigie: So there would be no 
immediate benefit. Are you suggesting that there 
is currently a weak management team that is not 
prepared to take decisions, but that we could have 
a board that would be prepared to take decisions?

Eleanor Emberson: I certainly do not think that 
the management team is weak. A number of 
difficult decisions have had to be taken. However, 
at the moment, the management team takes 
decisions about the administration of business that 
are, in effect, driven by ministers—we are talking 
about a ministerial agency. If we want to think 
about how to change the running of court 
business, the judiciary must co-operate and be 
part of the process. At the moment, no group 
consisting of the judiciary and officials exists, 
although we are starting to move in that direction, 
as we have already brought on to our board a 
judge and a sheriff principal. The judiciary and its 
support people need to move in the same direction 
to achieve the things that we want to achieve and 
make things better for the person who walks 
through the courtroom door. Such people will not 
feel a difference on day one, but they should feel a 
difference over time.

11:15
Margaret Smith: On the basis of what we have 

heard already I want to return to the subject of 
accountability. I served for a short time on the 
Audit Committee and my understanding is that if 
there was a problem with the finances of the 
Scottish Court Service, the accountable officer—
which is you, Ms Emberson—would be called in 
front of that committee. If you had done everything 
in your power to avoid an overspend, and the 
situation had reached a point at which you had to 
refer it back up the management line, the principal 
accountable officer would be the head of the civil 
service, Sir John Elvidge, who could be asked to 
come before the Audit Committee to discuss those 
matters. 

In fact, there is a role not only for the Audit 
Committee but for Audit Scotland, which could 
take steps—such as section 22 reports—to come 
to terms with the financial difficulties that were 
facing the service, and put in hit squads and all 
sorts of other things to deal with that particular 
issue. I see that you are nodding, so it seems that 
you agree.

Eleanor Emberson: Yes, that is all correct.

Margaret Smith: I am less concerned about 
financial accountability, because there is a 
process in place—it might be of interest to the 
committee to request views on that from the 
Auditor General and our colleagues on the Audit 

Committee—than I am about non-financial issues. 
How would you deal with those? Would that level 
of accountability involve the Justice Committee 
rather than the Audit Committee? If so, we have to 
give that some thought. 

Eleanor Emberson: The duties of an 
accountable officer are drawn quite widely. They 
are not simply about not overspending the budget 
or about observing financial propriety; they cover 
best value, the performance of the service and the 
achievement of targets, objectives and things like 
that. I am not best qualified to say whether the 
Justice Committee or the Audit Committee should 
hold me to account, as accountable officer, for 
those performance aspects, but it is clear in the 
guidance to accountable officers that those 
aspects are no less of a duty than the financial 
aspects. The accountable officer should ensure 
that the board—the corporate body—is clear about 
all that and that it acts not just within a budget, but 
within a series of other requirements relating to 
efficiency within the public sector. 

The Convener: There are no more questions. I 
thank Eleanor Emberson and Alastair Sim for their 
attendance. 

11:18

Meeting suspended.

11:24
On resuming—

The Convener: The third panel comprises 
representatives of the Public and Commercial 
Services Union. I welcome Ken Brown, the branch 
secretary; Eddie Burrows, the branch learning 
representative; and Brian Carroll, the former 
branch chairman of the union’s Scottish Court 
Service branch. We have received the PCS 
submission and circulated it to members. We will 
now proceed with our questions.

John Wilson: Have you had sufficient 
opportunity to contribute to the Government’s 
consultation process? Have your representations 
been considered and taken into account?

Ken Brown (Public and Commercial Services 
Union): We are satisfied. We have had meetings 
with the chief executive, and the director of 
personnel and development confirmed in writing 
on 19 February that

“the intention within the legislation is for the existing and 
future staff of the Scottish Court Service to continue as civil 
servants and have membership of the Principal Civil 
Service Pension Scheme (PCSPS).”

John Wilson: Under the proposed governance 
arrangements, to what extent is there a risk of the 
Scottish Court Service becoming a servant of the 
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judiciary rather than a servant of the Crown and of 
the public?

Ken Brown: There has been some clarification 
of that in the evidence that the committee has 
heard. When we were considering that, there was 
a feeling amongst our members that there could 
be problems in the relationships between the 
judiciary and Scottish Court Service staff. 
However, I have listened to the evidence that has 
been given to the committee and, now that the 
point has been clarified, we do not think that such 
a conflict will arise.

John Wilson: You have based what you have 
just said on the evidence that you have heard in 
the committee. As staff representatives, do you 
propose to take up the issue and formalise what 
you have heard today, especially if it has assured 
or satisfied you?

Ken Brown: We have partnership arrangements 
with the Scottish Court Service management. 
From what we are hearing, we think that those 
arrangements will continue. As far as we can tell, 
the union will not have any direct involvement with 
the judiciary for dealing with issues that arise for 
our members within the Scottish Court Service.

John Wilson: Your response to the consultation
paper indicated that the SCS had

“undergone a massive change in its Management 
structure”. 

How equipped is it to undertake further change?

Ken Brown: That is one of our major concerns. 
Lothian and Borders is going through unification at 
the moment; Grampian, Highland and Islands will 
follow; and the rest of the sheriffdoms in Scotland 
will go through unification by the end of the year. 
That is a major change, which should be bedded 
in before we move to a unified court service under 
the jurisdiction of the judiciary.

We acknowledge that a unified judiciary will be 
good for the SCS and we are pleased to see it 
happening. However, there is an awful lot going on 
and we are not entirely sure that we can cope at 
the coalface. I am sure that things are okay at 
board level, but we feel that we might be taking on 
too much with all the changes that are going on in 
the courts.

Paul Martin: Do the panel members support the 
judiciary’s involvement in the strategic governance 
of the SCS? Are they content with the proposed 
composition of the service?

Ken Brown: Last week, it was suggested that 
the chief executive should not be on the board. 
That concerned us a bit, because it is at board 
level that the voice of the service will be heard. We 
are fairly content with the proposed set-up, and 
acknowledge the involvement of judges and 

sheriffs in selecting certain court staff because 
they have been given the appropriate training to 
enable them to do that. We might be concerned 
about the involvement of judges and sheriffs in the 
management of day-to-day business.

Paul Martin: Can you us give any examples of 
difficulties that could arise as a result of the 
proposals?

11:30

Ken Brown: Part of the problem is that the 
involvement of the sheriffs principal varies. In one 
sheriffdom, the sheriff principal has had little 
involvement with his sheriffs or the sheriff clerks, 
whereas in another, the sheriff principal is very 
much hands-on, which can cause its own 
problems.

Paul Martin: Do you have any views on the 
ability of the proposed SCS board to take into 
consideration the views of court users?

Ken Brown: As Alastair Sim said, regular 
surveys are conducted in the local courts and in 
the courts of the Scottish Court Service. Complaint 
forms are available in all our courts to enable 
members of the public to complain about the 
sheriff clerk’s staff. However, I think that many 
complaints are about the handling of the case by 
the sheriff or by the parties—that is, about the 
outcome of the case—rather than about the 
administration of the courts.

Paul Martin: Given that your members are also 
court users, what is your experience, as a 
representative of staff, of the feedback forms that 
we heard about earlier? Do those forms have any 
impact?

Ken Brown: In the case that Alastair Sim
mentioned, part of the problem is that sheriff clerks 
are responsible for the building, irrespective of 
whether the witnesses are in attendance for the 
Crown or for the defence. Steps were taken to 
ensure that court officer staff keep witnesses 
informed regularly about how cases are 
proceeding and when they are likely to be taken. 
Over the years, we have tried to make the 
situation more comfortable for witnesses. 
However, the Crown is responsible for calling 
witnesses. Sometimes, witnesses need to be 
present for the whole day and are then called back 
the following day. People may not be too content 
about having to sit around without knowing what is 
happening.

Paul Martin: Does the feedback from your 
members suggest that the situation has improved 
as a result of the new arrangements?

Ken Brown: Yes. Over the past number of 
years, a great deal of focus has been placed on 
the customer. Many moves have been made to try 
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to improve the lot of people who come into the 
courts.

Paul Martin: The PCS response to the 
consultation on the draft bill proposed the 
introduction of an appraisal system for the 
judiciary. Are you still in favour of that? What 
purpose would such a system serve?

Ken Brown: It was interesting that Lord 
McCluskey said earlier that, from reading a 
judgment, he can get a feel for whether the person 
who wrote it is a fast worker or a slow worker and 
for whether that person fully understands the law. 
We think that that should be identified. Continuous 
learning should apply. If a judge is found wanting 
in specific areas, that should be addressed 
through an appraisal system.

Paul Martin: Are you satisfied that such 
arrangements could be put in place effectively?

Ken Brown: Yes.

Paul Martin: The Scottish Court Service will be 
responsible for determining and implementing 
policy, but it will operate within a set of policies 
that are set out in the corporate plan that has been 
agreed with the Scottish ministers. The Scottish 
Court Service will be required to have regard to 
guidance that is given to it by the Scottish 
ministers. Are you satisfied with those 
arrangements? Will they provide clarity on the 
governance of the SCS?

Ken Brown: Yes. Having heard what has been 
said, I think that we are satisfied now.

Bill Butler: On the suggestion that an appraisal 
system should be introduced for the judiciary, how 
does the PCS envisage that working? Who would 
be competent to appraise members of the 
judiciary?

Ken Brown: A number of people would be 
competent. Obviously, senior judges and others in 
the Scottish Court Service have experience of 
working with sheriffs principal and with judges. 
Within the sheriff courts, the sheriff principal 
should be aware of how his sheriffs are 
performing. Within the supreme courts, I imagine 
that the Lord President and the Lord Justice Clerk 
are likely to be well aware of how judges are 
performing. They could identify any shortcomings 
and ensure that those were addressed.

Nigel Don: Mr Brown indicated that the current 
unification of the courts presents a challenge and 
that it might be too soon to undertake another 
change. What sort of timescale might make such a 
change more manageable? Are we talking about 
six months, one year, two years or five years?

Ken Brown: I think that Douglas Osler’s report 
on the service’s first 10 years as an executive 
agency suggested that a suitable timescale might 

be after three to five years. That would allow the 
judiciary to get its house in order prior to taking 
control of the running of the SCS.

The Convener: As there are no further 
questions, I thank the gentlemen for their 
attendance, which has been extremely helpful.

We will have a brief suspension.

11:36

Meeting suspended.

11:37

On resuming—

The Convener: I welcome our final witnesses, 
who are from Victim Support Scotland. Susan 
Gallagher is the head of policy and research; Jim 
Andrews is the head of community justice; and 
Frank Russell is the head of quality and audit. We 
are grateful for their attendance.

Margaret Smith: What impact will the bill have 
on court users? Clearly, we are also interested in 
the perspective of victims of crime who come into 
contact with our courts.

Susan Gallagher (Victim Support Scotland): 
From our perspective, the impact could be quite 
far-ranging but it will depend on whether certain 
things are put into place. In the research that we 
undertook prior to today, we found that it was 
stated that, in a variety of jurisdictions, public 
confidence in the judiciary has fallen as a result of 
particular shortcomings. Those shortcomings have 
been identified as a lack of accountability in the 
courts system, a lack of opportunities for public 
participation in the justice system and judicial 
isolation—for example, judges seeming to be out 
of touch with reality.

From the perspective of Victim Support 
Scotland, we can give evidence about those 
elements. As an organisation that supports victims 
and witnesses of crime, we feel strongly that the 
judiciary should be accountable to the public 
generally. If the Lord President is given extra 
responsibilities and powers over the Scottish Court 
Service and is made accountable to the general 
public, the impact of the bill will be quite far-
reaching.

For example, if, as we suggest in our 
submission, there was a code of conduct for the 
judiciary, accountability for the conduct of 
individual judges could be made more evident. 
The code of conduct could cover, for example, 
judges intervening when they feel that 
inappropriate questioning is taking place in court. 
In addition, we feel strongly that the public would 
have more confidence in the judiciary if the Lord 
President made training of the judiciary 
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mandatory. Involving victim agencies would also 
help.

Including those elements in the bill would enable 
it to have more impact for victims and witnesses in 
the court arena. It would allow the court system to 
be more open, more transparent and more 
accessible to the public.

Margaret Smith: Do we have a written 
submission from Victim Support Scotland, 
convener?

The Convener: No.

Margaret Smith: Can we get access to the 
research that you talked about, Ms Gallagher?

Susan Gallagher: Absolutely.

The Convener: That would be helpful.

Margaret Smith: Thank you. It would be helpful 
for us to see it.

The bill sets up rules for the suspension of 
judges. Are you happy with that, or would you like 
the bill to go further?

Susan Gallagher: We are happy with that. It will 
be the Lord President’s duty to undertake those 
responsibilities himself.

Margaret Smith: You referred to judges 
intervening when inappropriate questioning is 
taking place. Many of us have considered that 
issue; indeed, the subject of inappropriate 
questioning in sexual offence cases was 
considered during a parliamentary debate two 
weeks ago. How do you envisage the bill 
approaching the matter of judges deciding what is 
appropriate and inappropriate in their court? 
Surely if we got involved in that, we would stray 
into areas that go beyond the bill’s remit and 
challenge the principle of judicial independence, 
which the bill is meant to enshrine.

Susan Gallagher: You are right to suggest that 
it is for judges to make value judgments about 
what happens in their court. However, there is 
evidence that the anxiety of victims and witnesses 
of crime is intensified by questions that they deem 
inappropriate—for example, repeated questioning 
on the same issue. We would like judges to 
intervene if they deem questioning to have gone 
beyond a specific level of appropriateness. 
Currently, judges do that in some cases but not in 
all. We would welcome the setting of a level for 
appropriate examination.

Margaret Smith: That might touch on the issue 
of the training of the judiciary, to which my 
colleague Cathie Craigie will return. Are you happy 
with the bill’s various provisions on judicial 
conduct?

Susan Gallagher: Victim Support Scotland 
recommends having a prescribed code of conduct 
that is enforceable. Most organisations have such 
codes of conduct for individuals in the 
organisation. For example, MSPs have a code of 
conduct, and we have one for the work that we do. 
Codes of conduct are more prescriptive regarding 
the sanctions that people can expect if they 
breach the code. Our experience is that the 
existence of a code of conduct enables the public 
to understand what is expected of individuals who 
hold different offices. Guidance is not enforceable, 
so what it recommends does not necessarily have 
to occur.

Margaret Smith: I may be putting words in your 
mouth, but I presume that you would say that 
having a code of conduct in place would make it 
easier for a legitimate complaint to be identified.

Susan Gallagher: Absolutely.

11:45

Margaret Smith: What is your experience of the 
existing arrangements for dealing with complaints 
about judicial conduct?

Frank Russell (Victim Support Scotland): Not 
many complaints about the judiciary have been 
documented, but if you went on to the internet, you 
would see a load of comments about what 
happens in courts and people’s displeasure with 
the system—not just generally about the outcome 
of a case or sentencing.

The general public do not know how to 
complain. Prior to taking up my post as head of 
quality, I was head of the witness service, so I had 
a lot of engagement with court people. The public 
do not know what to do or where to take a 
complaint. That is why there is so much stuff on 
the internet—there is no clear line of sight for 
people to make any comments.

Not everything would have to be a complaint—
the judiciary would benefit from comments and 
general feedback. In the 21st century, there is an 
expectation that every business, industry or 
agency relies on feedback from the people who 
have contact with it. There needs to be a vehicle 
to enable people to make complaints and other 
comments and to give feedback. That is an 
expectation in today’s business world, but it is not 
readily accessible in relation to the judiciary.

Margaret Smith: That contradicts the evidence 
that we heard from the Scottish Court Service, 
which said that people can find a feedback form in 
every court on which to make their comments. Are 
you saying that that is not the case?

Frank Russell: No. The Scottish Court Service 
has just conducted and published the results of a 
large survey, but you will not find many complaints 
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lodged or much feedback documented on the 
judiciary, which is what the general public want. 
Feedback on the Scottish Court Service’s 
provision of facilities and complaints about the 
judiciary are totally different things.

Margaret Smith: What comments, complaints 
and concerns about the judiciary are you aware 
of? We will put to one side people’s concerns 
about actual judgments, because they are 
ultimately dealt with differently. What are the main 
grounds that people have for complaints? You say 
that there are a few people who make 
complaints—how are they handled?

Frank Russell: People have displeasures in a 
number of areas, and it is difficult to deal with 
complaints because it involves getting to the heart 
of what is important to the person who is not 
happy. The complaint is often not necessarily 
about judicial issues—it could be about a number 
of things.

The general public do not know the difference. If 
they make a complaint about the court service, it 
could actually be about the witness service or the 
fiscal service. If they make a complaint about the 
fiscal service, it could actually be about the court 
service. The general public do not know and do 
not particularly care—they know just that the 
system has upset or failed them.

A number of incidents have been referred to us, 
as Ms Gallagher has presented. People can be 
uncomfortable, angry, frustrated and upset about 
the relentless pursual in court of a particular issue 
when the point has been clearly made and they 
expect the judge to intervene. We know that it can 
be a fine and dangerous line for judges to cross 
when they intervene because, if that is done at the 
wrong time, it can put the case into the appeal 
court. We are conscious that judges watch for that 
and often intervene when the situation becomes 
incompetent in law rather than inappropriate. That 
does not help the victim or witness who is 
subjected to the relentless pursual of a question 
that has been answered so many times that it 
should be dropped. We believe that judges should 
intervene at such times, and we believe that the 
public have made genuine and sincere complaints, 
which never go anywhere.

The Convener: I want to follow up on that 
briefly. You referred to certain websites on which 
we can find the complaints. What are those 
websites?

Frank Russell: You just need to type “judges 
complaints” into Google to find a list of judges, 
lawyers and a range of people that have 
comments associated with their names and 
pictures. That is not the best way in which to 
address failings in the judicial system. We need to 
make a vehicle that people can access and 

through which they will receive a response. They 
are unlikely to receive a response to stuff that has 
been put on the net.

There are two levels of complaints. An informal 
complaint, in which people want just to voice their 
unhappiness, can be acted on. Any business 
would be expected to act on such feedback. A 
higher-level complaint, which I will call a formal 
complaint, is one to which people want a personal 
response such as an apology or compensation. 
Whether a complaint is informal, when a person 
just voices their view, or whether a personal 
response is wanted, that needs to be taken back 
to the judiciary and the Scottish Court Service and 
used to develop further the provision to people 
who use the services. Such continuous 
improvement through feedback from people who 
access services and who have contact with people 
in an organisation is expected in modern business. 
It is not unreasonable to expect that.

The Convener: Ms Gallagher made a related 
point about repetitive questioning, particularly in 
cases when sexual assault is alleged. Will you 
give examples of that?

Susan Gallagher: Victim Support is bound by 
confidentiality and we do not want to stray from 
that. With the permission of the people involved, 
we could present their experiences as case 
studies in any future training of the judiciary, but I 
will not disclose cases today.

The Convener: I understand that.

Cathie Craigie: I return to the complaints 
process. Mr Russell’s evidence echoes some 
other evidence that we have heard. Few 
complaints have been made against the judiciary, 
but people do not know how to complain. In their 
evidence last week, even judges were not quite 
sure what the proper route was. The bill provides 
for a judicial complaints reviewer, on which I would 
welcome your comments.

Frank Russell: A complaints reviewer would be 
appropriate, given that we have organisations 
such as Quality Scotland, Audit Scotland and the 
Scottish Consumer Council. The Scottish 
Consumer Council expects organisations to listen 
to complaints and to keep a record of them and 
whether they were resolved locally or nationally. 
The judiciary should not be exempt from that. 
Everybody else must provide evidence that they 
have addressed complaints, and—dare I suggest 
it—they accept those complaints as a gift to use to 
develop and improve services.

Cathie Craigie: It has been suggested that the 
complaints reviewer would not have teeth, 
because that individual would investigate 
processes but would not publish complaints, so 
issues would go no further. What are your 
comments on that?
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Frank Russell: You have anticipated my 
answer. We would expect the number of 
complaints received to be published. The same is 
expected of Victim Support and a range of 
organisations that are trying to make progress on 
quality. The number of complaints received is a 
measure of customer satisfaction. Even if the 
complaints reviewer had no teeth, it would be 
good for the public to see that their comments had 
been acknowledged and accepted. The number of 
complaints would need to be published; otherwise 
the process would be pointless.

Cathie Craigie: Would it be wise to have a 
proper complaints process within the judiciary’s 
own ranks before someone was brought in who 
was—

Frank Russell: That would not be 
unreasonable. That is what happens in other 
organisations. An investigation would be carried 
out and a resolution sought at the lowest possible 
level, before a complaint climbed the tree or went 
out to another agency. Hopefully, complaints could 
be resolved in that way.

Having a complaints procedure is not unusual in 
any other business. A number of changes need to 
be made. The introduction of a complaints 
procedure, whereby issues would be addressed at 
the lowest possible level in the first instance, 
would be quite acceptable to me and would 
probably be acceptable to the general public.

Cathie Craigie: There is a worry that frivolous 
or vexatious complaints might be made. Do you 
have any views on how that could be controlled?

Frank Russell: That happens in every 
organisation. Sometimes the wrong organisation 
receives the complaint. Sometimes people do not 
understand the position. It may be unpalatable to 
them, but if that is the way it is, that is the way it is. 
There is a way of dealing with customer 
complaints and getting over the point, “We are 
sorry that you are unhappy on this occasion, but 
that is the system and that is how it works.” 
Frivolous complaints and spurious allegations will 
be made. That is not uncommon in other 
organisations; we all live with it. Someone has to 
sift them out, which is why the process needs to 
be carried out at the lowest possible level in the 
first instance.

Cathie Craigie: I will move on to training. The 
bill will give the Lord President, as the head of the 
judiciary, responsibility for judicial training. 
Petitions that are before the Parliament call for 
training to be provided specifically for sheriffs who 
deal with child custody cases. Should the judiciary 
be required to attend training on how to deal with 
vulnerable witnesses, especially in the cases that 
Susan Gallagher mentioned? More generally,
should training for the judiciary be mandatory?

Susan Gallagher: In our opinion, judges today 
need to know more than law and technicalities—
they are also expected to make value judgments.
Victims and witnesses will feel more respected 
and valued, and will feel that trials are fair, if their 
needs are taken into account and the judge is 
knowledgeable about the world in which everyday 
people live.

It is important for us that judges understand and 
are aware of the issues that court users in 
particular face. Such understanding can be 
acquired only by listening to the experiences of 
court users, victims, witnesses and the general 
public. As is the case in other organisations and 
agencies, the judiciary, through regular 
professional development, will become much more 
knowledgeable about the everyday world. Public 
confidence will increase if people in contemporary 
society know that the judges in front of them know 
where they come from and understand the issues 
that they face. Victim Support feels that such 
training should be mandatory. If people are merely 
encouraged to attend, they might not do so. Even 
if attendance is mandatory they might not attend 
but, under the Lord President’s jurisdiction, 
sanctions could be applied to ensure that they 
attend.

Having worked in victim support for 10 years, I 
know, for example, that victims’ and witnesses’ 
needs have changed substantially over that time. 
New laws and service provision are introduced, 
and people’s needs change. As far as I know, 
judges do not have to undertake regular training, 
but they can do so within a five-year period—it is 
something along those lines. That means that they 
might become out of touch with the changes in 
victims’ needs and, especially, in court users’ 
needs.

As Frank Russell has said, giving people the 
opportunity to come in and talk about the specifics 
of how their case was handled and the procedure 
that was followed, and also listening to the 
experiences of victims of crime within a training 
environment, would enable the judiciary to be far 
more accountable to the public and would make 
the judiciary a much more listening and responsive 
agency.

12:00

Cathie Craigie: Can you share with the 
committee any experiences of victims seeing more 
understanding of their situation in the specialist 
courts, of which we have had some pilots in 
Scotland? If the same people sit on the bench 
over a period of time, they will gather knowledge 
and experience of the types of case that come 
before them. How does that translate into the 
experience of victims in the courts system?
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Susan Gallagher: Jim Andrews has experience 
of the domestic abuse court in Glasgow and the 
specialist cases that have been brought there.

Jim Andrews (Victim Support Scotland): The 
domestic abuse court that is being piloted in 
Glasgow has made provision for better information 
sharing between sheriffs, procurators fiscal and 
other people who are involved in the process. 
From a sheriff’s point of view, it has brought a new 
awareness of victims’ issues, which has had the 
knock-on effect of creating a degree of empathy 
with the victim that did not exist previously. The 
experience in the domestic violence court of 
raising sheriffs’ awareness of victims’ issues has 
proved to be beneficial to the whole process.

Cathie Craigie: I have one final question. The 
bill will establish a new board. How will your 
organisation or victims in general be able to 
engage with the board? What improvements could 
the board bring to court procedures?

Susan Gallagher: Are you talking about the 
Judicial Appointments Board for Scotland?

Cathie Craigie: Yes.

Susan Gallagher: Victim Support would like the 
board to be more representative—

The Convener: Can I interrupt you there? I think 
that what Mrs Craigie is trying to get from you is 
how the group that will run the courts is likely to 
work with you in improving matters for court users.

Susan Gallagher: In terms of the Judicial 
Studies Committee, or—

The Convener: No.

Cathie Craigie: No, the board.

The Convener: It is the Judicial Appointments 
Board.

Susan Gallagher: We would like the Judicial 
Appointments Board to be representative of the 
people of Scotland, embracing the principle of 
diversity as far as possible. Diversity needs to be 
addressed in terms of social background, 
disability, race, gender et cetera. Engagement with 
people from a diverse range of backgrounds 
should be proactively encouraged from the bottom 
level, which will generate upwards for future 
judiciary. That also goes for appointments.

The public need to be able to identify with 
judges if the law is to be respected. A judiciary that 
reflects more the demography of society and is 
drawn from a wide range of backgrounds will 
understand contemporary society much better 
than a judiciary comprised of people from a similar 
background. The public, and victims in particular, 
need to know that the judiciary understands them 
and their issues. That process needs to start. A 
diversity working group is in place, and more 

proactive engagement with people from a range of 
backgrounds should be encouraged, to enable the 
judiciary of the future to better reflect society.

Cathie Craigie: There have been comments—in 
fact, you might have heard some of them in earlier 
evidence—that the Judicial Appointments Board 
should be made up of judges, or people who have 
experience. However, the bill provides that it 
should include some laypeople. How do you feel 
about that? Would victims add quality and value to 
the board?

Susan Gallagher: Yes. We would like an equal 
balance between laypeople and judiciary on the 
Judicial Appointments Board. Frank Russell talked 
about enabling victims to participate in the 
process. One of the issues in the research that I 
mentioned was the lack of confidence. 
Participation would be possible if people were 
enabled to engage with the judiciary or the Lord 
President and to comment on how they 
experienced particular cases. If we open up the 
judiciary and make it much more publicly 
accountable, people will not feel that the 
appointments process and what occurs within the 
judiciary is such a closed book. There are 
opportunities, but if laypeople are to be involved 
there should be more than one layperson, so that 
they are not seen as a token in the process. 

Margaret Smith: You mentioned the need for 
proactive engagement with the public and that the 
judiciary should come from a wider range of 
backgrounds than they do at the moment. We 
heard evidence earlier from Lord McCluskey. To 
paraphrase him, he essentially said that there 
should be a meritocracy, that the best people 
should get the job, and that doing anything other 
than that could be detrimental to the process of 
getting the best people on to the bench.

I want to understand better where you are 
coming from. Are you saying that we should have 
positive discrimination at all costs, to ensure that 
we change the make-up of the bench, or are you 
saying that, against the background of a 
meritocracy, we should have affirmative action 
earlier on in the process—which I think is where 
Lord McCluskey was coming from—to try to 
ensure that people from diverse backgrounds get 
on to the bench, without that having any impact in 
terms of the merits of those who achieve judicial 
office?

Susan Gallagher: I agree absolutely with your 
latter point. Merit must come first, then diversity 
can be encouraged from a proactive stance. 

Stuart McMillan: In response to Margaret 
Smith’s first question, you said that the bill could 
be quite far reaching, and you talked about a lack 
of accountability, out-of-touch judges and a lack of 
participation. What do you mean by a lack of 
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participation? You explained the other points, but 
you did not really explain that one. 

Susan Gallagher: It goes back to the issue that 
Frank Russell raised about victims, and about 
people having an opportunity to participate by 
telling others about their experience of the court 
arena. 

John Wilson: I am trying to tease out the issue 
of accountability, which you said came up in your 
survey. You also mentioned the appointments 
process for judges, and an attempt to bring about 
greater diversity in the establishment of the 
Scottish Court Service. How would you envisage 
getting greater diversity in the service?

We see the bill as an attempt to assert the 
independence of the judiciary and, at the same 
time, to introduce about more accountability in 
how the service is delivered. There may be a 
conflict there. If we are saying that the judiciary 
should be independent, how do we also make it 
accountable?

Susan Gallagher: On diversity, we want the 
appointments process to be open and transparent. 
Although we recognise that one cannot suddenly 
make up a diverse appointments board tomorrow, 
the process should be made more accessible to 
the public, so that people will know that steps are 
being taken to engender diversity.

On independence and accountability, in order to 
achieve public confidence, the judiciary cannot be 
seen to be influenced by any political agenda. The 
judiciary needs to be a constant in the face of 
potential changes in political agendas. The 
confidence of witnesses and victims is paramount, 
and their confidence in the judiciary is gleaned 
through the judiciary exercising its power without 
political favour and without direct or indirect 
pressure from anyone or anything other than the 
law itself. Such confidence can be created if the 
public is made more aware of the procedures and 
the judiciary is made more accountable to the 
public.

John Wilson: I am sorry to labour the point. I 
put to you a scenario in which a tabloid newspaper 
runs a campaign on a particular issue in which it 
feels that a judge or sheriff has made the wrong 
decision in a case. On the accountability of that 
decision, how would Victim Support Scotland see 
that type of decision being made? The issue is 
public perception and anger, which can quite 
clearly be led in some cases by certain tabloid 
newspapers. How do you protect the judiciary from 
such campaigns and vilification?

Frank Russell: I am not quite sure what you are 
asking us. Are you asking how we would protect 
the judiciary and why we would want to do that?

John Wilson: You are saying that there should 
be greater public accountability around decisions. 
What protections should be put in place for 
decisions that are made in the courts? You have 
blank expressions.

Frank Russell: I am not sure that that is a 
matter for us.

John Wilson: You are raising the issue of the 
public’s perception of the court system and the 
decisions that are made in courts. That issue 
came out of the survey that you conducted. I am 
asking how you measure the perception of the 
decisions that are made in the courts—whether 
they are right or wrong. How do we get the correct 
balance so that we can identify the decisions that 
are being made and the public perceptions of 
them?

Frank Russell: The public do not understand a 
number of things about the justice system. The 
decisions that are made are a matter of law. As 
Susan Gallagher said, if a decision is being 
challenged, as long as it is open, transparent and 
public—if appropriate—I do not think that the 
public can expect more. They would not want 
challenges to be dealt with behind closed doors. I 
appreciate that for a range of reasons the media 
lead on many issues. There is public interest: the 
public want to know when matters are under way 
or are being challenged or are suspect and they 
want to see that an infrastructure is in place that 
they can understand. If they know that the process 
is being followed within an infrastructure that they 
can understand, they will probably be happy with 
it.

I am not quite sure that I have answered your 
question. To be honest, I do not think that the 
infrastructure is a matter for either Victim Support 
Scotland or the public.

12:15
Cathie Craigie: I promise that this will be my 

final set of questions. Part 4 of the bill will 
establish a body to be known as the Scottish Court 
Service, which will replace the existing Scottish 
Government executive agency known as the SCS. 
The body will consist of seven judicial members 
and six non-judicial members. What difference will 
the change make to the proceedings and
procedures of courts?

Frank Russell: The public do not know. 
Hopefully, the change will be seamless. This 
morning the chief executive of the Scottish Courts 
Service made the point that it will not happen 
overnight. The public are unlikely to see any 
change. When victims and witnesses come to 
court, they do not understand who fits with 
whom—they do not need to know that. At the 
moment, they probably think that the judge, the 
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clerk, the court officer and, in the High Court, the 
macer belong to one family. They do not 
understand the nuts and bolts of the system. The 
only people to whom the issue becomes of interest 
are those who become embroiled in arguments 
and debates at a higher level—in high-profile 
cases where there are challenges. In such cases, 
people start to break down the justice system in 
order to understand how it works, what may have 
gone wrong and what could have been done 
better. The general public do not understand the 
system and are unlikely to notice the change.

Cathie Craigie: Would the general public expect 
a Government minister to have overall 
responsibility for effective administration of the 
court system?

Susan Gallagher: The general public would not 
want the judiciary to be governed by a specific 
governing party.

Cathie Craigie: I am asking about the 
administration of the court system, not the 
judiciary.

Susan Gallagher: As the Lord President will 
head up the court system, it needs to be 
independent. That is why our submission refers to 
public accountability and confidence in the 
independence of the system. We must ensure that 
the general public are made aware that, because 
of the involvement of the Lord President, the 
judiciary and all that is part of it will be 
independent of any political agenda. Having a 
minister oversee the system would mean that it 
was no longer independent.

The Convener: As members have no further 
questions, I thank Ms Gallagher, Mr Russell and 
Mr Andrews for appearing before us this morning. 
Their evidence has been helpful.

12:18

Meeting suspended.
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Judiciary and Courts (Scotland) 
Bill: Stage 1

The Convener: Item 2 is the committee’s third 
and final scheduled oral evidence session on the 
Judiciary and Courts (Scotland) Bill. It gives me 
great pleasure to welcome Professor Sir David 
Edward KCMG QC, honorary professor at the
University of Edinburgh’s school of law. Sir David 
has studied, taught and written about European 
institutions. He made a comparative study of the 
judicial institutions of the European Union and 
member states. He was called to the bar in 1962 
and was appointed Queen’s counsel in 1974. He 
was a judge at the European Court of First 
Instance from 1989 to 1992, and at the European 
Court of Justice between 1992 and 2004. In 
addition to his role at the University of Edinburgh, 
Sir David sits as a temporary judge in the Court of 
Session.

Sir David, the committee is particularly pleased 
to welcome you here today. We consider your 
coming at such short notice as praiseworthy and 
we express our considerable gratitude that you 
have found the time in what is clearly a busy 
schedule. We have studied your initial comments 
in response to the consultation, as well as the 
supplementary paper that you provided us with 
last week. That, too, is greatly appreciated. We will 
go straight to questioning, if you do not mind. I ask 
Nigel Don to start with the subject of judicial 
independence.

Nigel Don (North East Scotland) (SNP): Good 
morning, Sir David, and thanks for the speed with 
which you responded to our request for help. 
Section 1 of the bill increases the scope of 
statutory statements about the independence of 
the judiciary. However, concern was expressed 
last week that that provision might restrict the 
independence of the judiciary by placing a duty 
only on a certain class of people—it might remove 
the general by specifying the particular. I think that 
that is where Lord McCluskey was coming from. I 
have had a brief look at your comments; could you 
confirm whether it is your view that we should put 
a phrase into the bill stating that the common-law 
position still stands, or that we should accept the 
bill as introduced on the ground that the common 
law remains?

Professor Sir David Edward (University of 
Edinburgh): My personal view is that the common 
law remains unless removed. As I have said, it 
seems to me that you could add the words 
“without prejudice to”, but that might simply cause 
more problems than it solves. 

Nigel Don: Would you expand on that?

Sir David Edward: It would not be certain what 
exactly it was without prejudice to. It is always
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easy to put in “without prejudice to”, but you must 
have a clear idea what it is that you are liable to 
prejudice. That is what I am not clear about. 

Nigel Don: The example that Lord McCluskey 
gave was of a developer—he named one, but that 
is not remotely relevant—who might decide that 
because section 1 applies only to the First Minister 
and one or two others, he was under no duty not 
to talk to a judge. If that were to finish up in court 
and, ultimately, in the European court, are we 
clear that the common-law statutory offence would 
still obtain? 

Sir David Edward: I do not see why it should 
not. I do not understand the argument.

Nigel Don: Thank you for that—that is the major 
point on that issue. 

Should the Scottish Parliament be included in 
the list of bodies required to uphold the 
independence of the judiciary? It has been 
suggested that if the duty were to be put on the 
Parliament, it would have to come via the Scotland 
Act 1998 rather than anything that this Parliament 
could do. I would be grateful for your thoughts on 
that. 

Sir David Edward: It is not clear to me that the 
Parliament can put an obligation on itself. I 
suppose that it could put an obligation on 
members of the Parliament. 

Nigel Don: Would that be a useful thing to do? 

Sir David Edward: Yes. I do not feel strongly 
about it, but it could be useful. In section 1(1)(d), 
members of the Parliament are 

“persons with responsibility for matters relating to—

(i) the judiciary, or

(ii) the administration of justice”.

The Convener: In fairness, as a self-denying 
ordinance, most of us are careful about what we 
say under that heading, tempting as it may be at 
times not to be careful. 

Nigel Don: Thank you. I think that that has dealt 
with the issues. 

The Convener: We move to the role of the Lord 
President. 

Paul Martin (Glasgow Springburn) (Lab): 
Good morning, Sir David. What is your 
understanding of the role played by the senior 
judiciary in the governance of the court 
administration in other jurisdictions?

Sir David Edward: As I understand it, the 
Scottish Court Service will have a chief executive 
and a board. The Lord President and some 
members of the judiciary will be members of that 
board, in the same way, although in a different 
context, as—if I remember rightly—the Lord 

President of the Court of Session is ex officio a 
member of the board of trustees of the National 
Library of Scotland. The judges are not there to 
perform a judicial function; they are there to be 
members of the board. The fact that they are 
judges qualifies them, if you like, to be members of 
the board; to put it another way, it is considered 
desirable or even necessary that there should be 
judges on the board. However, it is confusing to 
think of them as being there in a judicial capacity. 

Paul Martin: How does that compare with your 
experience of other jurisdictions throughout the 
world? 

Sir David Edward: It is very common for the 
governing body of organisations that have 
responsibility for the administration of justice to be 
wholly or partly composed of judges. In some 
countries, those bodies are composed wholly of 
judges. It is important to distinguish what judges 
do as judges from the administrative functions that 
they are appointed to do.

The Convener: As you will be aware, a number 
of points have been made about judicial
appointments, some of which seem a bit 
contradictory. How do other jurisdictions appoint 
judges and what is the role of the executive in 
such appointments?

Sir David Edward: I have given the clerk a copy 
of a paper by a professor at Cambridge, which 
appears on the web, looking broadly at a number 
of different methods of appointment. In some 
countries, judges are appointed or co-opted by 
judges—in other words, the executive has no part 
in the selection of judges. Some countries, 
particularly those with experience of dictatorship 
and a compliant judiciary, regard that as a 
necessary protection against any sense among 
the judges that they have to comply with the 
wishes of those who appoint them. In some 
countries, the appointment of judges is entirely 
within the discretion of the executive; there is not 
even a consultative committee. There is a vast 
range of possibilities. As I said in the paper that I 
submitted yesterday, the public seem less 
interested in how judges are appointed than they 
are in how judges perform their function.

The method of appointment depends very much 
on the structure of the judiciary. It will be 
necessarily different in a context in which the 
judiciary is a career judiciary, which people enter, 
in the main, from university after deciding that they 
want to be a judge—in some countries, that can 
include the career of public prosecutor. If people 
who want to be a judge pass an examination, they 
go to a school to be trained. In France, they go to 
a school for two years to be trained as a judge. 
Judges in such countries start off as one of three. 
They do not start off sitting alone but learn their 
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job as the winger, so to speak, with an 
experienced judge in the chair.

There are all sorts of variations. It all depends 
on the kind of judiciary you have and the kind of 
judiciary you want.

The Convener: I was intrigued to read that 
paper, which referred to the career judge concept. 
Some have greatness thrust upon them, whereas 
others take a different course of action. Do you 
think that it is desirable to have career judges? Is it 
better to have people who have learned their trade 
practising at the bar, in some cases for many 
years?

10:30

Sir David Edward: It is useful to have had 
experience at the bar, because having a 
reasonably varied practice is one way in which 
one begins to understand that there is more than 
one point of view. Acting for clients in all sorts of 
situations helps one to understand how people 
behave. In a system such as ours, in which the 
credibility of witnesses plays a large part, practice 
at the bar helps a judge to make that assessment.
However, throughout the 14 years in which I 
served in the European court, I never sat alone 
and almost never had to hear a witness. I found 
that having to discuss cases with colleagues and 
reach a decision that was acceptable to us all—we 
all had to sign the decision even if we did not 
ultimately agree with it—was a good discipline and 
an incentive to judicial modesty, because a judge 
was not a very public figure. There are perhaps 
advantages in such a system.

In our system we still adhere to the idea that 
judges should have relevant experience. However, 
we are appointing more and younger judges, so 
the arrangements that are made for judicial 
training and studies are important.

The Convener: You make interesting points, 
which will be interesting to follow up in future. 
However, we must stick to what is on our agenda.

Margaret Smith (Edinburgh West) (LD): Good 
morning, Sir David. Is the role of the Scottish 
ministers in Scottish judicial appointments
compatible with the principle of judicial 
independence? In your initial submission, you 
commented on ministerial guidance, so it would 
help us if we could hear your views on the matter.

Sir David Edward: As I understand it, the 
consultation paper included a provision for 
ministers to give guidance to the Judicial 
Appointments Board for Scotland—I do not 
remember the precise wording. My concern at that 
stage was that such guidance could become 
instructions. Either we have a board or we do not. 
If we are to have a board, it must be allowed to 

operate independently, albeit that broad 
parameters can be set as to how it ought to 
operate. We must avoid a situation in which 
guidance becomes instructions.

It seems to me to be perfectly legitimate in a 
democratic society that the appointment of judges 
should be made by people who are democratically 
accountable. I see nothing inherently wrong with 
the involvement of ministers in the Executive, 
which is responsible to the Parliament, in the 
appointment of judges.

Margaret Smith: In general, on the basis of 
what you know about the bill, are you happy that 
the proposed statutory Judicial Appointments 
Board for Scotland will be sufficiently independent 
of the Government?

Sir David Edward: As Sandra Day O’Connor 
said, it is about people, not rules or institutions. If 
the people behave independently, that is a 
sufficient guarantee.

It is a matter of opinion whether the complete 
structure of an appointments board, which has an 
applications process and various other aspects on 
which the committee has commented, is the best 
approach to judicial appointments. However, as 
long as the board is composed of people who are 
not only independent but prepared to act 
independently, I envisage no problems.

Nigel Don: I have been contemplating the issue 
of guidance. One circumstance in which guidance 
might be needed would be if nobody was sure 
what a decision of a European court meant at the 
national level. In that situation, it might be 
appropriate for the Judicial Appointments Board, 
or any board, to ask the Government for guidance 
on how it should proceed, on the basis that the 
Government, ultimately, foots the bill. Would that 
be an appropriate circumstance in which guidance 
might be sought and given?

Sir David Edward: I assume that, by the 
European court, you mean the European Court of 
Human Rights.

Nigel Don: I do not mean any particular 
European court, although I am conscious that 
there are two. We sometimes have decisions that 
we are not sure how to interpret and work through. 
For example, issues of employment law or 
discrimination might suddenly turn on a decision 
that comes from outside the United Kingdom.

Sir David Edward: Let me tell you a story, if I 
may. One of my colleagues on the Court of First 
Instance was a member of the panel that was 
appointed to vet judges of the German Democratic 
Republic for their suitability to become judges in 
the united Germany. He had many disappointing 
experiences but, in interviewing one young judge, 
he thought that he had found the right person. At 
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the end of the interview, the young judge said, “I 
suppose that if I’m in difficulty in deciding a case, I 
can always ring the ministry of justice to find out 
what I ought to do.”

There may be many ways in which the Judicial 
Appointments Board can get guidance on 
interpreting or applying a judgment of a European 
court, but asking the Executive for help is not one 
of them.

The Convener: I think that we agree with that. 

We move to the issue of diversity in judicial 
appointments, which has been raised from time to 
time.

Bill Butler (Glasgow Anniesland) (Lab): Sir 
David, you will be aware that section 14(1) states 
that the Judicial Appointments Board

“must have regard to the need to encourage diversity in the 
range of individuals available for selection to be 
recommended for appointment”.

What is your view of that provision? Is it sensible?

Sir David Edward: On the one hand, it is very 
important that opportunities should be equal. 
However, in our system, most judges operate 
alone. I am not sure that a litigant or accused 
person of a particular gender or race will feel more 
comfortable because in another court in another 
place a person of that gender or race is sitting on 
the bench when the person who will deal with him 
or her is not of that gender or race. Therefore, the 
real issue is equality of opportunity generally, 
rather than the race, gender or other identity of the 
person who sits on the bench. I return to the point 
that what matters to the public is that the person is 
good at administering justice.

Bill Butler: Given that response, is there any 
need for section 14(1)?

Sir David Edward: My answer is the answer 
that was given to me when I discussed the issue 
recently with a professor down south. She said 
that these kinds of provisions condition the way 
people behave and are therefore useful, as long 
as they are not carried too far.

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): I will move on to part 4 of the bill and talk 
about the Scottish Court Service and 
accountability. I am sure you agree that running 
our court services efficiently is a key duty of the 
state. Do you think it appropriate that the function 
of running court services should be transferred 
from Scottish ministers to the Scottish Court 
Service?

Sir David Edward: There are two aspects to 
this. First, I have the impression from quite a lot of 
discussion that there has been unhappiness 
among the judiciary about the attitude of the 
Executive to running the courts. An example given 

to me was that a particular official referred to the 
judiciary as being simply one of the stakeholders 
in the justice system. That kind of attitude is 
dangerous.

The chief executive of the Scottish Court Service 
gave evidence to the committee recently. It is 
encouraging that her position is that the new 
system is working well. She said that the mutual 
trust between judges and officials on the board of 
the Scottish Court Service, how they assist each 
other and how it is now being run are 
advantageous. That situation is much more likely 
to give general satisfaction because it takes 
account in a real way of judges’ experience of 
running their courts.

Cathie Craigie: I have a further point on that. 
Things may have changed a bit since, but in your 
submission to the original consultation on the draft 
bill you said:

“there is deep dissatisfaction amongst judges of the 
Court of Session and High Court about the arrangements 
made for the regrading and recruitment of Clerks of Court.”

You stated that it is important to have qualified 
clerks who can support the judges. Do you have 
anything further to say to the committee on that 
point?

Sir David Edward: As I understand it, the 
problem was that a diktat came down from the 
Treasury about the grading of civil servants. The 
problem for the clerks of court is that, by the 
nature of their job, they do not have people 
working under them, so they were downgraded. 
Sufficient account was not taken of the fact that 
they perform a very important function, which 
needs training and experience to perform it well. 
They are not just administrative officials of any 
sort—that was the essential concern. One would 
need to know how far the Scottish Court Service 
was able to depart from Treasury requirements, 
but I imagine that the new Scottish Court Service 
might be able to overcome the problem.

Cathie Craigie: An administrative body such as 
the Scottish Court Service will be limited in what it 
can do by the resources that it is offered. The bill 
proposes that the budget for the Scottish Court 
Service will be voted separately from the Scottish 
budget as a whole. However, ultimately the 
Scottish Government will still determine how much 
money will go to the Scottish Court Service—he 
who pays the piper calls the tune, so to speak. Are 
you still convinced that what the bill proposes will 
give the Scottish Court Service the degree of 
independence from Government that you regard 
as necessary?

10:45

Sir David Edward: I had considerable 
experience of such a process in the European 
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Court of Justice, which is given a budget that is 
approved by the Council of Ministers and the
European Parliament on the basis of a 
recommendation from the European Commission. 
The court proposes a prospective budget for the 
following year that is voted by the budgetary 
authority, and the court must operate within that 
budget. 

One of our greatest difficulties in Luxembourg 
was that the permission of three political bodies—
the Commission, the Parliament and the Council 
of Ministers—was required if we wanted to move 
money from, say, the computer account to the 
telephone account. At all costs, one wants to avoid 
such micromanagement by the budgetary 
authority of the way in which the court service 
allocates its resources. However, I do not see that 
it is possible to avoid a situation in which the 
budgetary authority says how much money is 
available to spend. One cannot have a situation in 
which an administrative body is free to spend as 
much as it likes. Yes, there must be some 
budgetary control and budgetary limits, but please 
do not micromanage. Micromanagement will not 
improve the system.

Cathie Craigie: I am quite puzzled by those 
provisions in the bill. On the one hand, the 
intention is to shift responsibility for management 
of the courts from the Government to the Lord 
President, and responsibility for the service’s 
budget will be shifted from the Scottish 
Government to the Parliament. However, the 
Scottish Government will still be able to set fees 
for the courts. To me, the thinking seems to be 
clouded and I am not sure how that shift will work.

Sir David Edward: I am not clear about that, 
either. I think that the issue comes back to the 
need to avoid a situation in which, having given a 
body further responsibility, one then takes away 
that responsibility by giving detailed instructions 
and specifications as to how its budget is to be 
applied. If I may so, that is probably exactly the 
sort of problem that the committee ought to 
address.

Cathie Craigie: It does not give me much 
comfort that you agree with me, but I hope that we 
can put that issue to the minister, who will give 
evidence after you.

Sir David Edward: I am sorry that I cannot be of 
more help.

Cathie Craigie: I will move on. There is a view 
that the Lord President should have a degree of 
accountability to Parliament as a consequence of 
his additional administrative responsibilities. The 
paper that you provided raises a number of points 
about that. Do you have anything to add to what 
you said in your submission?

Sir David Edward: I do not think so. We need to 
be extremely careful about how much we load on 

to the office of Lord President. As I pointed out in 
my response to the consultation paper, England 
does not provide a good parallel because the 
divisions of the High Court and of the Court of 
Appeal have their own presidents, whereas, as we 
are a small jurisdiction, the Lord President is 
essentially the leading judge as well as the 
administrator. It is important that, having decided 
that it should be so, the Parliament and the 
Government should trust the Lord President to do 
the job to which he has been appointed. Excessive 
pressures in the name of accountability might 
make it extremely difficult to perform that job well 
in our Scottish context.

Nigel Don: Let us return to temporary judges, 
on which subject we have heard evidence from 
several folk. If I recall aright, you said in your 
original submission that all judicial appointments 
should at least be consistent—to which general 
principle I am sure that we all want to adhere.

It occurs to me, however, that there might be a 
case for having two different classes of temporary 
judge: one would be for people such as you, who 
have been judges previously and who might be 
asked to come back temporarily; and the other 
would be for people appointed from the ranks of 
lawyers and who have not previously sat on the 
bench. Although I take your point about 
consistency, perhaps we do not need to be too 
consistent—someone who has already held a 
judicial appointment could be reinstated or moved 
around, whereas someone who has not previously 
sat on the bench should be appointed through the 
Judicial Appointments Board. I get the impression 
that you follow my logic. Does my suggestion 
make sense to you?

Sir David Edward: I will mention my own case. 
If the law had stood as it was when I returned from 
Luxembourg, I could not have been appointed as 
a temporary judge. I would have had to apply to be 
a temporary judge and go through the whole 
assessment process, and nothing in the bill 
enables the appointment of a temporary judge 
other than by that method. Had I been placed in 
that position, I am not sure that I would have 
wanted to go through the application and interview 
process.

As a result of one of the peculiarities of my 
position in Luxembourg, I am not a person who, in 
statutory terms, has held high judicial office. For 
reasons that I have never understood fully, the 
position of judge in the European courts does not 
constitute high judicial office for United Kingdom 
statutory purposes. If one thinks that it is desirable 
that people in my position should be able to come 
back and offer such assistance as they can, it is 
obviously desirable that it should not be imperative 
for temporary judges to go through the 
appointments procedure.
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I am concerned about calling such judges 
temporary and subjecting them to a procedure that 
is designed for the appointment of permanent 
judges. I am not sure of the current position in 
England, but it has been common there for 
members of the bar to sit as recorders and act as 
deputy High Court judges. Given the temporary 
nature of such judicial appointments, I am not sure 
that it is desirable for them to be converted into a 
form of permanent appointment. It would become 
difficult if the temporary judge were to apply for a 
permanent post. If she or he passed successfully 
through the scrutiny process for a temporary 
appointment, on what ground would one refuse 
them a permanent appointment? One might do so 
might precisely because the temporary position is 
a probationary position.

A variety of considerations lead me to agree 
that, for appointment purposes, it is not entirely 
satisfactory to treat a temporary judicial post in 
exactly the same way as a permanent judicial 
post.

Margaret Smith: I have an observation to make. 
I agree that, as you have said several times, what 
members of the public are interested in is how the 
person who has been appointed as a sheriff or a 
judge goes about discharging their duties. 
Whether that sheriff or judge has been appointed 
on a temporary basis, a part-time basis or a 
permanent, full-time basis probably does not 
matter to the people who appear in front of them. 
Do those people not have a right to expect that, 
regardless of who is on the bench, they will have 
gone through the same process to get there?

Sir David Edward: That argument can be 
made, but it deals with a different situation from 
the one that Mr Don mentioned. His point was 
about whether a person who had already been a 
judge in another context should be subjected to 
the same appointment process. You may be right, 
but that is an argument for not having temporary 
judges.

Margaret Smith: Indeed.

The Convener: We started our questioning with 
judicial independence, so let us end it on the same 
subject. 

I want to tease out the point that you make in 
paragraph 7 of the paper that you have submitted 
today, in which you express a reservation about 
section 1(2)(a). You suggest that some people 
might consider that provision to mean that the 
special access that politicians such as ministers 
have to the judiciary, as a result of the nature of 
their job, is “the only way” in which they could seek 
to influence judicial decisions. You propose a 
helpful amendment, which would involve inserting 
the phrase “in particular” at the start of section 
1(2)(a). That would highlight the fact that there are 

different ways of skinning of a cat—ministers 
might seek to influence judicial decisions through 
press statements, for example. Will you expand on 
your suggestion?

Sir David Edward: I do not know that I can. 
There is a slight problem with the phraseology of 
section 1(2), because it includes the Lord 
Advocate. Plainly, if the Lord Advocate appears as 
counsel before the judges, it is perfectly legitimate 
for him or her to seek to persuade the judges to do 
something.

However, there are many ways in which the First 
Minister and the Scottish ministers might seek to 
influence particular judicial decisions other than 
through the use of special access to the judiciary. 
The inclusion in section 1(2)(a) of the words “in 
particular” would make it clear that they are not to 
do so, but it would not create a problem in relation 
to the Lord Advocate because, in that case, one 
would be saying that the Lord Advocate must not 
seek to exert such influence because of his or her 
special access to judges. It would be helpful to 
clarify that point.

The Convener: We will give that suggestion 
active consideration.

Thank you very much for coming. You have 
given us a lot of food for thought, some of which 
we will now pursue with the Cabinet Secretary for 
Justice, who is the next witness.

I suspend the meeting briefly to allow for a 
change of witnesses.

10:58

Meeting suspended.

11:00

On resuming—

The Convener: I welcome the Cabinet 
Secretary for Justice, Kenny MacAskill; Moira 
Wilson, the Judiciary and Courts (Scotland) Bill 
team leader; Alastair Sim, the director of policy in 
the Scottish Court Service; and Alison Fraser and 
Catherine Scott, solicitors in the constitutional and 
civil law division of the Scottish Government.

Cabinet secretary, as you will be aware, we 
have taken a considerable amount of evidence on 
the bill, some of which has been exceptionally 
interesting and has raised a number of questions 
that we would now like to pursue with you. Nigel 
Don will begin the questioning on the subject of 
judicial independence.

Nigel Don: To what extent does section 1 of the 
bill simply replicate the provisions of the 
Constitutional Reform Act 2005? What does 
providing a statutory guarantee of judicial 
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independence achieve, beyond being merely 
symbolic?

The Cabinet Secretary for Justice (Kenny 
MacAskill): We believe that it is more than simply 
symbolic. However, at the outset, I would like to 
state that symbolism has a place in the courts and 
should not be underestimated. After all, we often 
bring people before the courts to show them the 
full majesty and weight of the law. Having said 
that, I should say that the proposal is not merely a 
symbolic gesture. We are committed to a strong, 
independent judiciary. It is important that 
Scotland’s citizens and all who do business here 
should be aware of that. We believe that the bill is 
of constitutional significance and that enshrining in 
it the principle of judicial independence will help to 
ensure judicial independence. The bill adds value 
to the currently accepted common-law position by 
reiterating it. 

Nigel Don: As discussions have gone on, we 
have become increasingly aware of the fact that 
there is a common-law position. Could you clarify 
whether the bill adds to the common-law position 
or just picks out parts of the common-law position, 
albeit for good—if, perhaps, symbolic—reasons?

Kenny MacAskill: To some extent, we are 
taking a belt-and-braces approach. We accept the 
common-law position, but there is good reason to 
enshrine that position. It is accepted by the body 
politic in the parliamentary chamber that the 
separation of powers between the legislature, the 
executive and the judiciary is correct and that their 
respective roles are to be cherished. One of the 
ways of doing that is to enshrine the position, 
which is what the bill does. 

Does the common-law position provide some 
safeguard at the moment? Yes, it does. Does the 
bill go beyond that position? We believe that it 
does. Is the symbolism important? Yes, it is, but 
we believe that the text that will be committed to is 
also important. 

Nigel Don: Several detailed points have 
emerged in our evidence, and I would like to go 
through them.

The duty to uphold the independence of the 
judiciary is laid on the First Minister, the Lord 
Advocate and ministers, but not specifically on 
Parliament. The point has been made that, 
although Parliament cannot bind itself, we could, 
perhaps, impose that duty—even if it were only 
symbolic—on members of Parliament. Do you 
think that that extension might be valuable? We 
could argue that MSPs, as “other persons with 
responsibility”, are already covered under section 
1(1)(d). 

Kenny MacAskill: We are genuinely open-
minded on that matter. Our position is that, to 
some extent, there is a difficulty about whether 

Parliament can bind itself in a way that is separate 
from the way in which it is bound by others. We 
are happy to consider arguments and views 
around the issue. However, it was felt to be 
necessary to ensure that the executive did not 
seek to interfere with the judiciary. 

At the moment, we believe that the proposal in 
the bill is satisfactory, but if it is thought that the 
legislature should be provided with an additional 
duty, we would be happy to consider that.

Nigel Don: Sir David Edward spoke to us about 
section 1(2)(a) of the bill, which states:

“the First Minister, the Lord Advocate and the Scottish 
Ministers … must not seek to influence particular judicial 
decisions through any special access to the judiciary”.

It is thought that that provision is narrowly drawn 
and that it might be better to specify that those 
people “in particular” are not to seek to influence 
such decisions, so as not to lose the generality.

Kenny MacAskill: We would be happy to reflect 
on that. I see where Sir David Edward is coming 
from. Such issues take us back to what the Lord 
President said about trust. We must ensure that 
Governments—of whatever political hue—and law 
officers do not seek to interfere. Even in a small 
jurisdiction such as Scotland, meetings, 
discussions and interfaces must take place. To 
some extent, it is a matter of trust and respect. We 
take the view that things can be construed liberally 
enough to ensure that there are no difficulties 
when there are sensible interfaces and 
discussions, and that the clear view that no 
attempt should be made to lean on people or 
influence them inappropriately will not be 
undermined. However, the Government would be 
happy to consider a textual amendment to the bill 
if it was thought that that was needed.

Nigel Don: I do not think that it would need to 
be reflected in statute, but do you envisage the 
ministerial code being modified to reflect the 
provision?

Kenny MacAskill: We have not considered that, 
but we would do so if it was thought necessary. 
The matter would have to be reflected on, 
probably more by those who deal with the 
ministerial code than by the justice department. 
The ministerial code may need to be amended. 
We are happy to consider the matter and pass it to 
those who constantly seek to review and update 
the code.

The Convener: We proceed to the role of the 
head of the Scottish judiciary.

John Wilson (Central Scotland) (SNP): Good 
morning, cabinet secretary. How do you respond 
to the concern that giving the Lord President 
formal status as chair of the Scottish Court Service 
will detract from his judicial function?
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Kenny MacAskill: I do not think that it will. It is 
a matter of common sense. It is important that the 
office of Lord President is not overburdened—we 
take that as read. Obviously, the Lord President 
can delegate some of his responsibilities, and he 
will have an enhanced private office to support 
him. He will also be able to call on support from 
the chief executive and staff of the Scottish Court 
Service.

It is a matter of getting the appropriate balance. 
It is down to the Lord President making 
commonsense judgments. Our judges are 
appointed on the basis that they are capable of 
making such judgments, and we do not envisage 
any difficulties. Resources and staffing will be 
made available to the Lord President, and it is 
appropriate that he should be in such a position. 
As he said, it is a matter of trusting him to do his 
job. He is perfectly capable of doing that job, as 
his successors will be, whoever they are.

John Wilson: What consideration has been 
given to the bill’s impact on the role of sheriffs 
principal?

Kenny MacAskill: The bill’s impact on sheriffs 
principal has been considered, and they will have 
an appropriate position. The Lord President will 
have the opportunity to intercede at various 
junctures, but it seems to us that sheriffs principal 
will operate as they currently do in relation to the 
sheriff courts and justice of the peace courts in 
their sheriffdom. However, their role will be subject 
to directions from the Lord President, who will 
have the power to step in if major difficulties arise 
in a sheriffdom. Such powers are currently in the 
hands of Scottish ministers, which does not seem 
appropriate to us. It appears to us that the Lord 
President should ultimately have that pivotal role.

Again, it comes down to trust and respect, not 
simply between politicians and the judiciary but 
between the Lord President and the sheriffs 
principal. We are striking the appropriate balance 
by putting the powers in the Lord President’s 
hands, rather than Government ministers’ hands. 
That will allow him to work out the nature of his 
relationship with the Scottish Court Service and 
sheriffs principals. Both are important and both are 
best dealt with by the judiciary. We are striking an 
appropriate balance, which allows sheriffs 
principal to get on with the job that they do well. 
Equally, significant difficulties are better dealt with 
by the Lord President than by Government 
ministers.

Stuart McMillan (West of Scotland) (SNP): 
The committee has received representations that 
the Scottish Land Court should be added to the list 
of courts that are included in the definition of 
Scottish courts. Why is it not included, and would 
the Scottish Government consider including it?

Kenny MacAskill: The Scottish Land Court is 
not included in the definition because it is 
administered by the Scottish Government rather 
than by the Scottish Court Service.

The Convener: Is there not an inconsistency in 
that? Given the nature of the Scottish Land Court’s 
functions, it might well be argued that it carries the 
same status as other courts.

Kenny MacAskill: That is a valid point. We are 
going to lay regulations to resolve that anomaly. At 
present, the Scottish Land Court is not included in 
the definition, because it is not within the Scottish 
Court Service’s domain, but there are plans to 
ensure that it is brought into that domain. Once 
that happens, logic dictates that it should be 
included in the definition.

The Convener: We will perhaps consider that at 
a later stage.

Cathie Craigie: I am sure that the committee 
will want to look at the issue in detail when we are 
considering our response to the bill. Will the 
minister give us more information about the 
situation and respond to the points that have been 
made about it in the written submissions that we 
have received?

Kenny MacAskill: I am certainly happy to write 
to you about the timetable for the regulations, 
which might well be relevant to what should or 
should not be in the bill. We are happy to deal with 
that. The bill contains a regulation-making power, 
which could be used to include the Scottish Land 
Court in the definition. Therefore, even if the 
matter is not dealt with formally in the bill, that 
power will exist. We can provide you with up-to-
date information on where we are in seeking to 
address the anomalous situation that seems to 
exist and on the proposed timescale for laying 
regulations to deal with it.

The Convener: That would be helpful.

You will have heard some of the evidence that 
we have taken on the Judicial Appointments Board 
for Scotland. There is a view that allowing Scottish 
ministers to appoint board members is contrary to 
the principle of judicial independence. The Law 
Society of Scotland and the Faculty of Advocates 
consider that they should have the responsibility 
for appointing the legal members of the JAB. The 
committee has also heard evidence that it would 
be desirable to have another sheriff on the board
when considering shrieval appointments, and 
another judge on the board when considering 
appointments to the senate of the College of 
Justice. Are you satisfied that the proposed 
composition of the board is right and that allowing 
Scottish ministers to appoint the majority of 
members is consistent with the principle of judicial 
independence, which I know that you support 
firmly?
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Kenny MacAskill: We do not appoint a majority. 
Clearly, a balance is set and a lay member 
ultimately presides. This matter has been looked 
at long and hard by the previous Administration 
and by us. We have looked at situations in a 
variety of jurisdictions and there does not seem to 
be any one particular model. We were persuaded 
that the current Judicial Appointments Board is 
working well and it appears to us that there are no 
real difficulties. Our starting point was: if it ain’t 
broke, why fix it? Therefore, we have not sought to 
vary the current situation.

It seems to us that there should be lay 
involvement. Shrieval and judicial appointments 
will have the benefit of both lay perusal and 
experienced perusal. The Judicial Appointments 
Board works well at present and the balance 
appears to be right. On that basis, we are happy to 
continue with that balance. If we were to ensure a 
judicial or shrieval majority, the danger is that it 
could be perceived that we had almost a self-
fulfilling ordinance.

11:15

The Convener: We have considered the 
situations in other jurisdictions, not all of which 
have lay involvement. If I detect the committee’s 
mood correctly, it is in favour of retaining lay 
involvement in the board. However, the interesting 
point about the situation elsewhere is the 
percentage of lay members. As far as I can 
ascertain, Scotland is the only place where the lay 
members are de facto in the majority, because 
there is a lay chairman. Do you have any 
comment on that?

Kenny MacAskill: My comment is that the 
Judicial Appointments Board has served us well. 
The board’s view is that it wishes to continue as it 
is at present—we are persuaded by that. We must 
take into account the fact that the judiciary serves 
our communities and that judges do not live in a 
vacuum. It is important that we have an overall 
balance. An inbuilt majority would not be in the 
interests of presentation.

The Convener: If you and I and Mr Butler were 
on an interview panel for a consultant orthopaedic 
surgeon position, would you be comfortable that 
you had the ability to make a choice?

Kenny MacAskill: We must consider the 
balance in the board. The lay members’ role is not 
to advocate or to argue about people’s individual 
abilities in legal matters, but to take into account a 
variety of other factors. We do that in an array of 
other situations. Politicians are not simply judge 
and jury—certainly not in this jurisdiction and 
Parliament. That is the appropriate situation. 
Furthermore, the chairing member of the JAB 
does not have a casting vote, so there is a 

balance. The lay members bring something to the 
board. Our judiciary and our judicial system are 
not meant to exist in isolation. They exist to 
represent our communities, so it is appropriate 
that our communities should have a say.

If, in another life, the convener and I sat on a 
tribunal, I would not expect, in dealing with an 
expert legal adviser or a consultant surgeon, to 
comment on their individual abilities as lawyer or 
surgeon. However, lay people bring other skills to 
the table. That has been the case in the Judicial 
Appointments Board to date. I believe that the 
situation enhances the judiciary—it does not 
detract from it. Evidence on skills and other 
matters is provided in a variety of ways. Some 
board members have the relevant backgrounds 
and can comment on such issues but, equally, the 
board must consider Scotland as a society and 
how our judicial system fits with our communities. 
The balance that we have is fair and appropriate.

The Convener: The funding for the Judicial 
Appointments Board comes from the Scottish 
Government. I accept that it is difficult to envisage 
how we can get round the problem, but that is a bit 
of an impediment to total independence. The 
perception could be that the board has to do what 
the Government tells it, because the Government 
provides the money.

Kenny MacAskill: That is a valid point. There is 
no way to square that circle without giving the 
board a blank cheque. However, we have a similar 
situation with the Crown Office and Procurator 
Fiscal Service. The Lord Advocate negotiates with 
the Cabinet Secretary for Finance and Sustainable 
Growth to ensure that the service is funded 
appropriately. At the end of the day, we cannot 
have a mechanism other than negotiation between 
that body and the Government. Obviously, if 
rancour developed, as in any situation, there 
would be a breakdown in trust and we would veer 
towards difficulties for the body politic. We cannot 
get away from the point that judicial independence 
must be paramount but, equally, we must take 
cognisance of the public purse. Irrespective of who 
is in government or who the Lord President may 
be, we must start from a position of trust and 
respect. If we do that, we will manage to deliver, 
as we have done in relation to the Lord Advocate 
and the Crown Office.

The Convener: On a final minor point, schedule 
1 provides that the Scottish ministers may remove 
a lay member of the Judicial Appointments Board 
for Scotland from office if the member

“has been convicted of any offence.”

Would it be appropriate for a minor road traffic 
offence such as speeding to result in a board 
member’s removal? I suspect that you think that 
that would not be appropriate. Have you 
considered amending the provision?
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Kenny MacAskill: I understand that removal 
would not be obligatory and could simply be 
considered, but I am happy to reflect on that. A 
minor road traffic infraction might not justify 
removal, although there might be circumstances in 
which it would do so. I understand that there would 
be flexibility to consider the issue, but we can 
come back to the committee on that.

The Convener: Perhaps you will reconsider the 
provision.

Bill Butler: The committee has heard that the 
point of entry to the judiciary is too late in the 
career cycle for us effectively to encourage 
diversity in the legal profession. How will the 
Government encourage a more diverse range of 
people to acquire the skills that judges need? How 
will section 14 help in that regard?

Kenny MacAskill: I speak not just as Cabinet 
Secretary for Justice, but with 20 years’ 
experience as a practising solicitor in Scotland 
when I say that there has been a significant shift in 
the diversity of the shrieval and judicial bench, 
which has enhanced the office and benefited 
Scottish society. We should acknowledge that 
appropriate changes have been made.

I heard Sir David Edward’s evidence. It is 
inappropriate for us to give direction, but we can 
give guidance on a variety of matters that might be 
the subject of legislation in due course, for 
example to do with employment. Guidance seems 
to be appropriate in that context.

It seems that the shrieval and judicial bench is 
on a journey, as is Scottish politics, in relation to 
increasing diversity and representation of women 
and ethnic minorities. To some extent, we should 
let the judiciary get on with the job, but we reserve 
the right to give guidance, for example on 
forthcoming employment matters. We would not 
seek to direct the judiciary on other matters, such 
as sentencing policy.

Bill Butler: Do you agree with Sir David Edward 
that section 14(1) would condition the way in 
which people behave and will therefore be useful 
as long as it is not taken too far? I think that is 
what he said.

Kenny MacAskill: Sir David Edward was quite 
correct. As I said, it is about trust and respect. If 
trust and respect break down we face an impasse, 
but if the legislature and—more important in this 
context—the Executive act with trust and respect, 
we should not have problems. The diversity of the 
shrieval and judicial bench has changed drastically 
and appropriately. We should welcome the 
judiciary’s journey in that regard and allow it to 
continue. We can take the opportunity to provide 
guidance as and when the legislature in Scotland 
wants to introduce changes in employment 
matters that would affect the people who preside 

over our courts, as much as they would affect 
people who work elsewhere.

Bill Butler: The bill makes no provision for what 
should happen when Scottish ministers are not 
minded to accept a recommendation from the 
Judicial Appointments Board for Scotland. What is 
the Government’s view of the suggestion that the 
Government should publicly declare its reason for 
not accepting a recommendation?

Kenny MacAskill: As I recall, ministers have to 
give a reason to the JAB. There might be good 
reasons why the individual concerned should not 
be subject to a public spat—constitutional or 
otherwise. We must remember that three parties 
would be involved and there might be good reason 
not to put into the public domain information about 
an individual. The proposed approach strikes an 
appropriate balance.

Recommendations have to come from the JAB, 
and ministers, if they have good reason, are 
entitled to remit them back. The JAB has the right 
to reconsider. Once we hit such an impasse, there 
is probably very little that can be done in 
legislation. Trust and respect will have been 
damaged, and there will be a significant problem 
that will probably have to be dealt with in another 
way. The appropriate balance already exists. I 
would be concerned that public declarations might 
impact negatively on an individual who may have 
no reason to be dragged through a spat between 
the Executive and the judiciary.

Bill Butler: You say that little can be done in 
legislation, but what process do you envisage 
would help to avoid the development—or would, at 
least, end—such a stand-off, so that the matter did 
not go back and forward between ministers and 
the Judicial Appointments Board?

Kenny MacAskill: It is hard to think of such 
circumstances. Usually, such matters eventually 
come down to personalities. It comes back to the 
issue of trust and respect. There would have to be 
some discussion about what had brought about 
the impasse. I would hope that a minister would 
not interfere without good reason and that those 
who recommend appointments would not seek to 
foist an appointment on a Government and 
ministers unless the person recommended was 
appropriate and qualified for the job. This is one of 
the junctures at which we would have to sit down 
and work it out. Seeking to legislate for such 
matters could make the situation worse. 

Bill Butler: Would the best way forward be to 
employ that most uncommon sense, common 
sense?

Kenny MacAskill: It is about common sense, 
trust and respect. People should realise that 
everybody is trying to do the right thing, whether 
they are coming at it from the point of view of 
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politicians, those who make appointments to the 
bench or those who sign off the appointments. It 
comes down to trust and respect. If that breaks 
down, there is a significant problem that has to be 
tackled, and people have to get their heads 
together and discuss it while respecting one 
another’s constitutional independence and 
respective roles. It is difficult to legislate for a 
solution to such an impasse because it is a 
significant impasse for the entire nation, which 
would have to be worked out. We hope and 
assume that such situations would not arise but, if 
they do, they are usually symbolic of a problem 
with deeper roots than simply that somebody likes 
candidate X and another person does not 
candidate X. It would signify that trust and respect 
had broken down. Apart from the fact that 
common sense would have to prevail, I do not 
think that it would be possible to introduce any 
arbitration. Common sense would have to prevail. 
The interests of the nation would see pressure 
brought to bear upon both parties to get their 
heads together and get the problem sorted. 

The Convener: Before we leave the Judicial 
Appointments Board, I want to consider an area in 
which a difficulty could arise. I am sure that it 
would not, but we must legislate for what might 
appear to be fairly remote possibilities. As you are 
aware, the appointment of judges results in a 
series of interviews being carried out and the 
candidates being graded in a particular order. The 
process is time limited and, during the course of 
the interviewing panel’s deliberations, there may 
be insufficient vacancies to incorporate all the 
applicants, which would mean starting all over 
again and re-interviewing people. The candidates 
are not told the order in which they are ranked. 
Would not it be more open if they were? There 
might otherwise be a feeling that once the panel’s 
report had been received by Scottish ministers, 
the ranking was adjusted according to the 
currency of the board’s deliberations.

11:30

Kenny MacAskill: To some extent, such 
matters are best dealt with by the Judicial 
Appointments Board. There is merit in its reasons 
for ranking. Situations arise in which there are 
insufficient vacancies. It is not a matter of having 
people on a waiting list for ever and ever. Besides 
that, people’s circumstances can change. New 
people can arrive on the scene who are better 
qualified—it should not simply be Buggins’s turn.

I am not convinced that candidates should be 
advised of their ranking. That might be best dealt 
with in the privacy of the Judicial Appointments 
Board, as it is a question of how the board 
operates. We do not seek to be dogmatic about 
that. If the JAB is satisfied with how it operates—it 

certainly seems to operate well—I am happy to 
leave the matter with it. If the board was 
persuaded that advising a candidate whether they 
were number 7 or number 2, for example, had 
merit, I would be happy to accept that. However, 
the present balance is appropriate. We do not 
have unseemly spats in which people say, “It 
should have been me.” Some issues are best 
dealt with confidentially.

Cathie Craigie: Is the First Minister’s role in 
relation to the appointment of Court of Session 
judges—and in particular the Lord President and 
the Lord Justice Clerk—compatible with judicial 
independence?

Kenny MacAskill: Yes. The system that will be 
created is appropriate. The First Minister must be 
involved, but we must ensure that he has the 
appropriate advice—that has been touched on—
from specialists who know about the candidates’ 
qualifications and expertise, and lay people should 
have input. The balance is correct.

Cathie Craigie: Are you satisfied that the 
appointments system will not favour, or appear to 
favour, the compliant candidate and will not deter 
highly qualified candidates who are of independent 
mind?

Kenny MacAskill: I do not think that that will 
happen. It is important for the First Minister to 
have a role and the checks and balances are 
correct. The Lord President and the Lord Justice 
Clerk are two major offices of state, so it would be 
absurd for the First Minister not to have some 
involvement in their appointments. However, we 
must ensure that the appointments are not 
political. The proposed methods strike the 
appropriate balance.

Cathie Craigie: As is right, you hold the Lord 
President’s views in high regard. He expressed 
reservations to the committee about placing the 
appointment of temporary judges in the Judicial 
Appointments Board’s remit, because that could 
hinder the Lord President’s ability to respond 
swiftly to circumstances. How do you respond to 
that concern?

Kenny MacAskill: If temporary judges did not 
fall within the proposed appointments system, that 
would be anomalous. If the concern is about the 
timescale, the time could be truncated—an 
accelerated procedure must be possible. Ensuring 
that the systems incur no undue delay is a matter 
for those who deal with appointments. However, if 
a temporary judge did not require to go through 
the same mechanisms as a permanent judge, that 
would be anomalous.

Cathie Craigie: Is the Government continuing to 
discuss that issue? Are any changes likely?

Kenny MacAskill: We are happy to have 
discussions, but the bill will establish the principle. 
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If temporary judges were appointed under a 
different system from permanent judges, that 
would be anomalous. The systems are better dealt 
with by the Judicial Appointments Board than by 
us. Accelerating the process, if need be, is not 
beyond the board’s wisdom.

Paul Martin: Why did you stress the importance 
of the role of the First Minister of the day in the 
appointment of the Lord President and the Lord 
Justice Clerk? If the First Minister was not involved 
in their appointment, how would that affect how we 
would deliver justice in Scotland?

Kenny MacAskill: I stand by what I said. The 
Lord President and the Lord Justice Clerk are two 
of the highest offices of state in Scotland and not 
simply the two highest legal offices. Given that, it 
appears appropriate to me that the First Minister 
be involved in the appointments.

Paul Martin: Do you accept that, if the First 
Minister was not involved in that appointment 
process, that would not affect how justice would 
be delivered? If the Lord President was appointed 
independently of the First Minister, that would not 
undermine the role of the state.

Kenny MacAskill: The arrangements are set 
out in section 95 of the Scotland Act 1998, which 
provides that it is for the Prime Minister to 
recommend to the Queen the appointment of 
persons as Lord President and Lord Justice Clerk. 
However, the Prime Minister cannot recommend 
any person who has not been nominated by the 
First Minister. It seems to me, therefore, that the 
1998 act takes a belt-and-braces approach.

Paul Martin: I appreciate that. I am just 
interrogating why you regard it as being crucial 
that we go forward in the direction that you 
suggest. Would an independent appointment 
process that did not involve the First Minister 
affect the mechanism for delivering justice?

Kenny MacAskill: No—but we seek to ensure 
an appropriate balance. What we propose in the 
bill will provide such a balance. Given the 
importance of the offices of the Lord President and 
the Lord Justice Clerk, and given the significance 
of the office of the First Minister, the latter should 
be involved in those judicial appointments. I do not 
regard that as being irreconcilable with or in 
conflict with the concept of balance. It appears to 
me that the proposed methods will provide an 
appropriate balance whereby any suggestion of 
partiality by a First Minister would be dealt with by 
checks and balances. It would be absurd to 
suggest that the First Minister should not have an 
input.

Paul Martin: Can I move on, minister, to the 
issue—

The Convener: Before you do that, I ask Nigel 
Don to follow up on a point that he has.

Nigel Don: I want to return to the appointment 
of temporary judges. There appear to be two 
classes of potential candidates. One is those who 
come up from the ranks of lawyers, and the 
second is those who have already sat on the 
bench somewhere and who are retired sheriffs, 
retired High Court judges or retired European 
Court judges. It seems to be logical to suggest that 
the appointment of those who return to the bench 
as temporary judges might not need to go through 
the Judicial Appointments Board because they 
already have a bench licence, to coin a phrase. Do 
you envisage giving the Lord President scope for 
re-appointing people without having to go through 
the JAB?

Kenny MacAskill: That scope is already in the 
bill. Signing off such appointments would be a 
matter for the Judicial Appointments Board, but 
the bill includes provision for a truncated version of 
appointment, if I can put it that way. What we are 
looking at is how the Judicial Appointments Board 
should be involved—it is correct for it to be so 
involved. However, I believe that the bill covers 
such aspects.

The Convener: We turn to the question of 
judicial conduct and complaints.

Paul Martin: What are your views of the current 
arrangements for dealing with judicial conduct in 
the courts?

Kenny MacAskill: First, we must put on record 
that we are well served by our judiciary and that 
there are few complaints. However, justice needs 
not only to be done but to be seen to be done, so 
it seems to me to be appropriate to have a 
structure that provides a balance that allows 
complaints to be dealt with but which also seeks to 
protect the judiciary from vexatious complainers.

Paul Martin: Lord McCluskey gave evidence 
that suggested that he could not envisage a 
situation in which anyone would have the 
capability or the qualifications to judge judges 
independently. I wonder how you will bring forward 
a plan that will meet Lord McCluskey’s concerns.

Kenny MacAskill: I do not quite follow the 
question. It seems to me that there must be the 
opportunity for some element of review—that is 
why we have a complaints system. As we have 
said, the number of complaints that are made is 
not substantial. The bill provides for a structured 
process for dealing with complaints while not 
creating unnecessary bureaucracy. In a 
constitutional arrangement that respects the 
principle of judicial independence, managing the 
conduct of judges is a function that can be 
undertaken only by the judiciary. The bill sets out a 
framework of powers, but leaves it to the Lord 
President to determine the rules that will be 
published.
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However, the fact that the bill provides for the 
appointment of a judicial complaints reviewer 
seems to offer the general public some 
satisfaction that such matters will be dealt with. 
That proposal is beneficial and will protect us 
against the accusation that the system is simply 
about judges reviewing themselves to protect 
themselves.

Paul Martin: I want to take up your point about 
public confidence. In respect of the policy 
objectives I agree that the process that will be 
followed will be made public, but the outcome of 
any complaints will not be made public. How do 
you respond to that?

Kenny MacAskill: There is good reason for not 
making public the outcome of complaints. A 
vexatious complaint can cast a slur on a judge or a 
sheriff. Such matters must be investigated, 
however, and the proposed system, which 
involves a structure that gives the Lord President 
the appropriate powers, is appropriate. The last 
thing that we want to do is to provide an 
opportunity for holders of judicial office to be 
maligned and disparaged, and for complaints 
about them to be made public, without providing 
them with any protection. We need to strike a 
balance between protecting judges from malicious 
complaints and ensuring that the public is 
protected from people who, for whatever reason, 
fail to deliver on their judicial duties.

Paul Martin: I understand that, but when 
misconduct has been proven, should the evidence 
of that misconduct not be published—as is the 
case under the current regime for MSPs—to 
ensure public confidence?

Kenny MacAskill: I am not necessarily 
persuaded. There might be good reason for not 
publishing evidence of misconduct. Third parties 
might be involved. Such evidence might relate to 
the conduct of a case, with the result that litigants 
could suffer unduly. There could be impact on 
appeals. There could be a variety of 
consequences for people other than the judicial 
office holder who was under investigation. 
Litigants in a case that came before the judge 
could be affected. There is good reason why 
details of complaints are not published.

I believe that the appointment of a judicial 
complaints reviewer is the appropriate way of 
ensuring public protection. Superficially, it might 
appear that we should just publish evidence of 
misconduct, as is the case with MSPs, but there is 
good reason not to do so in cases of complaints 
against judges. There could be an impact on civil 
or criminal appeals and other people could be 
dragged in. The issue can be reviewed, but I am 
not yet persuaded that it would be appropriate to 
publish evidence of judicial misconduct.

Paul Martin: I understand that you considered 
the possibility of the Scottish Public Services 
Ombudsman’s involvement in the process. Why 
was that discounted?

Kenny MacAskill: Given that the SPSO already 
has a wide remit and that the nature of the 
proposed position of judicial complaints reviewer is 
distinct and almost unique, it was felt that it would 
be better for such matters to be dealt with 
separately. I have no doubt that, in time to come, 
my colleague the Cabinet Secretary for Finance 
and Sustainable Growth might have views on 
where the reviewer’s office should be located and 
whether there should be any sharing of back-office 
functions. There is a significant difference between 
the role of the proposed judicial complaints 
reviewer and that of the SPSO, so the two offices 
should be kept separate.

Paul Martin: My understanding is that the 
judicial complaints reviewer will not be involved in 
considering the rights and wrongs of particular 
complaints but will investigate only whether the 
proper procedures were followed. I understand 
that that is exactly the function that the SPSO 
carries out at the moment. Why is there a 
requirement for specialist knowledge, if only the 
following of procedures is to be interrogated?

11:45
Kenny MacAskill: That is not the case. We 

must go back further than that. We approach the 
issue from the position that, in Scotland, the 
judiciary has a specific role. That is what we are 
seeking to enshrine in the bill. We are not simply 
looking at faulty service by a council or health 
board, which can be dealt with in other ways and 
in relation to which there is some element of 
democratic accountability. What we are dealing 
with is significantly different. The bill will enshrine 
the independence of the judiciary in statute, which 
is why it is inappropriate that complaints should be 
reviewed by extending the already wide remit of 
the ombudsman. It is important that the judiciary 
be independent of any complaints that are 
reviewed, few as they may be and however 
important they are. The judiciary should stand 
alone, because it inhabits an entirely different 
spectrum from that which involves complaints 
about the council or the health board. 

Paul Martin: I appreciate the unique elements 
that attach to the judiciary. However, if we are 
willing to take forward a complaints process, is 
there not an argument that it should stand alone, 
separate from the judicial process, if it is to be 
completely independent? Further, if that is the 
case, surely the ombudsman would provide that 
opportunity. I am not making a case either way; I 
am just interrogating the point. 
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Kenny MacAskill: Your argument seems to be 
that a complaints process should not stand alone, 
but should be within the remit of the ombudsman. 
However, we have a separate standards 
commissioner for MSPs because of our distinctive 
position. The issue comes back to the starting 
point, which is that we are enshrining the 
independence of the judiciary. Therefore, the 
ombudsman route should not be used. There 
should be a distinct route.

Paul Martin: I am not arguing anything; I am 
only asking a question.

Bill Butler: In paragraph 23 of his written 
submission, Sir David Edward said:

“I don’t fundamentally disagree with the arrangements 
proposed in the Bill for judicial appointments, complaints 
against judges, and discipline of judges, though I don’t see 
the need for the Judicial Complaints Reviewer.”

Does he not have a point? Many witnesses have 
said that we should trust the Lord President.

Kenny MacAskill: Of course we have to trust 
and respect the Lord President. The issue comes 
back to the fact that justice must not only be done 
but be seen to be done. If we are arguing that it 
might be inappropriate to make such matters
public, we have to be able to satisfy the public that 
there is an element of independent scrutiny that 
provides a satisfactory way of dealing with the 
issue. We need to be able to satisfy people that, 
although certain matters are not being published, 
we are seeking to ensure that the public’s 
legitimate interest is protected.

Bill Butler: Who would you see as filling the role 
of judicial complaints reviewer? Who would be 
more qualified than the Lord President?

Kenny MacAskill: To some extent, we are not 
talking about reviewing a legal matter; we are 
talking about someone of fairness, sensibility or 
whatever reviewing the procedure to ensure that 
what has been carried out has been carried out 
fairly and appropriately. It is an administrative 
rather than a judicial matter.

Bill Butler: I still find it a wee bit difficult to 
follow that argument. I do not see who would be 
more au fait with the process and procedure that 
should be followed than the Lord President. 

Kenny MacAskill: Yes, but the role of the 
reviewer is to ensure that not only is justice being 
done but that it is seen to be done. They are not 
there to do anything other than ensure that the 
public interest is protected. That is perfectly 
reasonable.

Bill Butler: Who would you see as filling such a 
post?

Kenny MacAskill: I do not think that that is a 
matter for me. We have means of making public 

appointments and it would be inappropriate for me 
to comment on that. However, there are sufficient 
checks and balances in the public appointments 
process to ensure that whoever was appointed 
would be a person of sufficient stature, education, 
intelligence and good conduct to be able to satisfy 
the public that they are able to act as a check, on 
the public’s behalf, and are capable of following 
the appropriate procedures. 

The Convener: Obviously, a number of 
complaints are made each year, but it appears 
that, rather than being about the conduct of 
judges, the vast majority of them come from 
people who are dissatisfied with the outcome of 
their case. Can you enlighten us about the number 
of complaints that are made about judicial conduct 
as opposed to unsatisfactory outcomes?

Kenny MacAskill: The information that we have 
is that approximately 180 complaints are made a 
year, but we do not have a breakdown of how 
many of those have foundation and how many are 
frivolous or vexatious. However, suffice to say, it is 
accepted that many are entirely without 
foundation.

The Convener: So we could be talking about a 
vacuum of complaints about the conduct of 
judges. The number of such complaints is 
probably very small.

Kenny MacAskill: I think that we are well 
served by the judiciary and that only a very small 
number of complaints are made about it. The 
committee can rest assured that, although there is 
a role for a judicial complaints reviewer, we do not 
foresee them working 24/7. We believe that it is 
necessary to provide reassurance to the public, 
but the job will not necessarily be full time. That is 
not expected. I hope that very few complaints will 
be made.

The Convener: Those of us around the table 
know that complaints multiply when a complaints 
procedure is set up, which is a problem. Will that 
happen?

Kenny MacAskill: No. Often, the die is cast by 
the person who is appointed to an office. If that 
person is prepared to consider frivolous and 
vexatious complaints, then it will be clear that 
there is an open door. We have trusted sensible 
people in other positions to get on with things and 
they have made it clear at the outset that they are 
not prepared to consider frivolous or vexatious 
complaints. Having triggered that message, they 
can then address legitimate complaints. That 
takes us back to trusting and respecting the Lord 
Justice Clerk and the Lord President. We must 
also trust that whoever we appoint to the office of 
judicial complaints reviewer will not only be of 
good character but will be able to separate the 
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wheat from the chaff and treat the chaff 
appropriately and with speed.

The Convener: The person should feel no 
pressing need to overjustify their existence.

Kenny MacAskill: Absolutely.

The Convener: Stuart McMillan has a follow-up 
question on the removal of sheriffs.

Stuart McMillan: The Sheriffs Association is 
concerned that section 38 of the bill will reduce the 
protection that is afforded to sheriffs and that it 
breaches previous ministerial assurances on the 
removal of sheriffs from office. How do you 
respond to that concern, cabinet secretary?

Kenny MacAskill: What has been proposed is 
perfectly reasonable. We are ensuring that such 
matters will be dealt with to some extent by the 
Lord President as opposed to by ministers. There 
is no suggestion that anyone in that office will seek 
to interfere unduly. It is a matter of balance. I do 
not see what the holders of shrieval office have to 
fear.

The Convener: Our final questions are on the 
Scottish Court Service.

Margaret Smith: Good morning, cabinet 
secretary. What contribution will senior members 
of the judiciary make to the administration of the 
SCS, given Lord McCluskey’s comment that

“Judges are not good administrators”?—[Official Report, 
Justice Committee, 18 March 2008; c 630.]

Kenny MacAskill: We are talking about a 
matter of trust and respect to some extent. I do not 
necessarily think that it is true that judges are not 
good administrators. Common sense is needed to 
run a judge’s office. The right balance must be 
struck. It is appropriate that the Lord President 
should chair the SCS board and that it should 
ultimately fall within his domain as opposed to the 
Government’s domain. As I said, we must trust the 
holders of that office to get the balance right; they 
must take responsibility where it is appropriate to 
do so and allow administrative matters to be dealt 
with by those who are well qualified to deal with 
them.

Margaret Smith: Paragraph 3(1) of schedule 3
to the bill states:

“It is for the Lord President to appoint the members of the 
SCS (other than the Lord Justice Clerk and the Chief 
Executive).”

However, paragraph 3(2) of schedule 3 states:

“The Lord President may appoint a person to be a 
member only if the person has been nominated, or 
otherwise selected for appointment, in accordance with 
such procedure as the Scottish Ministers may by 
regulations prescribe.”

What might such regulations prescribe?

Kenny MacAskill: We are talking about matters 
that are dealt with by the Office of the 
Commissioner for Public Appointments in Scotland
and others. In this country we ensure that public 
appointments are not a matter of ministerial diktat 
or fiat. That applies to the SCS as it does to every 
other body.

Margaret Smith: Do you intend to consult on 
the regulations?

Kenny MacAskill: Yes, we absolutely do.

Margaret Smith: There are a number of 
questions in people’s minds about how the new 
relationships between the SCS, its board, the 
Scottish ministers and the Parliament will work. 
The SCS board will be chaired by the Lord 
President and the majority of its members will 
come from the judiciary. However, the SCS budget 
will be agreed by the Parliament and if the SCS 
fails to do what it should do the Scottish ministers 
can take control of it. Priorities will be set out in 
discussion with the Scottish ministers, and the 
SCS will be required to have regard to guidance 
from ministers. How do you envisage that the new 
relationships will develop?

Kenny MacAskill: Your question brings me 
back to what I said about trust and respect. 
Although we have a separation of powers we must 
acknowledge that we cannot operate in silos. 
There must be an interface, which might relate to 
how money is apportioned to the SCS, or 
decisions of the legislature on employment law for 
example.

It is impossible to predict or legislate for every 
scenario that might arise. There are areas of 
interface, as I said. It is about people coming from 
a position of trust and respect, and it is about 
ensuring that fundamental matters, such as the 
independence of the judiciary, are enshrined. In 
some instances there is an overlap. Although the 
Lord President has powers, the Parliament will 
have an opportunity to consider employment law 
and guidance will have to be given. Giving such 
guidance is separate and distinct from giving clear 
direction about how matters are operated. It all
comes down to having a framework in which we 
must let matters develop.

Margaret Smith: Currently, if I wanted 
information on the SCS I could ask a 
parliamentary question, write to you or ask you a 
question during a Justice Committee meeting. 
How will the board of the SCS be accountable to 
the Parliament? The Lord President told us:

“One will be involved to a greater extent in an arm of 
government”.—[Official Report, Justice Committee, 11 
March 2008; c 569.]

In recognition of the Lord President’s additional
administrative responsibilities and his right to 
make subordinate legislation, it has been 
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suggested that he should have a degree of 
accountability to the Parliament. What are your 
views on that?

Kenny MacAskill: Your question raises several 
issues. The SCS board will be accountable in a 
variety of ways. The chief executive is the 
accountable officer and is responsible for the 
SCS’s proper and efficient use of resources—the 
chief executive is a compellable witness. The SCS 
will be required to lay a report before the 
Parliament every year and controversial decisions 
would require parliamentary approval of a 
statutory instrument. If there were serious 
concerns about apparent failure in the SCS, the 
Scottish ministers could make an order that would 
be subject to affirmative procedure, thereby 
ensuring parliamentary accountability.

As Sir David Edward said, the Lord President 
has a distinct role in the proper administration of 
the SCS. Any attempt to make him compellable 
could lead us into grey areas in relation to the 
judiciary’s independence. The right of the public 
and of legislators to hold the SCS properly to 
account is protected by the compellability of the 
service’s accountable officer. That is the practice 
in other organisations. Respect must accompany 
the office of Lord President and the trust that is 
given him. We must accept that he will take the 
opportunity to interface with and appear before the 
committee on a variety of matters. However, 
compelling him would lead us down the route of 
interfacing with the concept behind the bill—the 
independence of the judiciary.

12:00

Cathie Craigie: I have concerns about part 4, 
on the Scottish Court Service. In answer to 
Margaret Smith, you talked about trust and respect 
from people who expect the Government to have
responsibility for running our court services, which 
is an important duty of the state. The bill 
establishes the body corporate and transfers 
responsibility to it, yet the SCS must provide plans 
to the Government that can be subject to 
modification and agreement, follow guidance that 
the Scottish ministers issue and provide 
information to ministers. What benefit will be 
gained from shifting responsibility from the 
Scottish ministers to a body corporate?

Kenny MacAskill: It is much better for the SCS 
to be within the judicial rather than the executive 
prong of the trident. As I said, we do not live in 
silos and interfaces must occur, as the convener 
said, on the apportionment of funding, for 
example. However, the SCS should be dealt with 
as part of the judiciary rather than the 
Government. If Parliament decided on 
employment legislation in relation to race, gender 
or ethnicity, for example, it would be appropriate 

that we could give the SCS guidance on that. It 
would be ridiculous if we could not pass legislation 
that had an impact on such matters, but it would 
be inappropriate to impose on the SCS decisions 
about how it operated. The aim is to protect the 
judiciary’s independent role in a democracy but to 
allow for a clear interface when aspects are 
appropriately dealt with by the executive or the 
legislature. There are interfaces on some matters 
and there is clear separation on others. Such 
issues concern balance and, ultimately, trust and 
respect, but we must enshrine some 
fundamentals.

Cathie Craigie: I also have difficulty in 
understanding why the SCS’s budget will be 
transferred out of the Scottish budget, so that the 
Parliament will vote separately on it. You know as 
well as I do how little parliamentary committees 
can change the shape of a budget. The budget for 
the SCS will be presented to the Parliament and 
we will be expected to vote on and take 
responsibility for it, yet the Scottish ministers will 
have responsibility for setting court fees. What is 
the reasoning behind retaining that ministerial 
responsibility rather than devolving it to the body 
corporate?

Kenny MacAskill: On some matters relating to 
finance, we clearly cannot be expected to give a 
blank cheque. The matters come down to 
constitutional negotiations, as happens with the 
Crown Office and Procurator Fiscal Service, which 
I mentioned. It is important that we have the 
opportunity for Government involvement. For 
example, we retain at Government level certain 
matters to do with legal aid, which provides access 
to the judiciary in many ways. It would be absurd 
to suggest that legal aid should become the 
fiefdom of the judiciary.

Interaction is needed on some aspects. The bill, 
which, after all, we inherited from a past 
Administration, will preserve the fundamental 
independence of the judiciary and the good 
running of the Scottish Court Service. Other 
matters begin to veer into public policy. Court fees 
and legal aid are often matters of public policy that 
change with time, rather than matters relating to 
the fundamental independence and the separation 
of powers, which are the bedrock on which a 
democracy is built.

Cathie Craigie: If you believe that it would be 
absurd for the financing of legal aid to become the 
responsibility of the judiciary, surely it is absurd for 
the running of our independent court service to 
become the responsibility of the judiciary.

Kenny MacAskill: I do not believe so.

Cathie Craigie: Can you explain the difference 
between legal aid and the court service?
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Kenny MacAskill: We are talking about creating 
a pyramid structure, with the Lord President sitting 
at the pinnacle. The court system goes from the 
bottom up to the very top, but there is clearly ebb 
and flow. We must allow the judiciary to get on 
with training and appraisal, if it wishes to go down 
that route. It is appropriate that the judiciary should 
be in charge of such matters and should not be 
subject to interference by the legislature or the 
Executive. Equally, other matters relate to public 
policy, such as access to legal services, as I said. 
I do not see a difficulty with that. I do not know 
whether the member is suggesting that the 
judiciary should take control of legal aid fees. The 
bill provides an appropriate balance, by protecting 
the independence of the judiciary while ensuring 
that matters that relate to public policy are within 
the domain of the Parliament or legislature, or of 
the Executive or Government.

Cathie Craigie: I remind the minister that he 
introduced the issue of legal aid and said that it 
would be absurd to move the responsibility for 
decisions on its financing.

We have just discussed the powers that will be 
shifted to the SCS, but section 66 gives you a 
default power. Is it common to have default 
powers in legislation, or do you have a concern 
that the proposed legislation that is before us 
might not work to benefit the Scottish public?

Kenny MacAskill: We need a default position in 
case anything fundamentally untoward arises. The 
provision in the bill is to an extent the nuclear 
option—we trust that we would never have to 
press it, but it would be negligent of any 
Government of whatever political hue not to have 
the opportunity to interfere if something 
substantially untoward happened. It is considered 
that the power would be used in only the most 
extreme circumstances.

The Convener: Has such a power been 
incorporated in previous legislation?

Kenny MacAskill: We can get back to you on 
that, but I imagine that there are previous 
instances in which Governments have sought to 
become the operator of last resort. For example, if 
a railway line has been privatised, what happens 
when the private sector fails to deliver? The 
operator of last resort is the Government, which 
picks up the tab. Clearly, if the court service fails 
to deliver, for whatever underlying reason, the 
operator of last resort will have to be the 
Government. We cannot not have a court service. 
We do not anticipate that the power will ever need 
to be used, but we must work on the basis that if 
something fundamentally untoward happens, the 
Government would have to step in and would not 
allow the system to melt down.

Cathie Craigie: Does the Government intend to 
privatise the service? It seems as though it is 
being set off to the side in a nice package.

Kenny MacAskill: That question is absurd. We 
are enshrining the independence of the judiciary, 
not privatising it.

Cathie Craigie: I am talking about the Scottish 
Court Service.

Kenny MacAskill: We are not seeking to make 
it a corporate body or to have shares in it. There is 
no power for the Lord President to float the service 
on the stock market. Frankly, I do not understand 
the nature of the question; I do not think that it is 
capable of being answered.

Cathie Craigie: We will see.

The Convener: Indeed, we shall.

I thank the officials for attending. I ask the 
cabinet secretary to stay where he is, because he 
is involved in the next agenda item. I suspend the 
meeting while the officials change over.

12:10

Meeting suspended.
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