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Education (Additional Support for Learning) (Scotland) Bill
1st Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 to 12
Sections 13 to 18
Sections 19 to 26
Sections 27 and 28

Schedule 1
Schedule 2
Schedule 3
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Before section 1
Mr Adam Ingram
154

Before section 1, insert—
<Statement of principles
(1)

It is the duty of every education authority to—
(a) take account of,
(b) identify,
(c) plan for, and
(d) make adequate provision for,
the support needs of all children and young people who face barriers to education, and to
provide adequate support for learning for such children and young people.

(2)

The references to barriers to education in subsection (1) includes references to—
(a) social factors,
(b) cognitive factors,
(c) linguistic factors,
(d) disability, or
(e) family or care circumstances.

(3)

Such support for learning must, as far as possible, be provided in a way that promotes—
(a) social integration and participation,
(b) continuity of support for the child or young person,
(c) effective transition to the post-school environment,
(d) co-ordination between agencies, and
(e) partnership with—
(i)

the child or young person, and

(ii) the parent of the child or young person.
SP Bill 11-ML1

1

Session 2 (2004)


1

(4)

Such support for learning should be of an equivalent standard for all children facing
similar barriers to education in terms of—
(a) duration,
(b) intensity,
(c) breadth, and
(d) coherence of—
(i)

curriculum,

(ii) extra-curricular activities,
(iii) recording or attainment, and
(iv) encouragement of pupil and parent participation.
Section 1
Lord James Douglas-Hamilton
155

In section 1, page 1, line 14, leave out <prescribed pre-school child> and insert <child under
school age but aged two years or over>
Lord James Douglas-Hamilton

156

In section 1, page 1, leave out lines 20 and 21
Section 2
Lord James Douglas-Hamilton

1

In section 2, page 1, line 24, leave out <co-ordinated>
Fiona Hyslop

157

In section 2, page 2, line 3, leave out <continue for more than a year> and insert <have a
continuing and sustained impact>
Fiona Hyslop

158

In section 2, page 2, line 4, leave out <significant>
Lord James Douglas-Hamilton

2

In section 2, page 2, line 4, at end insert—
<( )

by the education authority in the exercise of their functions relating to
education,>

Fiona Hyslop
54

In section 2, page 2, line 4, at end insert—
<( )


2

by the education authority,>

2

Fiona Hyslop
55

In section 2, page 2, line 6, after <education,> insert—
<( )

by one or more appropriate agencies (within the meaning of section
19(2)),>

Donald Gorrie
Supported by: Lord James Douglas-Hamilton
110

In section 2, page 2, line 6, leave out <or>
Donald Gorrie
Supported by: Lord James Douglas-Hamilton

111

In section 2, page 2, line 6, leave out <or> and insert <and>
Ms Rosemary Byrne

112

In section 2, page 2, leave out lines 7 and 8
Fiona Hyslop

97

In section 2, page 2, line 8, at end insert—
<or if—
( ) an education authority are responsible for the school education of the child or
young person, and
( ) the child or young person has a Record of Needs in terms of section 60 of the
1980 Act at the time of this Act coming into force.>
Fiona Hyslop

159

In section 2, page 2, line 10, leave out <a significant> and insert <an>
Fiona Hyslop

160

In section 2, page 2, line 11, after <education> insert <, or other development,>
Fiona Hyslop

161

In section 2, page 2, line 14, leave out <a significant> and insert <an>
Fiona Hyslop

162

In section 2, page 2, line 15, after <education> insert <, or other development,>
Before section 3
Euan Robson

63

Before section 3, insert—

3


3

<Duties of education authority in relation to children and young persons for whom
they are responsible
(1)

Every education authority must—
(a) in relation to each child and young person having additional support needs for
whose school education the authority are responsible, make adequate and efficient
provision for such additional support as is required by that child or young person,
and

5

(b) make such arrangements as they consider appropriate for keeping under
consideration—

10

(i)

the additional support needs of, and

(ii) the adequacy of the additional support provided for,
each such child and young person.
(2)
15

Subsection (1)(a) does not require an education authority to do anything which—
(a) they do not otherwise have power to do, or
(b) would result in unreasonable public expenditure being incurred.>

Fiona Hyslop
63B

As an amendment to amendment 63, line 6, after <responsible> insert—
<( )

each child over two years who has not yet attained school age having
additional support needs and belonging to the area of the education
authority,>

Mr Kenneth Macintosh
63C As an amendment to amendment 63, line 9, leave out <they consider> and insert <are
reasonably>
Scott Barrie
63A As an amendment to amendment 63, in line 16, at end insert <, which circumstance shall be
presumed to arise only exceptionally>
Ms Rosemary Byrne
63D As an amendment to amendment 63, line 16, at end insert <which would not ordinarily be
incurred, which circumstance shall be presumed to arise only exceptionally>
Section 3
Fiona Hyslop
98


4

In section 3, page 2, line 21, after <needs,> insert <whether or not those needs require the
provision of a plan under section 2,>

4

Ms Rosemary Byrne
Supported by: Lord James Douglas-Hamilton
113

In section 3, page 2, line 21, after <needs,> insert—
<( )

the best interests of such children and young people, >

Euan Robson
64

In section 3, page 2, line 21, leave out from <and> to end of line 34
Lord James Douglas-Hamilton

3

In section 3, page 2, line 23, leave out <by> and insert <to secure that the education is directed to
the development to the fullest potential of the personality, talents and mental and physical
abilities of>
Lord James Douglas-Hamilton

4

In section 3, page 2, line 27, leave out from <or> to end of line 28
Fiona Hyslop

49

In section 3, page 2, leave out line 28 and insert—
<( ) would result in unreasonable public expenditure being incurred which would not
ordinarily be incurred.>
Ms Rosemary Byrne

163

In section 3, page 2, leave out line 28 and insert—
<( )

would result in unreasonable public expenditure being incurred that would not
ordinarily be incurred, which circumstance shall be presumed to arise only
exceptionally>

Robert Brown
Supported by: Lord James Douglas-Hamilton
114

In section 3, page 2, line 33, after <adequacy> insert <and effectiveness>
Euan Robson

65

In section 3, page 2, line 34, at end insert—
<(3A) Every education authority must, subject to subsection (3B), provide such additional
support as they consider appropriate for each child—
(a) under school age (other than a prescribed pre-school child),

5

(b) belonging to the authority’s area, and
(c) who has additional support needs arising from a disability (within the meaning of
the Disability Discrimination Act 1995 (c.50)) which the child has.

5


5

10

(3B) The duty in subsection (3A) applies only where the authority has established, in
pursuance of section 5(7) of this Act, that the child has the additional support needs
referred to in subsection (3A)(c) following the child having been brought to the
authority’s attention as having or appearing to have such needs by a Health Board.>

Robert Brown
65A As an amendment to amendment 65, line 3, leave out <they consider> and insert <is>
Fiona Hyslop
65C As an amendment to amendment 65, line 4, leave out <(other than a prescribed pre-school child)>
Robert Brown
65B

As an amendment to amendment 65, line 11, at end insert <, voluntary sector organisation, or
parent or relative of the child>
Euan Robson

66

In section 3, page 2, line 35, leave out from <, so> to first <of> in line 37 and insert <provide
such additional support as they consider appropriate for>
Robert Brown

115

In section 3, page 2, line 35, leave out from <, so> to first <of> in line 37 and insert <provide
such additional support as is appropriate for>
Euan Robson

67

In section 3, page 2, line 37, after <children> insert <(other than children to whom the education
authority have a duty under subsection (3A))>
Mr Adam Ingram

164

In section 3, page 2, line 39, at end insert—
<( ) Each—
(a) education authority, in drawing up or reviewing their educational improvement
objectives, and
(b) headteacher, in drawing up or reviewing a school developmental plan,
must take into account the support for learning required by children and young persons
who have one or more barriers to education.>
Section 4
Lord James Douglas-Hamilton

5


6

In section 4, page 3, line 8, leave out <co-ordinated>

6

Fiona Hyslop
99

In section 4, page 3, line 11, at end insert—
<( )

The arrangements referred to in subsection (1) must include provision for a statement to
be made indicating what, if any, additional support needs each child or young person
has.>

Euan Robson
68

In section 4, page 3, line 13, leave out from <complying> to <request>
Lord James Douglas-Hamilton

6

In section 4, page 3, line 16, leave out <co-ordinated>
Lord James Douglas-Hamilton

7

In section 4, page 3, line 18, leave out <they consider the request to be> and insert <the request
is>
Lord James Douglas-Hamilton

116

In section 4, page 3, line 18, at end insert—
<( )

In deciding whether or not a request under subsection (2) is unreasonable, an education
authority must take into account the written findings of any process of assessment or
examination for the purpose of ascertaining whether the child or young person—
(a) has additional support needs, or
(b) requires a co-ordinated support plan,
submitted to them by the person making the request, provided the person who carried
out the process was prima facie an appropriate person to do so.>

Scott Barrie
117

In section 4, page 3, line 20, at end insert—
<( )

the child, if the child has capacity,>

Euan Robson
69

In section 4, page 3, line 25, leave out subsections (4) and (5)
Lord James Douglas-Hamilton

165

In section 4, page 3, line 30, after <inform> insert <, in writing,>
Lord James Douglas-Hamilton

70

In section 4, page 3, line 31, after <decision> insert <, and—
()

inform the person who made the request of the existence of independent
advocacy services (provided for under section (Independent advocacy)) and
how local providers of such services may be contacted>

7


7

Lord James Douglas-Hamilton
8

In section 4, page 3, line 31, after <decision> insert <, and—
()

inform the person who made the request of the existence of mediation
services (provided for under section 16) and how local providers of such
services may be contacted, and (as appropriate) of the person’s right to
refer the decision to the Tribunal>

Lord James Douglas-Hamilton
9

In section 4, page 3, line 38, leave out <co-ordinated>
Lord James Douglas-Hamilton

10

In section 4, page 4, line 3, leave out <co-ordinated>
Lord James Douglas-Hamilton

11

In section 4, page 4, line 4, leave out from <unless> to end of line
Robert Brown

118

In section 4, page 4, line 4, at end insert—
<(8A) The education authority may, for the purposes of subsection (8), by notice, require any
person to co-operate with the arrangements made by the authority under subsection (1).
(8B) Any person who wilfully fails to comply with a requirement under subsection (8A) is
guilty of an offence and liable on summary conviction to a fine not exceeding level two
on the standard scale.>
Section 5
Euan Robson

71

In section 5, page 4, line 7, leave out from <complying> to <request> in line 8
Lord James Douglas-Hamilton

12

In section 5, page 4, line 18, leave out <co-ordinated>
Scott Barrie

119

In section 5, page 4, line 25, at end insert—
<( )

the child, if the child has capacity,>

Euan Robson
72

In section 5, page 4, line 30, leave out subsections (4) and (5)
Lord James Douglas-Hamilton

13


8

In section 5, page 5, line 10, leave out <co-ordinated>

8

Scott Barrie
120

In section 5, page 5, line 15, at end insert—
<( )

the child, if the child has capacity,>
Section 6

Euan Robson
73

In section 6, page 5, line 25, leave out from <have> to <8(4)> in line 26 and insert <propose—
(i)

in pursuance of any provision of this Act, to establish whether a child or
young person has additional support needs or requires, or would require, a
co-ordinated support plan, or

(ii) to review under section 8 any such plan prepared for any child or young
person>
Euan Robson
74

In section 6, page 5, line 27, leave out <person making the request also> and insert <appropriate
person>
Euan Robson

75

In section 6, page 5, line 27, leave out from <complying> to <request> in line 28
Euan Robson

76

In section 6, page 5, line 29, leave out <in respect of whom the request is made> and insert <to
whom the proposal referred to in paragraph (a) relates>
Euan Robson

77

In section 6, page 5, line 30, leave out <request referred to in paragraph (a)> and insert
<proposal>
Lord James Douglas-Hamilton

166

In section 6, page 5, line 30, leave out <or examination> and insert <, examination or assessment
and examination>
Lord James Douglas-Hamilton

50

In section 6, page 5, line 32, leave out <they consider the request to be> and insert <the request
is>
Euan Robson

78

In section 6, page 5, line 33, at end insert—
<( )

In subsection (1)(b), “the appropriate person” means—
(a) where the proposal referred to in subsection (1)(a) arises from a request referred to
in section 4(2), 5(1) or 8(4), the person making the request,

9


9

(b) in any other case—
(i)

where the proposal relates to a child, the child’s parent,

(ii) where the proposal relates to a young person, the young person or, where
the authority are satisfied that the young person is incapable, the young
person’s parent.>
Lord James Douglas-Hamilton
121

In section 6, page 5, line 33, at end insert—
<(1A) If, instead of making an assessment request the person making the request submits with
the request written findings of the type specified in subsection (1B), the education
authority must take those findings into account as if they were findings resulting from a
process of assessment or examination carried out in pursuance of an assessment request.
(1B) Written findings are of the type mentioned in subsection (1A) if they—
(a) resulted from a process of assessment or examination for the purpose of
ascertaining whether the child or young person to whom the request relates—
(i)

has additional support needs, or

(ii) requires a co-ordinated support plan,
carried out by a person who is prima facie an appropriate person to carry out such
assessments or examinations, and
(b) conclude that the child or young person has additional support needs or, as the
case may be, requires a co-ordinated support plan.>
Euan Robson
79

In section 6, page 5, line 34, leave out subsection (2)
Lord James Douglas-Hamilton

167

In section 6, page 5, line 35, leave out from <, and> to end of line 36
Lord James Douglas-Hamilton

168

In section 6, page 5, line 37, leave out <or examination> and insert <, examination or assessment
and examination>
Robert Brown

122

In section 6, page 5, line 38, after <request> insert <or otherwise>
Ms Rosemary Byrne
Supported by: Lord James Douglas-Hamilton

123

In section 6, page 5, line 38, leave out from <such> to end of line 39 and insert <an appropriately
qualified professional.>
Robert Brown

124


10

In section 6, page 5, line 38, after <person> insert <and by such means>

10

Lord James Douglas-Hamilton
125

In section 6, page 5, line 39, after <authority> insert <, after consultation with the person making
the request, >
Lord James Douglas-Hamilton

51

In section 6, page 5, line 39, at end insert—
<( )

In reaching a decision after carrying out the process referred to in subsection (3) the
person who carried out the process must not take into account the financial or human
resources, or the available facilities of—
(a) the education authority, or
(b) any appropriate agency that provides, or may in the future provide, additional
support to a child or young person under a co-ordinated support plan,
and the person may not take into account the likely practical or financial implications to
the authority or agency of any decision that a child has particular additional support
needs.>

Lord James Douglas-Hamilton
126

In section 6, page 5, line 39, at end insert—
<(3A) The education authority must inform in writing the person making the request of the
findings of the process referred to in subsection (1)(b) and if the person making the
request is dissatisfied with those findings that person may arrange for a further such
process to be carried out by such person as the person making the request considers
appropriate.
(3B) In coming to a view in pursuance of a provision of this Act on whether a child or young
person—
(a) has, or continues to have, additional support needs, or
(b) requires, would require, or continues to require a co-ordinated support plan,
an education authority must take account of the written findings of any further process
carried out by virtue of subsection (3A) submitted to them by the person making the
request, provided the person who carried out the process was prima facie an appropriate
person to do so.>
Euan Robson

80

In section 6, page 5, line 40, leave out subsection (4)
Lord James Douglas-Hamilton

169

In section 6, page 5, line 41, after <inform> insert <, in writing,>
Ms Rosemary Byrne

170

In section 6, page 5, line 41, after <decision> insert <in writing within fourteen days of receiving
the request>

11


11

Lord James Douglas-Hamilton
171

In section 6, page 6, line 2, leave out <or examination> and insert <, examination or assessment
and examination>
Donald Gorrie
Supported by: Lord James Douglas-Hamilton

127

In section 6, page 6, line 2, leave out from <includes> to end of line 3 and insert <relates to multidisciplinary assessment or examination comprising educational, psychological and medical
elements, unless the person making the request specifies that one or more of these elements not
be included.>
Lord James Douglas-Hamilton

172

In section 6, page 6, line 3, at end insert <or any combination of these>
Section 7
Lord James Douglas-Hamilton

14

In section 7, page 6, line 7, leave out <co-ordinated>
Euan Robson

81

In section 7, page 6, line 8, at end insert—
<(1A) However, an education authority need not comply with the duty in subsection (1) in
relation to any child or young person if, having taken account of any views expressed by
the child or young person, both the authority and—
(a) in the case of a child, the child’s parent, or

5

(b) in the case of a young person—
(i)

the young person, or

(ii) if the authority are satisfied that the young person is incapable, the young
person’s parent,
agree that a co-ordinated support plan need not be prepared for the child or young
person.>

10

Mr Kenneth Macintosh
81A As an amendment to amendment 81, in line 11, at end insert—
<( )

Where an education authority decide, under subsection (1A), not to comply with the
duty in subsection (1) they must inform—
(a) in the case of a child, the child’s parents, or
(b) in the case of a young person—
(i)

the young person, or

(ii) if the authority are satisfied that the young person is incapable, the young
person’s parent,


12

12

of this decision in writing.>
Lord James Douglas-Hamilton
173

In section 7, page 6, line 8, at end insert—
<( )

In preparing a co-ordinated support plan under subsection (1), the education authority
must have regard to any advice, information or views of which the authority are aware
as a result of complying with the duty in section 10(2).>

Lord James Douglas-Hamilton
15

In section 7, page 6, line 9, leave out <co-ordinated>
Lord James Douglas-Hamilton

174

In section 7, page 6, line 15, after first <the> insert <type and amount of>
Lord James Douglas-Hamilton

16

In section 7, page 6, line 17, at end insert—
<( ) a statement of the arrangements, including arrangements with such appropriate
agency or agencies as it thinks fit, the authority proposes to make for the child or
young person on ceasing to receive school education,>
Mr Adam Ingram

175

In section 7, page 6, line 21, after <section,> insert—
<( ) the name and other appropriate contact details of any person identified in the plan
as a person by whom additional support should be provided,>
Scott Barrie

128

In section 7, page 6, line 24, after second <the> insert <child (if the child has capacity) and the>
Euan Robson

82

In section 7, page 6, line 32, leave out subsection (4)
Lord James Douglas-Hamilton

17

In section 7, page 6, line 32, leave out <co-ordinated>
Section 8
Lord James Douglas-Hamilton

176

In section 8, page 7, line 6, after <adequacy> insert <and effectiveness>
Lord James Douglas-Hamilton

18

In section 8, page 7, line 6, leave out <co-ordinated>

13


13

Lord James Douglas-Hamilton
19

In section 8, page 7, line 9, leave out <co-ordinated>
Lord James Douglas-Hamilton

20

In section 8, page 7, line 16, leave out <co-ordinated>
Lord James Douglas-Hamilton

177

In section 8, page 7, line 19, leave out from beginning to <of> and insert <where subsection (3A)
applies.
(3A) This subsection applies where there has been>
Lord James Douglas-Hamilton

178

In section 8, page 7, line 21, at end insert—
<( )

Where subsection (3A) applies the education authority must carry out a review of the
plan immediately.>

Euan Robson
83

In section 8, page 7, line 23, leave out from <complying> to second <request>
Lord James Douglas-Hamilton

21

In section 8, page 7, line 24, leave out <co-ordinated>
Lord James Douglas-Hamilton

22

In section 8, page 7, line 26, leave out <they consider the request to be> and insert <the request
is>
Lord James Douglas-Hamilton

23

In section 8, page 7, line 28, leave out <co-ordinated>
Scott Barrie

129

In section 8, page 7, line 28, at end insert—
<( )

the child, if the child has capacity,>

Lord James Douglas-Hamilton
24

In section 8, page 7, line 29, leave out <co-ordinated>
Euan Robson

84

In section 8, page 7, line 33, leave out subsections (6) and (7)
Lord James Douglas-Hamilton

179


14

In section 8, page 7, line 38, after <inform> insert <, in writing,>
14

Lord James Douglas-Hamilton
25

In section 8, page 8, line 1, leave out <co-ordinated>
Section 9
Lord James Douglas-Hamilton

26

In section 9, page 8, line 11, leave out <co-ordinated>
Lord James Douglas-Hamilton

180

In section 9, page 8, line 17, after <persons> insert <, in writing,>
Scott Barrie

130

In section 9, page 8, line 22, at end insert—
<( )

the child, if the child has capacity,>

Lord James Douglas-Hamilton
27

In section 9, page 8, line 31, leave out <co-ordinated>
Scott Barrie

131

In section 9, page 8, line 39, at end insert—
<( ) to the child, if the child has capacity,>
Lord James Douglas-Hamilton

181

In section 9, page 9, line 3, at end insert—
<( ) if the person to whom a copy of the plan or amended plan has been given
under sub-paragraph (i) or (ii) consents, to such appropriate agencies, or
such other persons identified in the plan as a persons by whom additional
support should be provided, as the authority considers appropriate,>
Lord James Douglas-Hamilton

182

In section 9, page 9, line 6, leave out <seek to>
Lord James Douglas-Hamilton

183

In section 9, page 9, line 10, leave out <, so far as possible,>
Lord James Douglas-Hamilton

184

In section 9, page 9, line 11, leave out second <the> and insert <any>
Euan Robson

85

In section 9, page 9, line 22, at end insert—

15


15

<(8)

Where an education authority have prepared a co-ordinated support plan for any child or
young person, they must discontinue the plan if, having taken account of any views
expressed by the child or young person, both the authority and—
(a) in the case of a child, the child’s parent,

5

(b) in the case of a young person—
(i)

the young person, or

(ii) if the authority are satisfied that the young person is incapable, the young
person’s parent,
agree that it is no longer necessary to continue the plan for the child or young person.

10

(9)

The Scottish Ministers may by regulations make further provision as to co-ordinated
support plans including, in particular, provision as to—
(a) the form of such plans,

15

(b) the information (in addition to that required by section 7(2)) to be contained in
them,
(c) the preparation, keeping, disclosure, discontinuance and destruction of such plans,
(d) the procedures to be followed in carrying out reviews of such plans under
section 8,

20

(e) the transfer of such plans when the children and young persons for whom they are
prepared move from the area of one education authority to that of another,
(f) without prejudice to the generality of the other paragraphs in this subsection, the
times by which—
(i)

such plans are to be prepared, and

(ii) reviews of them under section 8 are to be completed,
25

(g) the form and manner in which information is to be given under subsection (2), and
(h) such other matters in relation to co-ordinated support plans as the Scottish
Ministers think necessary or expedient.>

Mr Kenneth Macintosh
85A As an amendment to amendment 85, line 15, at end insert <or in an annexe to them>
Section 10
Lord James Douglas-Hamilton
28

In section 10, page 9, line 28, leave out <co-ordinated>
Lord James Douglas-Hamilton

29

In section 10, page 9, line 30, leave out <co-ordinated>
Lord James Douglas-Hamilton

30


16

In section 10, page 10, line 10, leave out <co-ordinated>
16

Donald Gorrie
132

In section 10, page 10, line 14, leave out <no later than 12> and insert <at least 24>
Lord James Douglas-Hamilton

31

In section 10, page 10, line 20, at end insert <or—
( ) no later than 24 months before the date when a child or young person—
(i)

who has a co-ordinated support plan, and

(ii) for whose school education the authority are responsible,
is expected to cease receiving school education,>
Lord James Douglas-Hamilton
32

In section 10, page 10, line 36, after <education> insert <, and—
( ) seek and take account of the views of—
(i)

in the case of a child, the child (unless the authority are satisfied that the
child is incapable) and the child’s parent, and

(ii) in the case of a young person, that young person or, if the authority are
satisfied that the young person is incapable, the young person’s parent>
Lord James Douglas-Hamilton
86

In section 10, page 10, line 36, at end insert—
<( )

An agency to whom a request is made under subsection (6) must provide the
information requested.>
Section 11

Donald Gorrie
133

In section 11, page 10, line 40, leave out <no later than 6> and insert <at least 24>
Scott Barrie

134

In section 11, page 11, line 27, at end insert—
<( )

the child, if the child has capacity,>
Section 12

Donald Gorrie
135

In section 12, page 12, line 16, leave out <may> and insert <shall>
Donald Gorrie

136

In section 12, page 12, line 17, at end insert <and such regulations shall make provision for the
provision of independent advocacy services to persons who make reference to a Tribunal under
section 13(1) and to those such persons who appear before a Tribunal>

17
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Schedule 1
Fiona Hyslop
100

In schedule 1, page 27, line 7, at end insert—
<The President may advise the Commissioner for Children and Young People in
Scotland, as established under the Commissioner for Children and Young People
(Scotland) Act 2003 (asp 17), of any matters the President considers should be brought
to the Commissioner’s attention.>
Fiona Hyslop

101

In schedule 1, page 27, line 7, at end insert—
<The President may advise the Scottish Ministers as to any person the President considers
should be specified as an appropriate agency in an order made under section 19(2)(c),
and the Scottish Ministers must take account of any such advice before making the
order.>
Section 13
Fiona Hyslop

137

In section 13, page 12, line 23, at end insert—
<( )

the child, if the child has capacity,>

Fiona Hyslop
102

In section 13, page 12, line 29, at end insert—
<( ) a decision of the education authority that the child or young person—
(i)

has additional support needs,

(ii) has no additional support needs,>
Lord James Douglas-Hamilton
33

In section 13, page 12, line 31, leave out <co-ordinated>
Fiona Hyslop

103

In section 13, page 12, line 36, at end insert—
<( ) a decision of the education authority to refuse an assessment request as referred to
in section 6,>
Fiona Hyslop

104

In section 13, page 12, line 36, at end insert—
<( ) the information contained in the findings of a process of assessment or
examination carried out under subsection 6(1),>
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18

Fiona Hyslop
105

In section 13, page 12, line 36, at end insert—
<( ) a decision of the education authority not to carry out a review referred to in
section 8(4),>
Fiona Hyslop

106

In section 13, page 12, line 36, at end insert—
<( ) a decision of the education authority that a child or young person has additional
support needs of a type that the person making the referral considers are not an
accurate reflection of the child or young person’s additional support needs,>
Lord James Douglas-Hamilton

34

In section 13, page 12, line 37, leave out <co-ordinated>
Euan Robson

87

In section 13, page 12, line 38, after <plan,> insert <and
(ii) it has not been agreed under section 7(1A) that a plan need not be prepared
for the child or young person,>
Euan Robson

88

In section 13, page 12, line 39, leave out <(4)(c) of section 7> and insert <(9)(f)(i) of section 9>
Lord James Douglas-Hamilton

35

In section 13, page 13, line 1, leave out <co-ordinated>
Ms Rosemary Byrne

138

In section 13, page 13, line 4, at end insert—
<( )

any of the information contained in the plan by virtue of subsection (4)(b)
of section 7,>

Euan Robson
89

In section 13, page 13, line 9, leave out <(4)(c) of section 7> and insert <(9)(f)(ii) of section 9>
Fiona Hyslop

107

In section 13, page 13, line 11, at end insert <, or
(v)

failure by the education authority, any person identified in the plan as a
person by whom additional support should be provided, or a combination
of these persons, to provide the additional support set out in the plan as
being required by the child or young person,>

Donald Gorrie
139

In section 13, page 13, line 11, at end insert <, or
19
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(vi) failure by an appropriate agency to comply with section 19(3),>
Lord James Douglas-Hamilton
36

In section 13, page 13, line 15, leave out <co-ordinated>
Lord James Douglas-Hamilton

37

In section 13, page 13, line 24, leave out <co-ordinated>
Lord James Douglas-Hamilton

38

In section 13, page 13, line 25, leave out <co-ordinated>
Lord James Douglas-Hamilton

39

In section 13, page 13, line 36, leave out <co-ordinated>
Lord James Douglas-Hamilton

40

In section 13, page 13, line 41, leave out <co-ordinated>
Section 14
Lord James Douglas-Hamilton

41*

In section 14, page 14, line 7, after <authority> insert <or any other person identified in the plan
as a person by whom additional support should be provided>
Fiona Hyslop

108

In section 14, page 14, line 9, leave out <or (iii)> and insert <, (iii) or (v)>
Fiona Hyslop

53

In section 14, page 14, line 10, after <authority> insert <or any other person identified in the plan
as a person by whom additional support should be provided>
Lord James Douglas-Hamilton

42

In section 14, page 14, line 27, leave out <co-ordinated>
Lord James Douglas-Hamilton

43

In section 14, page 14, line 34, leave out <co-ordinated>
Ms Rosemary Byrne

140

In section 14, page 14, line 36, at end insert—
<( )


20

Where the reference relates to the failure referred to in subsection (3)(d)(vi) of that
section, the Tribunal may require the appropriate authority to take such action to address
the failure as the Tribunal considers appropriate by such time as the Tribunal may
require.>

20

After section 15
Lord James Douglas-Hamilton
90

After section 15, insert—
<Independent advocacy
(1)

Every child and young person with additional support needs for whose school education
the education authority are responsible, and every parent of such children and young
people, shall have a right of access to independent advocacy services.

(2)

It is the duty of every education authority to secure the availability of independent
advocacy services to such parents, children and young people; and to take appropriate
steps to ensure that those persons have the opportunity of making use of those services.

(3)

It is the duty of providers of independent advocacy services to provide such services—
(a) to such parents, children and young people, and
(b) to children or young people who, it appears to them, may have additional support
needs, and their parents.

(4)

In subsection (1) above, “advocacy services” are services of support and representation
made available for the purpose of enabling the person to whom they are available to
have as much control of, or capacity to influence, their education or, as the case may be,
their child’s education as is, in the circumstances, appropriate; and such services are
“independent” if the person providing the services has no involvement in the exercise by
or on behalf of the authority of any of their functions (apart from this section).>
Section 16

Donald Gorrie
141

In section 16, page 15, line 17, after <authority> insert <or appropriate agency>
Scott Barrie

142

In section 16, page 15, line 18, at end insert—
<( ) children with capacity belonging to that area,>
Donald Gorrie

143

In section 16, page 15, line 21, after <authority> insert <or appropriate agency>
Donald Gorrie

144

In section 16, page 15, line 24, leave out from <in> to end of line 25 and insert <with the relevant
authority or agency.>
Lord James Douglas-Hamilton

57

In section 16, page 15, line 25, leave out <their functions under this Act> and insert <any of their
functions>

21
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Scott Barrie
145

In section 16, page 15, line 27, after <parent> insert <, child with capacity>
Donald Gorrie

146

In section 16, page 15, line 28, after <authority> insert <or appropriate agency>
Scott Barrie

147

In section 16, page 15, line 31, after <parent> insert <, child with capacity>
Donald Gorrie

148

In section 16, page 15, line 33, after <authority> insert <or appropriate agency>
Rhona Brankin

185

Move section 16 to after section 11
Section 17
Scott Barrie

149

In section 17, page 15, line 38, at end insert—
<( ) any child with capacity belonging to that area,>
Rhona Brankin

186

Move section 17 to after section 11
Schedule 2
Euan Robson

91

In schedule 2, page 27, line 25, leave out <in writing>
Euan Robson

92

In schedule 2, page 27, line 29, leave out <in writing>
Lord James Douglas-Hamilton

58

In schedule 2, page 28, line 2, at end insert—
<(2A) Where the parent of a child having additional support needs makes a request in writing
to the education authority to place the child in the school specified in the request, being
an independent or grant-aided school, together with confirmation in writing of the
specified school’s willingness to accept the child, the authority may place the child
accordingly, and meet the fees and other necessary costs of the child’s attendance at the
specified school to such extent as it considers appropriate, having regard to all the
circumstances.
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22

(2B) In deciding, under sub-paragraph (2A), whether to agree to the placing request, the
education authority must take into account—
(a) whether the child’s additional support needs can be met in any school under their
management at which a place is available and, if so, whether it would be in the
child’s interests to be placed in that school, and
(b) whether it would be in the child’s interests to be placed in the specified school.>
Lord James Douglas-Hamilton
59

In schedule 2, page 28, line 3, leave out <or (2)> and insert <, (2) or (2A)>
Euan Robson

93

In schedule 2, page 29, line 37, leave out from <and> to end of line 41
Lord James Douglas-Hamilton

60

In schedule 2, page 29, line 40, at beginning insert <(except in the case of a request made by
virtue of sub-paragraph (2A))>
Lord James Douglas-Hamilton

61

In schedule 2, page 30, line 9, after <request> insert <(other than a parent who made a placing
request by virtue of sub-paragraph (2A))>
Section 19
Lord James Douglas-Hamilton

94

In section 19, page 16, line 26, leave out from <unless> to end of line 28
Fiona Hyslop

150* In section 19, page 16, line 26, leave out from <unless> to end line 28 and insert—
<( )

Subsection (3) does not require an appropriate agency to do anything which—
(a) they do not otherwise have power to do, or
(b) would result in unreasonable public expenditure being incurred.>

Lord James Douglas-Hamilton
44

In section 19, page 16, leave out line 28
Lord James Douglas-Hamilton

45

In section 19, page 16, line 28, at end insert <, or—
()

is not appropriate to the additional support needs of the child or young person.>

23
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Lord James Douglas-Hamilton
95

In section 19, page 16, line 29, after <that,> insert <on application by the education authority or
otherwise,>
Ms Rosemary Byrne

151

In section 19, page 16, line 38, leave out from <, or> to end of line 39
After section 19
Ms Rosemary Byrne

187

After section 19, insert—
<Monitoring of implementation of Act
(1)

Within—
(a) 12 months of the date on which the provisions of this Act are all in force, and
(b) each subsequent period of 12 months beginning on the anniversary of that date,
the Scottish Ministers must prepare, and lay before the Scottish Parliament, a report on
the operation and implementation of this Act.

(2)

A report under subsection (1) must include an assessment of whether the Act is being
implemented in such a way that children or young persons with similar types of
additional support needs are being provided with the same level of support in each
education authority area.

(3)

If an assessment carried out in pursuance of subsection (2) shows that the level of
support being provided to such children or young persons varies between education
authority areas, the report under subsection (1) must specify what action the Scottish
Ministers intend to take to ensure that the same level of support is provided in each
education authority area (that level being at least the minimum standard of support
required to be provided under this Act).>
Section 22

Lord James Douglas-Hamilton
46

In section 22, page 17, line 37, leave out <co-ordinated>
Section 23
Lord James Douglas-Hamilton

47

In section 23, page 18, line 22, leave out <co-ordinated>
Ms Rosemary Byrne
Supported by: Lord James Douglas-Hamilton

152

In section 23, page 18, line 27, at end insert—
<( ) appropriate persons to carry out a process of assessment or examination under
section 6(1)(b), and the professional qualifications of such persons,>
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24

Ms Rosemary Byrne
109

In section 23, page 18, line 37, at insert—
<( )

Any code prepared or revised and re-issued under this section must be laid before the
Scottish Parliament and the Scottish Ministers may not issue the code until it has been
approved by resolution of the Parliament.>
Before section 24

Euan Robson
96

Before section 24, insert—
<Requests under this Act: further provision
(1)

References in this Act to a “request” are to a request which—
(a) is in—
(i)

5

writing, or

(ii) another form which, by reason of its having some permanence, is capable
of being used for subsequent reference (as, for example, an audio or video
recording), and
(b) contains a statement of the reasons for making the request.
10

(2)

Where an education authority decide not to comply with any request made to them
under this Act, the authority must—
(a) inform the person who made the request of that decision,
(b) in so doing, give reasons for the decision,

15

(c) except where the request was of the type specified in section 5(2)(b), provide the
person who made the request with information as to—
(i)

the mediation services provided in pursuance of arrangements made by the
authority under section 16(1), and

(ii) any procedures for the resolution of disputes established by the authority in
pursuance of any regulations under section 17,
20

(d) where the request was made under section 8(4), inform the person who made the
request of the right under section 13(1) to refer the decision to a Tribunal, and
(e) where the request was a placing request, inform the person who made the request
of—
(i)

25

the right under paragraph 5 of schedule 2 to refer the decision to an appeal
committee, or

(ii) the right under section 13(1) to refer the decision to a Tribunal,
(as appropriate).>

Lord James Douglas-Hamilton
96D As an amendment to amendment 96, line 12, at end insert <in writing>

25
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Scott Barrie
96B

As an amendment to amendment 96, line 13, at beginning insert <subject to subsection (3),>
Ms Rosemary Byrne

96E

As an amendment to amendment 96, in line 13, at end insert—
<( ) when the request was an assessment request under section 6, provide such
information and such reasons in writing and within 14 days of receiving the
request,>
Fiona Hyslop

96A As an amendment to amendment 96, in line 20, leave out <where the request was made under
section 8(4)> and insert <where the refusal of the request gives rise to a right of referral under
section 13(1)>
Scott Barrie
96C As an amendment to amendment 96, line 27, at end insert—
<(3)

Where the request was made by a child and it would be contrary to the child’s best
interests to be given the reasons for the decision in relation to the request, or any other
information connected with the decision, an education authority must give reasons for
the decision to the child’s parents instead of the child.>
Section 24

Scott Barrie
153

In section 24, page 19, line 8, at end insert—
<“child with capacity” means—
(a)

in relation to the provision of information or advice or the giving of a copy
of a plan, a child capable of having a general understanding of the
information, advice or plan,

(b) in relation to the making of a request or referral, a child who has a general
understanding of the nature of the request or referral and the consequences
of making it, and
(c)

in relation to a disagreement or dispute, a child who has a general
understanding of the nature of the disagreement or dispute and the
consequences of a failure to resolve it,

and a child of twelve years of age or more shall be presumed to be of sufficient
age and maturity to have understanding; and related expressions shall be
construed accordingly,>
Lord James Douglas-Hamilton
48
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In section 24, page 19, line 9, leave out <co-ordinated>

26

Lord James Douglas-Hamilton
62

In section 24, page 19, line 11, leave out <co-ordinated>
Lord James Douglas-Hamilton

188

In section 24, page 20, line 11, after <person> insert—
<(a)>
Lord James Douglas-Hamilton

189

In section 24, page 20, line 14, at end insert—
<(b) who would fall within paragraph (a) but for the fact that the child or young person
has been temporarily removed from, or has not commenced, such education
pending the resolution of any dispute or outcome of any appeal concerning the
child’s or, as the case may be, young person’s education.>
Section 28
Mr Adam Ingram

190

In section 28, page 21, line 10, leave out <Additional>
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EDUCATION COMMITTEE
EXTRACT FROM THE MINUTES
5th Meeting, 2004 (Session 2)
Wednesday 11 February 2004
Present:
Ms Wendy Alexander
Robert Brown (Convener)
Lord James Douglas-Hamilton (Deputy Convener)
Mr Adam Ingram
Dr Elaine Murray

Rhona Brankin
Ms Rosemary Byrne
Fiona Hyslop
Mr Kenneth Macintosh

Also present: Euan Robson, Deputy Minister for Children and Young People, Scott
Barrie
Education (Additional Support for Learning) (Scotland) Bill: The Committee
considered the Bill at Stage 2 (Day 1).
The following amendments were agreed to (without division): 63, 64, 65, 66 and
67.
The following amendments were disagreed to by division—
154 (For 3, Against 6, Abstentions 0)
1 (For 4 , Against 5, Abstentions 0)
2 (For 4, Against 5, Abstentions 0)
54 (For 4, Against 5, Abstentions 0)
55 (For 4, Against 5, Abstentions 0)
97 (For 4, Against 5, Abstentions 0)
63C (For 4, Against 5, Abstentions 0)
63D (For 4, Against 5, Abstentions 0)
98 (For 3, Against 5, Abstentions 1)
The following amendments were moved, and with the agreement of the
Committee withdrawn: 155, 157, 63B, 65A and 164.
Other amendments were not moved or were pre-empted.
Sections 1 and 2 were agreed without amendment.
Section 3 was agreed to as amended.
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Education (Additional Support
for Learning) (Scotland) Bill:
Stage 2
09:51
The Convener: Our main item of business is
stage 2 consideration of the Education (Additional
Support for Learning) (Scotland) Bill. I am pleased
to welcome Euan Robson, who is the Deputy
Minister for Education and Young People, and
from the Scottish Executive Wendy Wilkinson,
Willie Ferrie and—I cannot quite read the name; I
will have to get my glasses strengthened—Louyse
McConnell-Trevillion.
Stage 2 procedure is quite complex, and I will
start by reading out a fairly lengthy statement on
what happens. I ask members to bear with me, as
I am an apprentice convener on such matters, and
to give me a little bit of leeway on how we
proceed. I am conscious that at least one member
of the committee is new to stage 2 procedure. We
will take it as it comes.
We will consider amendments up to section 9
today, as members are aware, but we might not
get as far as that; that is the maximum distance
that we will go. I propose to finish between 12.30
and 1 pm for various reasons and because of
various commitments, although I think that we will
have had enough by that time in any event.
Members should have before them several
documents to assist with consideration of the
amendments. The first such document is the bill
itself; the other important documents are the
marshalled list of amendments and the groupings
of amendments. If any member does not have
those documents, they should tell the clerks, who
will give them copies.
The amendments have been grouped to help
the debate to proceed logically and to ensure that
amendments that address similar areas are
considered at the same time. The amendments
will be called in turn in the order in which they are
found in the marshalled list, and we will debate
together all the amendments in one group. When
we move on, that will be the end of the debate on
those amendments; in other words, we cannot go
back and reconsider amendments that have
already been considered. There will be only one
debate on each group of amendments. Members
may speak to their own amendment if it is in that
group; some groups contain several amendments,
so members will need to speak to all of them if
they are called for such a group.
During the debate on a group of amendments, I
will call first the member who lodged the first
amendment in the group, who should speak to and
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move that amendment. I will then call other
members who wish to speak, including members
who lodged the other amendments in the group,
but those other members should not move their
amendments at that stage; they should only speak
to them. I will call members to move their
amendments at the appropriate time. Members
other than those who have lodged amendments
should indicate in the usual way that they wish to
speak. I will also call the minister to speak to each
group of amendments. I hope that that is entirely
clear to everyone.
Following the debate, I will clarify whether the
member who moved the first amendment in the
group wants to press it to a decision. If the
member does not wish to do so, he or she may
seek the committee’s agreement to withdraw the
amendment, but that is a matter for the committee.
In other words, the fact that a member does not
wish to press an amendment is not necessarily the
end of the matter. If the amendment is not
withdrawn, I will put the question on it, and if any
member disagrees we will proceed to a division by
a show of hands. Everybody should keep their
hands up until the clerk has recorded the vote.
Only members of the committee may vote. I
know that one or two members who are not
committee members will be coming to move
amendments. They can speak, but they cannot
vote. If a member does not wish to move their
amendment, they should simply say, “Not moved,”
when the amendment is called.
The committee has to decide whether to agree
to each section and schedule. Members are not
permitted to oppose agreement to a section unless
an amendment to delete the entire section has
been lodged. If a member wishes to oppose an
entire section, it would be competent to lodge a
manuscript amendment, but it will be up to me to
decide whether to accept it. I must state that I do
not encourage the use of that procedure.
It is not necessary for everyone to speak on
every amendment. I ask members to keep their
comments reasonably brief. Equally, I want to give
members as much leeway as they need until we
get a feel for the procedure and they are used to
what we are doing.
Before section 1
The Convener: Amendment 154, in the name of
Adam Ingram, is in a group on its own.
Mr Adam Ingram (South of Scotland) (SNP): I
lodged amendment 154 at the suggestion of the
All for One/One for All group. During stage 1 and
our evidence-taking sessions, it became clear that
there was a great deal of uncertainty about the
bill’s potential impact on those who will be affected
by it when it is enacted, whether they be parents,

866

voluntary organisations, education authorities or
other agencies.
The bill’s provisions are mainly about setting up
a new administrative system to deal with meeting
the needs of children who face out-of-the-ordinary
barriers to learning. What is more, at the core of
the bill we have a new concept or construct in the
shape of the co-ordinated support plan. No
accredited examples of CSPs are in circulation,
and nobody is quite sure how they will be
implemented in practice. What is lacking is a clear
statement of the principles upon which the bill is
based; of how the bill fits into the context that was
established by the Standards in Scotland’s
Schools etc Act 2000 and its presumption of
mainstreaming; of how the bill sits with the United
Nations Convention on the Rights of the Child;
and, indeed, of how the bill sits within the broad
aims of Executive policy on inclusive education
and social justice.
The statement of principles that is encapsulated
by amendment 154 complements the purpose of
education as stated in the Standards in Scotland’s
Schools etc Act 2000—that is, to develop
“the personality, talents and mental and physical abilities of
the child or young person to their fullest potential”—

and firmly establishes the intention of the
Education (Additional Support for Learning)
(Scotland) Bill to improve educational outcomes
and equality of opportunity for children and young
people who have additional support needs,
wherever they live in Scotland.
I move amendment 154, and commend it to the
committee.
Fiona Hyslop: I support amendment 154. At
stage 1, the committee grappled with the general
thrust of the bill, because it can be interpreted in
two ways, either as an administrative change or as
a fundamental change in service provision.
Successful bills and their successful interpretation
rely on people understanding the broad principles
on which they are based.
Amendment 154 would be a useful way in which
to proceed. The statement in amendment 154 is
broad enough and recognises what is required. It
would bridge the gap, as Adam Ingram pointed
out, between the Standards in Scotland’s Schools
etc Act 2000 and the bill. It would be a helpful
addition, and would aid both future interpretation
of the bill and understanding of what we are trying
to achieve. Inclusion of such a statement would be
preferable to just having a general title that says,
“Isn’t it a good thing that we provide additional
support for learning?”
10:00
Ms Byrne: I will speak briefly in support of
amendment 154, which would make a good
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change to the beginning of the bill and set out
clearly the aims, which are missing—Adam Ingram
was right about that. I am happy to support the
amendment.
The Deputy Minister for Education and
Young People (Euan Robson): I listened to
Adam Ingram and I respect his genuine intention
in lodging amendment 154, which tries to state the
principles that underpin the bill. I appreciate and
understand that. However, the problem is that the
amendment introduces terms that do not appear in
the bill and which would require to be defined
separately. For example, the reference to “barriers
to education” covers social factors, linguistic
factors and cognitive factors, which would need to
be defined, as would barriers to education.
The amendment defines support for learning in
terms of four dimensions—duration, intensity,
breadth and coherence—but the legal meanings of
all those terms are not immediately clear. The
concepts that the principles cover include the need
to promote social inclusion, continuity of support
and partnership with children and parents. Those
concepts could readily be taken account of in the
code of practice and in any guidance that is issued
in connection with the bill’s implementation.
Some of the principles in the section that would
be inserted by amendment 154 seem to go
beyond the bill’s scope. For example, subsection
(4) talks about
“coherence of … encouragement of pupil and parent
participation.”

In his opening statement at stage 1, my
colleague Peter Peacock described the bill’s
context. I understand what Adam Ingram said
about that and in particular his point about the
relationship with other legislation. Perhaps that
could be covered more extensively at stage 3; I
will consider that interesting point. However, the
Executive is not in favour of amendment 154 and
asks the committee to reject it.
Mr Ingram: I note what the minister said about
definition of barriers to education, but I assume
that we could deal with that at stage 3. The
minister said that the code of practice could cope
with some of those issues. He said that some
provisions in the amendment went beyond the
bill’s scope, but if that were the case, the
amendment would not have been admissible and
would not have appeared on the marshalled list.
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Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Douglas-Hamilton, Lord James (Lothians) (Con)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
3, Against 6, Abstentions 0.
Amendment 154 disagreed to.
Section 1—Additional support needs
The Convener: Amendment 155, in the name of
Lord James Douglas-Hamilton, is grouped with
amendment 156.
Lord James Douglas-Hamilton: I lodged
amendments 155 and 156 on behalf of
Independent Special Education Advice (Scotland),
which is a charity that represents parents.
Under the Education (Scotland) Act 1980,
education authorities have a duty to identify
children who are aged two or over and are not yet
of school age—which is generally five years old—
and who have, or appear to have, pronounced,
complex or specific special educational needs.
Those children can also have a record of needs
opened and maintained. I therefore wish the same
right to apply under this bill to children who are
aged two years and over but who are under five. I
note that the minister has lodged amendment 65,
which we will debate later, and I welcome that.
However, if I may say so, amendment 65 is not as
comprehensive as amendment 155 because it
might well be that not all those who need learning
support have conditions that are defined as
disabilities.
I move amendment 155.

The Convener: Rosemary Byrne has indicated
that she wants to speak, but we have had the
debate, which Adam Ingram wound up. Members
had their chance to speak earlier. I am afraid that
that is the format for stage 2.

Mr Kenneth Macintosh (Eastwood) (Lab):
When we discussed this matter, the committee
was sympathetic to the idea that the rights that
already exist under the 1980 act should not be lost
and, in particular, that the rights of those who are
over two years old and under three years old to
secure an assessment should be maintained. I
was struggling to draft an amendment, so I was
relieved to see amendment 65, which will come up
for debate shortly. I would like the minister to
clarify whether amendment 65 deals with the
committee’s fears.

The question is, that amendment 154 be agreed
to. Are we agreed?

I seek further clarification on who is included in
the term “prescribed pre-school child”. The

I intend to press the amendment.
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definition that is included in the bill is not very
helpful; it says that a prescribed pre-school child is
one who is prescribed under the 1980 act. It would
be helpful if the minister would translate that into
lay terms.
Euan Robson: The area is complicated. I will
deal with Kenny Macintosh’s point first. A
prescribed pre-school child is one who is aged
three or more—three-year-olds and four-yearolds—in nursery provision. The term does not,
therefore, include two-year-olds.
The Executive wishes to oppose amendment
155 because we are not minded to accept its
purpose. The amendment appears to attempt to
shift from three to two the statutory age by which
education authorities are obliged—I stress the
word “obliged”—to provide for additional support
needs. We think that to do so in the way that is
proposed by amendment 155 makes nonsense of
the definition of additional support needs. As the
bill stands, section 1(3)(a) defines additional
support as support that is additional in relation to
the support that is generally provided for children
in schools.
School education begins at age three. Below
that age, there is no standard of comparison by
which to judge what is generally provided in
schools. Amendment 155 fails to recognise that
the bill already contains several measures to
ensure that children under three are given the
support that they need.
The bill will introduce a duty on education
authorities to prepare CSPs for nursery-age and
school-age children, and also for children who are
approaching school age. In effect, that will allow
children who have the most extensive needs to
have a CSP from upwards of age two and a half.
Furthermore, as Lord James Douglas-Hamilton
and Kenny Macintosh have acknowledged,
amendment 65 proposes a duty on the
educational authority to provide additional support
for disabled children under the age of three when
those children have been brought to the education
authority’s attention by a health board.
In addition to those measures, the bill provides
education authorities with a power to help children
under the age of three. We have always said that
the code of practice will be used to encourage
education authorities to help children under three
who have significant additional support needs,
where they come to the attention of the education
authority. The code of practice is important in that
area. The education authority cannot be expected
to identify the needs of those children before they
are brought to its attention. Health services and
social services, rather than the education
authority, will be responsible for those children.
We believe that amendment 155 would not create
any extra safeguards for children between the
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ages of two and three years and that the bill
achieves that by the other means that I have
mentioned.
Amendment 156 would exclude children aged
two and under from consideration for support
under the definition of additional support needs. I
am sure that that is not what Lord James intended
when he lodged the amendment. As the bill
stands, additional support is defined as support
that is additional in relation to the support that is
generally provided for children in schools. School
education begins from the age of three. Below that
age, there is no standard of comparison by which
to judge what is generally provided in schools;
therefore, section 1(3)(b) appeals to a standard of
appropriateness as a measure by which to judge
the educational provision that should be made.
Removing those two lines, as amendment 156
proposes to do, would remove the consideration of
what might be appropriate support for those
children. For that reason, I would be grateful if
Lord James would agree not to press amendment
156, which represents a diminishment of rights for
children aged two and under.
Lord James Douglas-Hamilton: I am more
concerned with the principle than with the drafting.
The principle is that early intervention can be in
the best interests of the child. If one takes the
case of a child with cerebral palsy, early
intervention could be in the interests of that child.
My understanding is that records of needs are
available at a very early age. I would like an
assurance from the minister that services every bit
as good will be available in the future for very
young children when the child concerned has a
definite, established and comprehensive need. If
the minister can give me that assurance, I will not
press amendment 155, because I am much more
concerned with the principle that there should be
early intervention in the best interests of the child.
I recognise that the minister has gone a long way
towards addressing that principle in amendment
65, to which we shall come later.
Euan Robson: I can give Lord James that
assurance. The example that he gave of a child
with cerebral palsy will be covered by the new duty
in the bill that covers those children under three
who are disabled. I am grateful to Lord James for
agreeing that we have gone some way to assisting
those children—that was our intention. As he says,
we will debate amendment 65 in due course.
Lord James Douglas-Hamilton: I also ask that,
in comparable circumstances, those parents who
could apply for a record of needs on behalf of their
children will be able to put the case for a coordinated support plan for the child concerned if it
had severe learning problems.
The Convener: The intention is that members
should speak to their amendment, move it and
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then respond to the debate. We are drifting a little
bit, although I am prepared to allow some leeway.
Does Lord James have other points to make?
Lord James Douglas-Hamilton: Will the matter
be covered clearly in the code of practice, with a
view to ensuring that early intervention can and
will be made?
Euan Robson: On the first point, it depends on
the eligibility for the CSP. On the second point, the
matter will be covered to a great extent in the code
of practice. I hope that Lord James will accept my
assurance on that point.
Lord James Douglas-Hamilton: At this stage, I
will not press amendment 155, but we will follow
closely what goes into the code of practice.
Amendment 155, by agreement, withdrawn.
Amendment 156 not moved.
The Convener: Although we do not have to
have a debate, as such, on section 1, I have a
question that relates to section 1(1). The minister
will recall that the committee commented in its
stage 1 report on whether the definition in section
1(1) was entirely adequate. The definition
suggests that if people could benefit at all from
school education, they do not have additional
support needs. No amendments to the provision
have been lodged, but will the Executive indicate
whether it intends to do anything to address the
issue that I have raised?
10:15
Euan Robson: I will certainly consider the
matter. I know that there has been some
discussion of the point. We have given
consideration to lodging an amendment, but we
have not yet reached a firm conclusion. This is a
difficult area and we are seeking appropriate legal
advice on the formulation of an amendment. I am
happy to discuss the point with you in the run-up
to stage 3, but I do not commit the Executive to
lodging an amendment. We are considering the
point in some detail. I hope that that is helpful.
The Convener: Do members have further
observations to make on section 1?
Ms Wendy Alexander (Paisley North) (Lab):
There is no place for observations when we are
considering a bill at stage 2. Given the volume of
work that we have to get through, should we not
stick to amendments instead of making
observations? The time for observations was the
three full sessions that we spent debating the
committee’s stage 1 report. I am keen that we
stick to the legislative process that is encapsulated
in the amendments.
The Convener: Nevertheless, it is appropriate
to debate each section if there is a desire to do
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that. I am not encouraging it, but that is the
procedure.
Ms Alexander: Okay.
Section 1 agreed to.
Section 2—Co-ordinated support plans
The Convener: Amendment 1, in the name of
Lord James Douglas-Hamilton, is grouped with
amendments 2, 54, 55, 110 to 112, 5, 6, 9, 10, 12
to 15, 17 to 21, 23 to 27, 184, 28 to 30, 33 to 40,
42, 43, 46 to 48 and 62.
Lord James Douglas-Hamilton: On a point of
order, convener. The marshalled list indicates that
I support amendments 110 and 111, but those are
not the amendments that I signed. I signed an
amendment for the National Autistic Society that in
my view meant something quite different. The
amendments are in the name of Donald Gorrie
and I understand that he may not move them.
The Convener: We note those comments. I do
not know how to deal with the point procedurally.
Lord James Douglas-Hamilton: Amendment 1
goes to the root of what I believe to be the
weakness in the bill. The bill as introduced unfairly
divides children with long-term additional support
needs into two classes. Children with educational
support needs and support needs that require
provision to be made by other agencies will be
eligible to be considered for a co-ordinated
support plan, but children with educational needs
only—no matter how severe—will not be eligible to
be considered for a CSP. Only children with CSPs
will have the legal right of reference to the
additional support needs tribunals. That means
that thousands of children with records of needs
will not have the same legal rights as, under the
bill, children with CSPs will have. The committee
expressed concern about that in its report.
All children and young persons who have
additional support needs that meet the criteria set
out in section 1 and paragraphs (a) and (b) of
section 2(1) of the bill should be entitled to be
considered for a support plan. Where a child or
young person has additional support needs that
require significant provision to be made by a
number of agencies, the education authority will
have the duties and powers that are described in
the bill.
I have already mentioned that the amendment
that I signed was not what is now either
amendment 110 or 111 and I am not committed to
either of those. My view is that significant
additional support should be provided either by the
education authority, by one or more appropriate
agencies or by the authority and the agencies. It is
conceivable that an amendment along those lines
could be made at a later stage. I would not have
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objected to the words “and/or” at the end of
section 2(1)(c)(i), but the suggested wording does
not, in my view, achieve exactly what the National
Autistic Society was asking for.
Amendment 184 would make section 9 refer to
“any authority” rather than “the authority”, as more
than one authority may be involved. My other
amendments are drafting amendments and it is for
Fiona Hyslop and Rosemary Byrne to speak to
theirs.
There are many people in Scotland with severe
learning problems, such as those suffering from
dyslexia. My amendments in this group are lodged
on behalf of Dyslexia in Scotland. Children who
suffer from dyslexia can have severe learning and
educational problems, but many of them may not
require support from other agencies. Those
children should at the very least be entitled to a
CSP, but many of them will not be entitled to one
under the bill. That is a fundamental defect and
amendment 1 and the consequential amendments
represent one way of resolving the issue.
Amendments 54 and 55, which were lodged by
Fiona Hyslop, offer an alternative. I look forward to
hearing the minister’s reply in due course.
I move amendment 1.
Fiona Hyslop: I will speak to amendments 54
and 55. One of the major issues that we
considered at stage 1 was the definition and scope
of the groups of people who will be eligible for
CSPs. Some of us felt that the scope was far too
narrow. The bill as introduced reflected a producer
and supplier-led view of the world, not necessarily
a child-centric one. The definition used was
determined by who was providing the services, as
opposed to what services were needed. Both my
amendments seek to expand the scope of who will
be eligible for a CSP. In particular, amendment 54
would mean that, where significant additional
support was needed from the education authority
alone but multiple factors were involved, that
would grant eligibility to a CSP. Amendment 54
would ensure that children with autism and
dyslexia are eligible for a CSP.
Amendment 55 answers the concerns about the
fact that
“one or more appropriate agencies”,

as well as the education authority, must be
involved before a CSP is provided. Some
members may be concerned that the amendment
expands the range and number of children who
might be eligible for a CSP, perhaps
unnecessarily. The minister, too, might be
concerned about that, but he will be comforted by
one of his amendments, which I think followed
approaches made by the Convention of Scottish
Local Authorities. Under that amendment, a CSP
does not have to be drawn up where the parents
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and the local authority agree that one is not
necessary to provide the required support. That
would provide a nice balance to the wider
provision that I propose in amendments 54 and
55, which represent a reasonable attempt to
expand the CSP in a way that would be
manageable. My amendments offer a sensible
way forward and reflect much of the discussion
and evidence at stage 1.
The Convener: After discussion with me,
Donald Gorrie has indicated that he does not wish
to proceed with amendments 110 or 111, so,
unless anybody else wishes to speak to them, we
will move on.
Ms Byrne: Through amendment 112, I wish to
firm up access to the co-ordinated support plan.
The amendment, which would leave out lines 7
and 8 on page 2, would take away one of the
perimeters, so to speak, and open up the
possibility of providing a CSP for those young
people who have needs requiring careful planning
and, in some cases, co-ordination. Like Lord
James Douglas-Hamilton’s amendment 1, which
would remove the word “co-ordinated”, my
amendment would broaden access. As Fiona
Hyslop says, if parents do not want their child to
have a CSP, amendments in this group will help in
that regard as well.
Amendment 112 would deliver a system with
greater access that is more equal and less
adversarial, particularly for those parents who
might feel that they were left out because only one
agency was dealing with their child. The proposal
is an improvement. It satisfies some of the
concerns that were raised. It might not be the best
solution, but it certainly moves towards an
improvement in access. I therefore ask everybody
to support amendment 112.
Dr Murray: I will not be supporting the
amendments that have been discussed, which
cause me significant concern. They go against the
fundamental point of the bill, which is to help us to
move away from a situation in which the record of
needs leads resource and towards a situation
where people can come round the table at the
point at which support tends to collapse. Passing
the amendments would lead us into the situation
that COSLA flagged up as a significant concern
when it suggested that around 15 per cent of
children could end up with a CSP. That would
mean that a lot of resource, time and energy
would be concentrated on procedures and
documents rather than on providing support for
children, which is the fundamental issue in the bill.
I will not vote for any of the amendments.
Mr Macintosh: I share Elaine Murray’s concern.
We all appreciate the genuine concern that has
motivated the members to lodge the amendments
that we have been discussing, but we have
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debated these issues at length at stage 1 and I
cannot help thinking that, if we accepted the
amendments, we would be undermining
everything that we have so far agreed during our
consideration of the bill.
The situation is difficult. For example, there are
difficulties relating to the use of co-ordination and
the levels at which it is possible to access a
tribunal. However, the suggestions in the
amendments undermine the purpose and
functions of the bill and work against our attempt
to get parents and education authorities to work in
partnership rather than to come into conflict.
Rhona Brankin: I will be voting against the
amendments, which I regard as wrecking
amendments. Underpinning the bill is a desire to
move away from a deficit model and to state that
certain categories of disability should qualify
automatically. That makes the situation more
complicated, but the point of the bill is that,
currently, the system breaks down in the course of
interagency involvement. The amendments imply
that, if a child does not have a CSP, their needs
will not be met. I fundamentally disagree with that
assumption.
Euan Robson: This has been an interesting
debate, as it deals with a fundamental point. The
co-ordination aspect of the bill is absolutely
fundamental—I entirely agree with Elaine Murray,
Ken Macintosh and Rhona Brankin on that point. It
is vital that the word “co-ordinated” should remain
in the title of the plan. The fundamental principle of
the plan is that support should be co-ordinated
across a diverse range of agencies and sources.
That is the purpose of the plan and it should be
reflected in the plan’s title. The co-ordination of
support is central to effective planning and
provision for those children with the most
extensive additional support needs.
Mention has been made of children who will not
qualify for the CSP. We address that issue in
amendment 63, which we will deal with in due
course. I do not want to prolong the debate; the
question is fundamental and one is either on one
side or on the other. However, I invite Lord James
to withdraw amendment 1 and I ask that the 35
consequential amendments be not moved—if you
will forgive me, convener, I will not list them all.
The Executive opposes amendment 2, which
seeks to include in the criteria for a CSP those
pupils who receive additional support from only the
education authority. The purpose of the CSP is to
co-ordinate services from a variety of different
agencies to provide the most effective support
package for the pupil. An education authority has
the opportunity effectively to co-ordinate the
support that it provides to a pupil; if the coordination of that support needs to be improved, it
is within the control of the authority to improve it.
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That is not the case for support that is provided by
other agencies. I hope that I have convinced the
committee that to widen the criteria for a CSP to
those who receive additional support from only the
education authority would be an error. I therefore
ask Lord James not to move amendment 2.
10:30
We think that amendment 54 adds nothing to
section 2(1)(c), which stipulates that “significant
additional support” requires to be provided by the
education authority in relation to education as well
as the authority’s other functions, such as social
work services. Amendment 54 does not make that
stipulation; its effect is to state that the education
authority might be carrying out its education
functions, its non-education functions, or both. As
the amendment has little effect, I ask Fiona Hyslop
not to move it.
I understand the thinking behind amendment 55
but I do not think that it is necessary. Let me
explain why. The amendment would extend the
criteria for a CSP to include those who receive
significant additional support from one or more of
the appropriate agencies—for example, health
services—but who do not receive additional
support from the education authority. In practice,
that would mean that the pupil’s education
provision would remain exactly the same as that of
his or her classmates, but additional support would
be provided separately by one or more other
agencies. We think that that approach is unlikely
to work in practice. If another agency makes
provision, that is likely to impact on the education
provision and it should therefore be implemented
in partnership with the education authority and
should not be delivered and implemented in
isolation. I ask Fiona Hyslop not to move
amendment 55.
I understand that amendments 110 and 111 will
not be moved. The Executive opposes
amendment 112, which significantly narrows the
criteria for eligibility for a CSP. The amendment
would withdraw from eligibility for a CSP those
pupils who are in receipt of significant additional
support from other agencies, such as the health
service, in addition to the education authority. I do
not believe that it is acceptable to draw the criteria
that close and therefore to exclude a large number
of pupils. I do not think that that is intended, but
we believe that to be the amendment’s effect. I call
on Rosemary Byrne not to move amendment 112.
Amendment 184 is a technical amendment. Its
purpose appears to be to ensure that persons who
are referred to in relation to the provision of
support through the CSP include those in the
education authority as well as those outwith it.
Currently, the reference to “persons” in section
9(5)(d) refers to those who provide support from
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outwith the education authority. We have some
sympathy with the amendment and we would like
to consider the matter further. We are not clear
that the drafting is correct. I invite the committee to
reject amendment 184 on the understanding that,
before stage 3, the Executive will consider the
issue fully and discuss it with the member. If we
decide not to lodge an amendment at stage 3, we
will tell the member in enough time for him to be
able to lodge his own amendment.
Lord James Douglas-Hamilton: I thank the
minister for what he said about amendment 184.
In view of the assurance that he has given, I will
not press that amendment.
The other amendments in my name are crucial
for children with dyslexia both in this and in future
generations. The amendments would remove the
anomaly whereby legal entitlement to any sort of
support plan would not be provided for children
who have educational needs only. Such children
would therefore not have a legal right of reference
to the tribunal. That is a major problem.
I feel that the bill does not address the problems
of children who suffer from dyslexia. Dyslexia in
Scotland shares my view. As a marker, and as a
matter of principle, I will press amendments 1 and
2 all the way. Otherwise, I fear that many children
with dyslexia could fall through the net. If
amendments 1 and 2 are not agreed to, I shall not
press the consequential amendments, but I will be
minded to vote for Fiona Hyslop’s amendments,
which would go a long way towards achieving the
same result.
The Convener: The question is,
amendment 1 be agreed to. Are we agreed?

that

Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 1 disagreed to.
The Convener: By way of explanation, I should
explain—in case members are wondering—that
the votes on the other amendments in the group
will come in due course.
Amendment 157, in the name of Fiona Hyslop,
is grouped with amendments 158 to 162.
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Fiona Hyslop: Although the amendments are
grouped together under the title “Additional
support needs giving rise to requirement for coordinated support plan”, committee members
should perhaps consider the amendments
individually, as there are separate arguments for
each of them. I will be interested in the minister’s
response to some of the amendments in
particular.
Amendment 157 would redefine the requirement
that a child can get a CSP only if the relevant
factors
“are likely to continue for more than a year”.

I understand that there must be some arbitrary
cut-off, but the issue is whether the time should be
specified. Amendment 157 would replace the
current definition with
“have a continuing and sustained impact”.

One of my concerns about the current definition
is how it would affect children who are living in
temporary accommodation such as a bed and
breakfast. We know that the Executive is of the
view that children should not be in bed-andbreakfast accommodation for a significant length
of time, but it often happens, unfortunately, that
children are in such accommodation for longer
than a year. Under the current definition, those
children would definitely get a CSP if they were in
bed-and-breakfast accommodation for more than
a year, but they would not necessarily get a CSP
otherwise. Despite the fact that they would need
co-ordinated support from different agencies,
those children would be ruled out by the definition.
Another concern is children who live in
households in which one or more parents have
mental health problems. Such problems may not
occur in a sustained fashion over the period of an
exact calendar year but may come and go over a
period of time. Amendment 157 explores those
issues. I want to find out why the Executive has
chosen the period of one year rather than using a
definition that talks about “continuing and
sustained impact”.
Amendment 158 would amend the definition
that, in order to qualify for a CSP, a child must
have needs that require “significant” additional
support to be provided. The amendment reflects
points that were made by colleagues in our
previous discussion. In that debate, Rhona
Brankin in particular made the point that the bill
tries to move away from a deficit model. Surely,
therefore, the important thing about the
Executive’s definition is that the child must have
needs that require additional support from different
agencies, regardless of whether or not that
additional support is “significant”. I would be
interested to hear the Executive’s explanation of
why the word “significant” is in the bill, if the main
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purpose of a definition of who gets a CSP is to
determine the need for co-ordinated support
across agencies. Again, the definition seems to be
producer led, which is a separate issue.
Amendment 159 is similar to amendment 158, in
that it would ensure that, under the definitions, the
consideration is an “adverse” impact rather than a
“significant adverse” impact.

“have a continuing and sustained impact”.

I know from experience that, in the national health
service, there are big problems with the definition
of continuing care, because that phrase is open to
interpretation. I think that the current wording—
“continue for more than a year”—

is a more practical criterion. However, I would like
to hear the minister’s response to Fiona Hyslop’s
amendments.

“have a significant adverse effect on the school education
of the child”.

Euan Robson: The Executive opposes
amendment 157, which, as Fiona Hyslop rightly
observed, would remove the quantifiable timescale
for which additional support needs are expected to
be endured by the pupil. The drafting of the
amendment makes the situation less clear,
particularly with regard to the significance of the
needs. In addition, the extent of “continuing” is not
clear—it could be anything from a short time to a
considerably lengthy time. It is also unclear what
the extent of the “sustained impact” could be and
whether that impact is on education alone or is
much wider. For those reasons—indeed, Fiona
Hyslop hinted at those problems—we oppose
amendment 157.

Amendment 161 is similar to amendment 159.
Again, it questions the use of the word
“significant”, given that, under the terms of the
arguments that the Executive has used, the bill is
about the requirement to deal with complex factors
and the need for co-ordination. Amendment 162
also follows the same arguments as amendment
160.
I move amendment 157.
The Convener: I saw some puzzled faces at the
procedure. I should explain that, although the
debates take place on the groups, the votes follow
the marshalled list. I know that that is a little
confusing—I am confused myself—but there it is.
Mr Macintosh: I welcome Fiona Hyslop’s
comments. I appreciate that there is a general
concern perhaps not about definitions, but about
whom the bill will include. The lines can be slightly
fuzzy. What we are really looking for is further
explanation or clarification in the code of practice. I
hope that the code of practice will give far more
examples and will flesh out exactly how the
definitions are meant to be interpreted by local
authorities. However, although I understand where
Fiona Hyslop is coming from—at least I hope that I
understand where she is coming from—I am
concerned that, again, she is radically altering the
definitions in a way that would be unhelpful rather
than helpful, particularly for the most vulnerable
children.
I have a specific concern about amendment 157,
which would replace the phrase
“continue for more than a year”
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with

Amendment 160 is an approach to what we
mean by school education. Section 2(2)(a) refers
to factors that

If we are taking a child-centred view, consideration
of the child’s whole development, in line with the
principle espoused in section 1(2), is required.
That would ensure that education authorities must
treat the pupil holistically, not looking merely at the
priorities of the education department. Again, the
definition of “school education” is what is provided
for the child as opposed to what the child needs. If
we add the words “or other development”, that
would provide a more holistic view of what is
required.
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We also oppose amendments 158, 159 and 160,
because their effect is to widen the criteria for the
CSP, as Fiona Hyslop said. If the additional
support that is to be provided is not to be
considered as significant, as amendments 158,
159 and 161 suggest, the number of pupils who
would be eligible for, or who would receive, a CSP
would increase. However, as we have said, the
purpose of the CSP is to co-ordinate services from
a number of sources for those who have the most
extensive additional support needs and who
therefore require the most extensive support. That
is the group at which we are aiming. If the group to
which the CSP would be available were widened,
the focus would move from those with the most
extensive needs to a much wider group, which
was not the intended purpose of the CSP.
We will consider amendment 63 in due course,
but education authorities will have a duty to
identify and address the additional support needs
of all children. Other measures, such as personal
learning plans and individualised educational
programmes, will be used to plan the learning of
children and young people who do not qualify for a
CSP. I re-emphasise the point that the purpose of
the CSP is to focus on children who have the most
extensive needs and who need the most extensive
support.
We will also resist amendments 160 and 162,
which attempt to widen the definition of the term
“complex factor” by including reference to “other
development”. Unfortunately, the term “other
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development” is not defined and it is not clear to
what it applies and to what extent.
I believe that amendments 157 to 162 would not
improve the bill. Consequently, I ask Fiona Hyslop
to withdraw amendment 157 and not to move the
others in the group.
10:45
Fiona Hyslop: I am a bit disappointed by what
the minister has said. I had hoped to have a firmer
commitment on how the Executive intends to deal
with children such as those in bed and breakfasts
who clearly need co-ordination of support for less
than a year. Many members have constituency
cases in which families suffer from domestic
abuse. We should also include children who need
support because of periodic incidents. The
example that I used was that of children who live
with mental health problems in their family. I hope
that the code of practice, to which we will return,
will address those examples.
The definition of “significant” cuts to the heart of
the bill. The minister says that my suggestion is
not clearly defined enough, but, frankly, I am not
sure that the definition of “significant” that he gave
in his response is clear, either. We all face the
problem of ensuring that the definition is drawn
tightly enough to be meaningful.
I hope that the minister will consider the points
and criticisms that have been made. In the light of
the discussion, I am prepared to withdraw
amendment 157 and not to move the other
amendments in the group, but we may need to
return to the issue at stage 3.
Euan Robson: I will happily take away the
points that have been made. The code of practice
will cover a number of the issues. In particular, I
will consider the point about children who are in
bed and breakfasts. I do not give a commitment to
introduce amendments on that matter, but we will
consider further the issues that have arisen.
Amendment 158 not moved.
The Convener: Amendment 2, in the name of
Lord James Douglas-Hamilton, has been debated
with amendment 1.
Lord James Douglas-Hamilton: In the
interests of consistency, I will move amendment 2.
Amendment 2 moved—[Lord James DouglasHamilton].

Members: No.
The Convener: There will be a division.

FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 2 disagreed to.
Amendment 54 moved—[Fiona Hyslop].
The Convener: The question is, that
amendment 54 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 54 disagreed to.
Amendment 55 moved—[Fiona Hyslop].
The Convener: The question is, that
amendment 55 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR

Amendment 157, by agreement, withdrawn.

The Convener: The question is,
amendment 2 be agreed to. Are we agreed?
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that

Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 55 disagreed to.
Amendments 110 to 112 not moved.
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The Convener: Amendment 97, in the name of
Fiona Hyslop, is in a group on its own.
Fiona Hyslop: Amendment 97 is selfexplanatory and recognises that there will be a
transitional period. We have heard a serious
concern from witnesses, particularly from parents
with children, that children who currently have a
record of needs will not get a CSP. Indeed,
according to the Executive’s own figures, 50 per
cent of the children who have a record of needs
will not get a CSP. Amendment 97 is an attempt to
provide a bridge between the old system and the
proposed new one, which may relieve the
pressure on tribunals.
Peter Peacock said in oral evidence to the
committee that all children who currently have a
record of needs will be assessed for a CSP, so
there is an understanding that a bridge must be
built between the current system of records of
needs and the proposed new system of CSPs.
I am uncomfortable with the fact that the
proposal in amendment 97 would act only as a
temporary bridge, in that it would make temporary
provision for children who currently have a record
of needs to get a CSP. Children who come after
who would have had a record of needs under the
current system will not get a CSP, and that is an
inequality. However, my final judgment is that it is
better to provide half a loaf for some people than
to provide nothing at all. Amendment 97 would
provide a form of security and give confidence in
the system.
The two words that the committee kept coming
back to are trust and confidence. With trust,
confidence and good will, we can make the
proposed new system work. One way of ensuring
that would be to provide children who currently
have a record of needs with access to a CSP.
With reference to the minister’s later amendment,
if parents agree with a local authority that there
should be no CSP, none would need to be drafted.
Amendment 97 is an attempt to provide
transitional arrangements and a temporary bridge
to the proposed new system for children who
currently have a record of needs.
I move amendment 97.
Dr Murray: I think that I understand where Fiona
Hyslop is coming from on amendment 97, but I do
not know that she is approaching the matter
correctly. Essentially, amendment 97 would
introduce temporarily two completely different
systems: one would be based on the old record of
needs and the other would be based on CSPs.
However, their rationale is different and there
could be problems in trying to run both systems at
the same time. I accept that there is a need to
reassure parents whose children currently have a
record of needs and who will not get a CSP. I think
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that we all recognise that that is a genuine issue,
and I believe that the Executive is considering how
such reassurance can be strengthened. I
understand what Fiona Hyslop is trying to do, but
the amendment does not represent the best way
to do it.
Lord James Douglas-Hamilton: I hope that the
minister will agree to take away and consider the
matter, as there is no doubt that many thousands
who have records of needs will not receive coordinated support plans. The minister is not in a
position to deny that the legal rights of many
thousands will be affected. In a parliamentary
answer to me, the Minister for Education and
Young People said:
“Until the implementation of the new system, when each
and every child with a record of needs will be considered
for a co-ordinated support plan, the exact number of those
currently with a record of needs, but who will not receive a
co-ordinated support plan, cannot be determined
precisely.”—[Official Report, Written Answers, 4 February
2004; S2W-5576.]

He estimated that 50 per cent of those who have
records of needs will be eligible for co-ordinated
support plans. That massive change will cause
considerable upset to parents who have fought for
records of needs and whose children will not be
eligible for co-ordinated support plans.
Fiona Hyslop’s amendment is not unreasonable,
when all the circumstances are taken into account.
The minister will argue that he is moving to a new
system and does not want to use two systems
simultaneously, but surely scope should exist for
some transitional provisions or, at the least, an
evolutionary process.
Rhona Brankin: I echo what Elaine Murray
said. There is no doubt that some parents have
had concerns about the matter. I seek the
minister’s
assurance
that
the
bill
will
comprehensively meet all children’s additional
support needs.
Mr Macintosh: The gulf that might exist
between those who enjoy records of needs and
those who have a CSP has been flagged up to all
committee members from the word go. Our initial
understanding was that a CSP would directly
replace a record of needs. The committee has
worked through the issue thoroughly and
considered extensively the idea of running the two
systems in parallel to close the gap for parents
whose children have records of needs and who
feel that they will somehow lose out. I understand
that the committee rejected the idea of running two
systems.
Much as I appreciate that Fiona Hyslop has
made a reasonable attempt to address the
concerns, I think that the proposal is impractical
and runs the risk of undermining the bill. It could
undermine the definition of those who have access
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to a CSP and the extension of rights—the idea
that rights that were previously the preserve of
those who had a record of needs should now be
extended to virtually all children with additional
needs. The principle that all children will now
benefit from rights that were the preserve of a few
is important.
I appreciate where Fiona Hyslop is coming from,
but we have been through the subject with the
minister several times. I still look for further
measures to reassure parents. I do not expect the
minister to reply to this suggestion now but, at
stage 1, I suggested that letters of comfort could
be issued to parents. We all recognise the genuine
anxieties, but Fiona Hyslop’s amendment does not
provide a way to deal with them. I would welcome
the minister’s comments.
The Convener: I echo Ken Macintosh’s
comments. At the beginning of our discussion, we
did not altogether take on board the importance of
section 3, which is the general additional support
needs provision. As Ken Macintosh said, it is not a
question of replacing records of needs with CSPs.
Records of needs are being replaced by both
CSPs and additional support needs provision.
That creates a different system, rather than
something that is directly comparable, and that
raises issues, which members have touched on.
All committee members are anxious to have as
much reassurance—legislative or otherwise—as
can be given. When we deal with the appeal and
review procedures, the differences may also raise
other issues.
11:00
Euan Robson: I fully recognise the intention
behind amendment 97 and quite understand why it
has been lodged. However, as Lord James
Douglas-Hamilton predicted, I point out that the bill
introduces a new system. Indeed, the convener
referred to that new system in referring to section
3.
In considering the amendment, the committee
should remember that the proposed system has
been developed with the aim of addressing the
current system’s weaknesses. A major criticism of
the current system that arose time and again in
the consultation is that it is perceived to be applied
unequally across Scotland. The criteria for the coordinated support plan seek to address that issue.
As I have said, more detail about that will emerge
with the code of practice.
We fully recognise that some pupils who
currently have a record of needs might not meet
the criteria for a co-ordinated support plan.
However, making those who have a record of
needs eligible for a co-ordinated support plan—
whether or not they fit the criteria—would
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perpetuate the difficulty that we seek to address
and would get the system off on the wrong footing.
That said, I reassure the committee that that
does not mean that those who currently have a
record of needs, but who will not receive a coordinated support plan, will not receive any
support. That is absolutely not the case. I remind
the committee of the assurances that Peter
Peacock gave during the stage 1 debate when he
said that he had already written to local authority
chief executives to indicate his expectation that
the support in place for those with a record of
needs should not change, unless of course the
pupils’ needs change.
Moreover, Peter Peacock gave a commitment in
the stage 1 debate to consider what further steps
can be taken to secure the provision—I underline
that word—made for those with a record of needs
who will not receive a CSP. We have tried very
hard to address concerns about that matter in
amendment 63.
Fiona Hyslop mentioned the transitional phase.
However, as Mr Peacock also pointed out, there
will be assessments for those who have a record
of needs. In effect, there will be a form of transition
and time for the proposed arrangements to bed
down.
Taking all those points into account, we wish to
oppose these amendments. We feel that they are
not consistent with our vision of how these matters
should be taken forward with the co-ordinated
support plan.
Fiona Hyslop: I reassure the minister that we
are considering only amendment 97. We are not
considering amendments in the plural.
Euan Robson: I apologise.
Fiona Hyslop: I think that we have reached the
nub of the matter. The committee is simply
seeking guarantees. We know that there is a
problem; indeed, Peter Peacock knows that there
is a problem. Why else would he say that he will
look to provide a transitional arrangement to
ensure that all those with a record of needs will be
assessed for a CSP? Our problem is that we want
guarantees—do we have them or not?
During the stage 1 debate, Peter Peacock said
that he would write to local authorities. The
minister mentioned the word “expectation”, but we
are looking for stronger guarantees than
expectations or hopes. As for my colleagues’
concerns that, if amendment 97 were agreed to,
we would be running two systems in parallel, I
have to say that that would not happen. The whole
point is that all those with a record of needs would
move automatically to a CSP. I remind members
that most of the bill is not about eligibility for CSPs,
but about the practicality of operating a CSP and a
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new additional support system. All we need is a
quick system that allows us to get into the meat
and bones of providing support through a CSP,
and amendment 97 seeks to provide reassurance
in that respect.
If the minister had more comprehensively
addressed some of the concerns that were raised
at stage 1, we would feel a bit more reassured. My
concern is that, regardless of the Executive’s
correspondence, records of needs are not being
opened at the moment. Indeed, I suspect that
there has been a downturn in the number that
have been opened in the previous period because
local authorities are waiting for the new system to
be introduced. If local authorities knew that all
those who have a record of needs would be
eligible for a CSP, that would address the
problem.
The intention of my proposal is genuine—we all
seek guarantees, and amendment 97 offers one
way of addressing that. We have heard warm
words and expressions of expectation and hope
from the minister, but we are looking for something
a bit stronger than that. For that reason, I will
press the amendment.
The Convener: The question is, that
amendment 97 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 97 disagreed to.
Amendments 159 to 162 not moved.
The Convener: We will now take a five-minute
break.
11:07
Meeting suspended.
11:18
On resuming—
The Convener: We resume the meeting.
Members were considering section 2 as a whole.
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Ms Byrne: I would like to make some comments
and would like my dissent to the section to be
recorded. I will vote against the section—
The Convener: You are not entitled to vote
against the section, as there will be no
amendment to it.
Ms Byrne: I would like my dissent to be
recorded.
The Convener: You are certainly entitled to
comment on the section, if you want to.
Ms Byrne: The crux of the problem—which is
shown by the division in the committee and by
what has been said prior to today—is that the
system in question is a two-tier system, or threetier system at worst. There could have been a
single-tier system with a planning format that
would have been appropriate to all young people,
the weight of which would have indicated the
young person’s needs. There is no reason why the
needs of young people cannot be co-ordinated
through a system with a single planning format.
That has been done with the individualised
educational programme, in which good practice
showed that there can be co-ordination. We have
had many difficulties in trying to identify who will or
will not get a CSP and whether children who
currently have a record of needs should transfer or
not.
I welcomed Lord James Douglas-Hamilton’s and
Fiona Hyslop’s amendments and hoped that they
would have gone some way to improving the
situation. I will vote against the section, as we
have not moved forward at all. I still propose that a
universal system should be considered and
debated.
The Convener: The procedure is that, unless an
amendment to section 2 is lodged, we are not
entitled to vote against the section. As I said
earlier, it is possible to lodge a manuscript
amendment, but I point out that what members
have said will be in the Official Report. Members
might be satisfied with that at this stage and
Rosemary Byrne might want to bear that in mind
for section 3.
Section 2 agreed to.
Before section 3
The Convener: Amendment 63, in the name of
Euan Robson, is grouped with amendments 63B,
63C, 63A, 63D, 98, 113, 64, 3, 4, 49, 163 and 114.
If amendment 64 is agreed to, I cannot call
amendments 3, 4, 49, 163 or 114, which will be
pre-empted, and if amendment 4 is agreed to, I
cannot call amendments 49 or 163, which will be
pre-empted. Amendments 49 and 163 have a
slightly different relationship with each other. If
amendment 163 is agreed to, it would supersede
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the decision on amendment 49, even if that
amendment had been agreed to. In other words,
the second amendment would replace the first
amendment, even if the first amendment had
already been agreed to. I hope that members have
followed what I have said. I think that things will
work themselves out. We will see what happens.
I invite the minister to speak to and move
amendment 63 and to speak to all the other
amendments in the group.
Euan Robson: Do you want me to move my
amendments and then speak against the other
amendments in the group?
The Convener: You should speak to and move
amendment 63, then make any comments that
you want to make on the other amendments in the
group.
Euan Robson: Amendment 63 is an important
amendment that makes absolutely clear—in a new
section—the duty that we are placing on education
authorities towards each and every child and
young person who has additional support needs.
We recognise the strength of the arguments that
were deployed in the consultation and during
stage 1, and amendment 63 is our attempt to
respond to those arguments.
Amendment 63 obliges authorities to make
provision that is both “adequate and efficient” to
support the child or young person on the journey
towards developing their full potential. The
obligation is towards all children and young people
with additional needs and therefore applies equally
to those who are eligible for a CSP and to those
who are not: it covers everyone.
Once provision is set in place, the education
authority must keep it under consideration to
ensure that the individual’s needs continue to be
adequately met. In subsection (2) of amendment
63, it is made clear that, in meeting their
obligations, authorities are not forced to incur
unreasonable expenditure nor to act outwith their
powers. However, that does not mean that they
cannot do so.
Subsection (2)(b) of amendment 63 has been
reworded to reflect the wording that is used in the
Education (Scotland) Act 1980 and in the
Standards in Scotland’s Schools etc Act 2000.
Emphasis is now placed on public expenditure that
would be unreasonable. That does not mean that
cost is the primary consideration in determining
what provision would adequately meet the child’s
needs. I know that many people have been
concerned about that matter and I emphasise that
cost is only one part of the consideration and that
that is the right and proper approach when public
funds are being committed. I hope that the
committee will recognise that we have listened to
its concerns. I repeat that we do not see
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subsection (2) of the amendment as some kind of
escape clause or escape hatch—whichever
colloquial term one wishes to use—for local
authorities.
Obviously, there are inspection powers. When a
duty is imposed on an education authority, Her
Majesty’s Inspectorate of Education can inspect
on the basis of that duty and the general discharge
of duties. There are powers of direction in the bill
and, of course, complaints can be made under
section 70 of the 1980 act. We mean what we
say—there should be no hint of an escape clause
for local authorities through pleading excessive
expenditure. I hope that we have made that
abundantly clear.
Amendment 64 complements amendment 63 by
removing from section 3 the provision that would
be inserted earlier in the bill by amendment 63. It
serves a technical purpose to avoid duplication of
provision. The result is that section 3 provides for
general duties and powers.
I move amendment 63.
Convener, do you wish me to discuss the
amendments thereto, or do you wish them to be
moved first then for me to discuss them?
The Convener: I should point out that in a
sense there will be a sub-debate on amendment
63, so you should discuss the amendments to it
now.
Euan Robson: Fine.
Amendment 63B is not appropriate or necessary
and in practice it would not work. The duty in
Executive amendment 63 applies to those children
and young people for whom the authority is
responsible. Extending the duty to a group of
children for whose education the authority is not
responsible would be inappropriate.
The group affected consists of those who are
not yet of pre-school age, those whose parents
have elected to send them to private school, and
those who are home educated. Amendment 63B
would force the education authority to interfere
without
any
consideration
of
parents’
arrangements for their children’s education, since
the authority would be obliged to provide if a child
had additional support needs. In addition, it would
place duties on the education authority in relation
to privately or home-educated children with
additional support needs but not on other privately
or home-educated children, so it would create a
division.
It would also be impossible for the education
authority to know about every one of those
children. Before school age, the education
authority will interact only with children who attend
either its own pre-school centres or those with
which the authority is in partnership, or with


45

891

11 FEBRUARY 2004

children who are brought to the authority’s
attention because of their disabilities or needs. It
would be impractical for the authority to seek out
all other children in the area, which is what
amendment 63B implies.
Lastly, amendment 63B is not necessary
because the duty in Executive amendment 63
covers all children of pre-school age and upwards
for whom the authority is responsible. There is a
discretionary power to offer help to those for whom
the authority is not responsible, and there is a duty
to offer help to those children who are under 3
who are disabled and who have additional support
needs. I oppose Fiona Hyslop’s amendment 63B.
Amendment 63C is not entirely appropriate, as it
seeks to remove from the education authority the
responsibility for deciding the appropriateness of
the arrangements that it will put in place to
consider an individual’s additional support needs
and the adequacy of support that is provided for. It
is not clear from amendment 63C who would
determine
the
appropriateness
of
the
arrangements. There is silence on that aspect.
That lack of clarity would weaken the
accountability of the education authority. As I said
earlier, there is the HMIE inspection process, and
ministerial powers of direction are set out in later
sections of the bill. Although I understand partly
the reasons why Ken Macintosh lodged
amendment 63C, I would be grateful if he would
not move it. If he wishes to have further
discussions, I am happy to enter into them.
11:30
Scott Barrie’s amendment 63A is not strictly
necessary, since unreasonable expenditure could
never be expected to occur on anything other than
an exceptional basis. I understand that the aim of
amendment 63A is to give a message that it would
be exceptional for an education authority to restrict
provision on the basis of unreasonable public
expenditure.
I completely understand that point, which is
entirely correct, but we believe that the
amendment is not necessary. The vast majority of
provision to meet the additional support needs of
children and young people will incur what will and
must be regarded as reasonable expenditure,
because section 3 imposes a duty on education
authorities to take account of additional support
needs when they make provision for school
education in general. Also, the new section that
amendment 63 proposes would impose on
education authorities an explicit duty towards
individuals. It is most likely that only in occasional
cases would provision be considered out of the
ordinary in the context of what would normally be
provided for additional support needs. Such
expenditure might be deemed unreasonable.
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However, if the child’s circumstances were such
that the expenditure was justified, the expenditure
could not be unreasonable.
It is worth noting that in cases in which the
expenditure was considered unreasonable, the
education authority would have to justify its
conclusion. The authority could be held
accountable for its decision in court if judicial
review proceedings were instigated and it would
also be accountable to the Scottish ministers if
action was taken on a referred complaint under
section 70 of the Education (Scotland) Act 1980,
to which I referred earlier. The situation would
therefore be unlikely to occur other than
exceptionally.
I appreciate Scott Barrie’s concern and although
I cannot give a commitment to make any changes
at stage 3, I would be interested to hear any
further views that he has on what is clearly an
important and sensitive area. On balance,
however, the Executive asks him not to move
amendment 63A but is happy to entertain further
discussion on the matter.
I turn to amendment 63D—I am sorry that I am
delivering a long monologue. I do not agree that
amendment 63D is necessary, because it stands
to reason that unreasonable expenditure would
not ordinarily be incurred by a public body such as
an education authority. The consideration that
provision might incur unreasonable expenditure
must be balanced with the consideration of
education authorities’ duties towards children and
young people in general and to individual children
and young people with additional support needs in
particular; one does not carry more weight than
the other and a child’s exceptional circumstances
might well justify what could otherwise be
considered unreasonable expenditure. I therefore
ask Rosemary Byrne not to move amendment
63D.
Shall I go on to amendment 98?
The Convener: That is up to you. It might be
helpful to explain that Fiona Hyslop will lead on the
other amendments in the group; at that point, you
will be able to come back on points that are raised
in relation to the other amendments in the group, if
you are minded to do so.
Euan Robson: I am sure that you will keep me
right, convener.
Fiona Hyslop: I will lead on the other
amendments, then.
The intention behind an amendment that I
lodged before the Executive lodged amendment
63 was to ensure that section 3, on general
powers and duties, would specifically mention
children who are more than two years old. The
committee has serious concerns about two-year-
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old children who might be missed out by the new
system.
I am concerned about the order in which we are
debating the amendments, because I suspect that
amendment 65, which we will debate in the next
group, addresses that issue. However, I appeal to
the committee: we have not yet reached
amendment 65 and we do not know whether the
minister will lose the argument on that
amendment. The logic of the debate therefore
suggests that it is appropriate to consider the
matter at this point. The issue was raised during
our debates on sections 1 and 2—although that
might have been less appropriate in the context of
our discussion about CSPs under section 2—but
the minister himself recognises that the position of
two-year-olds should be included in section 3.
Amendment 63B was lodged to ensure that we
had a debate on the matter and an opportunity to
embed the rights of two-year-olds in the bill.
I want to make two points. First, the minister
said earlier that the bill—I am not sure whether he
meant the bill as drafted or as amended by
amendment
65—would
make
education
authorities responsible for two-year-olds who were
“approaching” pre-school education. What does he
mean by “approaching”?
The second point that I want to address is on
home education. It was brought to our attention
that quite often the parents of children who are in
need of additional support are in dispute with the
local authority at the time. The fact that the
children’s parents are in dispute with the local
authority does not mean that the children suddenly
stop needing whatever additional support they
had; it needs to continue. The minister made a
point about people choosing not to be part of the
state sector, but he must reflect on the rights of
the children who are being home educated in the
period during which there is some form of dispute
between their parents and the local authority. I did
not appreciate the arguments that the minister was
using against amendment 63B in that context. I
would be interested to hear the minister’s
comments, because the issue relates to
amendment 65, which might satisfy all our
concerns.
I refer to amendments 63A and 63D, in which
Scott Barrie and Rosemary Byrne both use the
word “exceptionally”. I understand that they are
trying to address some of the cost issues. My
concern about the word exceptionally is that
exceptional occurrences could arise. I use the
example of a small local authority such as
Clackmannanshire Council, which might, in a
given period, have a number of severely disabled
children who need special school education. The
incidence would be unusual; perhaps the area
might expect one such child over a period of time
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but it happens to have a large number. That could
be defined as exceptional and might be used as
an excuse to consider the cost issue. That is a
practical example. I would be interested to hear
whether the word exceptional would deal with
those circumstances. Otherwise, what is
suggested is reasonable, but there are practical
examples to address.
I hate to think that I am thinking along the same
lines as the minister, but amendment 98 seeks to
do something similar to what he is suggesting in
amendment 63, which is to emphasise the point
that regardless of whether a child has a CSP, the
duty and responsibility of the local authority is to
provide the additional support. Amendment 98
seeks to strengthen that general duty and make it
explicit in the bill that the duty and responsibility
exist, regardless of whether a child has a CSP, as
defined under section 2. The thrust of amendment
98 is probably covered by the point in amendment
63, but it makes the duty more explicit later in the
bill. It would be logical for the Executive to accept
amendment 98 for that reason.
Amendment 49 is on reasonable cost. Every
member of the committee was concerned about
section 3(2)(b), which says that a local authority
does not need to do anything that
“is not practicable at a reasonable cost.”

Everybody
desirable.

acknowledges

that

that

is

not

Amendment 49 was lodged before amendment
63, so I am glad that my suggestion has been
taken up in amendment 63. A number of
witnesses suggested that we should be using the
definition in the 1980 act, which is what
amendment 49 suggests. Amendment 49 might
fall, given the logic of the other amendments. I am
quite happy to accept in the post commission from
the Executive for drawing the issue to its attention
before it lodged amendment 63.
I move amendment 63B.
The Convener: I call Ken Macintosh to speak to
amendment 63C and the other amendments in the
group.
Mr Macintosh: Do I speak also to amendments
63, 63A, 63B and 63D?
The Convener: You speak to your amendment
and any other amendment in the group that you
wish to speak to.
Mr Macintosh: I thank the minister for lodging
amendment 63. Without wishing to soften up the
minister too much, as it were, I have to say that I
welcome the general approach that the Executive
has taken in responding to the committee’s
concerns: amendment 63 is a good example of
that. We have all wrestled with the issue to which
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it relates and we have made our views known. I
appreciate that the Executive and its bill team has
also wrestled with it at great length. We are trying
to reach compromise, consensus and agreement
on the best way forward. I welcome the rewording
in amendment 63.
I turn to amendment 63C. The Executive’s
amendment 63 will place a duty on education
authorities, which is tempered or qualified by use
of the term, “as they consider appropriate.”
Authorities must already make decisions on such
matters and the use of the term, “they consider”
will give them further discretion.
I am concerned that the section that amendment
63 would introduce is a subjective section that
would not be relevant to the best interests of the
child, merely to the interests of the education
authority. I am concerned about that subjectivity,
and about the possibility that it could open the
gates to the problem that already exists—which
the bill is trying to deal with—of authorities
throughout the country exercising their discretion
fully, such that there is unwelcome postcode
diversity. That would lead to anomalies whereby
parents perhaps 10 miles apart would have
access to different services and different
treatments.
I do not think that that is the Executive’s
intention, but I fear that that would be the result of
using
the
Executive’s
terminology.
My
understanding is that a spectrum of terminology
exists that could be used—correct me if I am
wrong. The absolute duty would be that
“Every education
arrangements”.

authority

must

…

make

such

To that could be added “as appropriate” or, as I
have suggested, “as are reasonably appropriate”,
or—as the Executive has suggested—“as they
consider appropriate”. That is a spectrum. The use
of “reasonably” would temper the discretion that
the Executive would be giving to authorities.
I seek guidance from the minister on how he
sees authorities interpreting the duty that he will
place on them. Do you envisage different
standards being applied and different decisions
being made in different circumstances around the
country? I have no wish to be overly prescriptive to
authorities: I acknowledge their difficult duties in
the circumstances. The minister argued that my
amendment 63C would in effect remove from
education authorities responsibility for taking such
decisions, but I do not accept that—it would do
nothing of the sort. However, what guidance will
the minister put in place to ensure that standards
are maintained throughout the country, and to
ensure that it is clear to authorities and to parents
what they can expect, so that parents in one part
of the country do not have totally different
expectations from parents in other parts?


48

896

In passing, on amendment 63B, I look to
amendment 65 to address my concerns and those
of the committee. The minister made a point—it
was raised by Fiona Hyslop—about the situation
that faces children with additional needs who are
educated at home or who have private provision.
However, that private provision may not reflect
choice, but the circumstances in which people find
themselves. We made that point in committee.
I am unclear whether the Executive will address
that point in its amendments at any stage. I think
that the Executive accepted at stage 1 that that
was a genuine concern, but I am not sure whether
the minister will address it. I can see that there are
problems with amendment 63B, but I would like to
be reassured that the issue will be addressed,
even if we discuss it only when we get to
amendment 65.
Although my name is not down against
amendments 63A and 63D, I should explain that I
lodged exactly the same amendments with the
clerk and was told that such amendments had
been lodged already. We have all—including the
minister—repeated the argument that although
authorities have a fiscal responsibility not just to
children with additional needs but to all children in
their areas, they must balance that duty with their
duty to provide education to all children, and
particularly to those with special educational
needs. It is clear that the duty does not give
authorities the right to refuse treatment or support
on the ground of cost. However, a test of
unreasonableness needs to be applied. I welcome
the fact that the minister has returned to the
committee with the wording that is now to be found
in amendment 63, which reflects the wording that
was used in the Standards in Scotland’s Schools
etc Act 2000.
11:45
Amendment 63A, which was lodged by Scott
Barrie, and amendment 63D, which was lodged by
Rosemary Byrne, reflect the full context of the
wording that was used in the 2000 act. They
emphasise the fact that cost is to be used only as
a ground in exceptional circumstances and not as
a general opt-out by authorities in order to evade
their responsibilities. I believe that there is an
argument that the wording in those amendments
might be redundant; that the terminology that the
minister has used makes the point and that the
wording does not need to be repeated either as
Scott Barrie proposes in amendment 63A or as
Rosemary Byrne proposes in amendment 63D. I
am not sure, however, that I accept that argument
totally, unless there is a technical reason why we
should not have the wording that they suggest,
which would give a very strong and clear message
to parents and to authorities that have difficult
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decisions to make in relation to how Parliament
intends the new section to be interpreted in
practice.
That said, Fiona Hyslop made a good point
about how to define exceptionality and the word
“exceptionally”. I know of the case of a child with
autism who goes to Daldorch House School at a
cost of several hundred thousand pounds, but the
costs involved are not thought to be either
exceptional or unreasonable. I ask the Executive
to respond to all of the points that I have raised.
The Convener: Thank you. I ask Scott Barrie,
who has waited a long time for our committee’s
endeavours to reach him, to speak to amendment
63A and the other amendments in the group.
Scott Barrie (Dunfermline West) (Lab): There
is always a silver lining; I have missed the
Communities Committee. As Ken Macintosh said,
amendment 63A is an attempt to make the
Education (Additional Support for Learning) Bill
consistent with the Standards in Scotland’s
Schools etc Act 2000. I accept fully that with
amendment 63 the Executive has gone a long way
towards addressing the perception that the bill
contains a get-out clause for authorities and I
thank the Executive for that. Further to that, I
recognise that resources are not infinite and that
difficult decisions often have to be made about
provision of services in relation to a child’s or a
young person’s needs.
That said, I think that insertion of the words
“presumed to arise only exceptionally”

would strengthen the Executive’s amendment 63.
The wording in amendment 63A would give
additional comfort to concerned parents that costs
alone would not be used routinely as the reason
for not doing something.
I agree with Ken Macintosh that Fiona Hyslop
raised an interesting point about the definition of
“exceptionally”. In common with words like
“reasonably”, the word “exceptionally” is open to
wide and varied interpretation. During the passage
of a bill, we have to be careful about the language
that is used in its drafting. We have to bear in mind
the points that Fiona Hyslop made about the word
“exceptionally”. If I decide to pursue the substance
of amendment 63A at another time, I will consider
whether the language needs to be looked at yet
again.
It is strange that ministers have to respond to
amendments in a group before members get to
say why they lodged amendments. That said, in
his opening remarks on the amendments in the
group, the minister anticipated reasonably well the
subsequent arguments. He said that he would be
willing to meet me to discuss whether it is strictly
necessary to add the clarification that I propose. I
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will take him up on that suggestion should I
choose not to move amendment 63A.
If I am allowed to do so convener, I suggest that,
if I choose not to move amendment 63A, I will
reserve my position in order to return to the
subject at stage 3. I will also take up the offer that
the minister made to meet me to discuss why I
think we should reconsider my proposal in
amendment 63A.
Ms Byrne: Most of the case for the changes has
been put. As Scott Barrie said, the wording in the
amendments is as that which is used in the
Standards in Scotland’s Schools etc Act 2000—
the words would blend in very well with the aim to
prevent a get-out clause for authorities. Fiona
Hyslop picked up on the word “exceptionally”. We
might need to clarify that, which I imagine could be
done fairly easily. Perhaps interpretation of the
word “exceptionally” could be clarified in the code
of practice—I do not think that there would be a
problem with that. Scott Barrie said that he would
consider not moving amendment 63A, so I will wait
to see what he does before I decide what to do
about amendment 63D. We need to ensure that
the bill does not contain a get-out clause.
Amendment 63D would tidy up the matter very
well.
The Convener: I call Lord James DouglasHamilton to speak to amendment 3 and the other
amendments in the group.
Lord James Douglas-Hamilton: I will speak
briefly to amendments 113, 3, 4 and 63C.
Amendment 113 in Rosemary Byrne’s name and
which I support is extremely important because it
stresses the “best interests” of children and young
people. It is always important to keep it in mind
that the interests of the child should be paramount;
indeed, that was the principle in the Children
(Scotland) Act 1995.
I also support amendment 114, in the name of
the convener. I hope that he will not ask me to rule
on its competency, as I have added my name to it.
It is much better to use “effectiveness” instead of
“adequacy”; no one would wish to be accused of
having delusions of adequacy.
Amendment 3 seeks to strengthen the duty on
education authorities to provide the necessary
support, bearing it in mind that the education
authority concerned should be directed towards
“the development to the fullest potential of the personality,
talents and mental and physical abilities of”

children and young people. That is a worthy ideal,
which I commend to the committee.
Amendment 4 seeks to prevent local authorities
from having one of the most obvious get-out
clauses of all time, which would be grossly unfair
to parents. Section 3(2)(b) says that an education
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authority is not required to do anything that
“is not practicable at a reasonable cost.”

That would mean that children with disabilities or
other support needs would not receive the support
that they needed if the education authority thought
that it would be too expensive to provide such
support. I recognise that the minister’s amendment
63 applies a different test, the principle of which he
has eloquently explained this morning, and I am
very grateful to him for accepting the principle of
my amendment, which he must have done before
lodging amendment 63.
For the record, I mention that there has been a
significant House of Lords ruling on the subject. In
1988, the ruling in the Regina v East Sussex
County Council ex parte Tandy case stated that
duties to educate children with special educational
needs were absolute and could not be avoided
because of cost. The provision in section 3(2)(b)
would erode the rights of the most vulnerable
people and put them in a worse position than they
were in before. It would mean that children with
severe learning difficulties would in Scotland have
fewer rights than they have now and fewer rights
than children who are in the same position south
of the border. It would also make it very difficult for
parents to challenge the lack of educational
provision for children with additional support
needs.
I accept that the minister has lodged
amendment 63, but I think that we need to
examine carefully subsection (2)(b) of the new
section that amendment 63 would insert. Perhaps
the minister can give the committee some
reassurances on the points in question. He is
saying that the onus of proof would be on
authorities to establish that unreasonable
expenditure would be incurred and he suggests
that authorities could be subject to judicial review
and would be accountable to ministers if they were
seen to be acting unreasonably in any way.
I hope that the minister will examine the
presumption that is mentioned in amendments
63A and 63D. It would reassure parents a great
deal if such a presumption could be considered for
stage 3. I hope that he will give us some
reassurance on that.
In amendment 63C, Ken Macintosh objects to
the use of the word “consider” in amendment 63,
which he says would make the education
authority’s decision subjective. I have taken up
that issue in other amendments later on in the bill
and I strongly support the principle that there
should be an objective test and consistency of
provision in that regard.
Mr Macintosh: I am not sure whether this is a
point of order, but I think that it is in order at this
stage for me to mention my support for Rosemary
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Byrne’s amendment 113. I did not mention that
earlier because—
The Convener: In fairness, you have had your
shot. I do not want to delay proceedings too much.
Mr Macintosh: I believe that amendment 113
would fall if we agreed to amendment 63. I tried to
submit a similar amendment to amendment 113; it
was very much part of the same argument that
says the decision of a local authority is quite
subjective. It would be helpful to have a
restatement of—
The Convener: I am sorry to interrupt you, but I
think that you have had your shot on that one. We
will follow the rules on pre-emptions.
Lord James Douglas-Hamilton: On a point of
order. Would it be in order to vote on amendment
113?
The Convener: No. We will come to that in due
course. We have to take things in order or we will
get into a total mess. I now call myself to speak to
amendment 114 and the other amendments in the
group.
I do not propose to move amendment 114;
assuming that amendment 63 is agreed to, it
would be pre-empted anyway. Amendment 114,
which seeks to insert the word “effectiveness”, is
covered by the minister’s amendment 63, which
includes the phrase “adequate and efficient”. That
comes to pretty much the same thing.
I take the opportunity to say one or two things in
support of other points that have been raised.
Amendment 63 goes a long way towards
satisfying the committee’s concerns on many
issues. It does that in the general duties that are
stated and in the new phrase “unreasonable public
expenditure” in subsection (2)(b). That is to be
welcomed.
I am not at all enthusiastic about amendment
63A and amendment 63D. Speaking as a lawyer
and considering the meanings of the words, I do
not see how those amendments would add
anything to the substance of the original
amendment. Such issues may be dealt with in the
code of practice. I have no particular difficulty with
that, but we would end up with an extraordinarily
clumsy phrase if either of those amendments were
agreed to. I am aware that the amendments have
an element of consistency with the Standards in
Scotland’s Schools etc Act 2000, but I am not
entirely persuaded that the wording should have
been in that act in the first place. Things can be
dealt with in the code.
Later on, I will talk about an amendment of mine
that is on a similar point to that which was raised
by Ken Macintosh in amendment 63C. It is an
important point. The minister talked about who has
discretion: it is clear that the education authority
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has discretion; it makes the decisions. The
amendment, if agreed to, would make it clear that
every education authority must make subsequent
arrangements as appropriate. That is perfectly
straightforward and sensible and would substitute
an objective test for a subjective test. That is the
proper way of dealing with this issue.
When Lord James Douglas-Hamilton was a
minister, I doubt whether he would have been all
that keen on some of the amendments that he has
lodged, but he is entitled to take a different line
today as an Opposition member.
An objective test is very important. I accept that
the issue could be dealt with by direction to
authorities in the code or in some other way. That
may be the way that the minister is thinking of
going. However, I would not be content for the
words of amendment 63 to be left as they are
without there being some direction to authorities
on what is meant in practice. The objective test will
have to be imposed somehow or other. Otherwise,
we will run into the sort of difficulties that Ken
Macintosh eloquently alluded to earlier.
The rest of the amendments in the group have
largely been dealt with, so I will not say any more.
Do any other members wish to comment?
Dr Murray: I welcome the fact that the
Executive has lodged amendment 63. It is now
very clear that authorities have a duty to meet the
additional support needs of all children who have
such needs. That was always the intention. That
provision is the fundamental difference between
this bill and the legislation that exists at the
moment.
Parental reassurance is still an issue. If an
education authority does not meet the additional
support needs of a child or a group of children,
and if parents use the advocacy arrangements
that will be available to them and go through
mediation or dispute resolution, and if the authority
continues not to meet the additional support
needs, what will the parents do then? Should they
take up the issue with their MSP and seek
ministerial direction of the authority?
The Convener: Fiona Hyslop has the answer on
that, but I am prepared to let the minister come in
again if he has any observations to make on
amendments 63A, 63B, 63C and 63D. A number
of forceful points have been made. Would that be
in order?
Euan Robson: It is up to you whether it is in
order or not.
The Convener: It is in order, but is it suitable?
Euan Robson: Yes. It will be complicated to try
and cover everyone’s points but I will do my best.
Do you want me to sum up on amendments 63
and 64 later?

902

The Convener: Yes please.
12:00
Euan Robson: Okay. If I may, I will deal with
Elaine Murray’s point. Section 70 of the Education
(Scotland) Act 1980 is the route by which a
complaint would be made to ministers. I have a
copy of that section in front of me if the committee
would like to see it. I hope that that answers the
specific question but if it does not, I can give more
detail. A fair number of section 70 complaints
come to ministers from time to time.
I return to Scott Barrie’s amendment 63A and
Rosemary Byrne’s amendment 63D. We
understand what both amendments are trying to
do but we think along the lines that the convener
suggested; that is, that the amendments would
cloud the issue and are not necessary in the
context of the bill. I appreciate the point about the
Standards in Scotland’s Schools etc Act 2000 and
I understand the genesis of the phrases that are
contained in the amendments, although they
would apply in different circumstances. I will take
the issue away and consider it further without
necessarily promising that we will come back with
another amendment. We will discuss the matter in
ample time to allow members to lodge other
amendments at stage 3 if the Executive is not
minded to do so. I hope that that is reassuring.
In more general terms, on the four amendments
63A to 63D, certain specifics will be fleshed out in
regulations and, of course, in the code of practice.
I appreciate that it is difficult for members to
understand that when they have not seen the code
of practice that is being drafted.
On the word “exceptionally”, I hear the point that
was made. Again, I will take that point away and
consider it further.
Convener, I think that that covers the points that
have been made. I apologise if I have missed any.
The Convener: Do you have anything to say
about amendments 98, 113, 64, 3, 4, 49 and 163?
You will not get another chance.
Euan Robson: I do not think that I said anything
about those amendments, so I will say a word or
two about them
The Convener: The procedure is slightly
unusual because we have amendments to
amendment 63.
Euan Robson: I am grateful for your guidance.
The Executive’s view is that amendment 98 is
not necessary because all additional support
needs of all children and young people are
covered in the duty on education authorities to
take account of additional support needs when
providing school education. No distinction is made
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between needs that might require a CSP and
those that do not—all needs will be treated
equally. I hope that members acknowledge that
that will be further strengthened by amendment
63, which seeks to place an obligation on
education authorities to provide adequately and
efficiently for the needs of each and every child
and young person. That also applies to all children
and young people with additional support needs
regardless of whether they have a CSP. I mention
that for emphasis.

public expenditure—which would remain implicit
anyway. Making the bill silent on the matter, which
is what the amendment seeks to do, would not
remove the consideration of costs and expenditure
in relation to making provision for additional
support needs. As a public body that is
accountable for public funds, an education
authority has to consider the reasonableness of
any public expenditure. That is why we have an
Auditor General and various duties on councils. I
would ask for amendment 4 not to be moved.

I think that Fiona Hyslop acknowledged that her
amendment 98 is aimed at ensuring that equal
account is taken of the needs of children and
young people who have CSPs as is taken of those
without them in providing general school
education. As I explained, we consider that that
will be taken care of adequately by amendment
63.

Fiona Hyslop: The bill is both emotive and
technical, which is why it is essential that we get
the technical bits right. I detect, from the remarks
that have been made, that we would probably
want time to reflect on the amended bill after stage
2—bearing in mind that we do not know where we
will be left if amendments 63, 64 and 65 are
passed—to allow us to think about how the bill
addresses disputes involving children who are
home educated, those in rural areas who do not
have access to public nurseries and are therefore
using private nurseries, others who are using
private nurseries and so on. We cannot properly
reflect on those matters until the bill has been
amended.

I do not accept that amendment 113 is
necessary because there is already a duty on
education authorities to direct school education
towards developing the full potential of pupils. The
amendment seeks to oblige authorities to take
account of the best interests of children and young
people as well as their additional support needs
when making provision for school education. It is
not clear whether those interests should be
restricted to educational interests or whether they
should include all types of interests. That is a
deficiency in the amendment. The existing duty to
direct school education towards development of
the full potential of pupils, along with the duty in
section 3(1)(a) to take account of additional
support needs will, therefore, take account of the
best educational interests of pupils, in the
Executive’s view. Therefore, I ask Rosemary
Byrne not to move amendment 113.
We believe that amendment 3 is not necessary
because section 1(2) states that school education
should be
“directed to the development of the … child or young
person to their fullest potential.”

In order for provision for additional support to be
“adequate and efficient”, it must be aimed at pupils
gaining benefit from school education which, in
turn, is directed towards developing pupils to their
fullest potential. Amendment 3 repeats what is
already in the bill.
Should I say something about amendment 4?
The Convener: I think that amendment 4 has
already been effectively dealt with by amendment
64, but you can say something about it if you want.
Euan Robson: For the sake of completeness, I
should say that we do not think that amendment 4
is helpful. We think that it should be rejected as it
would remove the concept of consideration of
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I will not press amendment 63B, because I think
that amendment 65 will cover it. However, we
might want to plug some areas at stage 3. I think
that amendment 63C is perfectly reasonable and
is worthy of support.
I think that there is a case to be made for
amendments 63A and 63D and will move them
when it is appropriate to do so. Although the
convener has expressed concerns about the legal
definition of “exceptionally” and whether the
concept should have been in other pieces of
legislation in the first place, I agree with Rosemary
Byrne that we have a duty to be consistent with
other pieces of legislation.
With regard to the example that I raised earlier
about Clackmannanshire, I would like the code of
practice to say what would happen in those
circumstances. Hopefully, with regard to the code
of practice, the officials will take note of the
various issues that we have raised today. I
suspect that we are scoping a lot of the issues that
will need to be in the code of practice.
The Convener: I think that we are practically
writing it.
Fiona Hyslop: That is no bad thing.
Euan Robson: I confirm that points will be taken
away from this discussion for the code of practice,
which is being developed.
The Convener: That is helpful.
Amendment 63B, by agreement, withdrawn.
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The Convener: Amendment 63C, in the name
of Ken Macintosh, has already been debated with
amendment 63.

guarantee from the minister that he will bring back
a new amendment, so it is reasonable to move
amendment 63C at this stage.

Mr Macintosh: Can I ask a question? The
minister spoke before I spoke to my amendment. I
am not sure whether he responded to the points
that I made; if he did, I was looking at my notes at
the time. He responded to the points on
amendments 63A and 63D and I heard his initial
arguments about what they may or may not do,
but did he respond after I had spoken? I am not
sure that he did.

The Convener: The minister has given an
undertaking that he will consider the matter in the
code, which is also important.
Amendment 63C moved—[Mr Adam Ingram].
The Convener: The question is, that
amendment 63C be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.

The Convener: Perhaps you could clarify that,
minister. I think that you gave assurances about
the code, did you not?

FOR

Euan Robson: Yes, but in responding before
Ken Macintosh spoke I also said that we would
take his suggestions away and consider them,
without the assurance that we will lodge a new
amendment. I asked him to withdraw his
amendment on that basis, but I am happy to have
a further discussion of the point that is at issue.

AGAINST

Mr Macintosh: I hear what the minister says,
but I point out that in section 1, which we have
agreed, section 1(3)(b)—
The Convener: Sorry to interrupt you again, but
we have had that debate.
Mr Macintosh: Absolutely, yes.
The Convener: We are not going to open it up
again and start making other points.
Mr Macintosh: I am not going to move my
amendment, but I am saying that—
The Convener: With great respect, all that I
want to know is whether you move amendment
63C.
Mr Macintosh: I welcome the minister’s
comments. I will not move the amendment, but I
would welcome the minister’s comments on
amendment 113, which is similar to the wording
that I would have suggested. I just want to clarify
the position, because this is a complex—
The Convener: Sorry. With great respect, we
must deal with the matter in the right way. You
have had quite a long say on the matter this
morning.
Mr Macintosh: Okay.
The Convener: Ken Macintosh is not moving
amendment 63C. Is that acceptable to the
committee?
Members: No.
The Convener: Someone else can move it if
they want to do so.
Mr Ingram: I do not think that we have had a

Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 63C disagreed to.
The Convener: Does Scott Barrie want to move
amendment 63A?
Scott Barrie: I will not move amendment 63A,
with the caveat that we will meet the minister. We
reserve our position with a view to returning at
stage 3.
Amendment 63A not moved.
Amendment
Byrne].

63D

moved—[Ms

Rosemary

The Convener: The question is, that
amendment 63D be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 63D disagreed to.
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The Convener: The minister may wind up on
amendment 63, if he wants to do so. He might not
have anything else to say.
Euan Robson: In view of the time and the
extensive debate that we have had, I waive my
right to reply.
The Convener: I am grateful for that.
Amendment 63 agreed to.
Section 3—General functions of education
authority in relation to additional support
needs
The Convener: Believe it or not, we have only
just reached section 3.
Amendment 98 moved—[Fiona Hyslop].
The Convener: The question is, that
amendment 98 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

ABSTENTIONS
Byrne, Ms Rosemary (South of Scotland) (SSP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 1.
Amendment 98 disagreed to.
The Convener: Amendment 113, in the name of
Rosemary Byrne, has already been debated with
amendment 63.
Ms Byrne: In light of what the minister said, I
will not move amendment 113 at the moment, but I
might want to raise the matter again at stage 3.
Amendment 113 not moved.
12:15
The Convener: Amendment 64, in the name of
the minister, has already been debated with
amendment 63. If amendment 64 is agreed to, it
will pre-empt amendments 3, 4, 49, 163 and 114.
Amendment 64 moved—[Euan Robson]—and
agreed to.
The Convener: Amendment 65, in the name of
the minister, is grouped with amendments 65A,
65C, 65B, 66, 115 and 67. I point out that
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amendments 66 and 115 are direct alternatives
and do not pre-empt each other.
Euan Robson: Amendment 65 is perhaps much
heralded. It places a new duty on education
authorities to help those children in their areas
who are under three and disabled. That is
because they are the group of children who will be
most likely to have additional support needs—
although not all necessarily will—and early
intervention will help to prepare them for the time
when they start their school education. There is a
power to help such children and others in section
3(4), but amendment 65 takes that further and
makes it explicit that authorities must provide
appropriate support for children in their areas who
are under three and disabled. That does not mean
that children under three who are not disabled
cannot be supported, because they can be
supported under the power that is given to
authorities in section 3(4). Amendment 65 means
that those under three who are likely to have the
most significant needs will receive the help that
they and their parents need at an early stage in
their lives.
I commend amendment 66 to the committee, as
it ensures that an education authority is not
prevented from offering help to any child for whose
education it is not responsible. Section 3(4) is an
enabling power for education authorities to help
children who are outwith the public system: those
who are being educated at home; those in private
education; and those who are still too young for
pre-school education. Amendment 66 is partly a
technical amendment to complement amendment
65, which places a duty on authorities to offer
support for disabled children under three who
have additional support needs.
Amendment 67 is a technical amendment to
reflect the intention of amendment 65 for there to
be a duty on, rather than a discretionary power for,
education authorities to make provision for a
certain group of children. Section 3(4) provides for
a discretionary power for education authorities to
make provision for children and young people for
whose school education they are not responsible.
To avoid double counting, amendment 67
excludes from that discretionary power the group
of children for whom there is intended to be a duty
in amendment 65.
In effect, the amendments provide for a duty to
support disabled children who are under three in
an authority’s area and a power to support all
other children and young people in the area for
whose education the authority is not responsible.
Do you wish me to go on to the other
amendments in the group, convener?
The Convener: Yes. You had better deal with
the other amendments, because you will not get
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another chance, given the way in which the
system operates when there are amendments to
amendments.
Euan Robson: Right. I do not consider
amendment 65A to be appropriate, as it would
leave the bill silent on who should determine the
appropriateness of the support that is provided to
the group of young children involved. In turn, that
would remove the explicit accountability for the
decision on appropriateness. In our view,
education authorities are in the best place to take
that decision and it is right and proper that they
should be held accountable for their decisions in
the ways in which we discussed previously. With
respect, convener, I ask you not to move
amendment 65A. I am interested in what you have
to say on that.
Amendment 65B is again not entirely necessary.
The issue is difficult. Health boards are the lead
agency for children of that age and there is no
doubt that they are best placed professionally to
refer children to education authorities on the basis
of a disability. As we understand amendment 65B,
it seeks to extend the power to make such
referrals to voluntary organisations, parents and
relatives of the child. However, in practice, anyone
who is concerned about possible disabilities in a
child who is under three should refer the matter to
health professionals. In any circumstances that I
can imagine, if an education authority received a
direct approach, it would almost inevitably refer
the case to a health authority in some way. In the
unlikely event that the health board does not refer
to the education authority a child under three
whom it considers to be disabled, parents can,
under section 5, request the authority to assess
their child for additional support needs.
I am prepared to discuss the issue in more detail
ahead of stage 3, but I do not anticipate that the
Executive will produce amendments on the issue
for the reasons that I have given, although I am
open to further discussion.
Amendment 115 would take away from
education authorities the responsibility for
determining the appropriateness of any provision
that they offer for children and young people in
their areas for whose education they are not
responsible. As section 3(4) will give a
discretionary power to make provision for such
children, it is right and proper not only that
education authorities determine when they use
that power, but that they determine the provision
that they offer as a result of using it. In using the
power, education authorities should clearly be
accountable for their decisions. Amendment 115
would weaken the accountability by removing the
responsibility for the decision from the education
authority. I do not wish the accountability to be
weakened. Therefore, I ask you not to move
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amendment 115, convener, although I am happy
to discuss any issues that the committee wants to
raise. I do not foresee that the Executive will
produce an amendment on the issue.
The Convener: Perhaps you want to say
something about amendment 65C.
Euan Robson: Forgive me; I missed that one.
Amendment 65C is not appropriate; it would
extend unnecessarily the intended duty towards
young disabled children and would duplicate
duties and powers towards some children that are
provided for elsewhere in the bill. In effect,
amendment 65C would place a further duty on
authorities towards children aged three and four
for whose school education the authorities are not
responsible. As it would be a duty, where children
had additional support needs, authorities would
have to intervene, even if the children were being
educated privately or at home. Therefore, no
allowance would be made for parental choice.
Disabled children aged three and four with
additional support needs who attend local
authority partnership pre-school centres will be
recipients of the duty on authorities provided for in
the new section before section 3 that was
introduced by amendment 63. For disabled
children aged three and four with additional needs
who are not educated by a local authority, section
3(4) provides an enabling power for a local
authority to offer them help. For the reasons that I
have stated, I ask Fiona Hyslop to not move
amendment 65C.
I move amendment 65.
The Convener: I will move amendment 65A, but
I will not press it. Amendment 65A and
amendment 115 embody the point in Ken
Macintosh’s amendment 63C. The minister will
know from the earlier vote and discussion that
there are strong views in the committee on the
point that amendment 65A addresses and he must
make a substantive response. Frankly, I do not
accept his explanation of where the liability lies.
Amendment 65 currently states:
“Every education authority must … provide such
additional support as they consider appropriate for each
child”.

That represents a double lock for an education
authority in deciding whether to provide additional
support. Even if we change “as they consider
appropriate” to “as is appropriate” and make the
test objective, the decision on additional support
will still be made by the education authority; the
education authority will be the starting point and it
will estimate what support is required.
We are trying to draw attention to the criteria
that education authorities will use when deciding
on additional support. I am indifferent as to
whether that essential issue will eventually be
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dealt with in the act or its code of guidance, but we
must have a clear assurance that it will be dealt
with substantively, otherwise deficiencies will arise
as different local authorities make different
decisions in exercising their discretion. There will
also be issues about how local authorities are to
be challenged.
An education authority has a duty—the word
“must” implies a duty—to provide additional
support, but that duty is almost entirely removed
by the phrase “as they consider appropriate”. That
issue must be dealt with by the definitions that the
bill uses.
Amendment 65B raises the question of what the
trigger is for an education authority to exercise its
duty to provide additional support to children. The
minister will be aware of the Craighalbert Centre,
which deals with children at an early stage and not
only looks after them, but assesses them and
makes them ready for school. Obviously, what we
are discussing does not apply to children in all
conditions or situations, but in a number of cases,
such as those with which the Craighalbert Centre
deals, the question of how the duty is triggered is
important.
We are all aware that health boards are often
painfully bureaucratic organisations. Where will
the decision be made in it? What happens if a
heath visitor decides something and that is not
passed up the line? How exactly will the whole
process be triggered? What importance is
attached to input by experts—who are often far
more significant in their areas than people from
the health boards—from institutions such as the
Craighalbert Centre, which is very much tuned into
this kind of work? Such bodies are funded by the
Executive to provide expert input, which has an
important part to play. It seems to me that there is
a substantive point that must be dealt with.
I am prepared not to press amendment 65A until
there has been further discussion, but I do not
think that the point contained in the amendment is
as trivial as the minister suggested.
There is also the issue of how parents get in on
the act. Obviously, any parent could approach a
local authority and say that they had a child in this,
that or the other situation. However, the question
must be how they can press a local authority to act
on its duty in what must be a rather delicate and
difficult situation.
I am not talking about a situation that affects
many hundreds of children; relatively small-scale
numbers are involved. However, a number of
people in organisations in the field feel significant
disquiet about what the bill proposes and I am
keen to see some movement.
That is all I want to say, other than to observe
that amendment 65 represents a considerable
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improvement. The Executive has gone a long way
towards satisfying the committee’s concerns.
I move amendment 65A.
12:30
Fiona Hyslop: Amendment 65C goes to the
heart of how we will deal with three and four-yearolds who are in rural nurseries or who are in
private nurseries because our wonderful child care
system does not provide the majority of people
with child care and nursery education facilities
from 9 to 5.
I am not convinced that amendment 65 has
found the exact solution. I very much welcome the
amendment and what the Executive is trying to do,
but I do not know whether it goes far enough. I
want to reflect on that following stage 2. As the
minister said, perhaps my amendment would shift
the balance in law too far one way, but leaving the
reference to every child under school age who
falls within the education authority’s remit and
responsibilities is not good enough. We need to
find something in the middle. Unless we have
other solutions, we may have to tip the balance in
favour of three and four-year-olds later.
I am minded not to move amendment 65C, but
the argument about how we resolve the issue has
still to be addressed. I welcome the inclusion in
the bill of a reference to health boards’
responsibilities with regard to children from zero to
three. That is a good move. As the convener said,
outstanding issues are how those responsibilities
are triggered, where the responsibilities lie and
how parents ensure that children who are under
three enter the system. Those are process issues.
I am not saying that they need to be resolved in
the bill, but perhaps those are other matters for the
code of practice.
The convener’s points were well made. The
minister has moved to a great extent to address
the committee’s concerns, but we need to reflect a
bit more on home education, the situation for three
and four-year-olds and whether the partnership
agreement with a local authority to provide two
and a half hours of nursery education is a passport
to access under amendment 65. Having that
clarification would be helpful.
Mr Macintosh: I was just remarking to Rhona
Brankin that it is difficult to remember all the points
that we want to make without repeating ourselves.
I welcome Executive amendment 65. As I said, I
struggled to produce something similar and I was
relieved to see the amendment.
The amendment will introduce a duty to
complement the power that is already in the bill.
However, one matter remains unclear and I am
not sure whether it relates to amendment 65 or to
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the convener’s amendment 65B. It is clear that the
parents of many children who are under school
age will have the right to support and that the
additional needs of such children will be
recognised at an early age. However, if diagnosis
is a matter of dispute or concern, some may not
qualify and may have difficulties. I know that local
authorities have a power, but I am slightly
concerned about the duty that is imposed on local
authorities to address children’s needs, particularly
the needs that arise from developmental
conditions that are not obvious at birth but appear
from the age of two onwards.
I echo the convener’s remarks about the
importance of addressing needs at an early age.
The Craighalbert Centre gives children an
educational service that prepares them for
mainstream school by addressing their mobility
needs from the age of two.
As for the term “they consider appropriate”, I do
not want to flog the matter, but I echo the
convener’s comment that that is a matter of
substance, notwithstanding the vote that we had
on my amendment 63C. I refer the minister to the
use of the word “appropriate” in section 1(3)(b).
Perhaps that is not an exact parallel, but in the
sentence at line 21 on page 1 of the bill, the
Executive refers to
“educational provision as is appropriate”,

and not as anybody considers appropriate.
The Convener: That is a good point.
Mr Macintosh: The consistency argument is
important throughout the bill. I flag that up, but I
welcome Executive amendment 65.
The Convener: Because of the way in which the
procedure works, the minister does not get to give
a response, but if he has new assurances to give
us or anything of that sort I would be happy to let
him in.
Euan Robson: We recognise the point about
appropriateness. We will check that use of
language to ensure that there is consistency. I
hope that that will sort the issue out.
I did not intend to suggest that the points raised
by the convener’s amendment 65B were in any
way trivial, particularly in relation to the
Craighalbert Centre; I was getting at the number of
occasions on which in practice a referral would not
be made through the health board. I have made it
clear that we will take that amendment away and
have a look at it in relation to the Craighalbert
Centre in particular.
A lot of these points will be picked up in the code
of practice: that is beyond doubt and we can give
that firm assurance. I hope that I made it clear to
Fiona Hyslop earlier that we would pick up a
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number of the points that have been made in the
code of practice. In fact, an Executive official at
one stage whispered in my ear that the committee
has been doing a good job during this meeting in
helping us to write the code of practice.
I have gone as far as I ought to. Thank you for
allowing me the opportunity to come back in,
convener.
The Convener: I have the opportunity to wind
up the debate on amendment 65A, but I do not
propose to say anything further on it. As I have
already stated, I do not intend to press the
amendment, in the light of the minister’s
assurances and the pressure that has been put on
him in this area.
Amendment 65A, by agreement, withdrawn.
Amendments 65C and 65B not moved.
The Convener: I call the minister to wind up the
debate on amendment 65 if he is so inclined.
Euan Robson: I have nothing further to add,
except to express my appreciation of some of the
committee’s remarks.
Amendment 65 agreed to.
Amendment 66 moved—[Euan Robson]—and
agreed to.
Amendment 115 not moved.
Amendment 67 moved—[Euan Robson]—and
agreed to.
The Convener: I propose that we finish with
section 3 today, which means that there is one
final group to be dealt with. Amendment 164, in
the name of Adam Ingram, is in a group on its
own.
Mr Ingram: You will be glad to know that I shall
be brief. Amendment 164 takes us back to what I
said at the start of this morning’s proceedings
about trying to link the bill back to the body of
education legislation—the amendment links the bill
to the Standards in Scotland’s Schools etc Act
2000 on mainstream support for learning.
Essentially, I am asking that additional support be
put into the planning process for educational
provision. Amendment 164 requires education to
be planned with additional support needs in mind.
I move amendment 164.
Lord James Douglas-Hamilton: I wonder
whether the minister might be able to take
amendment 164 away and examine it in
consultation with the teachers’ unions. We are
probably all familiar with the argument that
teachers should not have too much bureaucracy
and paperwork thrust on them. It would be helpful
to know whether amendment 164 would introduce
obligations that could be easily met without
imposing undue burdens on teachers.
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Euan
Robson:
The
Executive
resists
amendment 164 because, with respect to Mr
Ingram, we believe that it serves no particular
purpose. It is implicit that education authorities and
schools will take account of the new duties
introduced by the bill—particularly the duty under
section 3(1)—when meeting obligations that they
have outwith the bill, for example in drawing up
and reviewing improvement and development
plans. We have an inspectorate that will ensure
that that will happen To address Lord James’s
point directly, we believe that amendment 164
would lead to considerable bureaucracy—for want
of a better phrase.
Under section 22, education authorities must
publish information about their policies and
arrangements for providing additional support
needs. In addition, I think I made it clear at stage 1
that the Executive will look to send information
through what is colloquially called the school bag
drop if the bill receives royal assent.
I do not believe that amendment 164 is
necessary. I hope that members will feel that
section 22 covers the proposals in amendment
164.
Mr Ingram: On the basis of the minister’s
suggestion, I will not press amendment 164.
Amendment 164, by agreement, withdrawn.
Section 3, as amended, agreed to.
The Convener: That is a suitable point at which
to conclude today’s business.
I have two things to say before we depart. First,
members can lodge amendments to the later
sections of the bill—from section 4 onwards—until
2 pm on Monday 23 February. Those
amendments will be the subject of our later
discussions.
Secondly, I received a letter from the minister in
the last day or so—I thought that it was sent to the
clerk, but it was not—which deals with a number of
the matters that he promised to come back to us
on. The letter covers mediation and other such
issues, which largely are dealt with later in the bill.
Copies of the letter are available.
Mr Macintosh: I seek clarification. To which
sections can amendments be lodged until 2 pm on
23 February?
The Convener: They can be lodged to any
section from section 4 onwards. The information
will be in the business bulletin, but amendments
can be lodged to the sections that we have not
dealt with. Sections 1 to 3 are finished with—end
of story. Sections 4 onwards can be subject to
amendment if you wish.
I thank committee members for their
forbearance this morning in what has been a
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useful session. I also thank the minister and his
officials.
Meeting closed at 12:43.

Education (Additional Support for Learning) (Scotland) Bill
2nd Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 to 12
Sections 13 to 18
Sections 19 to 26
Sections 27 and 28

Schedule 1
Schedule 2
Schedule 3
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 4
Lord James Douglas-Hamilton
5

In section 4, page 3, line 8, leave out <co-ordinated>
Fiona Hyslop

99

In section 4, page 3, line 11, at end insert—
<( )

The arrangements referred to in subsection (1) must include provision for a statement to
be made indicating what, if any, additional support needs each child or young person
has.>

Euan Robson
68

In section 4, page 3, line 13, leave out from <complying> to <request>
Lord James Douglas-Hamilton

6

In section 4, page 3, line 16, leave out <co-ordinated>
Lord James Douglas-Hamilton

7

In section 4, page 3, line 18, leave out <they consider the request to be> and insert <the request
is>
Lord James Douglas-Hamilton

116

In section 4, page 3, line 18, at end insert—
<( )

In deciding whether or not a request under subsection (2) is unreasonable, an education
authority must take into account the written findings of any process of assessment or
examination for the purpose of ascertaining whether the child or young person—
(a) has additional support needs, or
(b) requires a co-ordinated support plan,
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submitted to them by the person making the request, provided the person who carried
out the process was prima facie an appropriate person to do so.>
Scott Barrie
117

In section 4, page 3, line 20, at end insert—
<( )

the child, if the child has capacity,>

Euan Robson
69

In section 4, page 3, line 25, leave out subsections (4) and (5)
Lord James Douglas-Hamilton

165

In section 4, page 3, line 30, after <inform> insert <, in writing,>
Lord James Douglas-Hamilton

70

In section 4, page 3, line 31, after <decision> insert <, and—
()

inform the person who made the request of the existence of independent
advocacy services (provided for under section (Independent advocacy)) and
how local providers of such services may be contacted>

Lord James Douglas-Hamilton
8

In section 4, page 3, line 31, after <decision> insert <, and—
()

inform the person who made the request of the existence of mediation
services (provided for under section 16) and how local providers of such
services may be contacted, and (as appropriate) of the person’s right to
refer the decision to the Tribunal>

Lord James Douglas-Hamilton
9

In section 4, page 3, line 38, leave out <co-ordinated>
Lord James Douglas-Hamilton

10

In section 4, page 4, line 3, leave out <co-ordinated>
Lord James Douglas-Hamilton

11

In section 4, page 4, line 4, leave out from <unless> to end of line
Robert Brown

118

In section 4, page 4, line 4, at end insert—
<(8A) The education authority may, for the purposes of subsection (8), by notice, require any
person to co-operate with the arrangements made by the authority under subsection (1).
(8B) Any person who wilfully fails to comply with a requirement under subsection (8A) is
guilty of an offence and liable on summary conviction to a fine not exceeding level two
on the standard scale.>
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Section 5
Euan Robson
71

In section 5, page 4, line 7, leave out from <complying> to <request> in line 8
Lord James Douglas-Hamilton

12

In section 5, page 4, line 18, leave out <co-ordinated>
Scott Barrie

119

In section 5, page 4, line 25, at end insert—
<( )

the child, if the child has capacity,>

Euan Robson
72

In section 5, page 4, line 30, leave out subsections (4) and (5)
Lord James Douglas-Hamilton

13

In section 5, page 5, line 10, leave out <co-ordinated>
Scott Barrie

120

In section 5, page 5, line 15, at end insert—
<( )

the child, if the child has capacity,>
Section 6

Euan Robson
73

In section 6, page 5, line 25, leave out from <have> to <8(4)> in line 26 and insert <propose—
(i)

in pursuance of any provision of this Act, to establish whether a child or
young person has additional support needs or requires, or would require, a
co-ordinated support plan, or

(ii) to review under section 8 any such plan prepared for any child or young
person>
Euan Robson
74

In section 6, page 5, line 27, leave out <person making the request also> and insert <appropriate
person>
Euan Robson

75

In section 6, page 5, line 27, leave out from <complying> to <request> in line 28

3
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Euan Robson
76

In section 6, page 5, line 29, leave out <in respect of whom the request is made> and insert <to
whom the proposal referred to in paragraph (a) relates>
Euan Robson

77

In section 6, page 5, line 30, leave out <request referred to in paragraph (a)> and insert
<proposal>
Lord James Douglas-Hamilton

166

In section 6, page 5, line 30, leave out <or examination> and insert <, examination or assessment
and examination>
Lord James Douglas-Hamilton

50

In section 6, page 5, line 32, leave out <they consider the request to be> and insert <the request
is>
Euan Robson

78

In section 6, page 5, line 33, at end insert—
<( )

In subsection (1)(b), “the appropriate person” means—
(a) where the proposal referred to in subsection (1)(a) arises from a request referred to
in section 4(2), 5(1) or 8(4), the person making the request,
(b) in any other case—
(i)

where the proposal relates to a child, the child’s parent,

(ii) where the proposal relates to a young person, the young person or, where
the authority are satisfied that the young person is incapable, the young
person’s parent.>
Lord James Douglas-Hamilton
121

In section 6, page 5, line 33, at end insert—
<(1A) If, instead of making an assessment request the person making the request submits with
the request written findings of the type specified in subsection (1B), the education
authority must take those findings into account as if they were findings resulting from a
process of assessment or examination carried out in pursuance of an assessment request.
(1B) Written findings are of the type mentioned in subsection (1A) if they—
(a) resulted from a process of assessment or examination for the purpose of
ascertaining whether the child or young person to whom the request relates—
(i)

has additional support needs, or

(ii) requires a co-ordinated support plan,
carried out by a person who is prima facie an appropriate person to carry out such
assessments or examinations, and
(b) conclude that the child or young person has additional support needs or, as the
case may be, requires a co-ordinated support plan.>
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Euan Robson
79

In section 6, page 5, line 34, leave out subsection (2)
Lord James Douglas-Hamilton

167

In section 6, page 5, line 35, leave out from <, and> to end of line 36
Lord James Douglas-Hamilton

168

In section 6, page 5, line 37, leave out <or examination> and insert <, examination or assessment
and examination>
Robert Brown

122

In section 6, page 5, line 38, after <request> insert <or otherwise>
Ms Rosemary Byrne
Supported by: Lord James Douglas-Hamilton

123

In section 6, page 5, line 38, leave out from <such> to end of line 39 and insert <an appropriately
qualified professional.>
Robert Brown

124

In section 6, page 5, line 38, after <person> insert <and by such means>
Lord James Douglas-Hamilton

125

In section 6, page 5, line 39, after <authority> insert <, after consultation with the person making
the request, >
Lord James Douglas-Hamilton

51

In section 6, page 5, line 39, at end insert—
<( )

In reaching a decision after carrying out the process referred to in subsection (3) the
person who carried out the process must not take into account the financial or human
resources, or the available facilities of—
(a) the education authority, or
(b) any appropriate agency that provides, or may in the future provide, additional
support to a child or young person under a co-ordinated support plan,
and the person may not take into account the likely practical or financial implications to
the authority or agency of any decision that a child has particular additional support
needs.>

Lord James Douglas-Hamilton
126

In section 6, page 5, line 39, at end insert—

5
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<(3A) The education authority must inform in writing the person making the request of the
findings of the process referred to in subsection (1)(b) and if the person making the
request is dissatisfied with those findings that person may arrange for a further such
process to be carried out by such person as the person making the request considers
appropriate.
(3B) In coming to a view in pursuance of a provision of this Act on whether a child or young
person—
(a) has, or continues to have, additional support needs, or
(b) requires, would require, or continues to require a co-ordinated support plan,
an education authority must take account of the written findings of any further process
carried out by virtue of subsection (3A) submitted to them by the person making the
request, provided the person who carried out the process was prima facie an appropriate
person to do so.>
Euan Robson
80

In section 6, page 5, line 40, leave out subsection (4)
Lord James Douglas-Hamilton

169

In section 6, page 5, line 41, after <inform> insert <, in writing,>
Ms Rosemary Byrne

170

In section 6, page 5, line 41, after <decision> insert <in writing within fourteen days of receiving
the request>
Lord James Douglas-Hamilton

171

In section 6, page 6, line 2, leave out <or examination> and insert <, examination or assessment
and examination>
Donald Gorrie
Supported by: Lord James Douglas-Hamilton

127

In section 6, page 6, line 2, leave out from <includes> to end of line 3 and insert <relates to multidisciplinary assessment or examination comprising educational, psychological and medical
elements, unless the person making the request specifies that one or more of these elements not
be included.>
Lord James Douglas-Hamilton

172

In section 6, page 6, line 3, at end insert <or any combination of these>
Section 7
Lord James Douglas-Hamilton

14
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In section 7, page 6, line 7, leave out <co-ordinated>

6

Euan Robson
81

In section 7, page 6, line 8, at end insert—
<(1A) However, an education authority need not comply with the duty in subsection (1) in
relation to any child or young person if, having taken account of any views expressed by
the child or young person, both the authority and—
(a) in the case of a child, the child’s parent, or

5

(b) in the case of a young person—
(i)

the young person, or

(ii) if the authority are satisfied that the young person is incapable, the young
person’s parent,
agree that a co-ordinated support plan need not be prepared for the child or young
person.>

10

Mr Kenneth Macintosh
81A As an amendment to amendment 81, in line 11, at end insert—
<( )

Where an education authority decide, under subsection (1A), not to comply with the
duty in subsection (1) they must inform—
(a) in the case of a child, the child’s parents, or
(b) in the case of a young person—
(i)

the young person, or

(ii) if the authority are satisfied that the young person is incapable, the young
person’s parent,
of this decision in writing.>
Ms Rosemary Byrne
81B

As an amendment to amendment 81, line 11, at end insert—
<( )

Such views must—
(a) be made in writing or another form which, by reason of its having some
permanence, is capable of being used for subsequent reference (as, for example,
an audio or video recording), and
(b) contain a statement of the reasons why a co-ordinated support plan need not be
prepared for a child or young person.>

Lord James Douglas-Hamilton
173

In section 7, page 6, line 8, at end insert—
<( )

In preparing a co-ordinated support plan under subsection (1), the education authority
must have regard to any advice, information or views of which the authority are aware
as a result of complying with the duty in section 10(2).>
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Lord James Douglas-Hamilton
15

In section 7, page 6, line 9, leave out <co-ordinated>
Lord James Douglas-Hamilton

174

In section 7, page 6, line 15, after first <the> insert <type and amount of>
Lord James Douglas-Hamilton

16

In section 7, page 6, line 17, at end insert—
<( ) a statement of the arrangements, including arrangements with such appropriate
agency or agencies as it thinks fit, the authority proposes to make for the child or
young person on ceasing to receive school education,>
Mr Adam Ingram

175

In section 7, page 6, line 21, after <section,> insert—
<( ) the name and other appropriate contact details of any person identified in the plan
as a person by whom additional support should be provided,>
Scott Barrie

128

In section 7, page 6, line 24, after second <the> insert <child (if the child has capacity) and the>
Euan Robson

82

In section 7, page 6, line 32, leave out subsection (4)
Lord James Douglas-Hamilton

17

In section 7, page 6, line 32, leave out <co-ordinated>
Section 8
Lord James Douglas-Hamilton

176

In section 8, page 7, line 6, after <adequacy> insert <and effectiveness>
Lord James Douglas-Hamilton

18

In section 8, page 7, line 6, leave out <co-ordinated>
Lord James Douglas-Hamilton

19

In section 8, page 7, line 9, leave out <co-ordinated>
Lord James Douglas-Hamilton

20
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In section 8, page 7, line 16, leave out <co-ordinated>

8

Lord James Douglas-Hamilton
177

In section 8, page 7, line 19, leave out from beginning to <of> and insert <where subsection (3A)
applies.
(3A) This subsection applies where there has been>
Lord James Douglas-Hamilton

178

In section 8, page 7, line 21, at end insert—
<( )

Where subsection (3A) applies the education authority must carry out a review of the
plan immediately.>

Euan Robson
83

In section 8, page 7, line 23, leave out from <complying> to second <request>
Lord James Douglas-Hamilton

21

In section 8, page 7, line 24, leave out <co-ordinated>
Lord James Douglas-Hamilton

22

In section 8, page 7, line 26, leave out <they consider the request to be> and insert <the request
is>
Lord James Douglas-Hamilton

23

In section 8, page 7, line 28, leave out <co-ordinated>
Scott Barrie

129

In section 8, page 7, line 28, at end insert—
<( )

the child, if the child has capacity,>

Lord James Douglas-Hamilton
24

In section 8, page 7, line 29, leave out <co-ordinated>
Euan Robson

84

In section 8, page 7, line 33, leave out subsections (6) and (7)
Lord James Douglas-Hamilton

179

In section 8, page 7, line 38, after <inform> insert <, in writing,>
Lord James Douglas-Hamilton

25

In section 8, page 8, line 1, leave out <co-ordinated>

9


67

Section 9
Lord James Douglas-Hamilton
26

In section 9, page 8, line 11, leave out <co-ordinated>
Lord James Douglas-Hamilton

180

In section 9, page 8, line 17, after <persons> insert <, in writing,>
Scott Barrie

130

In section 9, page 8, line 22, at end insert—
<( )

the child, if the child has capacity,>

Lord James Douglas-Hamilton
27

In section 9, page 8, line 31, leave out <co-ordinated>
Scott Barrie

131

In section 9, page 8, line 39, at end insert—
<( ) to the child, if the child has capacity,>
Lord James Douglas-Hamilton

181

In section 9, page 9, line 3, at end insert—
<( ) if the person to whom a copy of the plan or amended plan has been given
under sub-paragraph (i) or (ii) consents, to such appropriate agencies, or
such other persons identified in the plan as a persons by whom additional
support should be provided, as the authority considers appropriate,>
Lord James Douglas-Hamilton

182

In section 9, page 9, line 6, leave out <seek to>
Lord James Douglas-Hamilton

183

In section 9, page 9, line 10, leave out <, so far as possible,>
Lord James Douglas-Hamilton

184

In section 9, page 9, line 11, leave out second <the> and insert <any>
Euan Robson

85

In section 9, page 9, line 22, at end insert—
<(8)

Where an education authority have prepared a co-ordinated support plan for any child or
young person, they must discontinue the plan if, having taken account of any views
expressed by the child or young person, both the authority and—
(a) in the case of a child, the child’s parent,
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10

(b) in the case of a young person—
(i)

the young person, or

(ii) if the authority are satisfied that the young person is incapable, the young
person’s parent,
agree that it is no longer necessary to continue the plan for the child or young person.
(9)

The Scottish Ministers may by regulations make further provision as to co-ordinated
support plans including, in particular, provision as to—
(a) the form of such plans,
(b) the information (in addition to that required by section 7(2)) to be contained in
them,
(c) the preparation, keeping, disclosure, discontinuance and destruction of such plans,
(d) the procedures to be followed in carrying out reviews of such plans under
section 8,
(e) the transfer of such plans when the children and young persons for whom they are
prepared move from the area of one education authority to that of another,
(f) without prejudice to the generality of the other paragraphs in this subsection, the
times by which—
(i)

such plans are to be prepared, and

(ii) reviews of them under section 8 are to be completed,
(g) the form and manner in which information is to be given under subsection (2), and
(h) such other matters in relation to co-ordinated support plans as the Scottish
Ministers think necessary or expedient.>
Ms Rosemary Byrne
85B

As an amendment to amendment 85, line 10, at end insert—
<( )

Such views must—
(a) be made in writing or another form which, by reason of its having some
permanence, is capable of being used for subsequent reference (as, for example,
an audio or video recording), and
(b) contain a statement of the reasons why a co-ordinated support plan is no longer
required.>

Mr Kenneth Macintosh
85A As an amendment to amendment 85, line 15, at end insert <or in an annexe to them>
Section 10
Euan Robson
191

In section 10, page 9, line 25, leave out <establishing>

11
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Euan Robson
192

In section 10, page 9, line 26, at beginning insert <establishing>
Lord James Douglas-Hamilton
Supported by: Mr Adam Ingram

207

In section 10, page 9, line 27, after <needs> insert <and what such needs are>
Lord James Douglas-Hamilton

28

In section 10, page 9, line 28, leave out <co-ordinated>
Lord James Douglas-Hamilton
Supported by: Mr Adam Ingram

208

In section 10, page 9, line 28, at end insert <and what information such a plan should contain>
Euan Robson

193

In section 10, page 9, line 29, at beginning insert <establishing>
Lord James Douglas-Hamilton

29

In section 10, page 9, line 30, leave out <co-ordinated>
Lord James Douglas-Hamilton
Supported by: Mr Adam Ingram

209

In section 10, page 9, line 30, at end insert <and, if so, what (if any) amendments the plan
requires,>
Euan Robson

194

In section 10, page 9, line 30, at end insert—
<(c) preparing such a plan for any child or young person, or
(d) determining in pursuance of section (Duties of education authority in relation to
children and young persons for whom they are responsible)(1) what provision to
make for such additional support as is required by any child or young person
having additional support needs,>
Lord James Douglas-Hamilton
Supported by: Mr Adam Ingram

210

In section 10, page 9, line 33, leave out <seek and take account of relevant> and insert <obtain
and act upon>
Lord James Douglas-Hamilton

211
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In section 10, page 9, line 33, leave out from <such> to end of line 34 and insert <any appropriate
agency or other person,>

12

Lord James Douglas-Hamilton
212

In section 10, page 9, line 35, leave out <seek> and insert <obtain>
Lord James Douglas-Hamilton

213

In section 10, page 10, line 1, at beginning insert <obtain and>
Euan Robson

195

In section 10, page 10, line 4, leave out <case> and insert <cases>
Euan Robson

196

In section 10, page 10, line 4, after <(1)(a)(i)> insert <and (d)>
Euan Robson

197

In section 10, page 10, line 8, leave out from <in> to end of line 12 and insert <the education
authority in doing any of the things referred to in paragraphs (a) to (d) of subsection (1).>
Lord James Douglas-Hamilton

30

In section 10, page 10, line 10, leave out <co-ordinated>
Donald Gorrie

132

In section 10, page 10, line 14, leave out <no later than 12> and insert <at least 24>
Lord James Douglas-Hamilton

31

In section 10, page 10, line 20, at end insert <or—
( ) no later than 24 months before the date when a child or young person—
(i)

who has a co-ordinated support plan, and

(ii) for whose school education the authority are responsible,
is expected to cease receiving school education,>
Dr Elaine Murray
214

In section 10, page 10, line 21, leave out <comply> and insert <have complied>
Lord James Douglas-Hamilton

215

In section 10, page 10, line 23, leave out from first <such> to <appropriate> in line 24 and insert
<any appropriate agency or agencies advice and information>
Euan Robson

198

In section 10, page 10, line 23, after <fit> insert <(if any)>

13
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Euan Robson
199

In section 10, page 10, line 26, after <education,> insert—
<(aa) where the authority make a request under paragraph (a), seek the views of—
(i)

in the case of a child, that child (unless the authority are satisfied that the
child is incapable) and the child’s parent, or

(ii) in the case of a young person, that young person or, if the authority are
satisfied that the young person is incapable, the young person’s parent,>
Lord James Douglas-Hamilton
216

In section 10, page 10, line 27, at beginning insert <obtain and>
Lord James Douglas-Hamilton

217

In section 10, page 10, line 28, after <any> insert <advice and>
Euan Robson

200

In section 10, page 10, line 28, leave out first <the> and insert <any appropriate>
Euan Robson

201

In section 10, page 10, line 28, leave out <the request> and insert <a request under paragraph (a)>
Euan Robson

202

In section 10, page 10, line 29, after <request,> insert—
<( ) any views expressed by the child or young person or the child’s or young
person’s parent pursuant to paragraph (aa),>
Lord James Douglas-Hamilton
Supported by: Mr Adam Ingram

218

In section 10, page 10, line 34, after <adequacy> insert <and effectiveness>
Lord James Douglas-Hamilton

32

In section 10, page 10, line 36, after <education> insert <, and—
( ) seek and take account of the views of—
(i)

in the case of a child, the child (unless the authority are satisfied that the
child is incapable) and the child’s parent, and

(ii) in the case of a young person, that young person or, if the authority are
satisfied that the young person is incapable, the young person’s parent>
Lord James Douglas-Hamilton
86

In section 10, page 10, line 36, at end insert—
<( )
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An agency to whom a request is made under subsection (6) must provide the
information requested.>

14

Euan Robson
203

In section 10, page 10, line 37, leave out <3(3)> and insert <(Duties of education authority in
relation to children and young persons for whom they are responsible)(1)(b)>
After section 10
Lord James Douglas-Hamilton

223

After section 10, insert—
<Exchange of information: duties of appropriate agencies etc.
Every—
(a) appropriate agency or other person from whom advice and information have been
sought under section 10(2)(a), and
(b) appropriate agency from whom information has been requested under section
10(6)(a),
must consider what help it could provide the education authority and reply to the
education authority specifying what that help is within such period as the Scottish
Ministers may, by regulation, provide.>
Section 11
Donald Gorrie

133

In section 11, page 10, line 40, leave out <no later than 6> and insert <at least 24>
Lord James Douglas-Hamilton
Supported by: Mr Adam Ingram

219

In section 11, page 10, line 40, leave out <6> and insert <12>
Lord James Douglas-Hamilton
Supported by: Mr Adam Ingram

220

In section 11, page 11, line 5, leave out <6> and insert <12>
Scott Barrie

134

In section 11, page 11, line 27, at end insert—
<( )

the child, if the child has capacity,>
Section 12

Donald Gorrie
135

In section 12, page 12, line 16, leave out <may> and insert <shall>

15
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Donald Gorrie
136

In section 12, page 12, line 17, at end insert <and such regulations shall make provision for the
provision of independent advocacy services to persons who make reference to a Tribunal under
section 13(1) and to those such persons who appear before a Tribunal>
Ms Rosemary Byrne

224

In section 12, page 12, line 17, at end insert <including provision for legal aid in respect of
Tribunal proceedings>
Schedule 1
Fiona Hyslop

100

In schedule 1, page 27, line 7, at end insert—
<The President may advise the Commissioner for Children and Young People in
Scotland, as established under the Commissioner for Children and Young People
(Scotland) Act 2003 (asp 17), of any matters the President considers should be brought
to the Commissioner’s attention.>
Fiona Hyslop

101

In schedule 1, page 27, line 7, at end insert—
<The President may advise the Scottish Ministers as to any person the President considers
should be specified as an appropriate agency in an order made under section 19(2)(c),
and the Scottish Ministers must take account of any such advice before making the
order.>
Section 13
Fiona Hyslop

137

In section 13, page 12, line 23, at end insert—
<( )

the child, if the child has capacity,>

Fiona Hyslop
Supported by: Ms Rosemary Byrne
102

In section 13, page 12, line 29, at end insert—
<( ) a decision of the education authority that the child or young person—
(i)

has additional support needs,

(ii) has no additional support needs,>
Ms Rosemary Byrne
225

In section 13, page 12, line 29, at end insert—
<( ) where it has been established that the child or young person has additional support
needs but does not require a co-ordinated support plan, failure by the education
authority to provide such additional support,>
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16

Ms Rosemary Byrne
226* In section 13, page 12, line 29, at end insert—
<( ) where it has been established that the child or young person has additional support
needs but does not require a co-ordinated support plan, failure by the education
authority to fulfil its duty under section (Duties of education authority in relation
to children and young persons for whom they are responsible)(1)(b),>
Lord James Douglas-Hamilton
33

In section 13, page 12, line 31, leave out <co-ordinated>
Fiona Hyslop

103

In section 13, page 12, line 36, at end insert—
<( ) a decision of the education authority to refuse an assessment request as referred to
in section 6,>
Fiona Hyslop

104

In section 13, page 12, line 36, at end insert—
<( ) the information contained in the findings of a process of assessment or
examination carried out under subsection 6(1),>
Fiona Hyslop

105

In section 13, page 12, line 36, at end insert—
<( ) a decision of the education authority not to carry out a review referred to in
section 8(4),>
Fiona Hyslop
Supported by: Ms Rosemary Byrne

106

In section 13, page 12, line 36, at end insert—
<( ) a decision of the education authority that a child or young person has additional
support needs of a type that the person making the referral considers are not an
accurate reflection of the child or young person’s additional support needs,>
Ms Rosemary Byrne

227

In section 13, page 12, line 36, at end insert—
<( ) a decision of the education authority that a child or young person who had a
Record of Needs in terms of section 60 of the 1980 Act prior to the appointed day,
in terms of section 28(1) of this Act, does not require a co-ordinated support
plan,>
Lord James Douglas-Hamilton

34

In section 13, page 12, line 37, leave out <co-ordinated>

17
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Euan Robson
87

In section 13, page 12, line 38, after <plan,> insert <and
(ii) it has not been agreed under section 7(1A) that a plan need not be prepared
for the child or young person,>
Euan Robson

88

In section 13, page 12, line 39, leave out <(4)(c) of section 7> and insert <(9)(f)(i) of section 9>
Ms Rosemary Byrne

228

In section 13, page 12, line 39, at end insert—
<( ) where it has been established that the child or young person does require a coordinated support plan, failure by the education authority to nominate a person to
co-ordinate the support contained within the plan,>
Lord James Douglas-Hamilton

35

In section 13, page 13, line 1, leave out <co-ordinated>
Ms Rosemary Byrne

138

In section 13, page 13, line 4, at end insert—
<( )

any of the information contained in the plan by virtue of subsection (4)(b)
of section 7,>

Euan Robson
89

In section 13, page 13, line 9, leave out <(4)(c) of section 7> and insert <(9)(f)(ii) of section 9>
Fiona Hyslop
Supported by: Ms Rosemary Byrne

107

In section 13, page 13, line 11, at end insert <, or
<(v) failure by the education authority, any person identified in the plan as a
person by whom additional support should be provided, or a combination
of these persons, to provide the additional support set out in the plan as
being required by the child or young person,>
Donald Gorrie

139

In section 13, page 13, line 11, at end insert <, or
<(vi) failure by an appropriate agency to comply with section 19(3),>
Lord James Douglas-Hamilton

36

In section 13, page 13, line 15, leave out <co-ordinated>
Lord James Douglas-Hamilton

37
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In section 13, page 13, line 24, leave out <co-ordinated>
18

Lord James Douglas-Hamilton
38

In section 13, page 13, line 25, leave out <co-ordinated>
Lord James Douglas-Hamilton

39

In section 13, page 13, line 36, leave out <co-ordinated>
Lord James Douglas-Hamilton

40

In section 13, page 13, line 41, leave out <co-ordinated>
Section 14
Lord James Douglas-Hamilton

41

In section 14, page 14, line 7, after <authority> insert <or any other person identified in the plan
as a person by whom additional support should be provided>
Fiona Hyslop

108

In section 14, page 14, line 9, leave out <or (iii)> and insert <, (iii) or (v)>
Fiona Hyslop

53

In section 14, page 14, line 10, after <authority> insert <or any other person identified in the plan
as a person by whom additional support should be provided>
Lord James Douglas-Hamilton

42

In section 14, page 14, line 27, leave out <co-ordinated>
Lord James Douglas-Hamilton

43

In section 14, page 14, line 34, leave out <co-ordinated>
Ms Rosemary Byrne

140

In section 14, page 14, line 36, at end insert—
<( )

Where the reference relates to the failure referred to in subsection (3)(d)(vi) of that
section, the Tribunal may require the appropriate authority to take such action to address
the failure as the Tribunal considers appropriate by such time as the Tribunal may
require.>
Section 15

Lord James Douglas-Hamilton
229

In section 15, page 15, line 8, at end insert—
<( ) make such interim order as it considers appropriate, having regard to the best
interests of the child or young person in respect of whom the reference under
section 13 was made,>

19
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After section 15
Lord James Douglas-Hamilton
90

After section 15, insert—
<Independent advocacy
(1)

Every child and young person with additional support needs for whose school education
the education authority are responsible, and every parent of such children and young
people, shall have a right of access to independent advocacy services.

(2)

It is the duty of every education authority to secure the availability of independent
advocacy services to such parents, children and young people; and to take appropriate
steps to ensure that those persons have the opportunity of making use of those services.

(3)

It is the duty of providers of independent advocacy services to provide such services—

5

(a) to such parents, children and young people, and

10

(b) to children or young people who, it appears to them, may have additional support
needs, and their parents.
(4)
15

In subsection (1) above, “advocacy services” are services of support and representation
made available for the purpose of enabling the person to whom they are available to
have as much control of, or capacity to influence, their education or, as the case may be,
their child’s education as is, in the circumstances, appropriate; and such services are
“independent” if the person providing the services has no involvement in the exercise by
or on behalf of the authority of any of their functions (apart from this section).>
Section 16

Donald Gorrie
141

In section 16, page 15, line 17, after <authority> insert <or appropriate agency>
Scott Barrie

142

In section 16, page 15, line 18, at end insert—
<( ) children with capacity belonging to that area,>
Donald Gorrie

143

In section 16, page 15, line 21, after <authority> insert <or appropriate agency>
Donald Gorrie

144

In section 16, page 15, line 24, leave out from <in> to end of line 25 and insert <with the relevant
authority or agency.>
Lord James Douglas-Hamilton

57
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In section 16, page 15, line 25, leave out <their functions under this Act> and insert <any of their
functions>

20

Scott Barrie
145

In section 16, page 15, line 27, after <parent> insert <, child with capacity>
Donald Gorrie

146

In section 16, page 15, line 28, after <authority> insert <or appropriate agency>
Scott Barrie

147

In section 16, page 15, line 31, after <parent> insert <, child with capacity>
Lord James Douglas-Hamilton

221

In section 16, page 15, line 32, at end insert—
<(3A) Where agreement is reached between the parties participating in mediation, it is the
responsibility of—
(a) the provider of mediation services to draft, or to secure the drafting of, that
agreement in writing, and
(b) each party (or a person authorised to do so on behalf of a party) to sign the
agreement, provided the party is satisfied that the written agreement accurately
reflects the agreement reached in mediation.
(3B) An agreement under subsection (3A) is legally binding on the parties that have signed it
(except inasmuch as it would require any party to do anything unlawful); but any party
may revoke the agreement by notice in writing providing reasons for the revocation.>
Donald Gorrie

148

In section 16, page 15, line 33, after <authority> insert <or appropriate agency>
Rhona Brankin

185

Move section 16 to after section 11
Section 17
Scott Barrie

149

In section 17, page 15, line 38, at end insert—
<( ) any child with capacity belonging to that area,>
Lord James Douglas-Hamilton

230

In section 17, page 16, line 8, at end insert—
<( )

Such regulations—
(a) must not require any parent or young person—
(i)

to refer any disagreement with the authority to the dispute resolution
services provided in accordance with the arrangements, or

21
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(ii) to pay any fee or charge for the provision of the dispute resolution services,
and
(b) do not affect the entitlement of any parent or young person to appeal any matter to
a Tribunal.>
Rhona Brankin
186

Move section 17 to after section 11
Schedule 2
Euan Robson

91

In schedule 2, page 27, line 25, leave out <in writing>
Euan Robson

92

In schedule 2, page 27, line 29, leave out <in writing>
Lord James Douglas-Hamilton

58

In schedule 2, page 28, line 2, at end insert—
<(2A) Where the parent of a child having additional support needs makes a request in writing
to the education authority to place the child in the school specified in the request, being
an independent or grant-aided school, together with confirmation in writing of the
specified school’s willingness to accept the child, the authority may place the child
accordingly, and meet the fees and other necessary costs of the child’s attendance at the
specified school to such extent as it considers appropriate, having regard to all the
circumstances.
(2B) In deciding, under sub-paragraph (2A), whether to agree to the placing request, the
education authority must take into account—
(a) whether the child’s additional support needs can be met in any school under their
management at which a place is available and, if so, whether it would be in the
child’s interests to be placed in that school, and
(b) whether it would be in the child’s interests to be placed in the specified school.>
Lord James Douglas-Hamilton

59

In schedule 2, page 28, line 3, leave out <or (2)> and insert <, (2) or (2A)>
Euan Robson

93

In schedule 2, page 29, line 37, leave out from <and> to end of line 41
Lord James Douglas-Hamilton

60
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In schedule 2, page 29, line 40, at beginning insert <(except in the case of a request made by
virtue of sub-paragraph (2A))>

22

Lord James Douglas-Hamilton
61

In schedule 2, page 30, line 9, after <request> insert <(other than a parent who made a placing
request by virtue of sub-paragraph (2A))>
Section 19
Dr Elaine Murray

222

In section 19, page 16, line 25, leave out <must> and insert <has a duty to>
Lord James Douglas-Hamilton

94

In section 19, page 16, line 26, leave out from <unless> to end of line 28
Fiona Hyslop

150

In section 19, page 16, line 26, leave out from <unless> to the end of line 28 and insert—
<( )

Subsection (3) does not require an appropriate agency to do anything which—
(a) they do not otherwise have power to do, or
(b) would result in unreasonable public expenditure being incurred.>

Lord James Douglas-Hamilton
44

In section 19, page 16, leave out line 28
Lord James Douglas-Hamilton

45

In section 19, page 16, line 28, after <at end> insert <, or—
( ) is not appropriate to the additional support needs of the child or young person.>
Lord James Douglas-Hamilton

95

In section 19, page 16, line 29, after <that,> insert <on application by the education authority or
otherwise,>
Ms Rosemary Byrne

151

In section 19, page 16, line 38, leave out from <, or> to end of line 39
After section 19
Ms Rosemary Byrne

187

After section 19, insert—
<Monitoring of implementation of Act
(1)

Within—
(a) 12 months of the date on which the provisions of this Act are all in force, and
(b) each subsequent period of 12 months beginning on the anniversary of that date,

23
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the Scottish Ministers must prepare, and lay before the Scottish Parliament, a report on
the operation and implementation of this Act.
(2)

A report under subsection (1) must include an assessment of whether the Act is being
implemented in such a way that children or young persons with similar types of
additional support needs are being provided with the same level of support in each
education authority area.

(3)

If an assessment carried out in pursuance of subsection (2) shows that the level of
support being provided to such children or young persons varies between education
authority areas, the report under subsection (1) must specify what action the Scottish
Ministers intend to take to ensure that the same level of support is provided in each
education authority area (that level being at least the minimum standard of support
required to be provided under this Act).>
Section 21

Lord James Douglas-Hamilton
231

In section 21, page 17, line 10, leave out <wholly or mainly>
Section 22
Euan Robson

206

In section 22, page 17, line 33, leave out <3(3)> and insert <(Duties of education authority in
relation to children and young persons for whom they are responsible)(1)(b)>
Lord James Douglas-Hamilton

46

In section 22, page 17, line 37, leave out <co-ordinated>
Section 23
Lord James Douglas-Hamilton

47

In section 23, page 18, line 22, leave out <co-ordinated>
Euan Robson

204

In section 23, page 18, line 24, leave out <3(3)> and insert <(Duties of education authority in
relation to children and young persons for whom they are responsible)(1)(b)>
Ms Rosemary Byrne
Supported by: Lord James Douglas-Hamilton

152

In section 23, page 18, line 27, at end insert—
<( ) appropriate persons to carry out a process of assessment or examination under
section 6(1)(b), and the professional qualifications of such persons,>
Ms Rosemary Byrne

109
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In section 23, page 18, line 37, at insert—
24

<( )

Any code prepared or revised and re-issued under this section must be laid before the
Scottish Parliament and the Scottish Ministers may not issue the code until it has been
approved by resolution of the Parliament.>
Before section 24

Euan Robson
96

Before section 24, insert—
<Requests under this Act: further provision
(1)

References in this Act to a “request” are to a request which—
(a) is in—
(i)

5

writing, or

(ii) another form which, by reason of its having some permanence, is capable
of being used for subsequent reference (as, for example, an audio or video
recording), and
(b) contains a statement of the reasons for making the request.
10

(2)

Where an education authority decide not to comply with any request made to them
under this Act, the authority must—
(a) inform the person who made the request of that decision,
(b) in so doing, give reasons for the decision,

15

(c) except where the request was of the type specified in section 5(2)(b), provide the
person who made the request with information as to—
(i)

the mediation services provided in pursuance of arrangements made by the
authority under section 16(1), and

(ii) any procedures for the resolution of disputes established by the authority in
pursuance of any regulations under section 17,
20

(d) where the request was made under section 8(4), inform the person who made the
request of the right under section 13(1) to refer the decision to a Tribunal, and
(e) where the request was a placing request, inform the person who made the request
of—
(i)

25

the right under paragraph 5 of schedule 2 to refer the decision to an appeal
committee, or

(ii) the right under section 13(1) to refer the decision to a Tribunal,
(as appropriate).>

Lord James Douglas-Hamilton
96F

As an amendment to amendment 96, line 5, after <writing,> insert—
<( )

where the request is made by a person who by reason of disability is unable
to make the request in writing, an alternative format,>

25
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Lord James Douglas-Hamilton
96D As an amendment to amendment 96, line 12, at end insert <in writing>
Scott Barrie
96B

As an amendment to amendment 96, line 13, at beginning insert <subject to subsection (3),>
Ms Rosemary Byrne

96E

As an amendment to amendment 96, in line 13, at end insert—
<( ) when the request was an assessment request under section 6, provide such
information and such reasons in writing and within 14 days of receiving the
request,>
Fiona Hyslop

96A As an amendment to amendment 96, in line 20, leave out <where the request was made under
section 8(4)> and insert <where the refusal of the request gives rise to a right of referral under
section 13(1)>
Scott Barrie
96C As an amendment to amendment 96, line 27, at end insert—
<(3)

Where the request was made by a child and it would be contrary to the child’s best
interests to be given the reasons for the decision in relation to the request, or any other
information connected with the decision, an education authority must give reasons for
the decision to the child’s parents instead of the child.>
Section 24

Scott Barrie
153

In section 24, page 19, line 8, at end insert—
<“child with capacity” means—
(a)

in relation to the provision of information or advice or the giving of a copy
of a plan, a child capable of having a general understanding of the
information, advice or plan,

(b) in relation to the making of a request or referral, a child who has a general
understanding of the nature of the request or referral and the consequences
of making it, and
(c)

in relation to a disagreement or dispute, a child who has a general
understanding of the nature of the disagreement or dispute and the
consequences of a failure to resolve it,

and a child of twelve years of age or more shall be presumed to be of sufficient
age and maturity to have understanding; and related expressions shall be
construed accordingly,>
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26

Lord James Douglas-Hamilton
48

In section 24, page 19, line 9, leave out <co-ordinated>
Lord James Douglas-Hamilton

62

In section 24, page 19, line 11, leave out <co-ordinated>
Lord James Douglas-Hamilton

232

In section 24, page 19, line 12, at end insert—
<“disability” has the same meaning as in the Disability Discrimination Act 1995>
Lord James Douglas-Hamilton

188

In section 24, page 20, line 11, after <person> insert—
<(a)>
Lord James Douglas-Hamilton

189

In section 24, page 20, line 14, at end insert—
<(b) who would fall within paragraph (a) but for the fact that the child or young
person has been temporarily removed from, or has not commenced, such
education pending the resolution of any dispute or outcome of any appeal
concerning the child’s or, as the case may be, young person’s education.>
Schedule 3
Euan Robson

205

In schedule 3, page 33, line 8, after <section> insert <(Duties of education authority in relation to
children and young persons for whom they are responsible) or>
Section 28
Mr Adam Ingram

190

In section 28, page 21, line 10, leave out <Additional>

27
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Education (Additional Support for Learning)
(Scotland) Bill
Groupings of Amendments for Stage 2 (Day 2)
Identification of children having or not having additional support needs
99, 118
Requests under Act and replies to requests by education authority: form and content
68, 69, 165, 70, 8, 71, 72, 75, 79, 167, 80, 169, 170, 83, 84, 179, 91, 92, 93, 96, 96F, 96D,
96E, 96A, 232
Exercise of powers by education authority: reasonableness
7, 116, 11, 50, 22
Capacity of children
117, 119, 120, 128, 129, 130, 131, 134, 137, 142, 145, 147, 149, 96B, 96C, 153
Making of assessment requests
73, 74, 76, 77, 78
Process of assessment or examination and person carrying out process
166, 168, 122, 123, 124, 125, 171, 127, 172, 152
Independent process of assessment
121, 126
Process of assessment or examination: factors not to be taken into account
51
Co-ordinated support plans: general
81, 81A, 81B, 173, 82, 85, 85B, 85A, 87, 88, 89
Contents of co-ordinated support plans
174, 16, 175
Review of co-ordinated support plans
176, 177, 178
Co-ordinated support plans: intimation
180, 181
Co-ordinated support plans: duty to co-ordinate
182, 183
Duty to seek and take account of views, advice and information: circumstances under which
duty arises
191, 192, 207, 208, 193, 209, 194, 195, 196, 197
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Duty to seek and take account of views, advice and information: nature of duty
210, 211, 212, 213, 215, 198, 199, 216, 217, 200, 201, 202, 218, 32
Duties arising when child nearing completion of school education
132, 31, 214, 133, 219, 220
Exchange of information: duties of appropriate agencies
86, 223
Minor and consequential amendments
203, 206, 204, 205
Additional Support Needs Tribunal: regulations
135, 136, 224
Disclosure of information by President of Tribunal
100, 101
References to Tribunal and power of Tribunal: decisions and information
102, 103, 104, 105, 106, 227, 138, 41
References to Tribunal and powers of Tribunal: failures
225, 226, 228, 107, 139, 108, 53, 140
Court of Session: interim orders
229
Independent advocacy
90
Mediation services: appropriate agency
141, 143, 146, 148
Mediation services: meaning of independent
144, 57
Mediation services: duty to draft agreement
221
Mediation services and dispute resolution: position in Bill
185, 186
Dispute resolution
230
Placing requests: independent and grant-aided schools
58, 59, 60, 61
Other agencies etc. to help in exercise of functions under Act
222, 94, 150, 44, 45, 95, 151
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Monitoring of implementation of Act
187
Attendance at establishments outwith the UK
231
Code of practice
109
Child or young person for whose school education the education authority are responsible
188, 189
Short title
190
NOTE – THE FOLLOWING AMENDMENTS HAVE ALREADY BEEN DEBATED—
With 1 on day 1 — 5, 6, 9, 10, 12, 13, 14, 15, 17, 18, 19, 20, 21, 23, 24, 25, 26, 27, 184, 28,
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88

3

EDUCATION COMMITTEE
EXTRACT FROM THE MINUTES
6th Meeting, 2004 (Session 2)
Wednesday 25 February 2004
Present:
Ms Wendy Alexander
Robert Brown (Convener)
Lord James Douglas-Hamilton (Deputy Convener)
Mr Adam Ingram
Dr Elaine Murray

Rhona Brankin
Ms Rosemary Byrne
Fiona Hyslop
Mr Kenneth Macintosh

Also present: Euan Robson, Deputy Minister for Children and Young People, Donald
Gorrie
Education (Additional Support for Learning) (Scotland) Bill: The Committee
considered the Bill at Stage 2 (Day 2).
The following amendments were agreed to (without division): 68, 7, 69, 71, 72,
73, 74, 75, 76, 77, 50, 78, 79, 80, 81, 82, 83, 22, 84, 184 and 85
The following amendments were disagreed to by division—
99 (For 4, Against 5, Abstentions 0)
123 (For 4 , Against 5, Abstentions 0)
174 (For 4, Against 5, Abstentions 0)
16 (For 4, Against 5, Abstentions 0)
176 (For 3, Against 4, Abstentions 1)
181 (For 3, Against 6, Abstentions 0)
The following amendments were moved, and with the agreement of the
Committee withdrawn: 117, 166, 121, 51, 81A,180 and 182.
Other amendments were not moved or were pre-empted.
Sections 4, 5, 6, 7, 8 and 9 were agreed to as amended.


89

919

25 FEBRUARY 2004

Education (Additional Support
for Learning) (Scotland) Bill:
Stage 2
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provide that there must be a statement that
indicates the support that a child needs or
recognises that a child has no support needs. The
amendment recognises how PLPs will evolve,
without being prescriptive about that in the bill.
I move amendment 99.

09:51
The Convener: The second item is
consideration of the Education (Additional Support
for Learning) (Scotland) Bill at stage 2. We seem
to have been considering the bill for ever, but this
is only the second day of the stage 2 procedure.
Members should have in front of them the bill, the
second marshalled list of amendments and the
draft groupings.
Fiona Hyslop: Is it possible to have a copy of
the final groupings?
The Convener: Yes. My copy is entitled “Draft
groupings”, but it is the same as the others.
Section 4—Children and young persons for
whom education authority are responsible
Amendment 5 not moved.
The Convener: Amendment 99, in the name of
Fiona Hyslop, is grouped with amendment 118.
Fiona Hyslop: Amendment 99 inserts text into
section 4(1), which deals with the identification of
children who have additional support needs. The
amendment is in keeping with the bill’s
acknowledgement that children who do not have a
co-ordinated support plan but who have additional
support needs must be recognised. The need for
amendment 99 is compounded by the
amendments that the Executive moved at our
previous meeting.
When the arrangements in section 4(1) are
referred to, it would be helpful to emphasise the
point by making a statement to indicate what, if
any, additional support needs each child or young
person has. That would cover the situation in
which a child has an individualised educational
programme or a personal learning plan. In some
instances, an indication of those additional support
needs might take up only half a page.
Any recognition of additional support needs,
whatever they are, should be accompanied by a
statement. The intention is not to be prescriptive
as to where that statement must be made; the
amendment just suggests that there needs to be a
statement in some shape or form. Obviously, for
some children, the statement will be in the form of
the statutory co-ordinated support plan; for others
it will be the individualised educational programme
or personal learning plan. The amendment is
deliberately non-prescriptive about where the
statement should be made, but would simply
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The Convener: Amendment 118 was suggested
by the Convention of Scottish Local Authorities.
Although I am not thirled to the wording of the
amendment, it raises a valid point about what
happens if people do not co-operate with the
arrangements for assessment. Normally, of
course, people are good parents and do what is
necessary to have their children’s needs assessed
and identified and to follow through on the issues
that assessments raise, but from time to time
parents with problems do not do what they ought
to do. There is an issue about whether the
authority has the proper powers to ensure that
things happen in the best interests of the child.
Identification and assessment represent a key
area of the bill and it is important that we get the
arrangements right and ensure that they are
workable and practical on the ground. Amendment
118 is really a probing amendment and I would be
interested to hear the minister’s comments on the
matter.
Lord James Douglas-Hamilton: Amendment
99 is a good amendment. The Executive has been
unable, in parliamentary answers, to confirm the
different types of conditions that are covered by
records of needs but which will not be covered by
CSPs. We need clarity about that—however brief.
In amendment 118, the convener has lodged an
extremely good amendment, in every sense.
Amendment 118 would make it absolutely clear
that the most vulnerable people in the community
should be properly looked after and that the
neglect of those people should not be tolerated. I
hope that, in his wisdom, the minister will agree to
that well thought-out amendment.
The Deputy Minister for Education and
Young People (Euan Robson): We have
difficulties with amendment 99, because it would
unintentionally create delays in the system and
encourage
bureaucracy.
The
impact
of
amendment 99 would be the requirement for a
statutory statement to be made every time a need
was identified. In effect, a piece of paper would be
generated when any change occurred in a child’s
needs. As we know, additional support needs are
often on a spectrum and change can be quite
frequent, so quite a number of pieces of paper
would be generated.
Amendment 99 also infers, but fails to specify,
what would happen when a need ceased. There is
a danger that outdated information might be extant
by default. Any additional requirement to remove a
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reference to a need would imply that another
record would have to be created to show that the
need had ceased, which would potentially double
an already increased paper trail. For those
reasons, we oppose the amendment and ask
Fiona Hyslop to withdraw it.
I appreciate the points that have been made
about amendment 118, but it would introduce a
somewhat confrontational aspect to the bill. I
understand the desire to repeat the provision in
the Education (Scotland) Act 1980, but the system
that we are creating with the bill sets a different
context from that set under the 1980 act, under
which the statutory set of assessments must be
undertaken before a record of needs can be
opened. The bill does not provide for a fixed set of
assessments; a co-ordinated support plan can be
prepared whenever the authority is satisfied that it
is needed. In the unlikely event that co-operation
from the parents or the child is not forthcoming,
the authority should proceed on the information
that is available. The code of practice will provide
guidance to education authorities on such
situations, and that guidance will include—this is
important—the ability to make reference to the
children’s reporter.
Amendment 118 fails to set out an appeal
procedure—short of court procedure—for bodies
or individuals to contest a notice issued by a local
authority. It could even be viewed as mildly
intimidatory by parents, who would, if the
amendment were agreed to, find themselves with
a legal imposition, with only an expensive route of
appeal open to them. A further, perhaps
compelling, basis on which to reject the
amendment involves the definition of “co-operate”.
What tests would be applied? How would it be
defined? Finally, we are not aware of the use of
the 1980 act to compel parents to co-operate.
For those reasons, we would suggest that the
convener not move amendment 118.
10:00
Fiona Hyslop: I agree with Lord James that the
convener’s amendment 118, which was suggested
to the committee by COSLA, makes sense. I think
that the minister has got the wrong end of the
stick, and that the purpose and intent of
amendment 118 is not to force parents to comply,
but to force those authorities and agencies that
need to co-operate with the arrangements that are
necessary to provide identification to do so. There
has perhaps been a misunderstanding on the part
of the Executive about the target of the
amendment. I think that the target is not parents
but agencies and organisations. In that case, a
harsh line appears to have been taken,
considering that we are seeking co-operation and
that the whole ethos and intent of the bill is a result
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of the recognition that co-ordination between
agencies is the fault line in the current system. I
suggest that the Executive reflect on the
interpretation of amendment 118 further.
The minister’s main argument about my
amendment 99 seems to be that it would create
more pieces of paper. I am sorry, but pieces of
paper are already going to be produced by the
Executive. We know that IEPs currently exist for
some children with additional support needs, and
we know that it is the Executive’s intention to have
a PLP for every single child. It would be remiss of
us to produce a bill that put duties on local
authorities to recognise what the additional
support needs were for any children, but which did
not require any form of record of that.
We are not being prescriptive in any way. There
is room for the Executive to say what should and
should not be in the statement. It would seem
strange if we recognised that many children had
additional support needs without being prepared to
put some sentences in either a PLP or an IEP in
order to reflect that. The minister asked what
would happen if the support needs no longer
applied. The amendment covers that when it says:
“what, if any, additional support needs each child or
young person has.”

We know that PLPs should be regularly
reviewed—the Executive said that in evidence—
and that IEPs are regularly reviewed. We would
expect that, if support needs did not continue, the
record of them could easily be—and should be—
removed from the statement.
The Convener: The question is, that
amendment 99 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 99 disagreed to.
The Convener: Amendment 68, in the name of
the minister, is grouped with amendments 69, 165,
70, 8, 71, 72, 75, 79, 167, 80, 169, 170, 83, 84,
179, 91 to 93, 96, 96F, 96D, 96E, 96A and 232. If
amendment 69 is agreed to, amendments 165, 70
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and 8 cannot be called. If amendment 79 is
agreed to, I cannot call amendment 167. If
amendment 80 is agreed to, I cannot call
amendments 169 and 170. If amendment 84 is
agreed to, I cannot call amendment 179. If
amendment 93 is agreed to, I cannot call
amendment 60. That is because of pre-emption.
Of course, members will have followed all that
very closely; we will deal with matters as they
arise.
Euan Robson: In order to explain amendments
68, 69, 71, 72, 75, 79, 80, 83, 84 and 91 to 93, I
will start by explaining amendment 96, which is the
main amendment to which they are all
consequential.
There are two parts to amendment 96. The first
seeks to facilitate accessibility with regard to
requests that parents and young persons make
under the bill, while the second seeks to promote
openness and fairness. As members will probably
recall, during stage 1 there was some discussion
about the stipulation that requests to the education
authority must be made in writing. It is right to say
that, for some people who want to make such a
request, the requirement that it be written could
pose obvious difficulties. I therefore ask the
committee to accept amendment 96, which allows
requests to be made in writing or in other
permanent forms. The bill is about recognising
needs and amendment 96 recognises that people
have different communication needs and allows
for a widening of access to the education
authority.
Furthermore, amendment 96 states that when
an education authority decides not to comply with
a request, it must inform the person who has
made the request of the reasons for that decision
and their ensuing rights. Those rights might
include a right to use mediation services or dispute
resolution services, or a right of appeal to the
tribunal, depending on the circumstances.
It is important that we encourage accessibility;
that is why amendment 96 suggests that requests
may be made in alternative forms. It is also
important that we encourage openness; that is
why the education authority must provide reasons
for its refusal of a request. We must encourage
fairness; that is why the education authority should
be obliged to tell people about their rights following
a request. Amendment 96 works toward those
ends.
Given that amendment 96 seeks to deal in one
new section with making and responding to
requests that are made under the bill, the other
amendments that I mentioned seek to remove
individual references in other sections. In that
sense, they complement amendment 96.
I move amendment 68.
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The Convener: It might be helpful to members
to mention that amendment 96 is on page 25 of
the marshalled list.
Euan Robson: Do you wish me to speak to the
other amendments in the group?
The Convener: You can do that either at this
stage or when you wind up.
Euan Robson: It might be more sensible to do
that when I wind up.
The Convener: In that case, I ask Lord James
Douglas-Hamilton to speak to amendments 165,
70, 8, 167, 169, 179, 96F, 96D, 232 and the other
amendments in the group.
Lord James Douglas-Hamilton: I will start with
two of the most important amendments that I have
lodged—amendments 96F and 232, which appear
on pages 25 and 27 of the marshalled list.
Amendments 96F and 232 have been lodged on
behalf of the Royal National Institute of the Blind
Scotland. The basic intention behind the
amendments is to make provision for the blind to
be properly informed. We believe that the sections
of the bill that are identified will have a
discriminatory impact if they are not amended. At
best, that is the result of imprecise drafting.
It is estimated that 180,000 people in Scotland—
a number that is at least equal to the population of
three parliamentary constituencies—suffer from
serious and correctable sight loss. That figure is
rising year on year, largely because of the aging
population. Many other disabled citizens, such as
those with dyslexia, physical or learning
disabilities, or deafness, find it hard—if not
impossible—to request information or services in
writing or to read written information. In that
connection, we believe that extra efforts should be
made to keep those who are severely disabled
through blindness properly informed.
As well as feeling that the drafting falls short of
the founding principles of the Scottish Parliament,
the RNIB doubts whether the sections referred to
could be deemed compatible with articles 10 and
14 of the European convention on human rights as
transposed into the Human Rights Act 1998, and
they are certainly not in the spirit of the Disability
Discrimination Act 1995.
The Convener: I draw your attention to
subsection (1)(a)(ii) of the new section that
amendment 96 would introduce, which mentions
requests made in other forms having some degree
of permanence.
Lord James Douglas-Hamilton: I wish to have
a clear undertaking from the minister to examine
the issue with a view to ensuring that the needs of
the blind are fully and properly taken into account.
The United Nations “Standard Rules on the
Equalization of Opportunities for Persons with

925

25 FEBRUARY 2004

Disabilities” say that
“Persons with disabilities … should have”

full access to information, diagnosis, rights and
available services and
“Such information should be presented in forms accessible
to persons with disabilities.”

I look forward to the minister’s reply
amendments 96F and 232 in due course.

to

I lodged amendments 165, 169 and 179 on
behalf of Independent Special Education Advice
(Scotland), which is a charity that gives a great
deal of unselfish service to parents. It is only fair
that children and parents who make a request
should be told in writing why their request was
turned down. It is also appropriate to tell them in
writing if an authority refuses to comply with an
assessment request. It follows that if a request for
a review of a co-ordinated support plan is turned
down, the person who made that request should
be told of the decision in writing and given reasons
for it. In conjunction with the minister’s amendment
96, amendment 96D would introduce the same
requirement to turn down requests in writing.
Amendment 70 would require a person who
requested independent advocacy services to be
informed if the authority did not comply with their
request. Similarly, amendment 8 was lodged on
behalf of a parent who believes that it is highly
desirable for a person who makes a request to
know of the existence of mediation services and
how to contact local providers.
Amendment 167 would remove the requirement
that a request must contain a statement of
reasons for the request. Some people in Scotland
cannot read or write. We should bend over
backwards to be fair to the most disadvantaged in
our community. If that means that the local
authority takes some of the strain, so be it.
I lodged those amendments as a matter of
common sense and with the hope of ensuring that
those who are involved are motivated by
considerations of fairness and professionalism at
all times. The amendments would keep parents
well informed and satisfied.
Ms Rosemary Byrne (South of Scotland)
(SSP): I am happy not to move amendment 170,
in favour of Lord James Douglas-Hamilton’s
amendment 169. The main aim is to ensure that
people receive feedback and understand what is
happening if their requests are refused. I am also
happy not to move amendment 96E, in favour of
Lord James’s amendment 96D, for the same
reason.
The Convener: That is helpful. I call Fiona
Hyslop to speak to amendment 96A.
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Fiona Hyslop: I will start by speaking to the
other amendments in the group. The Executive
has made steps forward in recognising that
prescribing what should be in writing does not help
communications among all parties. We will
probably have to return to the subject at stage 3
once we have seen what we are left with. I
appreciate Lord James Douglas-Hamilton’s
argument that we should not prescribe what
should be in writing. To be fair, I think that the
Executive has recognised that in amendment 96.
However, if we acknowledge that many people
have difficulties with writing, I am confused about
the arguments for Lord James’s other
amendments to require replies to be in writing.
We probably all have the same aim of trying not
to prescribe in the bill what should be in writing,
because other forms of communication are
available. I would like the intentions behind Lord
James’s amendments, which are to ensure
accountability and feedback and not to be too
prescriptive in the bill about writing, to be reflected
in what the Executive is trying to do with
amendment 96.
I hope to hear the minister confirm that other
forms of communication are suitable for some
people. One of the striking things that we found
when we visited the school in Glasgow was the
number of children with additional support needs
whose parents have some form of disability. That
should inform the way in which we treat the
matter.
We are trying to achieve the same thing; I am
not convinced that Lord James’s amendments are
the right way of proceeding, although they are well
intended and, if they were redrafted along the lines
of amendment 96, they might achieve our aim. I
am interested to hear responses from other
members of the committee.
My amendment 96A is not about what is in
writing and what is not. It recognises that we need
to expand the right to information, regardless of
what form that information is in, to cover more
people. Under the bill as introduced, as the
minister has recognised by lodging amendment
96, the group of people who have the right to
information and the right to appeal is narrow. I
want to expand that, so that everyone who has the
right to appeal has access to the information that
they require. That is an issue of natural justice,
apart from anything else.
10:15
The Convener: The process is complicated
because of the substantial amendments and their
consequences. I would certainly appreciate some
clarity from the minister on the intention of
subsection (2) of the new section that amendment
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96 would add. It does not state that the decision,
like the request, may be given in writing or in
another form.
Mr Kenneth Macintosh (Eastwood) (Lab): I
greatly welcome the minister’s comments on
amendment 96, although there are still issues to
clarify. The gist of his comments was that
statements should be given in writing or in another
accessible format and that nobody should be
excluded. Much as I have sympathy with Lord
James’s comments, I seek clarification that that is
the exact intention and effect of the Executive’s
amendment.
On the advantage of having statements in
writing at different stages, I am sure that we, as
MSPs, know that phone calls and other forms of
communication can be misconstrued and
misinterpreted. There is less room for oversight
and misinterpretation when things are in writing. I
am slightly concerned that, although amendment
96 places an obligation on parents and others to
put requests in writing or in another form that has
some permanence, there is no concomitant
obligation on the authority when it informs parents
of its decision. It strikes me that that is one sided
and unfair; I have lodged an amendment on that
subject.
If one hears a piece of bad news, the details and
explanation that surround it are often lost or not
remembered accurately—that is commonplace. In
such cases, it is important to have a permanent
written record to refer to. Parents might miss the
importance of a decision if that decision is not
recorded in a permanent form. Although I am keen
to support the Executive’s amendment, we must
reflect on the principle of the amendments that
have been lodged by Lord James and Fiona
Hyslop.
Amendment 70, in the name of Lord James, is a
consequential amendment on the proposals on
advocacy. The principle of advocacy is important
and we have discussed it on many occasions. To
me, it implies not an adversarial approach but a
form of support for parents. We all know that
parents and young people need support
throughout the system. It is a common experience
for parents to go into meetings surrounded by
groups of professionals and to feel outgunned,
isolated and alone. Advocacy is an important
support that needs to be provided.
I am sorry if I am rehearsing arguments that we
will consider later but, if we do not support the idea
of providing legal aid at tribunal stage, it is
extremely important that, at the very least, parents
should have access to advocacy or other support
at that stage. Under the record of needs system, a
named person was able to give the sort of support
that could be available through an advocacy
service. That facility was not accessed by
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everyone, but it was a valuable part of the record
of needs system and does not seem to have been
replaced. We have argued that advocacy does not
necessarily negate mediation or the nonconfrontational approach associated with that.
However, it is important that advocacy is
supported. Although I have concerns about
amendment 70, the principle behind it is a good
one.
The Convener: I agree.
Dr Elaine Murray (Dumfries) (Lab): It would be
helpful if members, in speaking to their
amendments, indicated on which page of the
marshalled list those amendments appear. I was
conscious of shuffling papers around when I was
trying to listen to what Lord James DouglasHamilton was saying. Given the way in which the
amendments are laid out on the marshalled list—
over 27 pages—it would be helpful if we were
directed to the place where they appear, so that
we can listen to what members are saying.
I think that amendment 96F is redundant, as
subsection (1)(a)(ii) of the new section that
amendment 96 introduces refers to
“another form which, by reason of its having some
permanence, is capable of being used for subsequent
reference (as, for example, an audio or video recording)”.

That provision would deal with the concerns that
the RNIB, the British Dyslexia Association and
others have expressed. The other amendments
are not necessary, however desirable or laudable
their aim.
I wonder whether the Executive would be
prepared to consider a further amendment to
subsection (2) of the new section, which states
that the education authority must
“inform the person who made the request of that decision”.

Could consideration be given to indicating that that
information should be provided in writing or some
other form of permanent record, to ensure that
parents get the information in a form to which they
can refer back? That would balance the equation.
Would the Executive be prepared to consider
lodging an amendment of that type at stage 3?
The Convener: I invite the minister to respond.
A couple of issues have arisen in the debate. In
particular, the committee would appreciate
guidance and an indication of the Executive’s
position on issues relating to amendment 70 and
to subsection (2) of the new section that would be
inserted by amendment 96.
Euan Robson: I shall try to cover all the points
that have been made.
We will consider the issue that Elaine Murray
has just raised. I agree with her about the content
of amendment 96, which covers the issues raised
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in some of the other amendments that are before
us.
I will try to split up the issues. We believe that
amendments 165, 169, 179 and 96D are
unnecessary. It will be expected of education
authorities that when they respond to a request of
this nature they should do so in writing. There is
no reason to believe that they will not do so,
especially as the decisions conveyed by such
responses may be subject to appeal. We do not
envisage that authorities will not respond in
writing, so we do not think that amendments 165,
169, 179 and 96D are necessary.
I accept the principle that parents and young
people should be advised of other avenues that
are open to them and I recognise that amendment
70 is intended to ensure that that happens.
However, I do not agree with the content of the
amendment. As Ken Macintosh said, the
amendment raises a number of issues that relate
to the debate on amendment 90, which would
amend section 15 of the bill. I will consider the
points that have been made and consider them
when we discuss amendment 90 and section 15.
The situation is rather unfortunate—in effect,
amendment 70 puts the cart before the horse.
Amendment 96 addresses the point about
providing information, which I have already
covered. Therefore, we request that Lord James
Douglas-Hamilton does not move amendment 70,
on the understanding that we will return to the
issue when we discuss section 15. Similarly, the
intentions of amendment 8 are covered by
amendment 96, so we ask him not to move that
amendment, either.
We resist amendment 167 because we think
that its effect would be obstructive to the process
of assessing the child. We assume that the
intention of the amendment is to relieve parents
and make the task of requesting assessment
much simpler, but there must be grounds for
parents to make such requests and it would be
best for those to be shared with the education
authority, particularly if they relate to observations
that are not apparent in school. That would also
help the education authority to begin to determine
the assessments that are required.
The education authority must also be able to
determine where requests may be frivolous or
vexatious, or where they duplicate a previous
request. There may even be circumstances in
which a request does not relate to the question
whether or not a child has additional support
needs. An education authority will be able to fulfil
its duty with regard to the request only by asking
that the request be submitted with reasons. The
intention is not that the specification of reasons
should be particularly extensive, but that it should
give sufficient indication of why the request is
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being made. That is a fair requirement to make of
the person who is making the request and, as the
bill stands, it is a fair provision.
I am grateful to Rosemary Byrne for saying that
she would not move amendments 170 and 96E
and I understand the point that she has made.
Amendment 96F is unnecessary. I will deal with
a point to which Lord James Douglas-Hamilton
paid particular attention. Amendment 96 already
recognises
that
people
have
different
communication needs for different reasons—
including as a result of a disability—and it allows
for different formats to be submitted when a
request is being made. Elaine Murray drew
attention to that matter. The meaning of the
phrase “in writing” includes large print, Braille and
other means of writing, as well as other formats
such as audio or video recordings. I want to make
that clear to the committee, as it is important.
I resist amendment 96F and amendment 232,
which seeks to define disability and is therefore
unnecessary. If the reference to disability that
amendment 96F seeks to insert is not made, there
is no need to define disability in section 24. The
only other reference in the bill to disability is in
section 3(3A), in which a specific definition is
given. I therefore ask Lord James DouglasHamilton not to move amendments 96F and 232
on the basis of the assurances that have been
given.
On amendment 96A, I am keen to ensure that,
where a refusal of a request gives rise to a right of
referral to the tribunal, that right is highlighted in
any education authority response. I think that
Fiona Hyslop made it clear that that is the intention
behind amendment 96A, although it might be
linked to amendments to extend the grounds of
referral to the tribunal, which is a debate for a later
day. I ask Fiona Hyslop not to move amendment
96A on the basis that I would like to consider the
necessary and appropriate wording and the
implications of that wording. I will come back on
the matter at a later date.
I think that I have covered matters. I think that
Fiona Hyslop said that we are not far apart. Once
amendments have been agreed to and disagreed
to and we have a revised text of the bill, we will be
able to see more clearly where there must be
further explanation or tidying up. I am prepared to
consider that in the spirit of what members have
said.
The Convener: That is helpful.
Lord James Douglas-Hamilton: Will I be
allowed to come back on what has been said?
The Convener: No, because amendment 68 is
the minister’s amendment. You would be able to
say something only in certain circumstances—for
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example, if your amendment was the lead
amendment.
Amendment 68 agreed to.
Amendment 6 not moved.
10:30
The Convener: Amendment 7, in the name of
Lord James Douglas-Hamilton, is grouped with
amendments 116, 11, 50 and 22.
Lord James Douglas-Hamilton: I lodged
amendment 7 on behalf of a parent who wrote to
me saying:
“neither I nor any of the parents of children with
additional support needs that I know were aware of the
initial consultations of this Bill.”

He also said that the
“education committee should recognise that it is not
legislating for authorities that generally follow good
practice, but that in most respects it is legislating for those
that do not.”

Amendment 7 would strengthen the duty on
local authorities by imposing an objective test and
would remove the words “they consider”, which yet
again provide a get-out provision for any
unreasonable authority. Having been a councillor,
I am only too aware that local authorities are no
more infallible than anyone else is.
Amendment 116 would strengthen duties further
by ensuring that a local authority had to take into
account the written findings of any process of
assessment or examination of whether a child has
additional support needs or requires a coordinated support plan. It would also make it clear
that such an assessment must be undertaken by
an appropriate person.
Amendments 11, 50 and 22 remove obvious
get-out provisions for any local authority. Saying
that an authority need not proceed if it considers
doing so to be unreasonable is not an objective
test and is not agreeable to many children and
parents.
As I said, I lodged the amendments in the group
on behalf of a parent who sent evidence to the
committee. I have not mentioned his name, but he
has given me permission to do so if I am pressed
on that. His verdict is:
“I feel there remain fundamental weaknesses in the Bill,
specifically regarding the potential for opt-out for any or all
of the agencies.”

The amendments would go a little way towards
redressing the balance in favour of giving a fairer
deal to children with additional support needs and
to their parents, who are desperately worried on
their behalf.
I move amendment 7.
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Mr Macintosh: I had a similar amendment to
the amendments in the group and the convener
has similar amendments coming up. The matter
was pushed to a vote, which was lost—I voted
against my amendment—but the argument is
strong and I hope that the Executive will consider
it further.
Lord James Douglas-Hamilton stated the
argument well, but perhaps he overstated it. We
should not make legislation with the expectation of
bad authorities. A balance must be struck between
parental rights and authorities’ responsibility to
fulfil their duties. In this case, subjective criteria
are undoubtedly being applied. That could
reintroduce postcode inequality, which we are
trying to avoid with the bill.
For those reasons and for consistency—as I
said at our previous meeting, the Executive does
not use the phrase “they consider” in section
1(3)(b), which uses the words “is appropriate”—we
should review the bill to achieve consistency
throughout and a more appropriate balance
between parents’ rights and local authorities’
responsibilities. Subjective criteria should be
removed.
Fiona Hyslop: The debate is central to the bill
and Lord James Douglas-Hamilton has made
some valid points. Amendment 116 would create
the right to a valid independent assessment. That
central issue must be considered.
The points that Ken Macintosh made at our
previous meeting hold true. Unfortunately, the
whole committee should have expressed those
views more strongly at that time. However, we
have the opportunity to do so now, especially with
amendments 7, 116 and 11.
I would be interested to have a legal explanation
from the minister of the technical differences
between a reasonable request and a request that
is considered to be reasonable. The drafting
inconsistencies in the bill should be addressed.
I support amendments 7, 116 and 11.
Amendments 50 and 22 might be subject to
technical interpretation and I am interested in the
minister’s response to them.
Ms Byrne: Amendment 116 is helpful. It would
clarify the situation for many parents who have
expressed concerns and it would make the system
much fairer. Part of the problem with the bill is the
inequality that runs through it. The committee
needs to scrutinise the bill carefully. I hope that we
support amendment 116 and the other
amendments in the group.
Dr Murray: I seek clarification from the minister
on amendments 7 and 11. How would a parent
test in law an authority’s decision that their request
was
unreasonable?
Appropriateness
and
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reasonableness have legal definitions in other
acts. Will the minister clarify what those concepts
mean here, in relation to protection and
challenging the authority’s decision?
The Convener: I agree about the importance of
the objective test in such situations. It seems to
me, for the reasons given by Ken Macintosh and
others, that it is unsatisfactory for the test to be
entirely at the authority’s discretion. There is some
validity in amendment 116, but I wonder whether
what it deals with is a matter for the code of
practice. We are talking about the procedure for
the identification of assessment. It is difficult to
phrase all the ins and outs of that important issue
in statute, but it is important to take on board the
amendment’s central point that people can get
reports at their own hand and that such reports
should not be dismissed out of hand—there
should be a procedure under which it is necessary
for the authority to take those reports into account.
Euan Robson: As has been said, amendments
7, 50 and 22 are similar in intent to previous
amendments lodged by the convener and Ken
Macintosh with regard to removing the element of
subjectivity. Amendments 7 and 50 are on the test
of reasonableness of a request under sections 4
and 6 respectively and amendment 22 relates to
the provision on requests for an early review of a
co-ordinated support plan in section 8. We have
carefully considered the debate that we had at the
previous meeting and the effect of the three
amendments. As I am advised that the education
authority will still be accountable for such
decisions, I am minded to agree to amendments 7,
50 and 22. As the convener rightly mentioned, the
code of practice will be used to give guidance on
the matter. I hope that that is helpful.
Amendment 116 is slightly different; I will go
through it carefully. We think that the amendment
is unnecessary. When a person makes a request,
they have to submit their reasons for doing so and
that does not preclude them from submitting
whatever information they want to submit. As
public bodies, education authorities must act
reasonably and they could not operate a blanket
policy to ignore such inclusions. Furthermore, as I
mentioned at the previous meeting, Her Majesty’s
Inspectorate of Education will ensure that they do
not do so—that is an important point. The
amendment presents a difficulty in that it does not
determine what is meant by appropriateness or
who such appropriate persons are. Finally, we
think that specifying that written materials must be
considered might lead to the exclusion of unwritten
evidence from the process, which would create
considerable problems.
I strongly resist amendment 11, because it
would impose a blanket duty on education
authorities to comply every time someone—no
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matter who they are or what their relationship to
the child or young person is—brings to its attention
the need for the child or young person to have
their additional support needs established or
considered for a co-ordinated support plan. That
would mean that a neighbour could contact the
education authority and the authority would have a
duty to assess the child. The amendment would
remove any element of discretion from education
authorities, even where the act of bringing a child
to its attention was vexatious or where there was
duplication. In addition, the amendment would be
at odds with section 4(2), which allows the
authority to consider whether a request from a
parent or young person is unreasonable. For those
reasons, I ask Lord James Douglas-Hamilton not
to move amendment 11.
Lord James Douglas-Hamilton: I thank the
minister for agreeing to the principle of
amendments 7, 50 and 22.
Euan Robson: We accept it.
Lord James Douglas-Hamilton: I am grateful
to the minister for that, which means that
amendments 7, 50 and 22 will not need to be
pressed.
The Convener: I think that it is the other way
round.
Lord James Douglas-Hamilton: So the
minister will not come back with other drafting.
Euan Robson: To clarify, convener, I accept
amendments 7, 50 and 22 as lodged and ask the
committee to agree to them. In the same token, I
should perhaps have said that we will also get
back to Lord James Douglas-Hamilton and Ken
Macintosh at stage 3.
Lord James Douglas-Hamilton: In that case, I
am even more grateful. I always thought that there
was a presumption that parliamentary draftsmen
for the Administration were better at drafting than
we were. I am grateful to the minister. What he
has said is a great help.
As Ken Macintosh stated, there is a balance to
be struck between parental rights and the powers
of local authorities. The danger with the bill is of
the balance moving away from parents and in
practice giving greater discretion to local
authorities, so there needs to be an objective test
in the bill.
I will not press amendment 11, which leaves
only one amendment—amendment 116—that the
minister is not accepting. I will state why I would
like the minister to examine the issue before stage
3. To give a current topical example, anyone who
has seen the film “Lorenzo’s Oil” will be aware that
the greatest experts do not necessarily get things
right about a child’s medical condition. In that
instance, the mother eventually did. The moral is
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that, when there is something wrong with the child
that should be taken into account, the local
authority should be under a moral obligation to act.
If the minister could agree, not necessarily with the
commitment, but to examine the issue before
stage 3, I would be content.
Amendment 7 agreed to.
The Convener: Lord James, do you intend to
move amendment 116?
Lord James Douglas-Hamilton: I will not move
amendment 116, in view of the minister’s implicit
undertaking.
The Convener: I think that you are referring to
the minister’s nod at an earlier stage.
Amendment 116 not moved.
The Convener: Amendment 117, in the name of
Scott Barrie, is grouped with amendments 119,
120, 128 to 131, 134, 137, 142, 145, 147, 149,
96B, 96C and 153. Scott Barrie is not here this
morning, but Ken Macintosh will move amendment
117 and speak to the amendments in the group.
Mr Macintosh: I apologise on behalf of Scott
Barrie, who is on another committee and cannot
be here. I also apologise in advance for the brevity
of my remarks. I do not feel that I am in a position
to do justice to Scott Barrie’s amendments 119,
120, 128 to 131, 134, 142, 145, 147, 149, 96B,
96C and 153, but I support the thrust of what he is
saying.
First, under the Standards in Scotland’s Schools
etc Act 2000, we established the principle that a
child with capacity should be not only involved in
decisions affecting their future, but able to initiate
the process by which those decisions are arrived
at. It is clear to me and to the committee that many
children who need additional support are still
capable of understanding the process. I am sure
that we can think of many examples of that, such
as children with cerebral palsy or dyslexia. There
is no contradiction between capacity and
additional support. Although the principle is
contained in the Standards in Scotland’s Schools
etc Act 2000, it is necessary to restate the
message in the bill; if we do not do that, we are in
danger of, at the very least, being condescending
towards children with additional support needs.
Secondly, in the bill, when we talk about
capacity we do not talk about it in those terms; we
talk about children who are “incapable”, which is a
pejorative term, and we use a deficit model. For
those reasons, we should at the very least revisit
the terminology that we use. Instead of defining
incapable children, we should talk about children
with capacity.
I move amendment 117.
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10:45
The Convener: That was a very comprehensive
survey, notwithstanding the limitations that you
mentioned.
Fiona Hyslop: Amendment 137 is similar to
Scott Barrie’s amendment 117, which I support.
The committee’s stage 1 report made it clear that
we wanted to address such matters. A theme that
has emerged is the importance of legislation being
consistent and of pejorative terms being removed.
The simplicity of Scott Barrie’s amendments will
make it easier for the committee to agree to them.
Lord James Douglas-Hamilton: Scott Barrie’s
amendments are of great interest, and they look
altogether reasonable. However, they raise the
point that if the child does not have capacity, not
only should the child’s parents be able to act, but
surely another person should be able to act in loco
parentis. There is a case for the Administration to
consider the matter carefully with a view to lodging
an appropriate amendment at stage 3. The child’s
interests must be taken into account and the child
should be able to speak for himself or herself, if
they have capacity to do so. I hope that the
minister will consider the matter. Fiona Hyslop’s
amendment 137 is similar to Scott Barrie’s
amendment 117. There would be consequential
effects in the bill if the minister takes such points
on board.
I have some sympathy with Scott Barrie’s
proposal in amendments 96B and 96C.
Amendment 96C states:
“Where the request was made by a child and it would be
contrary to the child’s best interests to be given the reasons
for the decision in relation to the request, or any other
information connected with the decision, an education
authority must give reasons for the decision to the child’s
parents instead of the child.”

I am familiar with a case in which the child’s life
expectancy was extremely limited. In such cases,
it might not be in the child’s best interest to cause
that child unnecessary distress. Scott Barrie may
have had other considerations in mind, but the key
principle is that the child’s interests must be
paramount. His amendments seem to be
altogether reasonable and I hope that the minister
will carefully consider all the amendments.
Dr Murray: I have considerable sympathy with
Scott Barrie’s amendments. I know that there are
arguments relating to the complexity of the
decisions that might have to be taken by the child,
but I would think that, to some extent, those would
be covered by the term “capacity” because, if a
decision is too complex for a child to take, the
child would surely not have capacity to take that
decision. Therefore, I am not completely
convinced by such arguments.
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A problem with wording might arise if we agree
to Scott Barrie’s amendments, with which, as I
said, I have considerable sympathy. Ken
Macintosh talked about how we express
ourselves. The amendments refer to a child having
capacity, but section 4(3)(b) refers to a young
person being “incapable”. There would be drafting
differences with respect to the treatment of
children and young people, which would have to
be addressed later.
Lord James Douglas-Hamilton spoke about
parents and whether the term “parent” includes
carers and foster carers. Perhaps the minister can
clarify whether the definition of “parent” at the end
of the bill relates to the Education (Scotland) Act
1980; I understand that “parent” in the 1980 act
includes carers, foster carers and other people
acting in loco parentis.
The Convener: We argued about that matter at
stage 1 and I think that we reached that
conclusion about the definition of “parent”. I
sympathise with what members have said. There
are issues relating to capacity and consistency
with other expressions. Like Elaine Murray, I am
not altogether persuaded by the argument that the
matter is too complex—I think that it can be dealt
with.
The presumption must be that we deal with such
matters in the light of other arrangements about
capacity. Capacity was dealt with in the Age of
Legal Capacity (Scotland) Act 1991, as well as in
the Children (Scotland) Act 1995, on the basis that
people above a certain age have the ability to deal
with all sorts of complicated issues. The matter
that we are discussing is one such issue, which is
of interest as well as of some importance. A child
will sometimes have a contrary interest to that of
its parent—not often perhaps, but that will certainly
happen from time to time.
It probably does not make much difference to
the reality of the situation, but the language in the
bill must be made less derogatory. Derogatory is
probably too strong a word, but the language must
be less unsatisfactory with regard to the incapable
child. The phraseology is not helpful—perhaps the
language of the legal definitions makes it appear
that way—and it has been the subject of objection
by almost all the groups that have an interest. I
would be happy if the minister could assure the
committee that those matters will be considered by
the Executive between now and stage 3, with a
view to those rather complex issues, which are not
as simple as Fiona Hyslop suggests, being tidied
up in a more satisfactory way.
Euan Robson: Elaine Murray asked about the
definition of “parent” in the 1980 act—it includes
carers and foster parents. We will consider the
convener’s point about some of the language in
the bill before stage 3; the point is well made.
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Some of the arguments are finely balanced, as
the committee rightly suspects; that has been the
flavour of the debate. I understand fully the intent
behind Scott Barrie’s amendments and I
recognise, not only from my discussions with him
but from the debate, why he has proposed them.
However, I am not entirely convinced that placing
full responsibility for decision making on a child is
the best route forward. Giving a child that level of
responsibility would be onerous in some
circumstances. The burden of having to consider
their many options and reach a conclusion on
something as important as their education would
place unnecessary pressure on a child.
The point about the Standards in Scotland’s
Schools etc Act 2000, from my recollection, is that
the child is choosing between what one might
describe as two concrete choices—placement in
one school or in another. In relation to this bill, we
are talking about dealing with a changing range of
abstract concepts because, as we know, needs
change. There is a difference in the level of
difficulty.
I emphasise that we are not saying that children
should not be involved in decision making about
their education. The new legislation encourages
the participation of children in decisions about their
education and children will be given the
opportunity to express their views and to have
them taken into account. It is important that
children are given a voice and that that voice is
listened to. Education authorities have a duty to
have due regard to the views of children in
decisions that affect them significantly, while
taking account of the individual’s age and maturity.
The bill further promotes involving children in the
decision-making process; I draw members’
attention to section 10 in particular. If we deal with
that section today, we will see that point in more
detail.
Furthermore, it is our intention that children will
have the right to attend the tribunal hearing and
will be able to give evidence to the tribunals
should they so wish. The approach that we have
taken in the bill is in line with article 12 of the UN
Convention on the Rights of the Child. The
purpose of article 12 is to ensure that children
have a voice in matters that affect them; it does
not suggest that the child should take full
responsibility for decision making. The responses
from children and young people to the consultation
on the draft bill reflected that view and influenced
our developments in the area. It was clear that the
children who were consulted felt strongly that they
should be entitled to give their views and to be
heard, but they did not state that they should be
the primary decision makers.
It seems that the amendments would create a
situation in which—the convener alluded to this—


99

939

25 FEBRUARY 2004

there could be tensions between the rights of the
parents and those of the child. The amendments
do not stipulate whose right would prevail in the
event that a parent and a child disagreed on a
matter. That could be a very significant point.
Conflicting appeals, for example, would be
particularly difficult.
There would also be difficulty in sharing
sensitive information. Scott Barrie recognises that
point in amendment 96C, but it would apply not
only to decisions about requests—it would apply
throughout. Any information that affected a child’s
additional support needs, and which was deemed
too sensitive or not in the child’s best interests to
know, could compromise the effect that the
amendments intend to achieve.
Children’s rights are a much wider issue than is
covered by the bill. I do not think that the bill is the
right vehicle to address the issue per se, since it
does not concern all children but only those with
additional needs.
The bill as it stands ensures that rights for
children with additional support needs are
consistent with those for children who do not have
additional support needs. If the amendments were
accepted, there would almost be two different
types of rights. Most important, the bill ensures
that children are able to give their views and that
their views are listened to.
We will take away the amendments and look at
them carefully. I have made it clear in the past
that, in doing that, I am not saying that we will
come back with a conclusion in favour of the
amendments. However, we will have further
discussion on them because they raise interesting
issues and some finely balanced judgments have
to be made. We will take account of what
members have said and if we come to the
conclusion that we will not lodge any amendments
at stage 3, we will let members know in advance
so that they can lodge their own amendments and
we can return to the debate in the full chamber.
I ask Ken Macintosh, on behalf of Scott Barrie,
to withdraw amendment 117 and not to move the
other amendments.
Mr Macintosh: I thank the minister for his
remarks. I listened carefully to his comments and I
am not persuaded by some of the arguments. It is
certainly not the intention behind the amendments
to place an onerous burden on children, nor do I
think that the amendments single out the child as
the primary decision maker. That interpretation of
the amendments is wrong and I cannot see how
the minister could read them to suggest that that is
the case.
If a situation is created in which a child and a
parent disagree, the situation can be dealt with; it
is still up to the education authority or the tribunal
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to make the decision. The child’s view should be
taken into account in the process, no matter what.
There may be other situations in which a child’s
views are taken into account—they should
certainly be taken into account whether or not they
disagree with their parent’s views. The fact that a
child may disagree with a parent is no reason not
to accept the amendments.
I am fundamentally concerned about the
minister’s opening argument that some ideas are
too complex for children to grasp. He is suggesting
that the complexity of the ideas can be grasped by
an adult, but not by a child. That is not the case.
We all have different abilities. Many adults have
difficulty in grasping certain concepts, but there
are many very able children who can grasp them.
Children have rights to be consulted and, in this
case, to initiate action. I disagree fundamentally
with the idea that the complexity of the issue
means that children should be disbarred from
having a key stake or a key role in the process.
Having said all that, I am in a difficult situation as
the amendments are not mine. I accept that the
minister has agreed to address the use of
pejorative terminology and to try to address the
issue of how we deal with children with capacity.
Although there have been no guarantees, Scott
Barrie will be able, if I do not press amendment
117, to move all the amendments at stage 3 if he
is not happy with the Executive’s position.
Therefore, I will ask the committee to agree to
amendment 117 being withdrawn.
Amendment 117, by agreement, withdrawn.
11:00
The Convener: Amendment 69 has been
debated with amendment 68. I remind members
that amendment 69, if it is agreed to, will pre-empt
amendments 165, 70 and 8.
Amendment 69 moved—[Euan Robson]—and
agreed to.
Amendments 9 to 11 and 118 not moved.
Section 4, as amended, agreed to.
Section 5—Other children and young persons
Amendment 71 moved—[Euan Robson]—and
agreed to.
Amendments 12 and 119 not moved.
Amendment 72 moved—[Euan Robson]—and
agreed to.
Amendments 13 and 120 not moved.
Section 5, as amended, agreed to.
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Section 6—Assessments and examinations
The Convener: Amendment 73 is grouped with
amendments 74 and 76 to 78.
Euan Robson: I lodged amendment 73 in order
to extend the rights of parents and young people
to request a particular type of assessment, which
has always been the policy intention. The
importance of allowing parents and young people
a degree of freedom in specifying a particular type
of
assessment
was
emphasised
during
consultation on the draft bill.
According to the bill as introduced, however,
parents and young people can go on to request a
particular type of assessment only if they
themselves had made an initial request for the
education authority to establish additional support
needs or eligibility for a CSP. In cases where,
according to the bill as introduced, the education
authority has initiated the process, there is no right
for parents and young people subsequently to
request a particular type of assessment. Such a
right should obviously be granted to them.
Amendment
73,
and
the
consequential
amendments 74, 76, 77 and 78, follow through on
the policy intention that informed section 6.
I move amendment 73.

will establish the intelligence quotient and true
potential of the child or young person. As both
disciplines have different functions, children
should have access to both and not have to
choose between them.
I support amendments 123 and 152 in the name
of Rosemary Byrne. They were recommended by
the National Autistic Society on the ground that a
process of assessment or examination should be
carried
out
by
appropriately
qualified
professionals. I do not think that amendment 125,
which suggests that it is appropriate for the
education authority to consult the person making
the request, is unreasonable.
I also support amendment 127, in the name of
Donald
Gorrie,
which
has
also
been
recommended by the National Autistic Society. It
seeks to ensure that multidisciplinary assessment
or examination should include educational,
psychological and medical elements unless the
person who makes the request specifies that one
or more of those elements should not be included.
Such a request appears to be entirely reasonable,
especially in cases that involve autism. It would
mean that the local authority would have to take
action unless the parents considered it to be
unnecessary.
I move amendment 166.

Amendment 73 agreed to.
Amendments
74
to
Robson]—and agreed to.
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moved—[Euan

The Convener: Amendment 166, in the name of
Lord James Douglas-Hamilton, is grouped with
amendments 168, 122 to 125, 171, 127, 172 and
152. If amendment 123 is agreed to, amendments
124 and 125 will be pre-empted.
Lord James Douglas-Hamilton: Amendments
166, 168, 123, 125, 171, 127 and 172 are enabling
provisions and have exactly the same theme. It is
right to ensure that an assessment takes into
account other factors and applies tests, because
examination by itself might provide merely a
superficial overview of a child’s needs. Parents
must have the right to request an assessment
and/or an examination, as they deem appropriate,
or a combination of educational, psychological or
medical assessments or examinations as
appropriate. I point out that I am speaking to
amendments 166, 168, 171 and 172 on behalf of
Independent Special Education Advice (Scotland).
Parents need to be able to request an
assessment and/or examination from educational,
psychological and medical personnel. Medical
personnel would give the diagnosis and should
include, if necessary and depending on the
circumstances, a specialist therapy assessment
report from speech and language therapists,
physiotherapists, occupational therapists or
whoever. The educational psychology assessment

The Convener: I will speak to amendments 122
and 124 and the other amendments in the group. I
said earlier that the process of assessment and
examination was one of the most important
elements of the bill to get right. Although I am
perfectly satisfied that the bill need not specify
everything in that respect, the matter raises a
number of questions that Lord James DouglasHamilton touched on. That said, I do not support
the amendments to which Lord James spoke.
They are too prescriptive and would perhaps move
the balance too much against local authorities
which will, after all, have been initiating rights in
that regard.
Amendment 122 seeks to ensure that the
assessment procedure is stimulated not just by a
request from a parent. In most cases, it might
happen more automatically through action that is
initiated by the education authority. However, it
does not follow that the parent should not have
greater involvement in the process, such as
section 6 seeks to secure. Although the wording of
the amendment might or might not be correct, it
suggests that we need to consider assessments
more broadly, not just those that are stimulated by
the parent under the formal request provision.
The intention behind amendment 124 is not
entirely dissimilar to that which is behind
amendment 122, in that it seeks to widen the
range of issues that must be considered. For
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example, it seeks to bring into consideration not
only the person in question but the means by
which an investigation should be carried out.
The difficulty is that we are trying to include a
wide range of different situations in one go. Some
people’s conditions will be identified early and
given a label; however, others will require more
complicated psychological assessments to identify
the problems, some of which may be multifaceted.
Most such issues will have to be dealt with in
consultation on the code of practice, but we need
reassurance from the minister on the process that
local authorities will have to go through.
I have some sympathy for some of the other
amendments and I understand the reasoning
behind them, but I feel that they are a little
prescriptive about what local authorities would be
required to do: they would not fit all circumstances.
Ms Byrne: As Lord James said, amendments
have been lodged at the request of the National
Autistic Society. I think that everyone knows of my
concerns about ensuring that correct assessments
are carried out by appropriate people and that
parents are listened to. I believe that most parents
know better than professionals when something is
not right and needs to be assessed. With
amendments 123 and 152, I seek to ensure that
the correct professionals are involved.
In some areas, there is a dearth of appropriate
clinical psychologists, who are the experts in, for
example, autistic spectrum disorder. In some
areas, speech and language therapists, who also
have expertise in that area, are thin on the ground.
It is incumbent on us to ensure that assessments
and examinations are excellent so that appropriate
identification is made, which will allow appropriate
planning to be made for, and will allow appropriate
monitoring of, young people. If identification is not
correct, it will not matter what planning is made
because it will not be appropriate.
This is a key issue and I hope that Lord James’s
amendments will also be accepted. They are in
the same spirit as amendments 123 and 152, and
seek to tighten things up so that parents do not go
round the houses trying to get assessments when
they have a gut feeling. Sometimes teachers, too,
can feel that something is not right, but no
appropriate assessment is made because the
correct professionals are not there to make the
assessment. We need to tighten up the bill, rather
than have such matters in the code of practice. I
hope that committee members will agree to the
amendments.
The Convener: I welcome Donald Gorrie to the
committee. He has been sitting patiently through
our other deliberations. I ask him to speak to
amendment 127 and the other amendments in the
group.
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Donald Gorrie (Central Scotland) (LD): As
Lord James said, amendment 127 endeavours to
address points that have been raised by a number
of organisations, in particular, by the National
Autistic Society. The thrust of that society’s
request, which led to the amendment’s being
lodged, was that multidisciplinary assessments
should be made. Section 6(5) of the bill says that
reference to assessment or examination
“includes
educational,
psychological
assessment or examination.”

or

medical

Amendment 127 suggests replacing that phrase
with
“relates to multi-disciplinary assessment”

and so on.
In any services, there is always a risk of
professional fragmentation. It is important to
ensure that all three relevant services are brought
together. That is the first objective.
Secondly, there is the issue of whether parents
or young people should opt into or out of a system.
The amendment suggests that the norm would be
the tripartite multidisciplinary assessment, but that
parents or young people would have the right to
opt out of all, or any part, of the assessment.
It seems to be a reasonable proposition that,
rather than parents having to request each
assessment—whether educational, psychological
or medical—individually, their child should get the
whole group but that, if they wished some aspect
not to be considered they could, accordingly,
request that. In this case, opting out is a sensible
proposition. I am happy to speak to amendment
127 but, as an incomer to the committee, I am also
happy to leave it to Lord James Douglas-Hamilton
to decide, in the light of the whole picture, whether
to press the amendment to a vote. Obviously, I do
not have a vote.
11:15
Rhona Brankin: Donald Gorrie was not here
during the committee’s evidence taking. I
understand that the overwhelming majority of the
evidence and the consultation results suggested
that the existing system of assessment was overburdensome and that, in many cases, a medical
assessment was not appropriate. The committee’s
discussion brought up the concerns of certain
groups that represent children—notably, children
with
autistic
spectrum
disorder—whose
occasionally difficult behaviour could be the result
of an underlying condition.
Given that children have been diagnosed
incorrectly in the past, even with multidisciplinary
assessments, I would like the minister to reassure
the parents of such children that the bill will ensure
that assessment is of the highest quality and that
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the conditions in question will be diagnosed
accurately.
Mr Macintosh: I will speak specifically to
amendments 122 to 124. I endorse the convener’s
remarks. I am not wedded to the specific wording
that is proposed, although I inform the committee
that I intended to lodge amendments that were the
same as those which Lord James DouglasHamilton has lodged, because I think that the
underlying issue needs to be addressed.
The wording of section 6(3) will give too much
power and control to the education authority and
does not even refer to the role of parents or
children or their right to be consulted. The use of
the term “education authority” is redundant
because the education authority will be
responsible for the process in any case. To
include the term in section 6(3) will emphasise the
centrality of the education authority’s role and, by
doing that, will to some extent exclude parental
rights in the matter.
There is no doubt that assessment, diagnosis
and examination can be very contentious; they are
certainly important for children with additional
needs. I can think of many examples of that.
MSPs tend to get involved in additional support
issues when the system has broken down. That
can relate to resources or support that are
available, or to placing requests, but very often it
relates to assessment, diagnosis and examination.
Without giving names, I can think of an example in
which the parents feel that their child is likely to be
diagnosed as being on the autistic spectrum.
There has been no diagnosis yet, but the authority
wishes to use a psychiatrist who has no expertise
in that area but specialises in another area.
The fact is that assessment, diagnosis and
examination are a matter of contention. It could be
argued there should be systems in place to
resolve such matters but, ultimately, it is the
education authority that decides. It is probably for
the code of practice to describe best practice. The
fact that parents are not mentioned—indeed, they
are excluded—from the provisions of section 6(3)
will be to their detriment. Education authorities,
however, are mentioned specifically, which is too
one-sided. We have not struck the right balance
between the two, albeit that it is a difficult balance
to strike.
I am sympathetic to Rosemary Byrne’s
amendment 123. Indeed, I was going to suggest a
similar amendment that would have included in
section 18 a reference to the code of practice. We
do not want to encourage a situation in which
parents could shop around for a pet expert. We do
not want them to go anywhere they can to get the
person who will give them the diagnosis that they
want. There is no doubt about the fact that a
balance has to be struck.
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I move on to comment on Donald Gorrie’s
amendment 127. The committee has looked at the
importance of multidisciplinary assessments.
Although the bill removes the compulsory element
from assessments, it does nothing to take away
from the multidisciplinary element, which
continues to be implicit in the system.
Given that the substance of Donald Gorrie’s
amendment 127 concerns professional practice,
we should consider including its provisions in the
code of practice rather than in the bill, because
there is a danger that it could quite easily become
outdated. I echo my colleague Rhona Brankin’s
point about opting in and opting out, which we
debated previously and concluded that we were
happy with the current system.
Dr Murray: I have two or three points to make.
The first relates to Donald Gorrie’s amendment
127. Like my colleagues, I do not support it
because it could result in young people being
subjected to unnecessary assessment. If a parent
did not know that they could opt out of the
assessment, the child would be subjected to an
unnecessary and intrusive assessment.
I seek guidance either from the minister or the
bill team about the legal meaning of the word “or”.
We had some debate about its meaning when we
looked at section 2. In the definition of eligibility for
the comprehensive support plan, is the use of the
word “or” inclusive or exclusive? Does
“assessment or examination” mean one or other or
does it mean both? The answer to that question is
central to whether Lord James Douglas-Hamilton’s
amendments are necessary.
Fiona Hyslop: The central issue lies in Lord
James Douglas-Hamilton’s amendment 125 and
Donald Gorrie’s amendment 127. It is true to say
that the overwhelming body of evidence was that
there should be an end to compulsory
multidisciplinary assessments.
It was the professionals who gave evidence to
the committee who expressed the view about the
importance of assessments in allowing them to
decide which assessments are necessary. Ken
Macintosh reflected the debate well: a balance has
to be struck. Again, at stage 1 we said that we
wanted to see a general shift in the balance of
power in the bill from local authorities and
agencies towards parents. I ask Lord James
Douglas-Hamilton to address that in his summing
up.
Amendment 127 may be slightly misplaced. It
assumes that there should be compulsory
multidisciplinary assessments from which parents
could opt out. I do not think that that is what is in
the amendment. As I think the minister will reflect,
the drafting of amendment 127 would allow a
multidisciplinary assessment if the professionals
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wished it. A fine line is involved and we have to
ensure that we interpret it correctly.
The strongest evidence that we received on
assessments came from the parents’ group that
we spoke to in committee room 1 and from
parents who wrote to the committee. Parents who
have gone through the system successfully, who
got a record of needs and all the support that they
need for their child, told us that other parents
would not have been able to navigate the system
as well as they had. We have to ensure that
children are not missed. That is implicit in what we
are trying to achieve.
I am open to the arguments that have been
made for amendment 127: the opt-out makes
sense. I am not sure, however, that the current
drafting of amendment 127 would allow it to do
that under the law.
Euan Robson: We will resist amendment 166
and consequential amendments 168 and 171.
Amendment 166 makes explicit what is implicit in
the bill. The process that is referred to in section
6(1)(b) may be a process of assessment or a
process of examination or a mixture of both. I
hope that that covers Elaine Murray’s point—I
think that Fiona Hyslop made a similar point. The
bill is deliberately not prescriptive in that regard. It
has never been the policy intention that the terms
“assessment” and “examination” should be taken
to be mutually exclusive and we do not believe
that the drafting of the section implies that they
are. The references to assessment and
examination have not been defined specifically in
the bill, other than to indicate that they include
educational,
psychological
and
medical
assessments and examinations.
One of the principles of the bill is that the new
system should be responsive to the individual
needs of the child. That applies as much to the
process of assessment as to the support that will
be provided to meet those needs; the bill has been
drafted to reflect that. That is a positive move
away from the current system of formal
assessments, which is the point that Rhona
Brankin made. I repeat that the process that is
referred to in section 6(1)(b) is flexible and allows
for both assessment and examination. Therefore,
amendment
166
and
the
consequential
amendments are really not needed.
I turn to amendment 122, which I do not think is
necessary. It appears to intend to stipulate that
where assessments or examinations are used
other than as a result of a successful request
under section 6, the authority must use such a
person as it thinks appropriate to carry out the
assessment. That is an unnecessary stipulation.
To turn the argument around, it is difficult to
imagine an education authority’s using an
inappropriate person. In addition, if an authority
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systematically used inappropriate people, HMIE
would pick that up quickly. More important is the
fact that the effect of the amendment would be
much wider than is intended. Insertion of the
words “or otherwise” would take the provision
beyond assessment requests to any process of
assessment or examination, not just in relation to
education, and would apply it to any child or young
person, not just those for whom the education
authority is responsible. I appreciate the points
that the convener made but we will, for the
reasons that I have outlined, resist amendment
122.
I turn to amendments 123 and 152. Again, I
appreciate the intention behind Rosemary Byrne’s
amendment 123, but it is important that an
education authority that is charged with identifying
and addressing the needs of children who require
additional support is allowed discretion as to who
might be an appropriate person to assess those
needs. Although qualifications are important and
applicable, they should not be the sole factor that
determines the appropriateness of professionals to
carry out assessment or examination. Other
factors will be considered, such as availability and
experience that relates to young people. It is most
unlikely
that
authorities
would
operate
arrangements whereby an unqualified or
inappropriately qualified individual would be
responsible for assessing children’s additional
support needs. Again, HMIE would pick that up in
inspections.
Amendment 152 intends that the code of
practice include provision about
“appropriate persons to carry out a process of assessment
or examination under section 6(1)(b), and the professional
qualifications of such persons”.

To set out all the professional qualifications of all
those who might carry out the various types of
assessments—which is what the amendment
seeks—would be burdensome and possibly not
even achievable. Given that additional support
needs address a wide spectrum of needs, the
range of professionals who might become involved
in assessing children with additional support
needs and the range of their qualifications could
be extensive. I do not believe that amendment
152, like amendment 123, is necessary and I ask
Rosemary Byrne not to move it.
Amendment 124, in the convener’s name,
attempts to clarify that a variety of assessment
tools and techniques might be employed during
assessments for additional support needs. I agree
whole-heartedly that we need such flexibility.
However, the amendment does not clarify the
situation: it separates the person who is charged
with undertaking an assessment from the means
of assessment, yet the person whom the
education authority charges with performing an
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assessment should be responsible for the means
by which they undertake that assessment and will
be chosen by the education authority on that
basis. For example, educational psychologists use
their professional judgment to decide their
approach to assessing a child or young person.
That is right and proper and will bring to bear the
accepted standards and practices of their
profession. Therefore, the amendment is
unnecessary, so I ask the convener not to move it.
11:30
As for amendment 125, I agree with Lord James
Douglas-Hamilton that the views of the parent,
young person and child are vital to the
assessment and support process. We have
included a provision that will ensure that the views
of parents, children and young people are taken
into account in the system. Section 10 says that
authorities must take into account information that
is submitted
“by or on behalf of the child or young person”.

I am not convinced by Ken Macintosh’s argument:
we cannot include such a provision in every
section. The appropriate place to put the provision
is in section 10. However, I take the point that
several members made about the code of
practice, which will give guidance on encouraging
and facilitating parents’ participation. Amendment
125 would add a layer of bureaucracy and is
unnecessary, so I ask Lord James not to move it.
Amendment 127 is interesting. What Fiona
Hyslop said was correct and I agree with Donald
Gorrie that multidisciplinary assessments may be
important. I also agree that parents and young
people should be entitled to give their views on the
assessment process. However, amendment 127
represents a retrograde move. It is important that
the bill says that assessments may include
educational, psychological or medical elements,
but it is not prescriptive about that. Other
assessments, such as care assessments, may be
requested and undertaken by the education
authority when it is thought that such matters
would have an impact on the child’s learning. As
Fiona Hyslop said, that flexibility was requested
and supported during the consultation on the bill.
Amendment 127 harks back—if members will
excuse the expression—to the 1980 act, which
restricts the assessments that can be undertaken
for the record of needs process to educational,
psychological and medical assessments. It has
never been our intention to do that in the bill. We
want to move away from an inflexible system—we
want the new system to be responsive to the
individual child’s needs and the bill has been
drafted to achieve that. The bill’s scope is wider
than the amendment would allow for, so I ask the
committee to reject the amendment.
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Similar points can be made about amendment
172. I resist that amendment because it fails in its
intention to allow flexibility in assessments.
Instead, it would restrict the assessments to
medical,
psychological
and
educational
assessments. The word “includes” in section 6(5)
will ensure that other types of unspecified
assessment—such as care assessments, which I
mentioned—can be undertaken when they might
reveal whether a child has additional support
needs or requires a CSP. The greater flexibility in
the bill is extremely important. The amendment
would not improve the assessment process: it is
well meant, but it would do the reverse by
restricting the process. On that basis, I ask the
committee to reject the amendment.
I hope that my response has covered as many
of the issues as possible.
Lord James Douglas-Hamilton: I listened
carefully to the minister. The principle that we
stand for is that the most vulnerable people must
be protected and properly cared for. Ken
Macintosh correctly stated that the underlying
issue needs to be addressed fully and that
parental rights should not be excluded. The fact
that parents are not mentioned is to their
detriment, and there is a balance to be struck. The
great worry throughout the bill is that local
authorities could see it as an opportunity to lessen
levels of support for certain categories of children
who have additional support needs. I know that
that is not the deputy minister’s purpose—nor is it
Peter Peacock’s purpose—but it is a genuine
worry among parents.
Donald Gorrie’s amendment 127 is important
and it would be helpful to have its wording in the
bill. I listened carefully to what the minister said,
and I think that it will be fair to the National Autistic
Society and to Donald Gorrie if we do not press
amendment 127 now but seek to return to the
issue at stage 3. I believe that something needs to
be done and that greater efforts should be made
than were suggested by the minister’s statement. I
would like to leave open the option to return to the
matter. As the minister said, the amendment could
perhaps have been worded better—it may have
been defectively drafted or even inadequately
worded—but the point that it makes is valid and
we should have the right to return to the subject at
stage 3 because it is important to those who suffer
from autism.
On Rosemary Byrne’s amendment 123, I do not
think that it is unreasonable to include in the bill
“an appropriately qualified professional”. In days
past—20 years ago—one of my friends who
wanted to be a parliamentary candidate was
turned down by a constituency association on the
ground that he was too professional.
The Convener: That may account for a lot.
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Lord James Douglas-Hamilton: Happily, those
days are long gone. To include a suitable
description in the bill would do nobody any harm.
Amendment 166, by agreement, withdrawn.
Amendment 50 moved—[Lord James DouglasHamilton]—and agreed to.
Amendment 78 moved—[Euan Robson]—and
agreed to.
The Convener: I propose that we take a fiveminute break.
11:38
Meeting suspended.
11:48
On resuming—
The Convener: Amendment 121, in the name of
Lord James Douglas-Hamilton, is grouped with
amendment 126.
Lord James Douglas-Hamilton: The idea for
amendment 121 came from the Scottish Human
Services Trust. The meaning of new subsection
(1A) in amendment 121 is that, when a child’s
parents or a young person has arranged for or
undergone an independent assessment or
examination by a relevant professional, the local
authority must take into account the findings of
such an assessment or examination. New
subsection (1B) defines the nature of written
findings.
Amendment 126 requires the authority to inform
in writing the person who is making the request of
the findings. It also requires the authority to take
into account the written findings. That is
straightforward professionalism. It is important that
there should be written findings because, in a
contentious case, the parent will need to know the
reasons behind a decision before making an
appeal. Also, a parent or young person can appeal
only with a written document. The amendment
supports high professional standards and operates
as a safeguard for parents.
I move amendment 121.
Mr Macintosh: I understood that an authority
was already obliged to take into account an
independent assessment that a parent, child or
family sought because they were unhappy with the
assessment that they had received through the
education or health authority. That is my
understanding of the current record of needs
system and of the bill. I would like the minister to
clarify that point.
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Euan Robson: Yes, that is provided for in
section 10. I hope that that is helpful.
Despite Lord James’s eloquence, we still find
the drafting of amendment 121 unclear. I assume
that its purpose is to require the education
authority to take account of any previous
assessments regarding additional support needs
submitted by the parent on behalf of the child. The
education authority has a duty to take account of
any reports submitted by or on behalf of the child
or young person as part of the process of
establishing additional support needs under
section 10. However, such an assessment
report—which could be out of date, partial or
misleading—should not form the whole basis of
the education authority’s assessment of the child.
That would be inappropriate. The education
authority is charged with responsibility for
identifying the child’s needs and, although it must
not submit the child to any unnecessary
duplication of assessment, it must undertake an
accurate and thorough investigation in reaching
any conclusions as to the needs of the child or
young person and the appropriate way in which to
meet those needs.
Further, amendment 121 fails to define what
request it refers to—if it does not refer to an
assessment request, what does it refer to?—and
what it means by
“prima facie an appropriate person”.

The amendment is unhelpful and unclear, and it
relates to duties that have already been placed on
education authorities. I ask Lord James to
withdraw that amendment.
I ask the committee to reject amendment 126,
as it would not help the education authority to
assess the needs of the child. It adds nothing to
the process and proposes that a parent who is
dissatisfied with the authority’s findings regarding
an assessment may initiate another assessment
process. It then proposes that the education
authority must take account of those findings. Of
course, there will be cases in which the outcome
of the assessment is what parents expected it to
be and there will be other cases in which it is not.
We do not want to encourage a culture of counterassessments in which reports that do not find in
favour of the parents are automatically rejected.
Including this amendment would run the risk of
creating a cycle of assessments that would never
end. That would not be helpful for the child, who
would be subjected to those continuous
assessments. The process must have an end
point and the amendment would seem to preclude
that.
As the committee knows, the bill includes ways
in which any difference of opinion can be
addressed, such as mediation and dispute
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resolution procedures. I think that the provisions in
section 10(2)(c) are sufficient to require the
education authority to take account of any
additional information that is supplied by parents.
For those reasons, I hope that Lord James will be
prepared not to move amendment 126.
Lord James Douglas-Hamilton: I would like to
study in detail what the minister has said. The
most important point is that, when there is a
dispute involving a parent and a local authority,
the parent needs to be given reasons in writing
because, without that, the parent cannot
effectively appeal. That is an extremely important
safeguard. It might be that there are all sorts of
drafting inadequacies, which the minister has
highlighted, but the principle is that parents should
be dealt with fairly by being given written reasons
so that they can take the matter forward.
I accept what the minister says about the need
for there to be an end point to any dispute. I am
not concerned about the drafting, which might be
inadequate, but I am concerned about the
principle. If the minister is prepared to take that
point away and consider it before stage 3, I will not
press amendments 121 and 126.
The Convener: It is not usual to allow the
minister to come back in at this stage.
Lord James Douglas-Hamilton: The minister
nodded his head.
Euan Robson: I will do more than nod my head
and will say that we will take the matter away but I
do not assure you that we will come back with
amendments. We will certainly consider the points
that have been made, but we believe that
amendment 96 covers the points that you have
just articulated.
Lord James Douglas-Hamilton: We will study
the bill and what the minister has said. If
necessary, either the minister or I will return to the
issue at stage 3.
Amendment 121, by agreement, withdrawn.
The Convener: If amendment 79 is agreed to,
amendment 167 is pre-empted.
Amendment 79 moved—[Euan Robson]—and
agreed to.
Amendments 168 and 122 not moved.

954

Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 123 disagreed to.
Amendments 124 and 125 not moved.
The Convener: Amendment 51, in the name of
Lord James Douglas-Hamilton, is in a group on its
own.
Lord James Douglas-Hamilton: Amendment
51 was lodged because there is a need for an
objective test. The amendment would ensure that
professionals in the field could carry out their
duties without having to look over their shoulders
to consider matters that are not strictly relevant. It
would involve strengthening the duties on local
authorities with a view to ensuring fairness to the
child and to the child’s family.
I move amendment 51.
Dr Murray: I was a bit puzzled by the meaning
of the amendment. It could also be read as saying
that after an authority has taken a decision on
receiving an assessment, it does not have to bear
in mind whether any facilities are available to
provide the child with the necessary support. That
might just be the way in which I am reading the
amendment but, if the local authority is not to
“take into account the … human resources, or the available
facilities”,

a child could end up requiring something that is
not available anywhere in the country. I find the
amendment to be very peculiar.
Mr Macintosh: We have debated the question
of reasonableness and reasonable costs already
and I accept that that is an important principle.
However, standing the principle on its head and
suggesting that authorities should never take
account of human or financial resources is
unreasonable and unrealistic. We have already
established the principle and I ask Lord James not
to proceed with the amendment.

Amendment 123 moved—[Ms Rosemary Byrne].
The Convener: The question is, that
amendment 123 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)

12:00
Fiona Hyslop: Will the minister confirm that the
provision that we thought might be an open-ended
get-out clause was deleted by amendment 63,
which was agreed to at our previous meeting? The
inclusion of that amendment means that what the
bill says about expenditure being reasonable and
appropriate reflects the wording of the Education
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(Scotland) Act 1980; that is, education authorities
do not have a complete get-out, although there are
restrictions so that the commitment is not
completely open-ended.
I genuinely understand Lord James’s argument,
but I think that it may be beside the point because
the issue was addressed last week, when we
considered whether local authorities should be
able to resist applications for support that go
beyond the realms of what is felt to be reasonable.
The definition of what is reasonable was improved
by the Executive in a previous amendment.
The problem with dealing with stage 2 week in,
week out is that some amendments can be
overtaken by what has happened at previous
meetings. Lord James’s concerns have already
been addressed, although we may need to look at
the shape of the bill to see how all those
amendments fit in. I think that amendment 51 has
been superseded by last week’s decision.
The Convener: I must say that I would have
been astonished if Lord James had agreed to an
amendment like amendment 51 when he was a
minister.
Ms Byrne: I am not convinced that we have
addressed these issues. My reading of
amendment 51 is that it is a perfectly sensible
amendment, which would simply ensure that the
person who carries out the assessment does not
have an eye to what facilities or resources are
available. That is right and proper. The assessor
should carry out the assessment without any
prejudices in mind and the recommendations that
the assessor makes should then be considered. I
hope that if this perfectly sensible amendment is
not agreed to, as looks likely, the minister will take
on board and consider the premise of the
amendment.
Euan
Robson:
Other
members
have
adequately dealt with the arguments, but one
further point is that amendment 51 is slightly
confused in its execution, because it seems to
confuse the roles and responsibilities of the
person who undertakes the assessment on the
education authority’s behalf and the education
authority itself. I do not know that I need go into
that much further, but those roles are essentially
different. The education authority has a duty under
the bill to meet the child’s needs once those have
been identified. The education authority also has a
duty to provide adequate and efficient education
for every child. That is a weighty responsibility,
which the education authority must take seriously,
but it is not part of the responsibility of the
assessor. Amendment 51 confuses those issues.
It makes no sense to place a restriction on the
assessor that relates to a responsibility that the
assessor does not have. The amendment does
not respect the difference in the roles of the
assessor and the education authority.
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I agree that the question of expenditure was
addressed by amendment 63, which was agreed
to last week.
I invite Lord James to withdraw amendment 51.
Lord
James
Douglas-Hamilton:
The
amendment makes the valid point that
assessments should be carried out in a
professional way, although its wording is perhaps
not as clear as it might be. However, the issue
comes down to reasonableness and the way in
which the professional duty of assessment should
be carried out. That should be dealt with fully in
the code of practice. I will not press amendment
51, but it has flagged up the concern that the duty
of assessment should be carried out on
professional grounds and that irrelevant material
should not be considered.
Amendment 51, by agreement, withdrawn.
The Convener: Amendment 126 has already
been debated with amendment 121. Do you wish
to move amendment 126, Lord James?
Lord James Douglas-Hamilton: The minister
has given an undertaking that he will consider the
issue. He made no further commitment than that,
so we may seek to return to the issue with another
amendment at stage 3.
Amendment 126 not moved.
The Convener: Before calling amendment 80, I
remind members that amendment 80 pre-empts
amendments 169 and 170.
Amendment 80 moved—[Euan Robson]—and
agreed to.
Amendments 171, 127 and 172 not moved.
Section 6, as amended, agreed to.
Section 7—Duty to prepare co-ordinated
support plans
Amendment 14 not moved.
The Convener: Amendment 81, in the name of
the minister, is grouped with amendments 81A,
81B, 173, 82, 85, 85B, 85A and 87 to 89. If
amendment 82 is agreed to, I will not be able to
call amendment 17, because it will have been preempted.
Euan Robson: The purpose of amendment 81
is to allow for the requirement for a co-ordinated
support plan to be disapplied where the parent
and the education authority are content with the
arrangements that are in place. That will eliminate
unnecessary time and paperwork. The situation
might become more common as service levels
improve in years to come. There will be no time
limit on the waiver and no obligation to review it. It
will automatically fall when the parent or young
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person requests a CSP or the authority
subsequently
initiates
arrangements
for
considering whether a CSP is required.

down that road because, at the very least, it opens
the way for the needs of some children to be
overlooked.

Amendment 82 is a technical amendment to
facilitate amendment 85. It deletes the provisions
on the regulation-making power in respect of coordinated support plans, which amendment 85
relocates to section 9. From a drafting point of
view, it is felt that they sit better in that section.

Amendment 81A seeks to address that situation
by stipulating that all children who would qualify
should be notified in writing if they are not going to
receive a CSP. We have already debated the
issue of notifying parents in writing. It is extremely
good practice and communicating decisions in
writing is a strong principle, because it means that
there is less room for oversight, error or
misinterpretation.

Amendment 85 serves two purposes. First, it
creates a duty on education authorities to
discontinue a CSP, but only where the authority
and the parent or young person agree that a CSP
is no longer required. The bill is aspirational and
one of its key principles is that all children should
have their additional support needs identified and
assessed, irrespective of whether they have a coordinated support plan. We are moving towards an
inclusive society and a time when safeguards such
as CSPs will not be required. The amendment is
needed to take account of situations in which
everyone is satisfied that support is being coordinated and delivered without the need for a
piece of paper and the added bureaucracy that
comes with it.
The second reason for amendment 85 is
technical; it inserts the text of section 7(4), with
some minor amendments, to allow the regulations
on the CSP to prescribe notification under section
9(2). For example, Scottish ministers will be able
to prescribe the form and content of the
notification of the proposal to establish whether a
CSP is needed, and that will also apply to reviews
of the CSP.
Amendments 87, 88 and 89 are consequential to
amendment 85 and they reflect the agreement
between the parent and the education authority
not to prepare a CSP. I will deal with the other
amendments, which are not in my name, when I
sum up.
I move amendment 81.
The Convener: I should point out that the
debate would normally move to Ken Macintosh to
sum up on the amendments to the amendments,
but I propose to allow the minister to come back in
at that point, as at the previous meeting. That
seems to be a much more sensible arrangement
than the one that I was supposed to follow last
time round.
Mr Macintosh: I appreciate the minister’s
argument. I know from experience that there are
many cases in which children have a record of
needs and the system works absolutely fine for
them and other cases in which children do not
have a record of needs and still get the support
that they need without, one might argue,
unnecessary or cumbersome bureaucracy.
However, there is undoubtedly a danger in going

I was concerned by the minister’s concluding
remarks when we debated the matter earlier this
morning that despite the fact that parents and
families are obliged to submit a request and,
indeed, conduct all their affairs in writing, there is
no reciprocal obligation on the local authority. I am
pretty sure that the minister said that it was
unnecessary for the local authority to carry out its
part of the obligation in writing and that he was not
going to revisit the issue. I would welcome his
comments on that. Whether or not that is the case,
we would be failing in our duty if we did not insist
that authorities that have recourse to the provision
in amendment 81 should notify parents and
families in writing.
I want to pick up a number of points that arise
from that earlier debate. First, I hope that the
minister will reflect on Elaine Murray’s comments
about the phrase
“the young person is incapable”

in amendment 81. Secondly, my own amendment
81A refers to a “decision in writing”. However, we
agreed earlier that any decision should be not only
given in writing but contained in some form of
permanent record. In that light, although I certainly
want the principle behind amendment 81A to be
accepted, I am not sure whether we should accept
the exact wording of the amendment or reword it
to reflect our earlier discussion about putting
decisions in writing or in another form of
permanent record.
Before I speak to amendment 85A, which is in
the same grouping, I pay tribute to the National
Autistic Society for drawing my attention to the
matter that the amendment seeks to address.
Through amendment 85, the minister seeks to
shift to section 9 the duties outlined in section
7(4)(b) in the bill as introduced. I was surprised
when the National Autistic Society pointed out that
section 7(4)(b) and amendment 85 seek to create
an annex to the co-ordinated support plan. Indeed,
I found it quite extraordinary that I should have
discovered that the CSP will have an annex only
after our lengthy debate on the whole process.
The society was also concerned to find out from
the minister that the annex to the CSP will not be
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appealable. To my mind, such a measure not only
causes parents a great deal of anxiety, but
undermines the whole principle of the CSP and
the tribunal system. I am very unclear about what
information will go into the annex and what will go
into the CSP.
I have lodged amendment 85A as a probing
amendment—we do not necessarily have to call
the information that we are talking about an annex,
but that is what we call it. The most important point
is that we discuss what is contained in the annex
and why on earth it should not be appealable
before a tribunal.
I move amendment 81A.
Ms Byrne: In many ways, amendment 81B is
quite similar to amendment 81A. Ken Macintosh
raised the question of providing views and
decisions in formats other than a written one.
Amendment 81B addresses that issue. I am
interested to hear what the minister has to say on
both amendments, because they are similar.
It is important that we establish the principle that
feedback should be provided in a format that
people can understand and use if they need to
appeal or whatever. Amendment 85B seeks to
ensure that the reasons why a CSP has not been
prepared for someone should be recorded in some
way for future reference. After all, that happens at
the moment with the record of needs. The
amendment seeks to tighten up the provisions so
that records are kept and paperwork is retained for
future reference or re-examination. People might
wish to use such records to further their pursuance
of resources, for example, or to seek to re-open a
case if they decide at a later date that they have
made a mistake.
Lord James Douglas-Hamilton: Amendment
173, which was lodged on behalf of the parents’
charity ISEA, is a strengthening provision. It
proposes that an education authority must take
into account the advice and information of other
agencies and I commend it to the committee. I
would be grateful if the minister could say whether
the terms of section 10(2) are sufficient, whether
amendment 173 is consistent with that section, or
whether the amendment is necessary to put the
matter beyond any possibility of doubt.
Ken Macintosh’s amendment 81A is important
and is echoed by other similar amendments. He
said that we will fail in our duty if we do not ensure
that parents are notified in writing when an
education authority rejects an appeal or request
made by them. That is an important provision, as
parents need written notification for an appeal. If
the minister accepts the important principle of
amendment 81A, there will be a consequential
effect on other parts of the bill and consequential
amendments might have to be lodged at stage 3. I
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wish to concentrate on the principle of the
amendments, rather than the way in which they
are drafted. I look forward to hearing what the
minister has to say.
Dr Murray: My reading of amendment 81 is that
a decision not to prepare a CSP needs to be
agreed by the education authority and the parents.
I disagree with Ken Macintosh’s and Rosemary
Byrne’s amendments, because the decision is not
taken solely by the education authority—it is taken
by the parents and the education authority
together.
I do not think that amendment 81 is strong
enough, because it does not provide for the
reason why the decision was taken to be
permanently recorded. As it stands, if an
education authority says that the parents agreed
that a plan should not be prepared, they have no
way of proving that they did or did not agree to the
decision. The amendment needs to be
strengthened to give more rights to parents.
The amendment also raises issues, to which we
can return, about the capacity or incapacity of the
young person. I would make a similar argument in
respect of amendment 85.
Rhona Brankin: I would like the minister to
address specifically the great problem I have with
amendment 81. One of the reasons for having a
CSP—it was one of the reasons for having a
record of needs in the past—is that when a young
person with complex additional support needs that
are likely to be long lasting moves to another
authority, it is important to ensure that the CSP
goes with him or her. In an ideal world, every
authority would provide everything the child
needed and everything would be perfect, but there
can be differences between local authorities’
approaches. I worry that amendment 81 will lead
to a return of the differences between local
authorities. There may have been an agreement
with a local authority that a youngster does not
require a CSP, but I am concerned that different
arrangements might apply when he or she moves
to another such authority. I have grave concerns
about amendment 81.
The Convener: I agree with those who have
said that there is a need to record in writing the
provisions made in amendment 81, because the
scope for confusion and misunderstanding is quite
high. However, I am not sure that I agree with Ken
Macintosh’s view on amendment 85A, because
under section 13(3)(d)(i) what is appealable to the
tribunal is
“any of the information contained in the plan”.

Unless I have misunderstood that, it does not
matter if it is the annex to the plan or section 1 of
the plan or whatever—it is the plan. However, I
would appreciate the minister’s confirmation that
that is the correct interpretation.
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Euan Robson: I understand the principle behind
amendment 81A. However, as Elaine Murray
rightly pointed out, it is not the education authority
that decides; it is an agreement between the
education authority and the parents. We intend to
ask the draftsmen to consider for stage 3 requiring
some form of notification of the joint decision not
to prepare a co-ordinated support plan. I do not
have a specific amendment in mind at the
moment, but we will seek to prepare one. It will be
lodged in time for members to see it. Therefore, I
ask Ken Macintosh to withdraw amendment 81A.
Rhona Brankin makes an important point. If
there has been an agreement not to have a CSP
in one authority, and the child moves to another
authority, the agreement not to have a CSP can
continue or may not continue, because the parent
might request one in the new authority. I will take
away Rhona Brankin’s point, because it is an
important one that we want to consider further, but
I do not think that amendment 81 would provoke
the difference that she fears.
I hope that the assurances on amendment 81A
are helpful. I understand the reasoning behind
amendment 81B, but it is not clear whether
Rosemary Byrne means that the views of the child
or young person must be in writing or otherwise
recorded or whether the agreement must be
recorded. I assume that it is the latter but, as I
have already said, we will consider the issue and
the point that Rhona Brankin made and come
back to them at stage 3.
The purpose of amendment 173 is to ensure
that the information, advice and views that are
obtained when establishing whether a CSP is
required are taken into account when preparing
the CSP. I fully appreciate and agree with what
Lord James aims to achieve with amendment 173,
but rather than amending section 7, we will seek to
amend section 10, through amendment 194, which
is on page 12 of the marshalled list. Amendment
194 has the same effect as Lord James’s
amendment 173, but the provisions are better
placed in section 10.
I resist amendment 85B for the same reasons
that I am resisting amendment 81B. I will consider
whether provision should be made for recording
an agreement to discontinue a CSP. In view of
that, I ask Rosemary Byrne not to move
amendment 85B.
I ask the committee to reject amendment 85A on
the ground that it is not necessary. There are
already provisions in the bill for Scottish ministers
to make regulations specifying the form and
content of the CSP, which includes the annex.
Although the annex will not be appealable, it will
still be part of the overall plan. I am aware from
consultation with parents that they are concerned
that education authorities will be able to use the
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annex to alter provision in some way or to change
diagnoses. I state firmly that that is not the case.
Regulations will specify that the annex will form
a means of noting progress throughout the year to
help to inform the annual review of a CSP. It will
not be possible to change the annex, because its
purpose will be to note milestones, if you like. It is
expected that all those involved in supporting the
child or young person, including the parents, will
be able to note comments on progress in the
annex. Without the annex, those involved would
probably still make notes on progress, so it is
better for that to be facilitated within the CSP.
As I said, it is better for such a provision to be in
regulations; further evidence on it can be given in
the code of practice. I hope that those assurances
are helpful. The committee will return to the
question of regulations in the future. On that basis,
I ask Ken Macintosh not to move amendment 85A.
I would be grateful if the committee would
accept amendment 81, to allow for the
requirement for a CSP to be disapplied when the
parent, the child and the education authority are
content with the arrangements that are in place.
On that basis, I invite the committee to accept
amendments 82 and 85, to enable CSPs to be
discontinued.
Mr Macintosh: I thank the minister for his
comments. Echoing my colleague Rhona
Brankin’s concerns about amendment 81, I am still
slightly concerned about the possibility of
amendment 81 being read wrongly by some local
authorities to mean that its provisions offer them
the opportunity to opt out of the CSP system. That
conjures up an image that is akin to the variation
that exists throughout the country in the current
system of records of needs, whereby in some local
authorities, 1.5 or 2 per cent of the school roll has
a record of needs, whereas in other authorities,
the figure is as high as 4 per cent.
I hope that it is not the minister’s intention to
allow amendment 81 to be interpreted as I have
indicated. There is certainly a fear that it could be
interpreted wrongly, so, at stage 3 or in the code
of practice, we should seek guidance that ensures
that local authorities cannot use the provisions to
allow them a general opt-out. I agree that the
Executive’s intention with amendment 81 is to
minimise bureaucracy and to avoid having
unnecessary CSPs when the parent, the child and
the local authority agree that a CSP is not in the
child’s best interest. I am pleased that the
Executive proposes to lodge an amendment. I can
see that there are problems with my amendment
81A and, on that basis, I seek to withdraw it.
I welcome the convener’s comments on
amendment 85A, about the importance of section
13(3)(d)(i), but I think that the minister contradicted
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that point totally when he said that the annex was
not appealable. I want to clarify that that is what he
said. I will not move the amendment, which
referred to an annex as a method of exploring the
CSP issue, but we will return to that important
issue when we discuss the rights of appeal before
a tribunal, possibly under section 13. I am not
convinced by the explanation that the annex is a
transient document. Perhaps we need more
information on the detail of what will be in the
annex. It sounds to me that what the minister is
describing is an IEP. I still have slight concerns
about the annex, so I would welcome further
information, if it can be provided, on the exact
nature of the material that will go into the annex
and why it should not be appealable. On the basis
that amendment 85A was intended to probe the
subject of the annex, I will not move it.
The Convener: To abuse my position as the
chair, I say that I am not convinced that the annex
is not appealable, but we can return to that matter.
Amendment 81A, by agreement, withdrawn.
Ms Byrne: I am happy not to move amendment
81B and to wait to see what the minister brings
along.
Amendment 81B not moved.
Amendment 81 agreed to.
Amendments 173 and 15 not moved.
12:30
The Convener: Amendment 174, in the name of
Lord James Douglas-Hamilton, is grouped with
amendments 16 and 175.
Lord James Douglas-Hamilton: Amendment
174 has been lodged on behalf of ISEA. It is right
that the type and amount of additional support
should be made clear. Currently, in England, a
child’s statement, which is equivalent to our record
of needs, states the type and amount of additional
support that is required—for example, daily
speech and language therapy. If we are serious
about ensuring that the co-ordinated support plan
is an effective document, services must be
qualified and quantified in order to meet the child’s
needs. If we simply go back to the record of needs
model of speech therapy as and when required,
we will be back with the same scenario.
Amendment 16 has been lodged on behalf of
Skill Scotland. It is clear that a young person who
has needed co-ordinated support during their
school career is likely to need co-ordinated
support as they prepare to leave school. The coordinated support plan is the means to make that
happen, but the bill currently disregards coordinated support plans during the transition
stage. Putting transition plans in writing is
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important to provide clarity for disabled young
persons and their parents.
I move amendment 174.
The Convener: I call Adam Ingram, who has
been silent so far, to speak to amendment 175
and the other amendments in the group.
Mr Adam Ingram (South of Scotland) (SNP):
Amendment 175 is primarily a probing amendment
about contact details of people from the various
agencies. The minister will be aware that we have
had quite a debate about the extent to which other
agencies and the education authority tie in
together. Amendment 175 aims to establish and
clarify that it is the responsibility of the education
authority to inform children and families about the
people from other agencies who are expected to
provide support. I would welcome feedback from
the minister on the matter.
Fiona Hyslop: I will be brief. I support Lord
James Douglas-Hamilton’s amendments, which
are practical and sensible. It might seem that
inserting the words “type and amount of” is merely
a semantic matter, but parents of children with
speech therapy needs in particular are greatly
concerned that a limited amount of support can be
seen as adequate. In certain cases, there can be
20 minutes of therapy a week. If the time that it
takes for support to start, school holidays, the
school year, in-service days and so on are taken
into account, what can seem a reasonable amount
of support becomes completely unreasonable. The
amendment is practical and sensible.
Mr Macintosh: I am sympathetic to amendment
16, but I think that the matter is covered in the bill.
I would welcome the minister’s comments on that.
I am slightly more concerned about amendment
174, as I think that agreeing to it would mean that
the mistakes of the record of needs system would
be repeated, as we would end up being
prescriptive about the type and amount of support.
The plan would become something about which
resources would constantly be disputed rather
than a helpful document for parents that coordinated support; it could become an even more
contentious document and a source of dispute.
The Convener: I think that Ken Macintosh is
right. I, too, have concerns about amendment 16. I
understand where Lord James is coming from, but
the timing seems wrong. The amendment seems
to say that when a co-ordinated support plan is
drawn up, the statement must go in it. I am not
sure that the amendment hits the nail on the head
in that regard. However, it is important that such
arrangements all link up by the time children leave
school—the transition period is an issue about
which we have had considerable concerns.
Perhaps the minister could let us know his
thoughts about that and whether the matter is
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provided for in the bill or somewhere else. I do not
think that the bill covers it, so perhaps appropriate
phraseology could be used to tie the matter in at
an appropriate time.
Euan Robson: We do not think that amendment
174 is necessary. The intention behind the bill is
for CSPs to specify resources; where possible,
specification should be linked to education
objectives. The balance has to be struck between
being over-prescriptive in a way that prevents
those delivering services from responding to
individual circumstances and being vague and
unclear about what is to be provided. Ultimately, if
parents are dissatisfied with the education
authority’s statement of the additional support that
is required, they can appeal to the tribunal—that is
the whole purpose of the tribunal. There is
therefore a clear incentive, because of that appeal
route, for the education authority to be as clear as
possible when describing the additional support
that is required. As I have said in relation to a
number of amendments today, the code of
practice will provide advice and guidance on how
co-ordinated support plans should be completed.
We share some of the convener’s reservations
about amendment 16. Education authorities do not
have a responsibility for the young person once he
or she ceases to receive school education. The
information obtained from other agencies under
section 10(6)(a) is on the provision that the agency
is likely to make for the young person once he or
she leaves school. That is to give information on
any additional support that the young person might
need prior to their leaving school to help them to
prepare for that eventuality. Additional support to
prepare them for leaving school would be included
in the CSP or IEP as appropriate. Amendment 16
seeks a statement in the CSP on post-school
arrangements, without making any distinction in
relation to when that might be appropriate. To use
an extreme example, it would not be appropriate
to have such a statement for a five-year-old child,
although it could be inferred from the amendment
that one was necessary. Moreover, the CSP will
have no legitimacy once the young person has left
school, so the statement urged by the amendment
would be redundant.
I understand the intention behind amendment
16, but it is the responsibility of other agencies to
make appropriate provision for young people who
require extra support once they leave school. The
provision in section 11 assists with that by
ensuring that education authorities can pass on in
good time relevant information to other agencies
about the support that the young person needs
post school. The responsibility of the education
authority as defined by the bill is to involve at an
early stage other relevant agencies in the
transition planning. As members will have seen,
section 10 provides for that. For that reason, and
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for the others that I have outlined, I ask Lord
James to consider not moving amendment 16.
I consider amendment 175 to be unnecessary,
because section 7(2)(a)(iv) already requires that
the education authority states in the CSP the
persons providing support—as one member
stated, the provision is already in the bill. We do
not necessarily always wish to name all the
individuals in the plan, because there might be
circumstances in which a child receives the same
service from different individuals. For example,
they might receive therapy from a team of
therapists and not necessarily always from the
same individual.
We have to allow for a certain amount of
flexibility in order to take account of individual or
local circumstances. The regulations and the code
of practice will provide the detailed advice that is
necessary to ensure that sufficient details about
those who are providing additional support are
available to parents. This is another situation in
which the regulations and, I think, the code will
provide what members seek. I ask Adam Ingram if
he would be good enough not to move
amendment 175.
Lord James Douglas-Hamilton: I am
disappointed that the minister is not more
sympathetic to the concepts behind the
amendments to which I spoke. Amendment 174 is
important. We are aiming not for prescription but
for clarity. We think that it is necessary for the
information that is provided to be clear.
Incidentally, I understand that what I am proposing
is already done in the statement of needs south of
the border. Those documents are relied on and
there does not seem to be any dispute about the
process. There is therefore a precedent for the
incorporation of the proposal in the bill.
As I said, amendment 16 was lodged on behalf
of Skill Scotland, which has a thoroughly legitimate
reason for proposing the measure. Skill Scotland
believes that it is absolutely necessary to have
clear transitional plans in writing in order to
provide clarity for disabled young people and
those young people with learning difficulties—
children with what is more comprehensively
termed “additional support needs”—and their
parents. The minister’s response did not meet the
seriousness or significance of the arguments that
have been made. I will press amendments 16 and
174.
The Convener: The question is, that
amendment 174 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
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Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 174 disagreed to.
Amendment 16 moved—[Lord James DouglasHamilton].
The Convener: The question is, that
amendment 16 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 16 disagreed to.
Amendments 175 and 128 not moved.
Amendment 82 moved—[Euan Robson]—and
agreed to.
Amendment 17 not moved.
Section 7, as amended, agreed to.
Section 8—Reviews of co-ordinated support
plans
The Convener: Amendment 176, in the name of
Lord James Douglas-Hamilton, is grouped with
amendments 177 and 178.
Lord James Douglas-Hamilton: Amendments
176, 177 and 178 have been lodged on behalf of
the parents’ charity ISEA. The thinking behind
amendment 176 is that the word “effectiveness” is
better than the word “adequacy”. If I remember
correctly, the convener advanced that argument
on a previous occasion. I believe the arguments in
favour of amendment 176 to be sound. An
authority should be able to measure the
effectiveness of the co-ordinated support plan.
Amendment 177 aims to avoid an obvious getout provision for local authorities. The word
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“expedient” is not worthy of use by a local
authority when it is considering the needs of the
most vulnerable in the community.
Amendment 178 states:
“Where subsection (3A) applies the education authority
must carry out a review of the plan immediately.”

That means that, in cases in which a reasoned
request is made or in which there is a significant
change in the child’s circumstances, the plan may
be reviewed. That is altogether reasonable and I
look forward to the minister’s reply.
I move amendment 176.
12:45
The Convener: I am sympathetic towards the
point about adequacy and effectiveness, although
I cannot remember what we did about it last time
round.
Euan Robson: We do not accept that
amendment 176 is necessary. It would require
education authorities to keep under consideration
not just the adequacy of a CSP, but its
effectiveness. If the CSP and the support provided
were not effective, the child would not be able to
benefit from school education, which would mean
that neither the support nor the plan could be
considered to be adequate. Therefore, there is no
need to keep under consideration a plan’s
effectiveness, because it must be effective to be
adequate.
The effect of amendment 177 would be to
remove from the education authority the discretion
to determine whether it was necessary or
expedient to carry out an earlier review of a CSP
because of a change in the circumstances of the
child or young person. Although I understand the
desire to make decisions on such matters
objective rather than subjective, I do not believe
that that is appropriate here, because section 8(3)
allows for two circumstances in which a CSP can
be reviewed earlier. The first is when a request is
made by parents; the second is when the authority
itself decides to conduct such a review. As we
have already discussed in relation to section 8(4),
the decision in the first circumstance will not be
subjective. Therefore, there is no reason for the
decision in the second circumstance to be made
objective. In our view, the provision on the second
circumstance should remain as it is.
Following on from that, I also oppose
amendment 178, which would place the education
authority under a duty to review a CSP
immediately when the circumstances of a child or
young person have changed. The duty to conduct
such a review immediately is unrealistic and
unquantifiable. The main difficulty is that, if the
education authority were not aware of the change
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in the pupil’s circumstances, by not reviewing the
CSP immediately it would be in breach of its duty
to review a CSP before the scheduled review date.
In addition, timescales for the review of a CSP in
such circumstances will be set by regulations,
which will be prepared in due course. I emphasise
the fact that we will consider the timescales, but
the word “immediately” is the problem, because
we cannot make a judgment on what that might
mean—there could be adverse consequences.
For those reasons, I ask Lord James to withdraw
amendment 176 and not to move amendments
177 and 178.
Lord James Douglas-Hamilton: I will have to
study the terms of the minister’s reply on
amendments 177 and 178 but, on amendment
176, I feel that he has totally failed to advance any
rational, persuasive or legitimate argument. Of
course local authorities should have an effective
plan. As I have said before, no one wishes to be
accused of having delusions of adequacy. It is
simply not good enough for a CSP to be adequate;
it must be effective. If the Prime Minister were told
that a speech that he had made in the House of
Commons was adequate rather than effective, he
would have the right to be very offended.
The Convener: I take it from that that you intend
to press amendment 176.
Lord James Douglas-Hamilton: Yes.
The Convener: The question is, that
amendment 176 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

ABSTENTIONS
Brown, Robert (Glasgow) (LD)

The Convener: The result of the division is: For
3, Against 4, Abstentions 1.
Amendment 176 disagreed to.
Amendments 18 to 20, 177 and 178 not moved.
Amendment 83 moved—[Euan Robson]—and
agreed to.
Amendment 21 not moved.
Amendment 22 moved—[Lord James DouglasHamilton]—and agreed to.
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Amendments 23, 129 and 24 not moved.
Amendment 84 moved—[Euan Robson]—and
agreed to.
The Convener: Amendment 25 is in the name
of Lord James Douglas-Hamilton.
Lord James Douglas-Hamilton: What about
amendment 179?
The Convener: That amendment has been preempted.
Amendment 25 not moved.
Section 8, as amended, agreed to.
Section 9—Co-ordinated support plans: further
provision
Amendment 26 not moved.
The Convener: Amendment 180, in the name of
Lord James Douglas-Hamilton, is grouped with
amendment 181.
Lord James Douglas-Hamilton: Amendment
180 relates to the importance of giving information
in writing. Parents will require information on
support plans in writing if they wish to make sense
of a decision and especially if they wish to
challenge it.
Amendment 181 talks about giving
“a copy of the plan or amended plan … to such appropriate
agencies … as the authority considers appropriate”.

The amendment clarifies the position with regard
to necessary information. I recommend both
amendments to the committee. If other agencies
are to be involved in co-ordinated support plans,
they must have a copy in order to make certain
that they uphold their commitment to supporting
the child. At present, the record of needs is given
only to the head teacher and the parent and is
held in the education authority’s office. Many
professionals from other agencies do not know
what is stated in the record of needs. I do not think
that we can honourably let such a situation
continue with co-ordinated support plans. Children
with additional support needs, and their parents,
require better.
I move amendment 180.
Mr Macintosh: We have already acknowledged
the weakness in relation to the phrase “in writing”
and again I press the minister on the need to be
consistent throughout the bill in specifying the
need to write to parents and notify them.
Euan Robson: We have already said that we
will consider in more detail the issues to which
amendment 180 relates. It is expected that, when
education authorities respond on such a matter,
they will do so in writing. We will consider
amendment 180 and similar earlier amendments
in that context.
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On amendment 181, section 9(5)(e) of the bill
already requires education authorities to inform
those who are involved in providing additional
support with appropriate details about what is
contained in the plan. It is important that those
who provide the support have access to the
information that they need but, as it stands, the bill
will ensure that that happens. There may be
instances in which it is not appropriate for such
persons to see all the details of the plan, as would
happen if amendment 181 were agreed to. A copy
of the whole plan should not necessarily be
available on every occasion.
The supply of copies of the co-ordinated support
plan is an issue that will be covered in regulations.
It may also need to be referred to in the code of
practice, but it is primarily a matter for regulations.
On that basis, I ask Lord James not to move
amendment 181.
The Convener: Does Lord James need to
respond?
Lord James Douglas-Hamilton: I am afraid
that I do. I thank the minister for agreeing to look
at amendment 180. In a spirit of good will, I will not
press that amendment.
Amendment 181 is a necessary safeguard. If it
needs to be qualified, the minister could take it
away and come back with a more comprehensive
amendment. The safeguard needs to be on the
face of the bill. I think that the vast majority of
parents whose children currently have a record of
needs would also believe that such a safeguard is
necessary for their interests. I believe that they
would also much prefer such a provision to be on
the face of the bill rather than to be left to the code
of practice. I will press amendment 181.
Amendment 180, by agreement, withdrawn.
Amendments 130, 27 and 131 not moved.
Amendment 181 moved—[Lord James DouglasHamilton].
The Convener: The question is, that
amendment 181 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Hyslop, Fiona (Lothians) (SNP)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
3, Against 6, Abstentions 0.
Amendment 181 disagreed to.
The Convener: Amendment 182, in the name of
Lord James Douglas-Hamilton, is grouped with
amendment 183.
Lord James Douglas-Hamilton: Amendment
182 would leave out the words “seek to”. It is
important that we are seen to be positive about
ensuring that additional support is provided.
Amendment 183 would delete several words
that are unnecessary. In any case, the words are
inappropriate, as they might be used as a get-out
clause.
I move amendment 182.
The Convener: I confess that I have some
sympathy with amendment 182, which would
delete “seek to”. However, the question, I
suppose, is whether local authorities can ensure
things that are beyond their control.
13:00
Euan Robson: I was going to make exactly that
point. Amendment 182 would mean that an
education authority would be in breach of its duty if
another agency, over which it had no direct
control, failed to provide the additional support that
was stated in the CSP. That would simply not be
appropriate.
Other agencies must be held accountable for the
provision that they are required to make. As
members may recall, Peter Peacock made it clear
to the Parliament that ministers have sufficient
powers to direct agencies to support children and
that those powers will be used if other agencies
fail to support children and young people as
required by a CSP. In addition, the code of
practice will foster co-operation among agencies.
Amendment 182 is fundamentally flawed, so I ask
members not to support it.
On amendment 183, co-ordinating the additional
support provision that is required by a CSP is
absolutely fundamental to the plan in helping the
child to achieve his or her learning objectives. It
must be recognised that additional support may
have to be provided by a variety of organisations
and individuals. For example, parents may be
directly involved in providing additional support
and may be included in the plan. The bill promotes
partnership working in disciplinary teams, but it
must also allow for the extent to which individuals,
in particular, co-operate with the endeavours of
the education authorities to achieve co-ordination.
On those grounds, I ask Lord James not to move
amendment 183.
Amendment 182, by agreement, withdrawn.
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Amendment 183 not moved.
Euan Robson: With your leave, convener, I
would like to say something about amendment
184, which was debated on 11 February. At the
time, I said that we had some sympathy with the
amendment and would like to consider it further.
Having done that, I am minded to accept what the
amendment proposes and I ask the committee to
agree to the amendment.
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Amendment 184 moved—[Lord James DouglasHamilton]—and agreed to.
Amendment 85 moved—[Euan Robson].
Amendments 85B and 85A not moved.
Amendment 85 agreed to.
Section 9, as amended, agreed to.
Meeting closed at 13:02.
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Education (Additional Support for Learning) (Scotland) Bill
3rd Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 to 12
Sections 13 to 18
Sections 19 to 26
Sections 27 and 28

Schedule 1
Schedule 2
Schedule 3
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 10
Euan Robson
191

In section 10, page 9, line 25, leave out <establishing>
Euan Robson

192

In section 10, page 9, line 26, at beginning insert <establishing>
Lord James Douglas-Hamilton
Supported by: Mr Adam Ingram

207

In section 10, page 9, line 27, after <needs> insert <and what such needs are>
Lord James Douglas-Hamilton

28

In section 10, page 9, line 28, leave out <co-ordinated>
Lord James Douglas-Hamilton
Supported by: Mr Adam Ingram

208

In section 10, page 9, line 28, at end insert <and what information such a plan should contain>
Euan Robson

193

In section 10, page 9, line 29, at beginning insert <establishing>
Lord James Douglas-Hamilton

29

In section 10, page 9, line 30, leave out <co-ordinated>
Lord James Douglas-Hamilton
Supported by: Mr Adam Ingram

209

In section 10, page 9, line 30, at end insert <and, if so, what (if any) amendments the plan
requires,>
SP Bill 11-ML3
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Euan Robson
194

In section 10, page 9, line 30, at end insert—
<(c) preparing such a plan for any child or young person, or
(d) determining in pursuance of section (Duties of education authority in relation to
children and young persons for whom they are responsible)(1) what provision to
make for such additional support as is required by any child or young person
having additional support needs,>
Lord James Douglas-Hamilton
Supported by: Mr Adam Ingram

210

In section 10, page 9, line 33, leave out <seek and take account of relevant> and insert <obtain
and act upon>
Lord James Douglas-Hamilton

211

In section 10, page 9, line 33, leave out from <such> to end of line 34 and insert <any appropriate
agency or other person,>
Lord James Douglas-Hamilton

212

In section 10, page 9, line 35, leave out <seek> and insert <obtain>
Lord James Douglas-Hamilton

213

In section 10, page 10, line 1, at beginning insert <obtain and>
Euan Robson

195

In section 10, page 10, line 4, leave out <case> and insert <cases>
Euan Robson

196

In section 10, page 10, line 4, after <(1)(a)(i)> insert <and (d)>
Euan Robson

197

In section 10, page 10, line 8, leave out from <in> to end of line 12 and insert <the education
authority in doing any of the things referred to in paragraphs (a) to (d) of subsection (1).>
Lord James Douglas-Hamilton

30

In section 10, page 10, line 10, leave out <co-ordinated>
Donald Gorrie

132

In section 10, page 10, line 14, leave out <no later than 12> and insert <at least 24>
Lord James Douglas-Hamilton

31

In section 10, page 10, line 20, at end insert <or—
( ) no later than 24 months before the date when a child or young person—
2
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(i)

who has a co-ordinated support plan, and

(ii) for whose school education the authority are responsible,
is expected to cease receiving school education,>
Dr Elaine Murray
214

In section 10, page 10, line 21, leave out <comply> and insert <have complied>
Lord James Douglas-Hamilton

215

In section 10, page 10, line 23, leave out from first <such> to <appropriate> in line 24 and insert
<any appropriate agency or agencies advice and information>
Euan Robson

198

In section 10, page 10, line 23, after <fit> insert <(if any)>
Euan Robson

199

In section 10, page 10, line 26, after <education,> insert—
<(aa) where the authority make a request under paragraph (a), seek the views of—
(i)

in the case of a child, that child (unless the authority are satisfied that the
child is incapable) and the child’s parent, or

(ii) in the case of a young person, that young person or, if the authority are
satisfied that the young person is incapable, the young person’s parent,>
Lord James Douglas-Hamilton
216

In section 10, page 10, line 27, at beginning insert <obtain and>
Lord James Douglas-Hamilton

217

In section 10, page 10, line 28, after <any> insert <advice and>
Euan Robson

200

In section 10, page 10, line 28, leave out first <the> and insert <any appropriate>
Euan Robson

201

In section 10, page 10, line 28, leave out <the request> and insert <a request under paragraph (a)>
Euan Robson

202

In section 10, page 10, line 29, after <request,> insert—
<( ) any views expressed by the child or young person or the child’s or young
person’s parent pursuant to paragraph (aa),>
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Lord James Douglas-Hamilton
Supported by: Mr Adam Ingram
218

In section 10, page 10, line 34, after <adequacy> insert <and effectiveness>
Lord James Douglas-Hamilton

32

In section 10, page 10, line 36, after <education> insert <, and—
( ) seek and take account of the views of—
(i)

in the case of a child, the child (unless the authority are satisfied that the
child is incapable) and the child’s parent, and

(ii) in the case of a young person, that young person or, if the authority are
satisfied that the young person is incapable, the young person’s parent>
Lord James Douglas-Hamilton
86

In section 10, page 10, line 36, at end insert—
<( )

An agency to whom a request is made under subsection (6) must provide the
information requested.>

Euan Robson
203

In section 10, page 10, line 37, leave out <3(3)> and insert <(Duties of education authority in
relation to children and young persons for whom they are responsible)(1)(b)>
After section 10
Lord James Douglas-Hamilton

223

After section 10, insert—
<Exchange of information: duties of appropriate agencies etc.
Every—
(a) appropriate agency or other person from whom advice and information have been
sought under section 10(2)(a), and
(b) appropriate agency from whom information has been requested under section
10(6)(a),
must consider what help it could provide the education authority and reply to the
education authority specifying what that help is within such period as the Scottish
Ministers may, by regulation, provide.>
Section 11
Donald Gorrie

133

In section 11, page 10, line 40, leave out <no later than 6> and insert <at least 24>

4
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Lord James Douglas-Hamilton
Supported by: Mr Adam Ingram
219

In section 11, page 10, line 40, leave out <6> and insert <12>
Lord James Douglas-Hamilton
Supported by: Mr Adam Ingram

220

In section 11, page 11, line 5, leave out <6> and insert <12>
Euan Robson

233

In section 11, page 11, line 9, after <fit> insert <(if any)>
Scott Barrie

134

In section 11, page 11, line 27, at end insert—
<( )

the child, if the child has capacity,>
Section 12

Donald Gorrie
135

In section 12, page 12, line 16, leave out <may> and insert <shall>
Donald Gorrie

136

In section 12, page 12, line 17, at end insert <and such regulations shall make provision for the
provision of independent advocacy services to persons who make reference to a Tribunal under
section 13(1) and to those such persons who appear before a Tribunal>
Ms Rosemary Byrne

224

In section 12, page 12, line 17, at end insert <including provision for legal aid in respect of
Tribunal proceedings>
Mr Kenneth Macintosh

256

In section 12, page 12, line 17, at end insert <, including provision for legal aid by way of Advice
and Assistance by Way of Representation with regard to persons who may be unable to
understand the proceedings or to state their own case effectively because of age, inadequate
knowledge of English, mental illness, learning disability or other mental or physical disability>
Schedule 1
Euan Robson

234

In schedule 1, page 22, line 7, leave out <under section 12(5)> and insert <made by the Scottish
Ministers>
Euan Robson

235
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In schedule 1, page 23, leave out line 17
5

Euan Robson
236

In schedule 1, page 23, leave out line 27
Ms Rosemary Byrne

253

In schedule 1, page 26, line 27, at end insert—
<( )

Such a report shall make—
(a) reference to any failures by education authorities to comply with decisions of
Tribunals, and
(b) recommendations as to how such failures may be addressed.>

Fiona Hyslop
100

In schedule 1, page 27, line 7, at end insert—
<The President may advise the Commissioner for Children and Young People in
Scotland, as established under the Commissioner for Children and Young People
(Scotland) Act 2003 (asp 17), of any matters the President considers should be brought
to the Commissioner’s attention.>
Fiona Hyslop

101

In schedule 1, page 27, line 7, at end insert—
<The President may advise the Scottish Ministers as to any person the President considers
should be specified as an appropriate agency in an order made under section 19(2)(c),
and the Scottish Ministers must take account of any such advice before making the
order.>
Section 13
Fiona Hyslop

137

In section 13, page 12, line 23, at end insert—
<( )

the child, if the child has capacity,>

Fiona Hyslop
Supported by: Ms Rosemary Byrne
102

In section 13, page 12, line 29, at end insert—
<( ) a decision of the education authority that the child or young person—
(i)

has additional support needs,

(ii) has no additional support needs,>
Ms Rosemary Byrne
225

In section 13, page 12, line 29, at end insert—
<( ) where it has been established that the child or young person has additional support
needs but does not require a co-ordinated support plan, failure by the education
authority to provide such additional support,>
6
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Ms Rosemary Byrne
226

In section 13, page 12, line 29, at end insert—
<( ) where it has been established that the child or young person has additional support
needs but does not require a co-ordinated support plan, failure by the education
authority to fulfil its duty under section (Duties of education authority in relation
to children and young persons for whom they are responsible)(1)(b),>
Robert Brown

254

In section 13, page 12, line 29, at end insert—
<( ) failure by the education authority to take reasonable steps to—
(i)

remove or alter a physical feature (for example, one arising from the design
or construction of the school premises or the location of resources), or

(ii) provide auxiliary aids and services,
in making provision for additional support under section (Duties of education
authority in relation to children and young persons for whom they are
responsible)(1)(b),>
Lord James Douglas-Hamilton
33

In section 13, page 12, line 31, leave out <co-ordinated>
Fiona Hyslop

103

In section 13, page 12, line 36, at end insert—
<( ) a decision of the education authority to refuse an assessment request as referred to
in section 6,>
Fiona Hyslop

104

In section 13, page 12, line 36, at end insert—
<( ) the information contained in the findings of a process of assessment or
examination carried out under subsection 6(1),>
Fiona Hyslop

105

In section 13, page 12, line 36, at end insert—
<( ) a decision of the education authority not to carry out a review referred to in
section 8(4),>
Fiona Hyslop
Supported by: Ms Rosemary Byrne

106

In section 13, page 12, line 36, at end insert—
<( ) a decision of the education authority that a child or young person has additional
support needs of a type that the person making the referral considers are not an
accurate reflection of the child or young person’s additional support needs,>
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Ms Rosemary Byrne
227

In section 13, page 12, line 36, at end insert—
<( ) a decision of the education authority that a child or young person who had a
Record of Needs in terms of section 60 of the 1980 Act prior to the appointed day,
in terms of section 28(1) of this Act, does not require a co-ordinated support
plan,>
Robert Brown

257

In section 13, page 12, line 36, at end insert—
<(ba) subject to subsection (3A), failure by an education authority to provide adequate
or appropriate additional support to a child of young person who, but for the fact
that his or her additional support needs could be met by the education authority
exercising its functions relating to education alone, would require a co-ordinated
support plan,>
Lord James Douglas-Hamilton

34

In section 13, page 12, line 37, leave out <co-ordinated>
Euan Robson

87

In section 13, page 12, line 38, after <plan,> insert <and
()

it has not been agreed under section 7(1A) that a plan need not be prepared
for the child or young person,>

Euan Robson
88

In section 13, page 12, line 39, leave out <(4)(c) of section 7> and insert <(9)(f)(i) of section 9>
Ms Rosemary Byrne

228

In section 13, page 12, line 39, at end insert—
<( ) where it has been established that the child or young person does require a coordinated support plan, failure by the education authority to nominate a person to
co-ordinate the support contained within the plan,>
Lord James Douglas-Hamilton

35

In section 13, page 13, line 1, leave out <co-ordinated>
Ms Rosemary Byrne

138

In section 13, page 13, line 4, at end insert—
<( )

any of the information contained in the plan by virtue of subsection (4)(b)
of section 7,>

Euan Robson
89

In section 13, page 13, line 9, leave out <(4)(c) of section 7> and insert <(9)(f)(ii) of section 9>

8
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Fiona Hyslop
Supported by: Ms Rosemary Byrne
107

In section 13, page 13, line 11, at end insert <, or
<(v) failure by the education authority, any person identified in the plan as a
person by whom additional support should be provided, or a combination
of these persons, to provide the additional support set out in the plan as
being required by the child or young person,>
Donald Gorrie

139

In section 13, page 13, line 11, at end insert <, or
<(vi) failure by an appropriate agency to comply with section 19(3),>
Robert Brown

258

In section 13, page 13, line 13, at end insert—
<(3A) The right to make a reference arising from a failure of the type specified in subsection
(3)(ba) does not arise unless—
(a) the person making the reference has detailed the grounds of reference in—
(i)

writing, or

(ii) another form which, by reason of its having some permanence, is capable
of being used for subsequent reference (as, for example, an audio or video
recording), and
(b) the President of the Tribunal, being satisfied that prima facie a substantial issue
arises, grants leave to make the reference.>
Lord James Douglas-Hamilton
36

In section 13, page 13, line 15, leave out <co-ordinated>
Euan Robson

237

In section 13, page 13, line 19, leave out <has> and insert <have>
Robert Brown

259

In section 13, page 13, line 20, at end insert—
<( )

Where subsection (4) applies, the Tribunal may refer the reference to the sheriff having
jurisdiction where the specified school is situated, where it is of the opinion that—
(a) issues of substantial legal or other complexity are likely to arise, and
(b) the assistance of a solicitor or advocate would be in the best interests of the child
or young person concerned,
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9

and, if so, the reference shall proceed as if it were an appeal to the sheriff under section
28F of the 1980 Act; and the reference in subsection (5)(a) of that section to one or more
of the grounds of refusal specified in section 28A(3) shall be construed as a reference to
one or more of the circumstances in which the duty does not apply, referred to in
paragraph 3 of schedule 2 to this Act.>
Lord James Douglas-Hamilton
37

In section 13, page 13, line 24, leave out <co-ordinated>
Lord James Douglas-Hamilton

38

In section 13, page 13, line 25, leave out <co-ordinated>
Lord James Douglas-Hamilton

39

In section 13, page 13, line 36, leave out <co-ordinated>
Lord James Douglas-Hamilton

40

In section 13, page 13, line 41, leave out <co-ordinated>
Section 14
Lord James Douglas-Hamilton

41

In section 14, page 14, line 7, after <authority> insert <or any other person identified in the plan
as a person by whom additional support should be provided>
Fiona Hyslop

108

In section 14, page 14, line 9, leave out <or (iii)> and insert <, (iii) or (v)>
Fiona Hyslop

53

In section 14, page 14, line 10, after <authority> insert <or any other person identified in the plan
as a person by whom additional support should be provided>
Lord James Douglas-Hamilton

42

In section 14, page 14, line 27, leave out <co-ordinated>
Lord James Douglas-Hamilton

43

In section 14, page 14, line 34, leave out <co-ordinated>
Ms Rosemary Byrne

140

In section 14, page 14, line 36, at end insert—
<( )

Where the reference relates to the failure referred to in subsection (3)(d)(vi) of that
section, the Tribunal may require the appropriate authority to take such action to address
the failure as the Tribunal considers appropriate by such time as the Tribunal may
require.>
10
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Robert Brown
260

In section 14, page 14, line 39, at end insert—
<( )

The Tribunal may, at any stage of the proceedings, as it sees fit, order an education
authority to arrange for a process of assessment or examination to be carried out on the
child or young person in respect of whom the reference was made; and such process
shall be carried by such person and on such terms as the Tribunal consider appropriate.>

Euan Robson
238

In section 14, page 14, line 41, leave out <issued> and insert <published>
After section 14
Robert Brown

261

After section 14, insert—
<References to Tribunal and powers of Tribunal: further provision
(1)

The Scottish Ministers may by order extend the categories of decision, failure or
information in respect of which a reference to the Tribunal under section 13(1) may be
made; and without prejudice to the generality such further categories of decision, failure
or information may include—
(a) a decision of the education authority—
(i)

that the child or young person has, or does not have, additional support
needs,

(ii) that a child or young person has additional support needs of a type that the
person making the referral considers are not an accurate reflection of the
child or young person’s additional support needs,
(iii) to refuse an assessment request as referred to in section 6,
(iv) as to the person, or to the means used, or to be used, to carry out the
process of assessment or examination referred to in section 6,
(b) failure by—
(i)

the education authority,

(ii) any person identified in any co-ordinated support plan prepared for the
child or young person as a person by whom additional support should be
provided, or
(iii) a combination of these persons,
to provide the additional support required by the child or young person.
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(2)

Any order made under subsection (1) may also include provision to allow the President
to reject references to the Tribunal arising from the further category of decision, failure
or information referred to in that subsection without a hearing where the President is
satisfied that the reference prima facie raises no substantial issue.

(3)

Orders made under subsection (1) may also make such consequential provision as the
Scottish Ministers consider necessary or expedient, including provision as to the
Tribunal’s powers in relation to any new category of decision, failure or information that
may be referred to it.>

11

Mr Adam Ingram
262

After section 14, insert—
<Compliance by education authority with Tribunal decision
(1)

Where an education authority fails to—
(a) take such action (including complying with a placing request or holding an appeal
committee hearing), or
(b) make such amendment,
as was required by a Tribunal under section 14, or fails to do so within such time as the
Tribunal required, the appropriate person may refer the failure to the Tribunal.

(2)

Where a reference is made to a Tribunal under subsection (1) the Tribunal may require
the education authority to take such action as the Tribunal considers appropriate by such
time as the Tribunal may require.

(3)

In this section “appropriate person” means—
(a) where the failure relates to a child, the parent of the child,
(b) where the failure relates to a young person—
(i)

the young person, or

(ii) where the education authority are satisfied the young person is incapable,
the young person’s parent.>
Section 15
Lord James Douglas-Hamilton
229

In section 15, page 15, line 8, at end insert—
<( ) make such interim order as it considers appropriate, having regard to the best
interests of the child or young person in respect of whom the reference under
section 13 was made,>
After section 15
Ms Rosemary Byrne

255

After section 15, insert—
<Independent monitoring body
(1)

Ministers shall by regulation establish an independent monitoring body to regulate the
implementation of any orders made by a Tribunal.

(2)

The independent monitoring body shall have the power to use sanctions against
education authorities and appropriate agencies where they fail to comply with the orders
made by a Tribunal.

(3)

The sanctions referred to in subsection (2) shall be set out by Ministers in regulation.

(4)

Ministers may, by regulation, make such further provision in connection with the
independent monitoring body as they think fit.>

12
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Before section 16
Lord James Douglas-Hamilton
90*

Before section 16, insert—
<Independent advocacy
(1)

Every child and young person with additional support needs for whose school education
the education authority are responsible, and every parent of such children and young
people, shall have a right of access to independent advocacy services.

(2)

It is the duty of every education authority to secure the availability of independent
advocacy services to such parents, children and young people; and to take appropriate
steps to ensure that those persons have the opportunity of making use of those services.

(3)

It is the duty of providers of independent advocacy services to provide such services—
(a) to such parents, children and young people, and
(b) to children or young people who, it appears to them, may have additional support
needs, and their parents.

(4)

In subsection (1) above, “advocacy services” are services of support and representation
made available for the purpose of enabling the person to whom they are available to
have as much control of, or capacity to influence, their education or, as the case may be,
their child’s education as is, in the circumstances, appropriate; and such services are
“independent” if the person providing the services has no involvement in the exercise by
or on behalf of the authority of any of their functions (apart from this section).>
Section 16

Donald Gorrie
141

In section 16, page 15, line 17, after <authority> insert <or appropriate agency>
Scott Barrie

142

In section 16, page 15, line 18, at end insert—
<( ) children with capacity belonging to that area,>
Donald Gorrie

143

In section 16, page 15, line 21, after <authority> insert <or appropriate agency>
Donald Gorrie

144

In section 16, page 15, line 24, leave out from <in> to end of line 25 and insert <with the relevant
authority or agency.>
Lord James Douglas-Hamilton

57
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In section 16, page 15, line 25, leave out <their functions under this Act> and insert <any of their
functions>

13

Scott Barrie
145

In section 16, page 15, line 27, after <parent> insert <, child with capacity>
Donald Gorrie

146

In section 16, page 15, line 28, after <authority> insert <or appropriate agency>
Scott Barrie

147

In section 16, page 15, line 31, after <parent> insert <, child with capacity>
Euan Robson

239

In section 16, page 15, line 31, leave out <appeal> and insert <refer>
Lord James Douglas-Hamilton

221

In section 16, page 15, line 32, at end insert—
<(3A) Where agreement is reached between the parties participating in mediation, it is the
responsibility of—
(a) the provider of mediation services to draft, or to secure the drafting of, that
agreement in writing, and
(b) each party (or a person authorised to do so on behalf of a party) to sign the
agreement, provided the party is satisfied that the written agreement accurately
reflects the agreement reached in mediation.
(3B) An agreement under subsection (3A) is legally binding on the parties that have signed it
(except inasmuch as it would require any party to do anything unlawful); but any party
may revoke the agreement by notice in writing providing reasons for the revocation.>
Donald Gorrie

148

In section 16, page 15, line 33, after <authority> insert <or appropriate agency>
Rhona Brankin

185

Move section 16 to after section 11
Section 17
Scott Barrie

149

In section 17, page 15, line 38, at end insert—
<( ) any child with capacity belonging to that area,>
Lord James Douglas-Hamilton

230* In section 17, page 16, line 8, at end insert—
<( )

Such regulations—
(a) must not require any parent or young person—

14
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(i)

to refer any disagreement with the authority to the dispute resolution
services provided in accordance with the arrangements, or

(ii) to pay any fee or charge for the provision of the dispute resolution services,
and
(b) do not affect the entitlement of any parent or young person to refer any matter to a
Tribunal.>
Rhona Brankin
186

Move section 17 to after section 11
Schedule 2
Euan Robson

91

In schedule 2, page 27, line 25, leave out <in writing>
Euan Robson

92

In schedule 2, page 27, line 29, leave out <in writing>
Lord James Douglas-Hamilton

58

In schedule 2, page 28, line 2, at end insert—
<(2A) Where the parent of a child having additional support needs makes a request in writing
to the education authority to place the child in the school specified in the request, being
an independent or grant-aided school, together with confirmation in writing of the
specified school’s willingness to accept the child, the authority may place the child
accordingly, and meet the fees and other necessary costs of the child’s attendance at the
specified school to such extent as it considers appropriate, having regard to all the
circumstances.
(2B) In deciding, under sub-paragraph (2A), whether to agree to the placing request, the
education authority must take into account—
(a) whether the child’s additional support needs can be met in any school under their
management at which a place is available and, if so, whether it would be in the
child’s interests to be placed in that school, and
(b) whether it would be in the child’s interests to be placed in the specified school.>
Lord James Douglas-Hamilton

59

In schedule 2, page 28, line 3, leave out <or (2)> and insert <, (2) or (2A)>
Robert Brown

263

In schedule 2, page 28, line 38, after <needs> insert <of a severity or type>
Robert Brown

264
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In schedule 2, page 28, line 38, after <or> insert <level of>

15

Robert Brown
265

In schedule 2, page 29, line 3, after <make> insert <adequate>
Euan Robson

93

In schedule 2, page 29, line 37, leave out from <and> to end of line 41
Lord James Douglas-Hamilton

60

In schedule 2, page 29, line 40, at beginning insert <(except in the case of a request made by
virtue of sub-paragraph (2A))>
Lord James Douglas-Hamilton

61

In schedule 2, page 30, line 9, after <request> insert <(other than a parent who made a placing
request by virtue of sub-paragraph (2A))>
Section 19
Dr Elaine Murray

222

In section 19, page 16, line 25, leave out <must> and insert <has a duty to>
Lord James Douglas-Hamilton

94

In section 19, page 16, line 26, leave out from <unless> to end of line 28
Fiona Hyslop

150

In section 19, page 16, line 26, leave out from <unless> to the end of line 28 and insert—
<( )

Subsection (3) does not require an appropriate agency to do anything which—
(a) they do not otherwise have power to do, or
(b) would result in unreasonable public expenditure being incurred.>

Lord James Douglas-Hamilton
44

In section 19, page 16, leave out line 28
Robert Brown

266

In section 19, page 16, line 28, leave out <unduly> and insert <substantially>
Lord James Douglas-Hamilton

45

In section 19, page 16, line 28, at end insert <, or—
( ) is not appropriate to the additional support needs of the child or young person.>
Lord James Douglas-Hamilton

95

In section 19, page 16, line 29, after <that,> insert <on application by the education authority or
otherwise,>

16
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Ms Rosemary Byrne
151

In section 19, page 16, line 38, leave out from <, or> to end of line 39
After section 19
Ms Rosemary Byrne

187

After section 19, insert—
<Monitoring of implementation of Act
(1)

Within—
(a) 12 months of the date on which the provisions of this Act are all in force, and
(b) each subsequent period of 12 months beginning on the anniversary of that date,
the Scottish Ministers must prepare, and lay before the Scottish Parliament, a report on
the operation and implementation of this Act.

(2)

A report under subsection (1) must include an assessment of whether the Act is being
implemented in such a way that children or young persons with similar types of
additional support needs are being provided with the same level of support in each
education authority area.

(3)

If an assessment carried out in pursuance of subsection (2) shows that the level of
support being provided to such children or young persons varies between education
authority areas, the report under subsection (1) must specify what action the Scottish
Ministers intend to take to ensure that the same level of support is provided in each
education authority area (that level being at least the minimum standard of support
required to be provided under this Act).>
Section 21

Lord James Douglas-Hamilton
231

In section 21, page 17, line 10, leave out <wholly or mainly>
Section 22
Euan Robson

206

In section 22, page 17, line 33, leave out <3(3)> and insert <(Duties of education authority in
relation to children and young persons for whom they are responsible)(1)(b)>
Lord James Douglas-Hamilton

46

In section 22, page 17, line 37, leave out <co-ordinated>
Section 23
Euan Robson

240
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In section 23, page 18, line 14, leave out <issue> and insert <publish>

17

Euan Robson
241

In section 23, page 18, line 14, leave out <re-issue> and insert <re-publish>
Euan Robson

242

In section 23, page 18, line 15, after <authorities> insert <and appropriate agencies>
Robert Brown

267

In section 23, page 18, line 19, at end insert—
<( ) the particular circumstances or factors which may give rise to a substantial issue
referred to in sections 13(3A) and (References to Tribunal and powers of
Tribunal: further provision)(2),>
Lord James Douglas-Hamilton

47

In section 23, page 18, line 22, leave out <co-ordinated>
Euan Robson

204

In section 23, page 18, line 24, leave out <3(3)> and insert <(Duties of education authority in
relation to children and young persons for whom they are responsible)(1)(b)>
Ms Rosemary Byrne
Supported by: Lord James Douglas-Hamilton

152

In section 23, page 18, line 27, at end insert—
<( ) appropriate persons to carry out a process of assessment or examination under
section 6(1)(b), and the professional qualifications of such persons,>
Euan Robson

243

In section 23, page 18, line 28, at end insert—
<(2A) Before publishing a code of practice under subsection (1), the Scottish Ministers must
consult—
(a) each education authority and appropriate agency, and
(b) such other persons as they think fit.
(2B) The Scottish Ministers must lay before the Scottish Parliament a draft of any code of
practice they propose to publish under subsection (1).
(2C) The Scottish Ministers must not publish the code until after the expiry of the period of
40 days beginning with the day on which the draft was laid before the Parliament.
(2D) The Scottish Ministers must, in the published code of practice, take account of any
comments on the draft expressed by the Parliament within that period.
(2E) In calculating any period of 40 days for the purposes of subsections (2C) and (2D), no
account is to be taken of any time during which the Parliament is dissolved or is in
recess for more than 4 days.>

18


135

Euan Robson
244

In section 23, page 18, line 29, after <authorities> insert <and appropriate agencies>
Euan Robson

245

In section 23, page 18, line 30, leave out <issued> and insert <published>
Euan Robson

246

In section 23, page 18, line 36, leave out <issued> and insert <published>
Euan Robson

247

In section 23, page 18, line 37, leave out <re-issued> and insert <re-published>
Ms Rosemary Byrne

109

In section 23, page 18, line 37, at end insert—
<( )

Any code prepared or revised and re-issued under this section must be laid before the
Scottish Parliament and the Scottish Ministers may not issue the code until it has been
approved by resolution of the Parliament.>
Before section 24

Euan Robson
96

Before section 24, insert—
<Requests under this Act: further provision
(1)

References in this Act to a “request” are to a request which—
(a) is in—
(i)

5

writing, or

(ii) another form which, by reason of its having some permanence, is capable
of being used for subsequent reference (as, for example, an audio or video
recording), and
(b) contains a statement of the reasons for making the request.
10

(2)

Where an education authority decide not to comply with any request made to them
under this Act, the authority must—
(a) inform the person who made the request of that decision,
(b) in so doing, give reasons for the decision,

15

(c) except where the request was of the type specified in section 5(2)(b), provide the
person who made the request with information as to—
(i)

the mediation services provided in pursuance of arrangements made by the
authority under section 16(1), and

(ii) any procedures for the resolution of disputes established by the authority in
pursuance of any regulations under section 17,
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19

(d) where the request was made under section 8(4), inform the person who made the
request of the right under section 13(1) to refer the decision to a Tribunal, and

20

(e) where the request was a placing request, inform the person who made the request
of—
(i)
25

the right under paragraph 5 of schedule 2 to refer the decision to an appeal
committee, or

(ii) the right under section 13(1) to refer the decision to a Tribunal,
(as appropriate).>

Lord James Douglas-Hamilton
96F

As an amendment to amendment 96, line 5, after <writing,> insert—
<( )

where the request is made by a person who by reason of disability is unable
to make the request in writing, an alternative format,>

Lord James Douglas-Hamilton
96D As an amendment to amendment 96, line 12, at end insert <in writing>
Scott Barrie
96B

As an amendment to amendment 96, line 13, at beginning insert <subject to subsection (3),>
Ms Rosemary Byrne

96E

As an amendment to amendment 96, line 13, at end insert—
<( ) when the request was an assessment request under section 6, provide such
information and such reasons in writing and within 14 days of receiving the
request,>
Fiona Hyslop

96A As an amendment to amendment 96, line 20, leave out <where the request was made under
section 8(4)> and insert <where the refusal of the request gives rise to a right of referral under
section 13(1)>
Scott Barrie
96C As an amendment to amendment 96, line 27, at end insert—
<(3)

Where the request was made by a child and it would be contrary to the child’s best
interests to be given the reasons for the decision in relation to the request, or any other
information connected with the decision, an education authority must give reasons for
the decision to the child’s parents instead of the child.>

20
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Section 24
Scott Barrie
153

In section 24, page 19, line 8, at end insert—
<“child with capacity” means—
(a)

in relation to the provision of information or advice or the giving of a copy
of a plan, a child capable of having a general understanding of the
information, advice or plan,

(b) in relation to the making of a request or referral, a child who has a general
understanding of the nature of the request or referral and the consequences
of making it, and
(c)

in relation to a disagreement or dispute, a child who has a general
understanding of the nature of the disagreement or dispute and the
consequences of a failure to resolve it,

and a child of twelve years of age or more shall be presumed to be of sufficient
age and maturity to have understanding; and related expressions shall be
construed accordingly,>
Lord James Douglas-Hamilton
48

In section 24, page 19, line 9, leave out <co-ordinated>
Lord James Douglas-Hamilton

62

In section 24, page 19, line 11, leave out <co-ordinated>
Lord James Douglas-Hamilton

232

In section 24, page 19, line 12, at end insert—
<“disability” has the same meaning as in the Disability Discrimination Act 1995>
Lord James Douglas-Hamilton

188

In section 24, page 20, line 11, after <person> insert—
<(a)>
Lord James Douglas-Hamilton

189

In section 24, page 20, line 14, at end insert—
<(b) who would fall within paragraph (a) but for the fact that the child or young
person has been temporarily removed from, or has not commenced, such
education pending the resolution of any dispute or outcome of any appeal
concerning the child’s or, as the case may be, young person’s education.>
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21

After section 24
Euan Robson
248

After section 24 insert—
<Transitional provision: recorded children and young persons
(1)

This section applies to any child or young person—
(a) for whose school education an education authority are, at the commencement date,
responsible, and
(b) who, immediately before that date, was a recorded child or young person within
the meaning of the 1980 Act.

(2)

Such a child or young person is, for the purposes of this Act, to be taken to have
additional support needs.

(3)

The education authority must, before the end of the period of 2 years beginning with the
commencement date, establish, in accordance with the arrangements made by them
under section 4(1), whether the child or young person requires a co-ordinated support
plan.

(4)

Until the appropriate date, the education authority must ensure that the provision made
by them in pursuance of section (Duties of education authority in relation to children
and young persons for whom they are responsible)(1)(a) for the additional support
required by the child or young person is no less than the provision which was,
immediately before the commencement date, made for the child or young person under
section 62(3) (duty of education authority to provide for special educational needs of
recorded children and young persons) of the 1980 Act.

(5)

In subsection (4), “the appropriate date” means—
(a) where the education authority establish in pursuance of subsection (3) that the
child or young person requires a co-ordinated support plan, the date on which they
so establish that matter,
(b) where the authority establish in pursuance of that subsection that the child or
young person does not require such a plan, the date of expiry of the period of 2
years beginning with the date on which they so establish that matter, or
(c) if there is a significant change in the child’s or young person’s additional support
needs, the date on which the authority establish the occurrence of that change,
whichever occurs first.

(6)

In this section—
“the commencement date” means the date on which this section comes into force,
and
“the education authority” means the education authority responsible for the child’s
or young person’s school education.>
Section 25

Euan Robson
249

In section 25, page 20, line 23, after <consequential,> insert <further>

22
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Schedule 3
Euan Robson
205

In schedule 3, page 33, line 8, after <section> insert <(Duties of education authority in relation to
children and young persons for whom they are responsible) or>
Section 27
Euan Robson

250

In section 27, page 21, line 1, after <except> insert <section 12(5),>
Robert Brown

268

In section 27, page 21, line 4, leave out <section> and insert <sections (References to Tribunal
and powers of Tribunal: further provision) and>
Euan Robson

251

In section 27, page 21, line 5, leave out <is> and insert <, or
( ) regulations under section 12(5),
is or are>
Euan Robson

252

In section 27, page 21, line 6, after <order> insert <or regulations>
Section 28
Mr Adam Ingram

190
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In section 28, page 21, line 10, leave out <Additional>
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Education (Additional Support for Learning)
(Scotland) Bill
Groupings of Amendments for Stage 2 (Day 3)
Duty to seek and take account of views, advice and information: circumstances under which
duty arises
191, 192, 207, 208, 193, 209, 194, 195, 196, 197
Duty to seek and take account of views etc. and to provide information etc. on occurrence of
certain events: nature of duty
210, 211, 212, 213, 215, 198, 199, 216, 217, 200, 201, 202, 218, 32, 233
Duties arising when child nearing completion of school education: time when duties arise
132, 31, 214, 133, 219, 220
Exchange of information: duties of appropriate agencies
86, 223
Minor and consequential amendments
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Additional Support Needs Tribunal: regulations
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235, 236
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253, 262, 255
Disclosure of information by President of Tribunal
100, 101
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102, 103, 104, 105, 106, 227, 138, 41
References to Tribunal and powers of Tribunal: failures
225, 226, 254, 228, 107, 139, 108, 53, 140
Reference to Tribunal raising substantial issues and further provision on Tribunal references
and powers
257, 258, 261, 267, 268
Powers of Tribunal: placing requests
259
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Powers of Tribunal: process of assessment or examination
260
Publication of Code of Practice
238, 240, 241, 245, 246, 247
Court of Session: interim orders
229
Independent advocacy
90
Mediation services: appropriate agency
141, 143, 146, 148
Mediation services: meaning of independent
144, 57
Mediation services: duty to draft agreement
221
Mediation services and dispute resolution: position in Bill
185, 186
Dispute resolution
230
Placing requests: independent and grant-aided schools
58, 59, 60, 61
Placing requests: circumstances in which duty does not apply
263, 264, 265
Other agencies etc. to help in exercise of functions under Act
222, 94, 150, 44, 266, 45, 95, 151
Monitoring of implementation of Act
187
Attendance at establishments outwith the UK
231
Code of Practice
242, 243, 244, 109
Child or young person for whose school education the education authority are responsible
188, 189
Transitional provision: recorded children and young persons
248, 249
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Short title
190
NOTE – THE FOLLOWING AMENDMENTS HAVE ALREADY BEEN DEBATED—
With 1 on day 1 — 28, 29, 30, 33, 34, 35, 36, 37, 38, 39, 40, 42, 43, 46, 47, 48, 62
With 117 on day 2 — 134, 137, 142, 145, 147, 149, 96B, 96C, 153
With 81 on day 2 — 87, 88, 89
With 68 on day 2 — 91, 92, 93, 96, 96F, 96D, 96E, 96A, 232
With 166 on day 2 — 152
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EDUCATION COMMITTEE
EXTRACT FROM THE MINUTES
7th Meeting, 2004 (Session 2)
Wednesday 3 March 2004
Present:
Ms Wendy Alexander
Robert Brown (Convener)
Lord James Douglas-Hamilton (Deputy Convener)
Mr Adam Ingram
Dr Elaine Murray

Rhona Brankin
Ms Rosemary Byrne
Fiona Hyslop
Mr Kenneth Macintosh

Also present: Euan Robson, Deputy Minister for Children and Young People
Education (Additional Support for Learning) (Scotland) Bill: The Committee
considered the Bill at Stage 2 (Day 3).
The following amendments were agreed to (without division): 191, 192, 193, 194,
195, 196, 197, 198, 199, 200, 201, 202, 203, 233, 234, 235 and 236
The following amendments were disagreed to by division—
210 (For 3, Against 6, Abstentions 0)
31 (For 3 , Against 5, Abstentions 1)
218 (For 4, Against 5, Abstentions 0)
219 (For 4, Against 5, Abstentions 0)
224 (For 3, Against 6, Abstentions 0)
102 (For 4, Against 5, Abstentions 0)
226 (For 4, Against 5, Abstentions 0)
103 (For 4, Against 5, Abstentions 0)
104 (For 4, Against 5, Abstentions 0)
105 (For 4, Against 5, Abstentions 0)
106 (For 4, Against 5, Abstentions 0)
227 (For 4, Against 5, Abstentions 0)
The following amendments were moved, and with the agreement of the
Committee withdrawn: 132, 86, 135, 253, 100 and 225.
Other amendments were not moved or were pre-empted.
Sections 10, 11 and Schedule 1 were agreed to as amended.
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Section 12 was agreed to without amendement.
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Scottish Parliament
Education Committee
Wednesday 3 March 2004
(Morning)
[THE CONVENER opened the meeting at 09:47]

Education (Additional Support
for Learning) (Scotland) Bill:
Stage 2
The Convener (Robert Brown): Good morning
and welcome to this meeting of the Education
Committee. We continue our consideration of the
Education (Additional Support for Learning)
(Scotland) Bill. I remind myself and others to
switch off mobile phones and buzzing implements.
Before we begin, I declare a possible interest in
legal aid issues because of my consultancy with
Ross Harper Solicitors of Glasgow and my
membership of the Law Society of Scotland.
Section 10—Duties to seek and take account of
views, advice and information
The Convener: Amendment 191, in the name of
the minister, is grouped with amendments 192,
207, 208, 193, 209, 194, 195, 196 and 197. If
amendment 197 is agreed to, amendment 30 is
pre-empted.
The Deputy Minister for Education and
Young People (Euan Robson): I shall address
amendment 194, which is the substantial
amendment to which amendments 191, 192, 193,
195 and 197 are consequential.
Amendment 194 places an explicit duty on
education authorities to seek and take account of
information that is provided by agencies and other
persons and the views of the child, parent or
young person at two further specific instances.
Those two instances are when the education
authority is determining the appropriate provision
for the child or young person in meeting their
additional support needs and when the education
authority is preparing a co-ordinated support plan
for the child or young person.
The amendment seeks to ensure that the
education authority considers all appropriate
information when it makes decisions in those
areas. I note that other amendments along those
lines, which we will come to in due course, have
been lodged. That shows a degree of consensus.
Appropriate information must be sought from other
agencies and, when appropriate, from the children
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and young people. In that way, the education
authority can come to an informed decision about
the appropriate course of action in supporting the
child’s or young person’s needs.
Amendments 192, 193, 195 and 197 are
consequential to amendment 194.
I ask the committee to accept amendment 196
because there may be a limited number of
instances in which it is right that an authority has
the discretion to decide whether it is appropriate
for the education authority to seek the views of the
child or young person in determining the provision
of additional support. Realistically, when the
additional support needs are transient—as they
can be—we would not want an unnecessarily
bureaucratic process, which could ensue if the
discretion that we propose in amendment 196
were not available.
I move amendment 191.
Lord James Douglas-Hamilton (Lothians)
(Con): I should mention that I am a non-practising
Queen’s Counsel. That gives me a past interest,
although it is not likely that it will be a future
interest.
I welcome what the minister has said about
imposing an explicit duty on local authorities to
take account of information that is provided by
agencies, as well as the views of the children. We
can legitimately support his amendments.
Amendments 207 to 209 seek to strengthen
duties. Basically, they spell out the nature of the
duties and make the co-ordinated support plan
more robust. Amendment 208 requires information
for a plan to be specified. I would be interested to
hear whether the minister believes that the
amendments would be helpful.
Euan Robson: We believe that the intention
behind amendments 207, 208 and 209 is covered
by amendment 194. Section 10(2) places a duty
on education authorities to
“seek and take account of”

a range of views for the purposes that are laid
down in section 10(1). Those purposes include
establishing whether any child or young person
has additional support needs.
The purpose of amendment 207 is to expand the
purpose in section 10(1) to say what the additional
support needs are. I think that the intention is to
link the section back to section 4(1)(b), which
requires the education authority, in addition to
identifying children with ASNs, to identify specific
ASNs.
Effectively, the purpose behind the amendment
will be achieved by the Executive’s amendment
194, which seeks to add to the range of purposes
in section 10(1) the task of determining the
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additional support required to meet the ASNs of
the child or young person. Advice and information
that are sought on provision will naturally carry
advice and information on the needs themselves.
For those reasons, I contend that the intention of
amendment 207 is covered by amendment 194.
We believe that amendment 208 is also covered
by amendment 194. Section 10(2) places a duty
on education authorities to
“seek and take account of”

a range of views for the purposes set out in
section 10(1). As currently drafted, those purposes
include establishing whether a CSP is required.
Although they do not include the actual
preparation of the CSP itself, amendment 208
seeks to require the education authority to
“seek and take account of”

a range of views and relevant information in
establishing the information that the CSP should
contain. As I have said, the effect of amendment
208 will be achieved by amendment 194, which
seeks to extend the range of purposes under
which there will be a duty to
“seek and take account of”

views and information when preparing a CSP. I
think that we have also covered the intention
behind amendment 209 in amendment 194.
With those assurances, I ask Lord James
Douglas-Hamilton not to move his amendments
and to accept amendment 194 and its
consequentials.
Amendment 191 agreed to.
Amendment 192 moved—[Euan Robson]—and
agreed to.
The Convener: I call Lord James DouglasHamilton to indicate whether he wishes to move
amendment 207.
Lord James Douglas-Hamilton: In view of the
minister’s assurances that he has accepted and
incorporated the principle in question in his own
amendments, I will not move the three
amendments in my name.
Amendments 207, 28 and 208 not moved.
Amendment 193 moved—[Euan Robson]—and
agreed to.
Amendment 29 not moved.
The Convener: I call Lord James DouglasHamilton to indicate whether he wishes to move
amendment 209. These numbers are getting a bit
confusing.
Lord James Douglas-Hamilton: Perhaps at
this point I should make it clear that I am grateful
to the minister for accepting the principle behind
my amendments.
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Amendment 209 not moved.
Amendment 194 moved—[Euan Robson]—and
agreed to.
The Convener: Amendment 210, in the name of
Lord James Douglas-Hamilton, is grouped with
amendments 211, 212, 213, 215, 198, 199, 216,
217, 200, 201, 202, 218, 32 and 233. I should tell
members that if amendment 215 is agreed to,
amendment 198 is pre-empted.
Lord James Douglas-Hamilton: The wording
of amendment 210 seeks to strengthen the duty
set out in section 10(2)(a), while amendment 211
seeks to remove the get-out clause for local
authorities. Amendments 212 and 213 were
lodged because we must be sure that, having
obtained parents’ views, local authorities take
them fully into account. It is important that the
legislation is acceptable to parents and that is
what the amendments seek to ensure.
Amendment 215 seeks to remove local
authorities from their role as gatekeepers and
amendments 216 and 217 seek to strengthen
certain duties. Amendment 216 seeks to stipulate
that advice and information must be obtained if the
child is to benefit and amendment 217 contains
the change required to ensure section 10’s
continuity in strengthening the duty to provide
advice for parents.
Amendment 218 inserts the words “and
effectiveness” into section 10(6)(b). I recall that the
convener lodged a similar amendment to an
earlier section and this amendment might help in
that respect.
Amendment 32, which was lodged on behalf of
Skill Scotland, relates to the importance of taking
into account young persons’ views. It is essential
that the planning for a young person leaving
school is directly influenced by the young person’s
views and ambitions and reflects their right to
determine their future and make independent
choices. Disabled young persons, in particular, are
not always given that right as often as they should
be. The bill in its current form does not address
that issue, so I recommend amendment 32, which
seeks to do so. Amendment 32 is a very important
amendment and I hope that, because it relates to
disabled young people, the minister will not turn it
down outright but will be prepared to consider it,
taking it away to do so, if necessary. Skill Scotland
has raised a valid and important point through
amendment 32.
I move amendment 210.
10:00
Euan Robson: I ask the committee to accept
amendments 198 and 233 because they clarify the
bill’s original policy intention that an education
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authority should not be obliged to request or to
provide information, respectively, where no
appropriate agency is likely to make post-school
provision. Amendments 198 and 233 will allow
more flexibility for an education authority and will
prevent the authority from being obliged to request
or provide information where no such information
can usefully be requested or provided.
The intention is that the duties in sections 10(6)
and 11(2) should apply when an authority
considers that an agency is likely to provide postschool provision. That has always been the policy
intention, but on reconsideration of the wording of
sections 10(6) and 11(2), it was thought that there
could be ambiguity about the extent of the duty
that might exist. Amendments 200 and 201 are
consequential to amendment 198 and I
recommend them to the committee.
I ask the committee to accept amendment 199
because its intention is to allow a child or young
person and their parents to engage more fully in
the process of an education authority fulfilling its
duty under section 10(6). Under that section, an
education authority must consider the adequacy of
the additional support that is provided during the
later stages of schooling when that may be
impacted upon by agencies that are likely to offer
post-school provision for the child or young
person. As a matter of course, a child or young
person will be given careers advice and will be
supported when they consider their aspirations
and plans for after they leave school. However, as
the bill stands, an education authority is not
specifically obliged to seek and take account of
the views of a child or young person and their
parents when the authority is planning the
transition to post-school provision from appropriate
agencies.
I want to make it explicit that an authority must
consult and involve a child or young person and
their parents in the authority’s preparation of postschool provision during the later stages of an
individual’s school career and that the authority
must take their views into account when planning
the support that it provides. It is important that a
child or young person feels fully enfranchised in
that process. We have discussed the importance
of ensuring that previously, so I recommend
amendment 199, which seeks to ensure that such
enfranchisement takes place. I also recommend
amendment 202, which is consequential to
amendment 199.
I lodged amendment 233 to make the wording of
section 11(2)(a) consistent with that of section
11(2)(b)(i). The amendment recognises that there
will be circumstances in which there may not be
any appropriate agency or agencies that require to
be contacted. If that is the case, the education
authority would not be failing in its duty to provide
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information. I recommend amendment 233 to
members.
Fiona Hyslop (Lothians) (SNP): I support
amendment 32. It is important that we enshrine
the right of the child or parent to have their views
considered at the transition period. All the
amendments in this group, from amendment 200
onwards, seek to do the same thing, which is to
extend the duty to consult, and they are to be
welcomed.
I would like to question Lord James DouglasHamilton about amendment 210, which intends to
change
“seek and take account of”

to
“obtain and act upon”.

What is the difference in law between those two
wordings? If the advice that is obtained is
conflicting, how can it be acted upon? Which
advice should be acted upon? My understanding
of the use of
“seek and take account of”

is that in this instance we must acknowledge that it
is the lead agency—in the majority of cases, the
education authority—that will have to take an
arbitrary decision about which advice to act upon.
The other amendments strengthen the situation
by saying that the advice of children, young people
and parents should be sought. I am concerned
about the practicalities of the amendments, and I
seek clarification.
Mr Kenneth Macintosh (Eastwood) (Lab): I
ask the minister’s view of amendment 32. Would
amendment 199 make amendment 32 redundant?
I would welcome the minister’s comments on that.
I have sympathy with what Lord James DouglasHamilton is trying to establish with amendment 32.
Much as I welcome amendment 199, it is
expressed in language about which we have
voiced reservations at previous meetings. I would
hope that we can support the amendment, but with
the view that the Executive should find a different
form of words to “the child is incapable”, and
should talk instead about the child with capacity.
Dr Elaine Murray (Dumfries) (Lab): Like
Kenneth Macintosh, I seek advice from the
minister about whether amendment 199 would
achieve the same outcome as amendment 32,
which would render amendment 32 unnecessary.
The Convener: I call Lord James DouglasHamilton to wind up, and to indicate whether he
wishes to press or withdraw amendment 210.
Lord James Douglas-Hamilton: I have to know
in detail exactly what the minister feels. It is for the
minister to reply before I have the chance to wind
up.
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The Convener: It is not, but if that would be
helpful I am prepared to allow the minister to say
something.
Euan Robson: I am sorry—I should have
replied earlier. I seek the convener’s guidance on
that in future.
Amendment 210 is too prescriptive. It would
require the education authority to “obtain and act
upon” advice. The original wording was carefully
chosen, and Fiona Hyslop has understood that
clearly. I understand the consideration that has
prompted the amendment. There are two
presumptions here: first, that the education
authority would not take sufficient steps to obtain
such advice and information; and secondly, that
the education authority would not take sufficient
account of the advice and information offered by
agencies.
However, I think that what is happening here is
that the education authority’s hands are being tied.
The word “seek”—rather than “obtain”—has been
used in the original drafting because the education
authority can only really be responsible for seeking
the information, not securing it. It is the
responsibility of the appropriate agency to provide
the relevant information. The words “take account
of” rather than “act upon” have been used quite
deliberately in the original drafting because it is
possible that any information provided might not
be complete and might not be wholly relevant. If
we impose a duty to act upon something that is
not entirely relevant or may have erroneous
content, we are in difficulties.
It is really the responsibility of the education
authority, in making adequate and efficient
provision to meet the additional support needs, to
ensure that it appropriately uses any information
that it is offered. As I said, that may entail that it
does not “act upon” the information that it receives
in the straightforward manner that the amendment
would require.
Amendment 210 is too prescriptive and I ask
Lord James Douglas-Hamilton to seek to withdraw
it because it makes the education authority
responsible for obtaining information that falls
within the remit of other agencies and because it
fails to permit the education authority sufficient
discretion in the way that I have described.
Amendment 211 in effect removes the qualifier
“as the education authority think appropriate”.

The intention behind the amendment and the
effect of the amendment are not clear. The
wording “any appropriate agency” refers to
agencies that are prescribed under section 19(2).
The wording of the amendment seems to attempt
to remove discretion from the education authority
in considering which agencies in terms of section
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19(2) are appropriate for the purposes of section
10(2)(a). However, amendment 211 may still admit
a degree of subjectivity in that the education
authority would still have to choose which agency
from all those that are prescribed in section 19(2)
it would have to consult. Alternatively, amendment
211 may imply that the education authority would
be obliged to consult every appropriate agency
that is defined by section 19(2), so admitting no
degree of discretion at all. Finally, the amendment
does not define what is meant by any “other
person”. I am afraid that our view is that
amendment 211 adds no clarity whatever to the
bill.
Amendment 212 places too onerous a duty on
the education authority, which is not quite what
Lord James Douglas-Hamilton intended. In
requiring the education authority to “obtain” the
views of the child and parent or young person, the
amendment obliges the education authority to
secure a view. What happens if the person has no
view? The amendment requires that something be
obtained when there is no view to be given. What
should the education authority do in such
circumstances?
The original drafting requires the education
authority to seek the views of the child and parent
or young person. In the event that the child, parent
or young person has no view to give, an education
authority may discharge its duty by discovering the
very fact that there are no views to express. For
no view to be given is quite acceptable. That one
does not have to give a view if one does not want
to is well established. It is extremely important for
a view to be sought, but if a view is not there, it is
not there. The original drafting would require the
education authority to seek rather than secure a
view, which is deliberate.
Amendment 213 is confused in its effect. Where
a duty is placed on an education authority in the
bill, it is placed on the local authority in its capacity
as the education authority. By inserting the words
“obtain and” into section 10(2)(d), the amendment
would require the education authority, as the local
authority, to obtain information from itself, which is
clearly nonsensical.
The current drafting of the bill requires the
education authority, as the local authority, to take
account of relevant advice and information from
other areas of the local authority. For example, the
duty would require the education authority to take
account of advice and information that is offered
by the authority’s social work services. It would not
need to obtain that information because it would
already be in the local authority’s possession. I
think that the intention that informs the
amendment is in line with the policy intention that
relevant information should be made available to
the education authority. I contend that the bill, as it
stands, reflects that policy intention.
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Amendment 215 does not clarify the intention of
the bill, but does quite the contrary. We think that it
muddles. In its reference to appropriate agencies,
it omits the qualifier
“as the education authority think fit”

and, in its reference to advice and information, it
omits the word “relevant” from the original drafting,
which is not helpful. The effect of those omissions
is that the amendment is entirely ambiguous. The
wording
“any appropriate agency or agencies”

may still admit a degree of subjectivity, as the
education authority would still have to choose
which agency—from all those that were prescribed
in section 19(2)—it would have to consult.
Alternatively, amendment 215 may imply that the
education authority would be obliged to consult
every appropriate agency, so admitting no degree
of discretion. For those reasons, I would like Lord
James Douglas-Hamilton not to move amendment
215.
10:15
We resist amendment 216 because it requires
the education authority, in obtaining relevant
information, to secure information that might be
outwith its power to secure. It is expecting too
much of an education authority to require it to
guarantee that such information will be provided.
Amendment 216 is confused in its application with
regard to section 10(6)(b)(ii). The duty is currently
to take account of any likely post-school provision
that the education authority, as the local authority,
is likely to make for the child or young person on
their ceasing school. The effect of amendment 216
would be that the bill would require the authority to
obtain that information. That does not appear to
make sense. We ask Lord James DouglasHamilton not to move amendment 216.
The effect of amendment 217 is confused. As it
is drafted, the bill requires the education authority
to request information that it thinks is appropriate
from appropriate agencies on their likely postschool provision and then to take account of that
information to inform the additional support that is
provided in the child or young person’s final stages
of schooling. Amendment 217 requires the
education authority to take account of advice from
other agencies regarding post-school provision,
which advice may not be relevant to the task in
hand. It is not clear on what matters other
agencies could advise the education authority
regarding post-school provision or what the
purpose would be in their doing so.
The education authority’s responsibility for a
young person ceases on the day that that person
leaves school. The bill is clear as it is currently
drafted. The responsibility of the education
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authority is to take account only of information that
is provided by other agencies regarding likely
post-school provision. The education authority can
profitably use that information to inform the
planning and preparation process for the young
person’s transition. For those reasons, we would
like Lord James Douglas-Hamilton not to move
amendment 217.
We do not think that amendment 218 is
necessary. It requires authorities to keep under
consideration not just the adequacy of the
additional support that is being provided, but its
effectiveness. We have debated that already.
We agree with the points that were made by Ken
Macintosh and Elaine Murray. Amendment 32 is
redundant because of Executive amendments 199
and 202. However, we accept the point that Ken
Macintosh made about the language in
amendment 199: that will be altered at stage 3.
The timing of the amendments’ being lodged was
such that we did not have a chance to alter the
wording before amendment 32 was lodged;
however, we undertake to do that. Because Lord
James Douglas-Hamilton said that it was
important, we will double check to ensure that we
are quite clear that the intent and meaning of
amendment 32 is incorporated in amendments
199 and 202. We think that it is, but we will double
check that. If we have any reason to suspect that
any extra wording might be helpful, we will add it
at stage 3.
I am sorry to have gone on at length, but those
were important points to put on the record.
Lord James Douglas-Hamilton: I thank the
minister for his assurances with regard to
amendment 32. Skill Scotland will be reassured. It
would be as well to check with that organisation to
ensure that there is no defect in the drafting. I will
not move amendment 32.
On the question of adding the words “and
effectiveness” after “adequacy”, I still think that the
reasoning of the convener was sound; therefore, I
will move amendment 218 when the opportunity
comes.
As for the other amendments, I wish to press
only one of them: amendment 210, which was
lodged on behalf of parents, as recommended by
the charity, Independent Special Education
Advice, which acts for parents. The answer to
Fiona Hyslop’s point is that the measures that it
contains would impose a stronger duty to obtain,
and act upon, relevant advice and information
from appropriate agencies. If there was a dispute
in a tribunal or court, that would mean that all the
circumstances would have to be taken into
account, and the test of reasonableness would
apply.
The reason why it is important to have a
stronger duty is that it requires the authority to
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take a view. If an authority wanted to do nothing, it
would need to make it quite clear why it had taken
that decision. The authority in question would not
simply be required to say that the matter had been
noted; it would have to do something a little bit
more positive than that. That would be a very
welcome change for parents, and it would
reassure them. Many of them are concerned that
the bill gives too much discretion to local
authorities and too little to parents.
The Convener: Before we move to the vote on
amendment 210, it might be helpful to explain
something about the procedure with regard to
groupings. The member who moves the first
amendment in the grouping has the right of reply
to the debate on the group. However, I think that it
is helpful occasionally to allow the minister back in
to respond, as we have done before, but hopefully
not at such length as was the case for this group.
We will try to deal with that in a sensible way so as
to advance the business of the committee.
The question is, that amendment 210 be agreed
to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Hyslop, Fiona (Lothians) (SNP)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
3, Against 6, Abstentions 0.
Amendment 210 disagreed to.
Amendments 211 to 213 not moved.
Amendments 195 to
Robson]—and agreed to.

197

moved—[Euan

The Convener: Amendment 30 has been preempted by amendment 197.
Amendment 132 is in the name of Donald
Gorrie, and is grouped with amendments 31, 214,
133, 219 and 220. Donald Gorrie has given us his
apologies: he is unable to be with us this morning
because of the business of the Communities
Committee. I will move the lead amendment in the
group, although I do not agree with it. However,
the point that it raises has been the subject of
some debate in the committee, and it opens a
debate on a relevant aspect of a young person’s
transition. If amendment 133 is agreed to, I cannot
call amendment 219, which would be pre-empted.
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I move amendment 132.
Lord James Douglas-Hamilton: I will speak to
amendment 31, which was lodged on behalf of
Skill Scotland. It is designed to provide adequate
time for transition planning. Young people with
complex needs require a long lead-in time in which
to plan for leaving school, which emerged from
evidence that we listened to at length. In the view
of Skill Scotland, the proposed 12 months for
transition planning is not long enough for those
young people and represents a significant
reduction from the current period.
Amendments 219 and 220 seek to extend the
period that is prescribed in section 11(1) from six
months to 12 months in order to maximise the
effectiveness of the planning process. Amendment
132, in the name of Donald Gorrie, would change
the period relating to transitional arrangements
from 12 months to two years. I look forward to
hearing what the minister has to say. In my view,
the most important amendment in the group is
amendment 31, which I lodged.
Dr Murray: In lodging amendment 214, my
intention was to explore some of the issues that
emerged from consultation on the draft bill.
Considerable concern was expressed that the way
the bill is drafted implies that an education
authority will start the process only 12 months
before a child ceases to receive school education.
That concern was echoed in evidence to the
committee. I appreciate that, in its response to the
consultation, the Executive said that that was not
its intention but, to my mind, the statement that,
“no later than 12 months before the date”,

every education authority must comply with the
duty in section 10(6) to
“request from such appropriate agency or agencies as the
authority think fit such information as the authority consider
appropriate”

suggests that questions will begin to be asked only
12 months before the child is due to leave school,
not that they should have been asked 12 months
before then.
I appreciate that the wording of amendment 214
might cause a problem in relation to the way the
rest of the bill is drafted, but it is clear that we
expect the questions to be asked 12 months
before the child is due to leave school; the minister
has said that in evidence. I seek the minister’s
view on whether an authority should be taking
account of the views in question during that 12month period or whether account should have
been taken of them by the end of the 12 months.
That will depend on the way in which the relevant
sections are drafted.
I appreciate that education authorities could
have some concern in the circumstances that are
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outlined in section 10(5)(b), in which they
“become aware that the child or young person is to cease
receiving school education less than 12 months before that
date”,

but I think that that concern is dealt with by the
phrase,
“as soon as reasonably practicable after they become so
aware”.

Authorities would not be expected to comply with
the duty immediately if they were not aware that
the child was going to leave school 12 months
before the date of leaving.
I think that the other amendments in the group
would be over-prescriptive. To specify a two-year
period would not take into account the fact that a
child’s needs might change in the last two years of
their school education.
The Convener: That is a process issue, which
we have talked about before.
Mr Macintosh: I echo the points that have been
made by my colleague, Elaine Murray. We have
established the importance of transition without
being overly prescriptive in the bill. However, a
point that was raised in our discussions is in
danger of being overlooked altogether—the
importance of the transition from secondary 2 to
secondary 3, which is made at the age of 14. That
is not a matter for legislation, but it might be a
matter for good practice.
Fiona Hyslop: The committee should support
moves to make it clear that we want the process to
start at least two years before a child leaves
school. Amendment 214 is very useful in that it
seeks to clarify that authorities should comply by
the specified time.
I am interested to hear the minister’s response,
because the committee’s stage 1 report made it
quite clear that we want the Executive to produce
an amendment that would clarify what to most
people who read the bill was obviously a
misunderstanding of intent. I am slightly
disappointed that the Executive has not lodged an
amendment that would have helped the process.
In the meantime, we are dependent on the
amendments of Lord James Douglas-Hamilton
and Donald Gorrie. At the very least, the
committee should support amendment 214,
because it makes some effort to clarify that the
process should have started by the time specified
and should not be just a final year run-in for
transition.
Ms Rosemary Byrne (South of Scotland)
(SSP): I support amendments 132 and 31. Many
witnesses took the position that is proposed and I
am disappointed that the Executive has not sought
to amend the provision in question. The matter
needs to be firmed up and the proposed timescale
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needs to be specified, so I hope that members will
support the change.
10:30
Euan Robson: The planning duty that
amendment 132 seeks to impose on education
authorities might prove to be premature in relation
to some young people. Although it has always
been the bill’s stated intention to encourage early
preparations for young people’s transition to
beyond school, a prescriptive two-year period by
which such preparations should be completed
would in many cases not be appropriate. I think
that the reasons for that are obvious.
As the bill stands, an education authority must
have completed such arrangements no later than
12 months before the leaving date. Indeed, I would
expect planning to begin much earlier in cases in
which the young person’s post-school destination
is entirely clear. Good practice should ensure that
that happens. We might consider putting that in
the code of practice if it is necessary but, as I have
said, we expect authorities to comply.
When a young person is still undecided about
his or her destination, I would expect the
education authority to offer to the young person
every assistance in making an informed decision.
It might be that the young person is quite
understandably unable or unwilling to make up his
or her mind at the age of 14. As a result, I am
afraid that we are not minded to accept
amendment 132 as it seeks to introduce to the
process a certain rigidity that the bill has been
developed specifically to avoid.
Similarly, although I entirely understand the
intention behind amendment 31, it seeks to
impose a planning duty on education authorities
that might prove premature in relation to some
young people with CSPs. It is right to say that
many young people with CSPs will need extra
support when they leave school. Indeed, it is right
to say that planning should begin as early as
possible; as I have said, that is only good practice.
In some cases, that planning might begin two
years before the young person leaves school. It is
also right to say that the bill already makes
provision for that. Its drafting allows for a degree of
flexibility in instances in which it would not be
appropriate to have completed transitional
planning at such an early stage. Again, the code of
practice will encourage education authorities to
start that planning as early as possible for children
with the most extensive needs. Indeed, we will
make the appropriate references in the code itself.
After all, there is already much good practice in
this area and I would expect it to be implemented
throughout the country. We are looking for that to
happen and Her Majesty’s Inspectorate of
Education could carry out inspections on that
basis.
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That said, it is important to allow scope for
transitional planning to begin when it is
appropriate for the individual. In some cases, that
might happen within the two years that
amendment 31 would prescribe. Although the
amendment aims to secure successfully wellprepared transitions for children with the most
extensive needs, it would succeed only in
constraining the process.
As far as amendment 214 is concerned, I wish
that I had paid more attention to English grammar,
particularly tenses, when I was at school. On the
face of it, one might think that it would better to
change “comply” in section 10(5) to “have
complied”. I should point out that we will take
another look at the issue, because it has
stimulated considerable debate. That said, the
considered view is that the amendment is
unnecessary and stems from the earlier
misunderstanding that the duty in question does
not need to begin until the final year of schooling.
Sections 10(5) and 10(6) are connected. The
drafting is clear that under section 10(6) the
authority must have acted on the information. The
authority must,
“no later than 12 months before the … child or young
person is expected to cease receiving school education,”

take the information into account
“in considering the adequacy of the additional support
provided”

in the final stages of schooling. In effect, I am
saying that the duty is not only to request
information, but to take account of it. There is a
definable outcome, which must be achieved at
least 12 months before the child or young person
leaves school. That is what section 10 means. I
understand that that is exactly what amendment
214 is trying to achieve, as well. However, the
issue comes down, in effect, to the legal
interpretation of the drafting. Elaine Murray was
correct to say that there are concerns about
consistency. I will take amendment 214 away and
have another look at it, but I think that the bill’s
policy intention and the amendment’s policy
intention are identical. On that basis, I would like
Elaine Murray not to move amendment 214.
Amendment 133 would not secure better
transitions for young people with additional
support needs. It is not always the case that a
young person’s school leaving date is known at
least two years in advance of his or her leaving
school. Similarly, it would not always be the case
that the transfer of information pertaining to a
young person’s additional support needs would be
of use at such an early stage. Amendment 133
stresses that such information should be
transferred at least 24 months before a young
person leaves school. In the majority of cases, that
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would entail transferring information at an even
earlier date. However, it is not the case that every
young person with additional support needs will
need to be involved in intensive transitional
planning.
The bill deliberately states that joint planning
and preparation between an education authority
and post-school agencies should take place no
later than 12 months before a young person
leaves school. We believe that it would be far too
early to do that 24 months before a young person
leaves school. As members will know, as children
change, their needs alter. It would be far too
prescriptive to transfer information at least 24
months before a young person leaves school; it is
likely that there would have to be changes to such
information.
The bill specifies that an authority and an
agency should exchange relevant information no
later than six months before an individual’s school
leaving date. The bill’s cumulative provisions allow
for flexibility for young people who are not sure
what their plans will be on leaving school. The
bill’s provisions also encourage constructive
planning because discussions will be informed by
relevant and up-to-date information. Therefore, we
will resist amendment 133.
Amendment 219 would also deny the flexibility
that the bill allows. Were information to be passed
on no later than 12 months before an individual’s
school leaving date, as amendment 219 proposes,
such information could be out of date and no
longer relevant in many cases. In addition, such a
timescale would not achieve the aim of providing
information. The policy intention of passing
information from an education authority to
agencies that provide post-school provision is to
alert the agencies to the imminent leaving date of
a young person. Amendment 220 is consequential
on amendment 219 and, for the reasons that I
gave, I would be grateful if Lord James Douglas
Hamilton would consider not moving amendments
219 and 220.
The Convener: It falls to me to wind up on
behalf of Donald Gorrie. I will make one or two
points about the debate. Section 10 is an
important section because it deals with an
important issue, about which the committee
agonised at an earlier stage. However, most of us
arrived at the view that the minister’s reasoning on
section 10 is valid because the section deals with
a process rather than with an event, to quote a
phrase used in other contexts. What is important is
that we have procedures in place that ensure that
everything happens and moves forward timeously.
The minister said that the code of practice will deal
with that.
Elaine Murray’s amendment 214 is important.
Perhaps the minister’s officials have not taken
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account of one small point, which is that the duty
in section 10(6) is double-barrelled. It is a duty,
first, to request information and, secondly, to take
account of information. In that context, it seems to
me—this is a grammar argument—that “have
complied” would be more suitable than “comply”. I
thought at the beginning that it was a technical
point, but it is in fact quite important, perhaps not
in terms of meaning, but in terms of implication
and message. The wording “have complied” feels
right, if members see what I mean. It seems to fit
more appropriately. “Comply” is present tense
and, looking at other sections, it seems that “have
complied”
would—grammatically—be
more
satisfactory. I hope that the minister’s officials will
be prepared to consider that matter further and
take it on board. The double-barrelled duty is the
important issue here.
This bill is an education bill, so it does not
handle things that happen at college, university or
the work place. It is extremely important that
facilities be put in place in those environments,
however, and I took it upon myself to write to the
Deputy First Minister on that point. I have received
a reply, which I will circulate to members at some
point after the meeting if I remember to do so. We
cannot deal with that aspect of provision under the
bill, but it is important that we are assured that
things are happening in that area.
Having made those comments, and with Donald
Gorrie’s permission, I will not press amendment
132.
Amendment 132, by agreement, withdrawn.
Amendment 31 moved—[Lord James DouglasHamilton].
The Convener: The question is, that
amendment 31 be agreed to. Are we all agreed?
Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

ABSTENTIONS
Ingram, Mr Adam (South of Scotland) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 1.
Amendment 31 disagreed to.
Dr Murray: Given the minister’s agreement to
consider the matter again, I will not move


154

992

amendment 214 at this time, although I may well
lodge it again at stage 3 if I am not content that
another suitable amendment makes clearer the
intention behind the Executive’s provisions.
The Convener:
threatened.

The

minister

is

suitably

Amendments 214 and 215 not moved.
Amendments 198 and
Robson]—and agreed to.

199

moved—[Euan

Amendments 216 and 217 not moved.
Amendments 200 to
Robson]—and agreed to.

202

moved—[Euan

10:45
The Convener: Amendment 218 was debated
with amendment 210. I ask Lord James DouglasHamilton whether he is pressing amendment 218.
Lord James Douglas-Hamilton: I believe that
this is known as the chairman’s amendment, so I
beg to move it.
I move amendment 218.
The Convener: That is very cunning, but we
had a debate on that issue previously and arrived
at a resolution.
The question is, that amendment 218 be agreed
to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 218 disagreed to.
Amendment 32 not moved.
The Convener: Amendment 86 is in a group
with amendment 223
Lord James Douglas-Hamilton: Amendment
86 was lodged on behalf of a constituent. To be
frank, parents and young people should be made
aware that mediation and tribunal services are
available. If they are not told, they might be
unaware that such services are readily available to
them. It would be of great assistance to those
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concerned to be informed about procedures, rights
and entitlements because they might not be well
informed about them.
Amendment 223 seeks to impose a duty on
agencies to ensure that the best arrangements are
delivered. An education authority must receive cooperation from agencies and amendment 223 is
designed to ensure that education authorities have
the full co-operation of other agencies. There was
a worry expressed earlier during evidence taking
that other agencies might not necessarily feel that
they are under an obligation to comply with
reasonable duties. Amendment 223 is in line with
the bill’s principles and aims to ensure that coordinated support is provided, where necessary.
I move amendment 86.
Fiona Hyslop: I seek clarification from Lord
James Douglas-Hamilton. Section 19(3)—which
we obviously have not got to yet—covers what
appropriate agencies must do to comply with
requests for information. Amendment 223
proposes that appropriate agencies must comply
with such requests. My concern is about the extent
of the duty that amendment 223 seeks. I want
either the minister or Lord James DouglasHamilton, or both of them, to explain to what
extent the provisions of amendment 223 are
necessary and not covered by section 19(3).
Section 19(3) has the offensive subsections (a)
and (b), which include the provision that an
agency need not comply with a request if they feel
it “unduly prejudices” its functions. I hope that we
will change that provision, as we have changed
previous similar provisions, when we deal with
section 19(3).
Euan Robson: Essentially, Fiona Hyslop is
correct. We believe that section 19(3) covers what
amendment 86 proposes and that section 19
effectively deals with what amendment 223
proposes. I will happily double-check that, but we
are convinced that that is the case and we can
offer that assurance to Lord James DouglasHamilton’s constituent.
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The appropriate agency is not under a duty to
specify what help it could provide to the education
authority, so the purpose of amendment 223 is to
make it clear that the appropriate agency must
reply specifying the type of help that could be
provided. That would allow the authority to frame
its request for help competently. Can the minister
confirm that that matter is effectively covered in
the bill? If he can give me that assurance, I will not
press amendment 223.
Can the minister also be clear in relation to
amendment 86? Is he saying that the purpose of
that amendment, which is to ensure that parents
and young persons are properly informed of the
mediation and tribunal services that are available,
will be covered somewhere else?
The Convener: I will allow the minister back in.
That is not the proper procedure, but I will let him
reply to Lord James.
Euan Robson: We are quite clear that section
19 covers the points that Lord James DouglasHamilton has made. In fact, amendment 86 would
confuse the position because section 19(3), as
currently drafted, says that other agencies “must
comply” with such a request from the education
authority unless they consider that the request is
“incompatible with its own statutory or other duties”

or that it
“unduly prejudices the discharge of any of its functions.”

Those are two legitimate reasons why another
agency might not be able to comply with the
request. I do not think that I can say any more,
other than that we are clear that the intent of
amendments 86 and 223 is covered by section 19.
There are defects in the amendments that do not
appear in section 19.
However, I assure Lord James that we will
consider the issue afresh before stage 3 and if
there is some flaw in section 19, we will come
back with an amendment. His amendments are
attempting to do what we are attempting to do in
section 19, so we are agreed on what we must do,
but we must be absolutely sure that section 19
achieves it.

Amendment 223 would add nothing; it would
simply
duplicate
section
19’s
provision.
Amendment 223 would also omit the important
circumstances in which another agency should not
realistically be expected to comply with a request.
On that basis, and with my reassurances, I ask
Lord James Douglas-Hamilton to seek to withdraw
amendment 86.

Lord James Douglas-Hamilton: In view of that
reassurance, I seek to withdraw amendment 86. I
am grateful for the minister’s response.

Lord James Douglas-Hamilton: I want to
clarify the situation. My understanding is that an
education authority could ask for help from an
appropriate outside agency only if the education
authority could specify the help that it seeks from
that agency.

Euan Robson: Amendments 203, 204 and 205
are technical amendments that reflect the insertion
of a new section before section 3 entitled

Amendment 86, by agreement, withdrawn.
The Convener: Amendment 203 is grouped
with amendments 237, 239, 206, 204 and 205.

“Duties of education authority in relation to children and
young persons for whom they are responsible”.
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Members will recall our debate on amendment 63,
to which the committee agreed on 11 February.
Amendment 237 is a minor technical
amendment that reflects the education authority’s
collective status. Amendment 239 is another minor
technical amendment that will ensure consistency
in the terminology that is used in section 14 of the
bill, which deals with the powers of tribunals.
Section 14 uses the term “reference” to a tribunal
rather than the word “appeal”, so amendment 239
will bring the terminology in section 16 into line
with that which is used elsewhere in the bill.
I move amendment 203.
Amendment 203 agreed to.
Section 10, as amended, agreed to.
After section 10
Amendment 223 not moved.

Section 11, as amended, agreed to.
Section 12—Additional Support Needs
Tribunals for Scotland
The Convener: Amendment 135, in the name of
Donald Gorrie, is grouped with amendments 136,
224, 256, 234, and 250 to 252. In my
impersonation of the missing Donald Gorrie, I shall
speak to and move amendment 135.
Amendment 135 is designed to make
compulsory the making of regulations with regard
to the matters covered by section 12. That is
certainly not the usual thing, and I personally
would not support the amendment, but that
appears to be Donald Gorrie’s argument.
Amendment 136 is, in my view, a more important
amendment. It relates to the question of advocacy
services, which we have talked about before. The
amendment calls for the regulations to
“make provision for the provision of independent advocacy
services”

Amendment 133 not moved.

to people who go to a tribunal—so it is specifically
targeted—and to

The Convener: The question is, that
amendment 219 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 219 disagreed to.
The Convener: Amendment 220 has already
been debated with amendment 132.
Lord James Douglas-Hamilton: We have just
voted on the principle, which has not been
accepted by a majority of members, so I do not
think that it is necessary for me to move
amendment 220.
Amendment 220 not moved.
Amendment 233 moved—[Euan Robson]—and
agreed to.
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Amendment 134 not moved.

Section 11—Provision of information etc on
occurrence of certain events

Amendment 219 moved—[Lord James DouglasHamilton].
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“persons who appear before a Tribunal”.

Amendment 136 is an important amendment, on
which I await the minister’s comments in due
course.
I move amendment 135.
Ms Byrne: In lodging amendment 224 I was
merely taking note of the views of witnesses,
organisations and individuals who have contacted
me—and, I am sure, many other members—about
the inequality that would result from the lack of
legal aid for tribunals. Amendment 224 seeks to
even that out and to bring some equality back into
that position. I hope that the rest of the committee
will agree with the spirit of the amendment and
that members will understand that there is a lot of
pressure at tribunals and will support the
amendment.
Mr Macintosh: In speaking to amendment 256,
I do not intend to reopen our debate about legal
aid. We came to a difficult decision on that and
agreed that we wanted to avoid overly legalised
proceedings. We also agreed that course of action
because it would be consistent with the way in
which people appear before other tribunals.
However, it has been brought to my attention by
the Disability Rights Commission that the
Executive has introduced support for certain
potentially disadvantaged groups at various
tribunal systems—for example, at employment
tribunals in 2001, and at mental health tribunals
and VAT tribunals in 2003. I believe that, to qualify
for that aid, an applicant will be assessed not just
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on the basis of means—although legal aid would
be means tested—but on whether they are able to
understand proceedings. The idea is to ensure
that disadvantaged groups have the assistance
that they need to support them through tribunal
systems. People need such support at
employment tribunals. We all know from
experience that some children with additional
needs come from families with additional needs
and we can assume that there will be cases in
which the applicant does not understand
proceedings.
11:00
It might be thought that cost is a particular
difficulty, but the DRC has told me that it has
estimated that there would not be a great
expense. For a start, as well as being means
tested, legal aid would apply at a lower level than
normal and would apply only to certain categories.
The DRC’s estimate—which is quite generous—is
that costs could be up to £24,000. However, that
assumes that there would be an application in all
cases and that one in seven would qualify through
being disabled. Moreover, it does not apply the
means test. Given that the Executive has
introduced a system of applying legal aid to certain
categories to counter disadvantage at tribunal
systems, it is only fair and consistent that it should
do so for education tribunals.
Amendment 136 is on independent advocacy. I
am not sure whether I understand the drafting of
the amendment, but I certainly understand the
principle behind it. I do not want to sound like a
broken record, but advocacy is extremely
important and it is extremely important that the bill
reflects that. I understand the arguments and the
anxiety on the part of the Executive that there is a
danger of diverting limited resources away from
direct support services for children to supporting
parents in their fight to establish rights, for
example, and I, too, would not wish to divert
substantial resources from services into the
process. I also understand the anxiety that, while
we are trying to reduce confrontation and dispute
in the system, it might be perverse to stimulate or
create demand and encourage parents to be more
assertive rather than local authorities to be more
responsive. That said, the number of parents who
have reported being outgunned, outnumbered and
outmanoeuvred in their meetings with local
authorities and others is legion. Even if we accept
that the new system will greatly improve matters, it
is naive and possibly disingenuous to suggest that
all such disagreements will go away.
The Executive has already made its policy
intention clear. I will read from Peter Peacock’s
recent letter—my copy of the letter is not dated,
but it was written in February. He said:
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“I agree that some parents may need support if their child
is being assessed”

and that
“the Bill does nothing to prevent this—in fact, the policy
intention has always been to allow for parents to bring a
supporter of their choice to any meetings with the education
authority.”

How much of a step is it from translating that clear
policy intention into a principle in the bill? Even
though this right was not overly used, the record of
needs system provided for a named person to be
appointed. It seems to be a step backwards rather
than forwards not to have such a right enshrined in
the bill.
The Convener: Minister, in speaking to
amendment 234 and the other amendments in the
group, you should bear in mind the fact that you
will not have an automatic right to reply at the end.
Euan Robson: I will deal with all of the
amendments, in that case.
Amendment 234 is a technical amendment. It
became apparent, on reconsideration of the
wording, that there might be confusion over how
the regulation-making power in section 12(5) and
schedule 1 would operate. As drafted, the
regulation-making power in section 12(5) is for
matters over and above those already dealt with in
the body of the bill, for example, those over and
above the constitution and procedures of the
tribunals and appointments and functions of the
president and other administrative matters.
The regulations in schedule 1 relate to matters
such as the functions of the president and tribunal
procedures. The regulation-making powers flow
from section 12(5), yet section 12(5) is to be used
for matters over and above them. Therefore, the
regulation-making powers in schedule 1 need to
be made into stand-alone powers.
Amendments 250 to 252 give effect to the
recommendation of the Subordinate Legislation
Committee at stage 1 for any regulations made by
Scottish ministers under section 12(5) to be
subject to affirmative resolution in Parliament. I
recommend those amendments to the committee.
Amendments 135 and 136 are important and we
have given a great deal of consideration to this
subject. However, we wish to resist them because
they attempt to oblige Scottish ministers to make
regulations providing for advocacy services for
those referring matters to the tribunals. We are not
clear that statutory provision for advocacy services
should be made in the bill or the regulations, but I
am mindful of the committee’s general approach to
the issue.
Ken Macintosh mentioned Peter Peacock’s
letter, which stated that the policy intention has
always been for parents or young persons to be
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able to take a supporter with them to tribunal
hearings if they wish, and that supporter may be a
representative of an advocacy organisation. It is
intended that the rules of procedures for tribunals
that Scottish ministers make under paragraph 11
of schedule 1 will make provision for that. There is
nothing in the bill to prevent voluntary sector
organisations from offering such a service. As the
committee will recall from stage 1, between 2004
and 2007 we are funding two organisations to
provide for advocacy through the unified voluntary
sector fund. Further, we have set aside sums of
£12 million and £14 million, some of which—
bearing in mind the important point that Ken
Macintosh made about the diversion of limited
resources from front-line services to advocacy—
we are prepared to earmark for further assistance
to advocacy. However, I do not expect the
services that I am talking about to be an obligatory
or integral part of the tribunal hearing system.
Tribunal hearings will be as informal and
unintimidating as possible. Tribunal members will
be thoroughly trained to put parents at their ease
and tease out the issues of the case. Decisions
that are made on any case will be based on the
facts of the case, not on the basis of the
eloquence of its delivery.
I appreciate the concern that has given rise to
these amendments, but I fully believe that, once
the new tribunal system is in operation, fears that
the system will not be fair to parents will be
allayed. The fears that are being quite legitimately
expressed today are based on the current system,
in relation to which the lack of trust has become
almost endemic. The challenge for everybody is to
regain the trust of parents. I believe that the bill will
achieve that.
Given the committee’s obvious concern, I am
minded to look again at section 12(4) to see
whether we could include a reference to advocacy
there. I do not promise that we can do that, but we
might be able to amend section 12(4) by adding
such a reference after the words
“constitution and procedures of the Tribunals”.

I refer members to the rules of procedure in
paragraph 11 of schedule 1. Subparagraph (1)
says:
“The Scottish Ministers may make rules as to the practice
and procedure of the Tribunals.”

I cannot conceive of a situation where we would
not make rules, so we will turn that “may” into a
“shall”, which will go some way to meeting
amendment 135. We will also look at the wording
“Such rules may, in particular, include provision for or in
connection with”

to see whether we might always want to
incorporate such rules, although we do not want to
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lose flexibility. We might be able to pick out one or
more of the rules, in particular paragraph 11(2)(f),
on
“enabling specified persons other than the parties to appear
or be represented in specified circumstances”,

That is where advocacy appears in the bill. It is not
a specific reference, but without giving members a
clear assurance that we will be able to achieve it,
we will look at whether we can develop the
phraseology. I am attempting to move in the
direction in which the committee wishes to go on
the general area under discussion and in relation
to the questions posed by amendments 135 and
136.
I turn to amendment 224. Legal assistance will
be available to those who are eligible when
matters are referred to the tribunal. It must be
made clear that assistance provides access to
legal advice and information prior to and after a
tribunal hearing. The Executive does not believe
that we need to make further provision. The way in
which the tribunal hearings will be conducted will
be as informal, family friendly and unintimidating
as possible. Tribunal members will be trained to
achieve that, to put parents at their ease and to
get to the issues. Decisions will not be made on
the way in which a case is presented; they will be
made on the facts of a case. Training will focus on
achieving that outcome. Parents and young
people will be able to take along to the hearing
representatives to speak on their behalf, as I made
clear. That provision is made in the bill and I have
said that we will try to clarify it further if we can.
The aim of the tribunal is to be family friendly, so
legal representation should not be encouraged.
We do not want to over-legalise the process.
Ken Macintosh raised some interesting and
important points and I will take a moment or two to
concentrate on what he said. I am fully aware that
there are representatives at other tribunals, but the
position varies. I understand that legal aid is
provided only when the tribunal is to determine
civil rights and obligations under article 6 of the
European convention on human rights and when
the person meets the eligibility criteria for legal aid.
I am advised that the additional support needs
tribunal will not be determining civil rights per se or
obligations that are covered by article 6 of the
ECHR. Therefore, it will not be the same type of
tribunal as those to which legal aid has been
applied. It is probably better to explore legal aid
regulations outwith the context of the bill, if
members wish to do that. I do not think that what
is being proposed is consistent with the
Executive’s approach to legal aid in relation to
other tribunals.
I come back to the key point that the tribunal
hearings are supposed to be informal, family
friendly and non-intimidating. If, for example, any
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of the parties had additional support needs
themselves or a combination of difficulties that
meant that they required an interpreter, provision
for that would be made through the procedural
rules, which members have seen and to which I
alluded earlier.
11:15
Ken Macintosh said that the total potential cost
of his amendment would be about £24,000, but we
do not understand how that figure was arrived at.
That is an important consideration. Earlier, in a
different context, he rightly said that we must be
careful about the way in which we allocate
resources.
I stress again that parents and young people
can be accompanied by a representative if they so
wish—indeed, a representative might be legally
qualified or from an advocacy organisation.
Decisions on any case will be made on the basis
of the facts, rather than the way in which the
arguments are put across. I am confident that the
provisions on tribunals in the bill are more than
sufficient to ensure that parents and young people
will be supported and will be able to have faith in
the system without the need for legal
representation.
I hope that I have explored these important
issues. The debate has been interesting but, for
the reasons that I have given, I ask Ken Macintosh
not to move amendment 256 and I ask the
convener to withdraw amendment 135 and not to
move amendment 136.
The Convener: Will you clarify one matter?
Does the Minister for Justice have powers under
existing provisions to extend legal aid for tribunal
representation if that is necessary?
Euan Robson: I do not want to venture a view
that might mislead the committee. I will take that
question away and then give the committee a
response, if that would be satisfactory.
The Convener: It would be helpful for members
to know whether such powers exist.
Euan Robson: Indeed. That is an important
point and I will be happy to clarify the situation for
the committee in writing.
The Convener: Do other members want to
speak on the amendments?
Ms Byrne: I just—
The Convener: Sorry, Rosemary, but you have
had a shot on this group.
Ms Byrne: Can I come back in?
The Convener: You are not really entitled to
have another go.
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Lord James Douglas-Hamilton: Amendment
136 is about the provision of independent
advocacy services. Would such matters be
covered in the code?
Euan Robson: We can consider doing that as
well.
May I make a minor alteration to what I said
earlier, for the purposes of accuracy? I am advised
that I referred to paragraph 11(2)(f) of schedule 1,
when I should have said paragraph 11(2)(e)—I
apologise.
The Convener: It falls to me to wind up the
debate on this group of amendments.
Section 12 is an important section. There is
variable practice in different areas in relation to
legal aid, as the minister said—I think that in
employment tribunals the scope is a little wider
than the minister suggested, but that is beside the
point. I share his concern that the costs would be
rather higher than Ken Macintosh suggested,
although that would obviously depend very much
on the numbers.
When the committee considered the matter, we
had in mind an approach that would not be too
formal or legalistic. I am sure that that approach is
right. As the Scottish Committee of the Council of
Tribunals said, the issue is less about legal
representation than it is about the ability to be
supported by advocacy or similar services. It is not
entirely a question of one or the other, but the
minister’s assurances on advocacy seem to take
away some of the urgency in relation to legal aid.
The thrust of our view, if I understood our
reasoning correctly, was that we were not all that
keen on moving in the direction of legal
representation. It was also thought that there
would be inequality of arms, if there was legal
representation and lawyers were materialising all
over the place for the authority. The minister has
spoken about that in the past. The code may be
able to nod in the direction of informality, although
lawyers may occasionally be useful for giving
advice to the tribunal and other things.
In response to Donald Gorrie’s amendments, the
minister indicated that he is prepared to examine
the issue of advocacy again, to ensure that it is
adequate. In that light, I am authorised to withdraw
amendment 135 and not to move amendment 136.
Amendment 135, by agreement, withdrawn.
Amendment 136 not moved.
The Convener: I ask Rosemary Byrne to move
or not move amendment 224. I do not know
whether you had a crucial point to make earlier,
but you can add something briefly if you wish.
Ms Byrne: I listened to what the minister said,
but I would prefer to see advocacy in the bill.
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Amendment 224 moved—[Ms Rosemary Byrne].
The Convener: The question is, that
amendment 224 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Douglas-Hamilton, Lord James (Lothians) (Con)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
3, Against 6, Abstentions 0.
Amendment 224 disagreed to.
Mr Macintosh: I warmly welcome the minister’s
words to the committee this morning on what we
can expect to see at stage 3 on advocacy. When I
lodged amendment 256, I did not want to
introduce legal aid by the back door. I think we
agreed that as a committee. I did not do justice
to—
The Convener: Sorry, but I do not want you to
go on at length. A sentence is fine, because we
have had the debate.
Mr Macintosh: I will forward the Disability
Rights Commission’s calculations to the minister.
Amendment 256 not moved.
The Convener: The question is, that section 12
be agreed to. Are we agreed?
Ms Byrne: No.
The Convener: Unless there is an amendment
to remove section 12, technically we cannot take a
vote on it. It sounds a bit stupid when I have to ask
members whether they agree to the section or not,
but without an amendment we are not in a position
to disagree to section 12. If you wish, you can
comment on section 12, giving your reasons for
not wishing it to be approved.
Ms Byrne: I do not wish it to be approved at the
moment, because I want to be able to revisit
tribunals and advocacy at stage 3.
The Convener: It is clear that you have the right
to come back with amendments at stage 3 on
those issues. We are aware of your position.
Section 12 agreed to.
The Convener: We will take a five-minute break
at this point.
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11:23
Meeting suspended.
11:36
On resuming—
Schedule 1
ADDITIONAL SUPPORT NEEDS TRIBUNALS FOR SCOTLAND

Amendment 234 moved—[Euan Robson]—and
agreed to.
The Convener: Amendment 235, in the name of
the minister, is grouped with amendment 236.
Euan
Robson:
The
amendments
are
straightforward. They remove references in
schedule 1 to age-related conditions that apply to
the recruitment of tribunal panel members. That is
in line with forthcoming changes in employment
legislation under the European employment
directive, which will make it unlawful to operate
policies that may discriminate on the ground of
age in the fields of employment or vocational
training. The main criterion should be the
appropriateness of the person to be a panel
member in relation to experience and training. We
already have sufficient safeguards in schedule 1 to
ensure the effectiveness of panel members.
I move amendment 235.
Lord James Douglas-Hamilton: I strongly
support the argument that we must take a
principled stand against ageism. I recall when Lord
Goddard was trying a murder case and the
defence counsel said that the deceased’s useful
life had ceased because he was 70. That went
down enormously badly, as Lord Goddard was 80.
The amendments do no harm at all.
The Convener: I do not think that Euan Robson
needs to respond to that.
Euan Robson: I could not respond to Lord
James Douglas-Hamilton’s anecdote.
Amendment 235 agreed to.
Amendment 236 moved—[Euan Robson]—and
agreed to.
The Convener: Amendment 253, in the name of
Rosemary Byrne, is grouped with amendments
262 and 255.
Ms Byrne: My aim in lodging amendments 253
and 255 is to establish independent monitoring of
the tribunals. The motivation for the amendments
has come from a number of organisations and
individuals who have expressed concerns to me. A
survey by the National Autistic Society on the
tribunal system in England and Wales shows the
number of returns to tribunal, the number of
appeals registered and the number of cases that
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were won—about 84 per cent overall. Many
concerns have been expressed about those
issues. The survey indicates that a huge number
of people are going to tribunal who should not
have had to go there in the first place. My other
concern is to ensure that, given the current lack of
legal aid, we consider the equality of the tribunal
system.
I believe that amendment 255—amendment 253
is consequential to it—would embed in the bill the
principle that the independent monitoring body
must report back. We would have a complete
overview of how the first year had worked and,
subsequently, of whether the tribunal system was
working fairly. I hope that the committee supports
the amendments.
I move amendment 253.
Mr Adam Ingram (South of Scotland) (SNP):
My comments will be very much in the same vein
as those of Rosemary Byrne. I would like to hear
from the minister how compliance with tribunal
decisions will be reinforced—my amendment 262
is a probing amendment intended to elicit such a
response. As we have heard this morning, there is
a strong feeling that the balance of power is very
much with the education authorities and against
parents. Parents certainly feel at a disadvantage.
To what extent can the minister reassure parents
that education authorities will not drag their heels
or spin out any disputes on which a tribunal has
reached a decision? That is the type of issue that
amendment 262 explores.
Mr Macintosh: I am sympathetic to the
arguments that have been put forward by
Rosemary Byrne. I saw the National Autistic
Society’s paper and I appreciate the concern that
decisions made south of the border are not being
implemented. That is a serious matter. However,
to set up an independent body at this stage is
almost to undermine the purpose of the bill, or to
admit defeat before the bill has been enacted.
The minister has spoken about using HMIE to
enforce the policy and we are expecting the
tribunal, in conjunction with the provisions of the
bill, to standardise policy for additional support
across the country and between local authorities. I
am not saying that the problems south of the
border will definitely not be replicated here, but to
assume that they will would be going too far. I
would welcome the minister’s comments on the
matter, particularly on the role of HMIE.
Establishing an independent body at this stage
strikes me as a piece of bureaucracy too far.
Dr Murray: Earlier at stage 2, the minister made
a couple of references to the use of section 70 of
the Education (Scotland) Act 1980. He said:
“There are powers of direction in the bill and, of course,
complaints can be made under section 70 of the 1980 act.”
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He later said:
“Section 70 of the Education (Scotland) Act 1980 is the
route by which a complaint would be made to ministers.”—
[Official Report, Education Committee, 11 February 2004;
c 890 and 902.]

He went on to refer to a number of complaints
coming to ministers under that provision. Might the
provisions in section 70 of the 1980 act offer a
route by which local authorities could be brought
to account should they not comply with a tribunal’s
decisions?
Lord James Douglas-Hamilton: Amendment
253 seems to offer a constructive way in which
any failures on the part of education authorities
could be addressed. Amendment 262 strengthens
the duty on the education authority to comply with
the decision of the tribunal. Both amendments
should be regarded with sympathy.
The Convener: I will speak against the
amendments. Paragraph 15 of schedule 1, which
makes provision for an annual report to be laid
before the Scottish Parliament by the president of
the tribunal, seems to provide a mechanism for
monitoring. I do not think that the slightly
bureaucratic alternative suggestion offers the way
forward. If the tribunal is not working, in the sense
that a lot of applications come before it because of
things that have not happened at the local
authority level, that would be an issue not so much
with the tribunal, but with what is happening at
local authority level, which would need to be dealt
with by administrative action by ministers—that
would provide the ideal format for the matter to be
debated by the Scottish Parliament if need be, or
at least to be in the public domain if any issues
emerge.
11:45
Euan Robson: I entirely understand the
reasons behind the amendments in this group and
I recognise the anxiety articulated by Adam
Ingram and Rosemary Byrne. However, Ken
Macintosh, Elaine Murray and the convener are
essentially correct. Ken Macintosh referred to the
important role of HMIE, Elaine Murray mentioned
the section 70 route and the convener rightly
spoke about the annual report.
I will go through the amendments in a little more
detail. Amendment 253 would place a new duty on
the president of the tribunal to follow up and to
monitor each case heard by the tribunal. It is not
the tribunal’s role to engage in such a
cumbersome
and
bureaucratic
procedure.
Amendment 253 seeks to extend the scope of the
annual report beyond the outcome of cases
considered by a tribunal to the implementation of
such outcomes. That would mean that the
president would have to monitor, at a local level,
the actions taken after a tribunal case and, indeed,
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for a considerable time thereafter, although that
period is not specified in any shape or form.
Frankly, I do not think that such a role is
appropriate for the tribunals, which are there for a
specific purpose.
HMIE will monitor the implementation of the new
system, including the implementation of the
tribunals’ decisions. It is not necessary, therefore,
for the president to monitor implementation and to
be obliged to make recommendations on such
matters. That is not to say that the president could
not comment in the annual report, however. As the
convener rightly said, the president will be able to
comment on implementation matters if they are
knowledgeable in that regard. The bill’s annual
report mechanism provides for discretion, but
amendment 253 places a duty on the president to
follow up each case, which is too cumbersome. I
ask Rosemary Byrne to withdraw amendment 253
for the reasons that I have given, which I hope
offer reassurance.
We do not think that amendment 262 is
necessary because it suggests that education
authorities and others will automatically choose to
ignore a tribunal’s directions. We just do not think
that that will happen. We are well aware of the
committee’s concern to ensure that tribunals’
orders are acted on. I refer again to the role of
HMIE in that regard. It is expected that education
authorities will comply with orders made by
tribunals, given the nature of the role of tribunals in
regulating the relationship between individuals and
local government. That is what tribunals exist for.
There are sufficient safeguards in the bill, in other
education legislation and in the justice system
overall to ensure that education authorities comply
with tribunal orders.
As was said, section 23 of the bill provides that
Scottish ministers have a power of direction over
education authorities concerning the exercise of
the authorities’ functions under the bill. Section 23
is relevant, therefore, and sets out a duty to
comply with such ministerial directions. Authorities
in general, or a specific authority, can be directed
to comply with a tribunal order. Where the duty is
breached, there is scope for Scottish ministers to
take action to ensure that the duty is discharged
under section 70 of the Education (Scotland) Act
1980, as Elaine Murray pointed out. If an
authority’s failure to comply with a tribunal order
impacts on the carrying out of a duty under the bill,
a parent could seek a court order for the specific
implementation of the statutory duty. The authority
would then have to comply with the court order or
face being in contempt of court. I believe that,
cumulatively, those are strong safeguards. I
appreciate the spirit in which Adam Ingram lodged
amendment 262 as a probing amendment, but I
hope that I have been able to reassure him about
the provisions in the round.
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I cannot add much about amendment 255. I
really do not see any point in adding to HMIE’s
role by setting up another monitoring body. If
members want further reassurance on that, I may
be able to give it when I am back before the
committee in due course when the draft School
Education (Ministerial Powers and Independent
Schools) (Scotland) Bill is discussed. There will be
some adjustment to ministers’ powers to ensure
that authorities improve their functions, following
recommendations from HMIE. We believe that,
overall, we have a package that will give the
committee sufficient assurance that its concerns
will be dealt with. I therefore ask Rosemary Byrne
to withdraw amendment 253
Ms Byrne: I am still not convinced that we have
a system that will be transparent and fair enough
and that will come under enough scrutiny. I will
withdraw amendment 253 and not move
amendment 255, but I suspect that I will return
with similar amendments at stage 3.
Amendment 253, by agreement, withdrawn.
The Convener: Amendment 100, in the name of
Fiona Hyslop, is grouped with amendment 101.
Fiona Hyslop: With amendments 100 and 101,
we move on to completely different ground. The
amendments refer to page 27 of the bill, which is
part of schedule 1. The commissioner for children
and young people in Scotland has now been
appointed, which was welcomed by members from
all parties in the Parliament. Throughout the bill’s
progress, it was recognised, particularly in our
evidence taking at stage 1 and in the minister’s
comments in the stage 1 debate, that the
Parliament and the Executive would return to the
issue of additional support needs. Wider, deeper
and longer-term policy issues will have to be
considered, including the monitoring and
experience of the additional support system as it is
established.
The provisions on disclosure of information
prescribe what the president of the tribunal must
do in respect of providing information. Amendment
100 is a fairly simple amendment, as it would
insert into the bill a reference to the role of the
commissioner for children and young people—the
bill would be one of the first pieces of legislation to
include such a reference. Should the president for
reasons of policy and responsibility want the
commissioner to take up cases or understand the
issues arising, he or she would be expected to
advise the commissioner of any such matters. The
amendment is straightforward and is meant as a
constructive measure to include in the bill a
reference to the establishment of the children’s
commissioner and to give backing in law to the
president’s ability to exchange information with the
commissioner in the interests of meeting additional
support needs.

1009

3 MARCH 2004

Amendment 101 recognises that one of the key
functions of the bill is, as we have already touched
on, to place duties on other organisations to
comply. The president of the tribunal will be in an
ideal position to understand what is working, what
is not working and which agencies are, under
section 19, appropriate to be listed. We are in a
state of flux in the development of children’s
services: many authorities are combining
children’s services and education services; we are
embarking on a child protection inquiry; and we
know from announcements that were made
yesterday that the minister is considering issues
around social work and criminal justice. There are
a range of responsibilities and the designation of
appropriate authorities dealing with children will be
in a state of flux and change. It would be helpful if
the president could advise ministers on the
appropriate agencies to comply with specific
requests under the bill. I hope that that is a
straightforward explanation.
I move amendment 100.
Mr Macintosh: I query whether the powers are
necessary. It strikes me that they almost
encourage the president of a tribunal to take on a
policy development role. As part of the tribunal’s
role will certainly involve implementing policy
evenly and maintaining standards throughout
Scotland, I think that the president will already
have the powers that the amendments set out and
that therefore those powers do not need to be put
in legislation. However, by seeking to put them in
legislation, Fiona Hyslop is placing greater
emphasis on the matter and is encouraging the
president to do the things that she has suggested.
The amendments seek to develop the president’s
role in a way that I would not welcome, because
that role is the job of democratically accountable
representatives.
The Convener: I agree with that.

1010

may assist education authorities. I do not think that
the president would have a full picture in that
respect. However, as I have said, there is nothing
to prevent him or her from, for example, sending a
letter in either circumstance. Again, putting that in
legislation
would
elevate
its
purpose
unnecessarily.
Fiona Hyslop: Given that the annual report
should give the president the opportunity to
comment on matters if he so wishes and in light of
the minister’s comments that the president can
advise the commissioner for children and young
people on any aspect, I will not press amendments
100 and 101. We recognise that the president
might have such a role, which is not about policy
development, but about implementation and the
useful exchange of information.
Amendment 100, by agreement, withdrawn.
Amendment 101 not moved.
Schedule 1, as amended, agreed to.
Section 13—References to Tribunal in relation
to co-ordinated support plan
The Convener: I call Fiona Hyslop to indicate
whether she will move amendment 137.
Fiona Hyslop: Have we already debated
amendment 137?
The Convener: Yes.
Fiona Hyslop: Amendment 137 was grouped
with amendment 117, in the name of Scott Barrie,
which concerned the capacity of children. When
we debated amendment 117, the minister said that
he would revisit those issues at stage 3. Even
though he did not give a definite commitment or
guarantee that he would do so, he said that he
would take steps in that direction. In light of that, I
will not move amendment 137.
Amendment 137 not moved.

Euan Robson: There is nothing to prevent the
president from bringing something to the attention
of the commissioner for children and young people
or, indeed, ministers. However, Ken Macintosh is
right to say that putting such powers in statute
elevates them and perhaps invests them with a
purpose that might be unclear or even
unnecessary. If at any time the president felt that
the commissioner should be regularly advised on
matters concerning tribunals, the regulations
mentioned in paragraph 16 of schedule 1 could be
used. In any case, the commissioner is concerned
with the promotion and safeguarding of children’s
rights and has no role in investigating or
supporting individual cases.

12:00
Fiona Hyslop: The issue of tribunals is central
to the bill. Many commented at stage 1 that the
need to develop a system of trust is at the heart of
the legislation; indeed, the minister has said as
much today. Ideally, we do not want every case to
go to tribunal; we want people to pursue other
methods such as mediation and so on. However,
the question of who will be able to access the
tribunal is at the heart of the matter.

As for amendment 101, the president is
concerned with the proper operation of tribunals
and will not offer Scottish ministers advice about
the appropriateness or otherwise of agencies that

It is interesting to note that, in the bill, the
Executive has named the tribunal the additional
support needs tribunal; it is not referred to as the
co-ordinated support plan tribunal, even though

The Convener: Amendment 102 is grouped
with amendments 103 to 106, 227, 138 and 41.
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the majority of references are to CSPs and access
to the tribunal is on the ground of whether or not
someone is eligible for a CSP. I have lodged a
series of amendments, some of which the
committee might be sympathetic towards. I
request that members consider each amendment
in isolation rather than as a package, because
they might feel more comfortable with some of the
amendments than with others.
Amendment 102 seeks to expand the power to
allow a decision of the education authority on
whether a child has support needs to be referred
to the tribunal. It would have the effect of allowing
consideration of whether a child has additional
support needs to be a ground for referral.
We have had a great deal of debate on
assessments, and many amendments have been
lodged on their role. Ken Macintosh has identified
that one of the greatest concerns is that issues
around assessment are sometimes the most
contentious and of most concern. Amendment 103
seeks to expand the power to refer to a tribunal a
decision to refuse an assessment request. One of
the weaknesses that we identified in the bill was
the capacity for the local authority to refuse to
have an assessment carried out.
Amendment 104 would allow the findings of an
assessment to be referred to a tribunal. That is
important, because it would allow the decision to
be challenged. A concern about the current
system is parents’ disagreements with the content
of an assessment; amendment 104 would allow
the tribunal to assess that. It is important to
recognise that, through the tribunal’s work, tribunal
case law will be built up, which will be helpful.
Amendment 105 would allow a parent or young
person to ask the tribunal to rule on the
reasonableness of a refusal by the education
authority to carry out a review. That accepts the
point that, even if just having a CSP were to be the
ground for access to a tribunal, issues about
reviews would have to be addressed.
Amendment 106 would allow a parent or young
person to ask the tribunal to rule on the
appropriateness of the support that is offered. That
would give greater support to the parents and
children involved, would allow the tribunal to have
greater scope and would make the system more
flexible.
In considering these amendments, we should
view the tribunal as underpinning the heart of the
bill. We all agree that, where possible, we want to
avoid a confrontational system. We want to build
trust into the system. If, as it has said, the
Executive is convinced that children who are not
eligible for a CSP will have their additional support
needs met by local authorities—an issue that has
been dealt with in the important amendments 63
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and 64—it has nothing to fear in expanding
referrals to the tribunal system in such a way. If
the Executive’s view of what will happen with the
system turns out to be the case, there will be few
referrals. In practice, that will become clear early
on.
Concerns have been expressed about the
volume of referrals but, when we took evidence
from people who are involved in tribunals, they
told us that the tribunal will be able to expand to
meet demand. Perhaps it was more the case that
the committee was concerned about the volume of
referrals than that there would necessarily be
insufficient provision to meet that. I ask members
to consider my amendments individually and to
decide whether they would be prepared to support
any of them. I commend my amendments to the
committee, but will leave other members who have
similar amendments to address their points.
That said, amendment 41 is very important,
because it goes to the heart of the issue of
whether the tribunal will be able to direct other
agencies to comply, to which we have returned
repeatedly. Much reference has been made to the
fact that the bill is an education bill. We are meant
to live in a world in which we have joined-up
government and holistic approaches to issues.
Although the free personal care legislation might
be considered a health act, it has certainly put
many burdens and requirements on local
authorities. If we are to take a child-centred view
of legislation, to hide behind the rationale that the
fact that the bill is an education bill means that we
cannot allow it to include powers to direct other
agencies is neither practical nor sensible in this
day and age. Amendment 41 should be supported
in that light.
I move amendment 102.
Ms Byrne: Amendments 227 and 138 seek to
broaden access and tighten up one or two areas. I
looked at the convener’s amendment 257, which is
not in this group, but which seeks to amend the
same area that amendment 227 seeks to amend.
Similar points are raised in both those
amendments. I am of a mind to not move
amendment 227 in favour of amendment 257, and
to move amendment 138.
Mr Macintosh: Convener, could Rosemary
Byrne be allowed to speak to amendment 138,
because she has not had the chance to do so?
The Convener: Do you have any comments on
amendment 138?
Ms Byrne: No—it speaks for itself.
Lord James Douglas-Hamilton: Fiona Hyslop
referred to amendment 41 as being very
important. It was lodged on behalf of the Scottish
Child Law Centre and seeks to tighten up the
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duties on other agencies that are involved in coordinated support plans. It would allow the tribunal
to require the other agencies that are identified in
the co-ordinated support plan to take such action
as the tribunal considers appropriate. Without
amendment 41, the powers of the tribunal would
be inconsistent and insufficient. I believe strongly
that the Scottish Child Law Centre should be
supported in this regard.
Dr Murray: I understand what members are
trying to achieve by lodging the amendments in
the group. We all recognise that parents whose
children do not hold a co-ordinated support plan
may be concerned that there might be nowhere to
go to enforce their right to have their children’s
needs met. We have discussed that in relation to
other aspects of the bill. It is crucial to people’s
perception of the bill that parents are assured that
no rights will be lost, that there will be places to
which they can go, and that there will be people
who will uphold their rights. The way in which that
is done will determine whether the bill works
effectively or not.
My problem with the amendments in the group is
that they would place a great deal of work at the
door of the tribunal, such that the tribunal might be
unable to get on with the important work of
ensuring that the most vulnerable children who
have co-ordinated support plans have the services
provided for them that they need. Although I
appreciate the rationale behind the amendments,
what they seek to achieve is not necessarily the
best way of providing reassurance, because they
will increase the work load of the tribunal to such
an extent. In addition, the submission from the
Convention of Scottish Local Authorities
suggested that 15 to 20 per cent of children have
additional support needs. The amendments in the
group will have significant financial consequences,
which ought to be reflected in the financial
memorandum.
Mr Macintosh: I echo Elaine Murray’s
comments. The amendments seek to extend the
grounds upon which a dispute can be referred to
the tribunal. I will not pretend that I am not
sympathetic to the intent—each amendment has
been well argued for and can be supported.
People who have appealed under the record of
needs system have experienced the benefits of
statutory rights. Many people believe that only the
tribunal will replicate those rights, but, although I
appreciate their anxiety, that is not the case. The
Executive has already introduced dispute
resolution procedures to help to allay at least
some of those fears. Even if it were possible to
agree to the amendments without undermining the
purpose of the bill, which is to reduce bureaucracy
and unnecessary confrontation, I would still wish
there to be one system of appeal—the tribunal.
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We will come on to the amendments towards
which I am more sympathetic later. Many of the
amendments
in
this
group,
particularly
amendments 102 to 106, seek to grant an
automatic right to appeal given certain criteria, but
without the statutory paperwork—the CSP—to
back up that right. That is not an insurmountable
obstacle, but it is an additional complication.
We have drawn a line at a certain point. We are
confident that we are capturing the most
vulnerable and complex cases, although other
complex cases could be included. However, I am
not sure that singling out individual examples is
necessarily the best or fairest way of addressing
the total body of additional support needs. There
are difficulties with amendments 102 to 106.
I am supportive of amendment 138 in principle,
as it suggests that information that is included in
the annex to a CSP should be appealable. I would
like Rosemary Byrne to clarify whether that is what
she is suggesting. Section 7(4)(b) describes an
annex to a CSP. The minister has said that that
should not be appealable, but I think that it should
be. However, I am slightly confused because the
bill has been changed by amendment 85. I thought
that we were going to wait for the bill as amended
at stage 2 to see how the provisions make sense.
Nevertheless, I am sympathetic to the idea that
the annex should be appealable.
I would welcome the minister’s views on
amendment 41. We debated at length the powers
of the tribunal over other agencies and came to an
agreement that it would not be appropriate for the
bill to increase those powers, although I can think
of examples of that happening for other bodies,
such as children’s panels. I would also welcome
the minister’s comments on how the tribunal will
work in practice, such that increased powers are
not required.
The Convener: This is one of the most
important debates that we will have on the bill; to a
degree, it is entwined with the definitional issues.
Fiona Hyslop mentioned that the name of the
tribunal is odd, if nothing else, and there is also
the issue of co-ordination being singled out as an
area of difficulty, which Lord James DouglasHamilton has gone on about.
Although the ministers have explained their
reasoning on all those matters before, there
remain a number of areas of concern. There are
perception problems arising from difficulties under
the previous regime, which we will have to deal
with as well. Serious consideration must be given
to whether the tribunal’s jurisdiction should be
extended either immediately or over time and how
things fit together. However, the proposed
provisions in the amendments to section 13 are
too wide. I take on board the minister’s comments,
which were made in evidence previously, about


165

1015

3 MARCH 2004

the fear of overwhelming the tribunal. We must
ensure that the resources that are available in this
area are not taken up with a lot of appeals on
relatively minor issues. The amendments would
widen the provisions too much. As we stand, with
the knowledge that we have of the position, we
cannot extend the jurisdiction of the tribunal to
cover all additional support needs issues.
Nevertheless, we need a mechanism that covers
those issues and we must get it right.
Fiona Hyslop’s plea that the issues be
considered separately is right; however, we must
also look toward the overall view of where we are
going. I am not prepared to support the
amendments to this section, although I think that
they deal with important issues, and I look forward
to hearing the minister’s comments.
Euan Robson: You make some relevant points
in relation to this group of amendments. It is
perfectly fair of Elaine Murray to draw attention to
the financial memorandum to the bill and to what
the consequences would be for that if the
amendments were agreed to. There are several
good reasons why the remit of the tribunal should
not be extended to include all cases relating to
additional support needs.
Amendment 102 would allow the parent or
young person to refer to the tribunal the education
authority’s decision as to whether the child or
young person has additional support needs. That
is clear enough. However, the amendment gives
no recognition to the spectrum of additional
support needs. It would, in effect, offer the same
means for resolving a matter relating to extensive
and complex needs as it would for resolving a
matter relating to lesser and more straightforward
needs. That is exactly the point that Elaine Murray
homed in on. There could be a severe risk of great
additional work for the tribunal.
12:15
As we know, additional support needs can be
transitory. By the time that a formal appeal
process is under way, the additional support
needs may have changed, diminished or
disappeared altogether; nevertheless, amendment
102 would require the process to proceed as if
they had not. It would use a sledgehammer to
crack a nut, and other provisions in the bill are
better placed to deal with any disputes about a
child’s additional support needs. When parents
wish to take issue with a decision by the education
authority in such circumstances, they would do
better to go through independent mediation or
local dispute resolution procedures. There is
also—as we have just discussed—the complaints
procedure under section 70 of the 1980 act, which
is why it was important to agree to amendment 63.
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Additionally, amendment 102 would require all
additional support needs to be documented in a
statutory way. I appreciate the fact that that is not
the intention behind the amendment, but that is
what it would do. We would have more paper and
bureaucracy. It would create a very bureaucratic
system if every decision by the education authority
about additional support needs could be referred
to a national tribunal. We developed the bill to
create a more streamlined process, but I do not
think that amendment 102 is the way in which to
achieve that. Although I understand the motivation
behind the amendment, I ask Fiona Hyslop to
withdraw it.
Amendment 103 is not appropriate. Education
authorities will be under a duty to make adequate
and efficient provision for the additional support
needs of each child. They will, therefore, be
obliged to investigate thoroughly the needs of the
child using the arrangements under section 4,
which we have discussed. A request for a certain
type of assessment can be refused by the
education authority only if the request is
unreasonable. The education authority would have
to have very clear grounds for stating that the
request was unreasonable; for example, the
request would have to be vexatious or a
duplication of another request. In reaching a
decision, the authority will have to consider the
reasons that parents give for such requests.
Parents are at liberty to arrange their own
assessments if they so wish. Under section 10, the
authority will have to consider any information that
is provided by parents.
The education authority will have to be satisfied
that the process of assessment and examination
that it has undertaken is sufficient to establish the
child’s needs. I do not consider a refusal of a
request for a certain type of assessment to be an
appropriate matter for the tribunal to adjudicate.
When a CSP is involved, the tribunal will be able
to consider any referral on the conclusions of the
authority from the assessment process; otherwise
parents will be able to refer such matters to the
dispute resolution service. We need to guard
against the tribunal being used to adjudicate on
every decision by an education authority—that is
not what it is there for. On that basis, I ask Fiona
Hyslop not to move amendment 103.
I resist amendment 104 because it is
unnecessary. It is also confusing in its intent, as it
is not clear whether it relates to findings only from
any specific type of assessment that is requested
under section 6 or to findings from the general
process of assessment or examination. The
information that is gained from the assessment
process will help to inform the conclusions that
education authorities reach and the actions that
they require to take.
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The bill provides several routes for further
scrutiny of such conclusions and actions, whether
that is part of evidence led before the tribunal or
raised in the course of mediation or dispute
resolution. Parents can also submit their own
reports under section 10 and the education
authority must take them into consideration.
Amendment 104 fails to recognise that it is what
the education authority does with the information
that is important, not just the information itself.
I also do not believe that it is appropriate to ask
a national tribunal to adjudicate on what are
effectively professional matters, such as
determining whether the findings of a consultant
paediatrician or an educational psychologist are
right or wrong. I therefore ask Fiona Hyslop not to
move amendment 104.
Amendment 105 is totally unnecessary. It aims
to provide for decisions by an education authority
not to give an early review to a CSP to be referred
to the tribunal. That is already provided for under
section 13(3)(d)(iv)—we have covered the
proposals that are in amendment 105.
I resist amendment 106 for all the reasons that I
gave for resisting amendment 102. That
amendment concerned referring to the tribunal a
decision by the education authority on whether or
not a child has individual support needs.
Amendment 106 attempts to extend the
jurisdiction of the tribunal to hear all cases relating
to the nature of an individual’s additional support
needs. Again, there is no recognition of the
spectrum of additional support needs and the
amendment offers the same means for resolving
matters that relate to extensive and complex
needs as for resolving matters that relate to lesser
and more straightforward needs. That would lead
us back again to the problems of bureaucracy and
overloading. It would also require additional
documentation; I covered that when I spoke to
amendment 102.
I understand that amendment 227 will not be
moved, so I will not discuss it.
Although amendment 138 is unnecessary, I
understand the intention behind it. The
amendment aims to ensure that any information
added to the format of a CSP by way of regulation
should be open to appeal to the tribunal. However,
the main intention of such regulations is to
accommodate standard factual information, such
as the name and date of birth of the child and the
name and contact details of the parents. It is not
really necessary or appropriate to appeal such
information, which is either right or wrong. I do not
see a need for people to be able to appeal that
type of information or its quality. The regulations
are not intended to—indeed, they could not—be
used to insert other information that should be
open to appeal.
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Last week, we discussed the possibility of an
annex to the CSP to record notes to help and
inform reviews of the CSP. Such an annex to a
CSP would really consist of working notes and
would not be something that could be appealed.
We will come back to that debate. The annex is
simply intended to bring together the plan and any
notes on progress, so that they will all be
accommodated in one place. Everyone will keep
such notes anyway and if we do not have the
annex arrangement, they will probably get
scattered about the place. It seems more
appropriate to pull notes together in an annex to
the CSP. The important point about such notes is
that they will monitor progress—they will simply
indicate milestones for the statements that have
been made. I therefore ask Rosemary Byrne not to
move amendment 138.
I hear and understand what the committee has
said about amendment 41, but the amendment is
not necessary and serves no purpose. I am not
sure that what amendment 41 proposes is what
was originally intended. I need to ask Lord James
Douglas-Hamilton about that. Amendment 41
seems to seek to allow the tribunal, when it
overturns certain decisions, to require other
providers of additional support in a CSP to take
action as determined by the tribunal. By “certain
decisions”, I mean a decision that a CSP is
required, a decision that one is not required, or a
decision not to comply with a request for an early
review of a CSP. Those are all education authority
decisions and the provision of support is not an
issue in any of them. Therefore, it is difficult to
envisage what action the tribunal would require of
support providers at that juncture.
If Lord James Douglas-Hamilton can explain to
me what action he envisages would be required of
the providers, I will be happy to look at the matter
again in more detail. However, we cannot
envisage what such action would be. On that
basis, I believe that amendment 41 is unnecessary
and ask Lord James Douglas-Hamilton not to
move it.
Lord James Douglas-Hamilton: Basically,
parents’ doubts about the bill are that outside
agencies will not necessarily always comply with
an
education
authority’s
common-sense
arrangements and requirements. Amendment 41
fits in with the bill’s principles and seeks to insert a
compliance duty on outside agencies; it would
require agencies that are identified in a CSP to
take the action that the tribunal considered
appropriate. If the minister would like to take
amendment 41 away and consider it, I will not
press it. However, the amendment was proposed
by the Scottish Child Law Centre and I have no
doubt that it would not have proposed it unless it
had extremely good grounds for doing so.
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The Convener: It seems to me that the
minister’s point is that the appeals process would
not give the tribunal the powers to communicate
with other agencies, because such communication
would be for the local authority. However, I do not
want to go round in circles on the matter.
Lord James Douglas-Hamilton: In that case,
perhaps there is an added need for the minister to
consider amendment 41 to ensure that the tribunal
would have the necessary powers to communicate
with other agencies.
The Convener: I call Fiona Hyslop to wind up.
She can deal with the point that we have just been
discussing, and she should state whether she
wants to press or withdraw amendment 102.
Fiona Hyslop: There is recognition that section
13 is a key part of the bill and that this debate is
similarly important. The bill will enable powers of
compliance to apply to outside agencies and the
central point about amendment 41 is that it would
enable the appeal system to embrace that. I
believe that we will return to that issue.
A key point is that parents are concerned that
they will have fewer legal rights to appeal under
the bill than they have at present. The minister
said that parents who want to appeal decisions
about general additional support needs, rather
than CSPs, would have rights under the provisions
of section 70 of the 1980 act. I put on record my
belief that, not only because of ECHR
requirements but for other reasons, it will be
extremely difficult to run two appeal systems: one
through education authority appeal bodies and the
other through the tribunal. I believe that we will
return to that issue, not necessarily only during our
debates on the bill but because running two
appeal systems is unsustainable.
All committee members received a letter from
one of my constituents who is, I believe, the only
parent who has had a successful judicial review on
additional support needs. Under the bill’s
proposed new system, her child would not be
eligible for a CSP. The minister’s advice is that
dispute resolution and mediation will suffice;
frankly, they would not have sufficed in my
constituent’s case. The bill will introduce extra
barriers.
The minister said that amendment 102 would
necessarily generate more paperwork. However,
he wants every child to have a personal learning
plan, and we know that the system may evolve so
that, for example, one child may have a PLP that
is a third of a page long while another may have a
more extensive one that embraces a CSP.
The minister said that the point of amendment
103 is to test unreasonableness. That is exactly
what it would do—it would find an appeal
mechanism to test whether a council had been
unreasonable in refusing an assessment.


168

1020

In the minister’s response to the question raised
in amendment 104, he wondered whether
information should be subject to appeal. Although
we are discussing a record on a child, it might
contain information about the parents. It is
perfectly justifiable in law that parents should be
able to make appeals about information that is
held on them. An assessment is a hurdle to a
CSP; therefore people should be able to make
appeals in relation to that hurdle.
The minister made a valid point about
amendment 105—that the provision should be
covered by section 13(3)(d)(iv)—so I will not press
it.
In relation to amendment 106, the argument
about the general rights to appeal have already
been made.
We have an opportunity to reassure parents who
are convinced that they will have fewer rights
under the bill when enacted than they would have
otherwise. The appeal mechanism in the form of
the tribunal is the only way in which we can
provide that reassurance and trust. Therefore, I
will press amendment 102.
12:30
The Convener: The question is, that
amendment 102 be agreed to. Are we agreed?
Members: No.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 102 disagreed to.
The Convener: With a sense of inconclusion,
we move on. Amendment 225, in the name of
Rosemary Byrne, is grouped with amendments
226, 254, 228, 107, 139, 108, 53 and 140.
Ms Byrne: I am slightly confused. Amendments
225 and 226 seek to amend the same area,
although amendment 226 is more expansive, so
with the committee’s agreement, I will withdraw
amendment 225.
The Convener: There is nothing in the
procedure to stop you progressing with both
amendments. I offer no opinion on whether that
makes sense.
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Ms Byrne: I will speak to amendment 226 and I
will withdraw amendment 225 later. My
amendments seek to broaden access and to put
more fairness into the system. Everyone is aware
that I am not particularly happy with the system
and my amendments seek to improve it. I would
prefer to have a much flatter system that is
accessible to everybody. Where someone has
additional support needs and does not require a
co-ordinated support plan, and the education
authority does not fulfil its duty under section
3(1)(b), that person should have the right to go to
a tribunal. I hope that that will be taken on board.
Amendment 228 seeks to tighten up provisions
to appoint a nominated person. If the young
person requires a co-ordinated support plan, I
would like the bill to make it the responsibility of
the education authority to nominate such a person.
Amendment 107 also seeks to tighten up
existing provisions. It refers to
“failure by the education authority, any person identified in
the plan as a person by whom additional support should be
provided, or a combination of these persons, to provide the
additional support”.

That brings in
straightforward.

other

agencies

and

is

I move amendment 225.
The Convener: Amendment 254 is perhaps off
to one side of the general debate about the
tribunals because it returns to the point that we
have already heard about the Disability
Discrimination Act 1995. As members will recall,
the background is that, under English legislation, a
tribunal would be able to deal with such failures
under the DDA. However, because the DDA is
reserved and education is devolved, it is possible
that we will end up with two different tribunals,
which would be a messy arrangement. The
committee was concerned about that issue, which
a number of members have mentioned at different
times.
It has always seemed to me that the issue could
be resolved in several different ways. One way
would be for the bill to duplicate the effect of the
DDA. The DDA is reserved, so we cannot amend
it, but its substance could be straightforwardly
applied to education material. Therefore, there
should be no great difficulty in incorporating such
provisions in the bill by specifying, as amendment
254 does, that the design of school premises and
the provision of auxiliary aids and services for
those with additional support needs are matters
that can be dealt with by the additional support
needs tribunal. In that way, we would not need a
separate tribunal or some complex procedure at
Westminster to sort out the issues. Amendment
254 is an attempt to deal with the situation.
I know that the minister has been advised that
all such matters might be reserved, but I am pretty
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clear in my own mind that that is not the case. The
substance of amendment 254 deals with
education issues, which are entirely within the
authority that has been devolved to this
Parliament. It seems to me that amendment 254
would be a convenient mechanism for sorting out
the issue. When the committee previously gave its
attention to the matter, we all agreed that the fact
that the procedure in the bill should operate in a
different way from the equivalent procedure in
England is an anomaly.
That is all I want to say on amendment 254,
which seems to me to be a common-sense and
reasonable way of dealing with the matter.
Fiona Hyslop: Amendment 107 concerns the
operation of the tribunal in relation to CSPs. It
seems strange that the bill currently provides for
cases to be referred to the tribunal if there is a
question mark over whether a child requires a
CSP, but does not provide for the tribunal to
consider cases in which the education authority or
other identified provider of additional support has
failed to provide that additional support once the
CSP is in place. Although the bill provides for
appeal to be made to the tribunal for failure to
review a CSP and for other matters, failure to
provide the support specified in the CSP, which is
the essential issue, is not a ground for referral to
the tribunal for resolution. That seems an obvious
failing in the bill.
If the minister cannot come up with a good
reason why the bill does not provide for that—
although I am sure that he will—I will seek the
agreement of committee colleagues and the
minister to ensure that this potential loophole is
closed. It is essential that people are able to
challenge any failure of an authority to provide
support. Amendment 107, which would allow for
referral to the tribunal of the failure of an authority
to implement a CSP, would provide for the gaping
hole that currently exists in the bill to be filled.
Amendment 108 would ensure that the
reference in section 14(3) is consistent with the
rest of the bill. The amendment would include in
section 14(3) a reference to the referral of an
education authority’s decision not to review a
CSP. From the minister’s previous comments, I
understand that section 13(3)(d)(ii) provides for a
referral to be made if the education authority has
failed to review a CSP. Therefore, I do not
understand why that subparagraph is not referred
to here. However, there may be a technical reason
why the minister cannot support amendment 108.
Amendment 53 is the major argument. It is
similar to amendment 41, which we debated in the
previous group. Amendment 53 would empower
the tribunal, when it has received the referral
specified, to require action not just by the
education authority but by any other person
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identified in the plan as a person by whom
additional
support
should
be
provided.
Amendment 53 would empower the tribunal to
direct other agencies to act. Again, that goes to
the heart of the debates that we have had. As we
heard in evidence, parents and other professional
bodies are concerned that the bill will be
fundamentally flawed if it does not give the tribunal
powers to direct other authorities. Those are the
arguments for amendment 53, which are similar to
the arguments that we heard for amendment 41.
The Convener: I will speak briefly to
amendment 139, in the name of Donald Gorrie,
which tries to tackle the issue about how the
different agencies should be included in the scope
of the tribunal in another way.
Amendment 139 refers to
“failure by an appropriate agency to comply with section
19(3)”.

Section 19(3) is the requirement on other
agencies, such as health boards, to comply with
requests by the education authority unless that
“(a) is incompatible with its own statutory or other duties, or
(b) unduly prejudices the discharge of any of its functions.”

It seems that the intention of amendment 139 is
to bring that within the remit of the tribunal—I
merely explain that without making particular
comment at the moment. There is an issue here,
which the committee has had concerns about, but
I am not 100 per cent certain whether amendment
139 is the right way to tackle it.
Mr Macintosh: On the point raised in Fiona
Hyslop’s argument and in part of Rosemary
Byrne’s argument, it would be interesting to know
by what mechanism parents and local authorities
agree what additional support should be in place.
If that support is not put in place, what recourse do
parents have and how is the decision enforced? I
am intrigued by the proposals, but I am not entirely
sure that the amendments will resolve the
problem, without widening the jurisdiction of the
tribunal in a way that we would not necessarily
welcome.
On amendment 254, I am slightly concerned that
we have got to this stage and are still not clear
about exactly how we will resolve that difficulty,
which has been flagged up repeatedly in evidence
and throughout stage 2. I could be wrong, but I
believe that evidence has been submitted to the
Joint Committee on the Draft Disability
Discrimination Bill in the Westminster Parliament
on amending the legislation and resolving the
issue. The problem has certainly been highlighted.
Whether or not the Government will agree to
resolve it, I do not know, but I would certainly
welcome a reassurance from the minister that
either the vehicle that is currently before
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Westminster or the vehicle that the bill we are
currently considering provides will be used to
close the loophole, which we all want to do.
Euan Robson: We are considering quite a
formidable group of amendments. On amendment
225, I do not think that it is necessary to refer such
matters to tribunals. In effect, what would happen
if Rosemary Byrne’s amendment were agreed to
would be a fundamental change to the role of the
tribunals to include monitoring the delivery of
services. We went over all that when we
discussed the role of HMIE and I would not want
the tribunals to cut across or to duplicate what
HMIE will be doing.
Again, we go back to the argument about the
broad range of circumstances that might give rise
to additional support needs, many of which will be
transient. We have been through that in our
discussions on previous amendments. In
individual cases, if parents thought that the
authority was failing in its duty to provide adequate
and efficient support, they could go to mediation or
dispute resolution, or, as we have already said,
use the provisions in section 70 of the Education
(Scotland) Act 1980.
There is also a technical problem with
amendment 225. It is ineffective because it does
not really define what amounts to a failure in the
context of the amendment. Does that mean a
failure to provide additional support on one day, or
for one week, one month or longer? It would also
mean that all provision to meet each child’s
additional support needs would have to be
formally recorded, which takes us back to all the
arguments about paperwork and bureaucracy.
Therefore, I resist amendment 225.
Amendment 226 appears to be linked to
amendment 225, in that it aims to allow parents
and young people to refer to the tribunals a failure
by the education authority to make arrangements
to keep under consideration the needs of the
individual and the adequacy of the support
provided. Again, that is a wide provision and the
arrangements would have to be documented, so it
takes us back to the arguments that we have just
been through.
12:45
I entirely understand the intention behind
amendment 254, but I cannot answer Ken
Macintosh’s specific point about what is in the
Westminster legislation. I think that I will have to
write to the committee on that point. However, I
need to make other points about this matter.
Amendment 254 seeks to widen the remit of the
tribunal to include a failure to remove or alter a
physical feature within a school premises and a
failure to provide auxiliary aids and services for
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those with additional support needs for whom the
education authority is responsible. That much is
clear, but the convener must accept that there is
no corresponding duty on an authority to remove
or alter a physical feature. Therefore, there is no
definition of the circumstances in which that
should be done. That is quite an important
technical point. Similarly, there is no specific duty
to provide auxiliary aids or services and no
definition of what that means in the context. Again,
that is an important point about the text of the
amendment.
As the convener said, the wording of
amendment 254 has been imported from the
Disability Discrimination Act 1995 and makes
provision to protect a disabled pupil from
discrimination in relation to the education he or
she receives when compared with his or her
peers. It specifically excludes the necessity to alter
or remove physical features or the provision of
auxiliary services. Those matters are supposed to
be covered by accessibility strategies, which those
responsible for schools are obliged to draw up—
members might recall the debate that surrounded
the Education (Disability Strategies and Pupils’
Education Records) (Scotland) Act 2002.
Such strategies show the steps that authorities
intend to take over time to improve access for
disabled pupils and prospective pupils to the
physical environment of the school, to improve
communication, to increase the accessibility of the
curriculum to all pupils and to ensure that such
pupils are not disadvantaged in their ability to take
advantage of education and associated services.
Responsible bodies have a duty to implement
those strategies and to revise them on a cyclical
basis.
I think that that description of the 2002 act offers
some reassurance about the policy intent and
should reassure members that the intention
behind the amendment is already covered in the
2002 act.
If the amendment is intended to cover disabled
pupils, I point out that it is framed in relation to a
wider group of children and young persons and
that there might be an overlap between the
groups. The amendment does not focus on those
with disabilities, as the committee will agree if it
examines
the
amendment
closely.
The
amendment is at odds with the DDA and cuts
across provision that is made in the 2002 act. If
the amendment is aimed at the wider group, I
point out that it is not clear what criteria are
intended to apply. There is a level of technical
difficulty with the amendment.
On the part of the amendment that relates to
referral to the tribunal of the failure of the
education authority to provide auxiliary aids and
services, we believe that the duty on education
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authorities to identify and make adequate and
effective provision for the additional support needs
of each child or young person for whom they are
responsible will encompass the provision of any
auxiliary aids and services that are necessary in
that context. Rights are already provided to
resolve any disagreement about provision through
mediation, dispute resolution or complaints under
section 70.
In the light of those arguments, I ask the
convener to consider not moving amendment 254.
However, it is important that I write to the
committee on the point that Ken Macintosh made,
as that might be a relevant consideration for
members ahead of stage 3.
The Convener: Before the minister leaves that
point, I seek clarification on it. All members—and,
indeed, ministers, if I understand their position—
accept the principle and the aim of amendment
254. You have given various technical reasons
why the amendment should not be accepted,
which is fine, but in the event that the aim cannot
be achieved through the Westminster route that
Ken Macintosh identified—although that route
would be perfectly adequate and satisfactory—will
you consider returning at stage 3 with a properly
worded amendment that will deal with the point in
the bill? Do you accept that it is competent for the
Scottish Parliament to deal with the issue in the
bill? I accept that there might be problems with
that route, but are you prepared to consider it?
Euan Robson: We are certainly prepared to
consider the issue afresh because, as I
mentioned, it is complicated and involves overlaps
and requirements in other statutes. In view of the
complexity of the issue, I will write to the
committee to explain it in more detail and to deal
with the point that Ken Macintosh raised. In so
doing, we will assess the necessity or desirability
of an amendment at stage 3. I do not think that
such an amendment will be necessary because
the committee’s concerns, which the Executive
shares, are, I think, covered in existing legislation.
If they are not and we find on further consideration
that a difficulty exists, we will consider a means of
tackling it. I am not clear whether it would be
competent to deal with the issue in the bill; I do not
think that it would be. We will send the committee
a letter to clarify the issues.
The Convener: That is helpful. I am sorry that I
abused the convener’s position a little, but it is
useful for the committee to know that.
Euan Robson: Amendment 228 is not
necessary because, under sections 9(5)(d) and
9(6), education authorities will be required to do
what amendment 228 would require. I will not go
on about the issue, but I hope that Rosemary
Byrne is prepared to accept our clear assurance
that the intent of amendment 228 is covered.
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I resist amendment 107 for similar reasons to
those for which I resisted the earlier amendments
in the group. Amendment 108 is consequential to
amendment 107.
Fiona Hyslop: No, they are separate.
Euan
Robson:
Fine,
that
is
my
misunderstanding. I will deal with both of them.
Amendment 107 aims to allow a failure to deliver
the support that is set out in a CSP to be referred
to the tribunals. Again, that matter concerns the
delivery of services, which means that the
amendment would change fundamentally the
tribunals’ role, which, as I have already made
clear, we do not want to do. One technical
problem is that amendment 107 contains no
definition of what marks a failure. Even if we
accepted the necessity of the amendment, which
we do not, that important point would make it
difficult to accept the amendment today.
Amendment 107 would extend the tribunals’
jurisdiction beyond matters concerning the
education authority to matters concerning other
agencies. As with other amendments in the group,
we really must focus on the fact that the role of
monitoring and delivery will be in the hands of
HMIE. I do not want to labour that point because I
have stressed it on several occasions. In addition,
amendment 107 fails to accommodate the other
provisions in the bill and elsewhere in legislation
that provide avenues through which parents can
seek resolution if they feel that education
authorities are not meeting their obligations.
Amendment 108 would extend the powers of
tribunals to allow them to deal with referrals based
on a failure to deliver the additional support as set
out in the CSP. I am in danger of repeating myself
several times, but my argument is that that would
extend the tribunals’ role miles beyond that which
we had envisaged and would intrude into the work
of HMIE.
I will move on to address briefly amendment
139. The amendment aims to enable parents or
young persons to refer to the tribunals any failure
by another agency to help the education authority
in its functions under the bill, which in general an
agency should do under section 19. The same
reasons apply to amendment 139 as apply to the
other amendments in the group.
Furthermore, the provisions in the amendment
would be difficult to implement. The duties of other
agencies under section 19 are made in response
to a request from the education authority.
Amendment 139 provides for parents or young
person to refer a failure on such a matter to the
tribunals, yet they are not necessarily the
originators of the request that an agency might
have failed to fulfil. That begs the question
whether parents and young persons will
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necessarily always know or be fully aware of the
circumstances in which an agency might have
failed to comply with section 19(3). That, I think, is
a substantial reason for not accepting amendment
139.
Amendment 53 appears to be partly
consequential to amendments 107 and 108 and to
be similar in effect to amendment 41. It aims to
provide for a tribunal to require anyone to take any
action that results from the tribunal’s consideration
of a referral on a failure to deliver support in a
CSP. That would also apply in cases in which the
tribunal had considered a failure to meet the
timescales to prepare a CSP or to carry out or
complete a review of a CSP. I do not want to
repeat myself, but we resist the amendment for
the same reasons that we resisted amendments
107 and 108.
We resist amendment 140 because we think
that it is consequential to amendment 139.
I am sorry to have laboured through that,
convener, but the issue that you raised was an
important one. I hope that we have disposed of it.
The Convener: That was very helpful.
I call Rosemary Byrne to wind up and to say
whether she will press or seek to withdraw
amendment 225.
Ms Byrne: I seek to withdraw amendment 225. I
intend to press amendment 226, as I am not
reassured by what the minister said. I feel that the
broadening out of access to the tribunals is
important. Having listened to what the minister
said on amendment 228, I will not move it.
Because of the concerns that I continue to have
on the matter, I will press amendment 140. I want
to move things on in that regard.
The Convener: I say to Rosemary Byrne that, in
winding up the debate on the group, she is if she
wishes entitled to say things in summation about
other points that were made. I mention that in case
there is anything else that she wants to say.
Ms Byrne: No, that is okay.
Amendment 225, by agreement, withdrawn.
Amendment 226 moved—[Ms Rosemary Byrne.]
The Convener: The question is, that
amendment 226 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
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AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 226 disagreed to.
Amendments 254 and 33 not moved.
Amendment 103 moved—[Fiona Hyslop].
The Convener: The question is, that
amendment 103 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 103 disagreed to.
Amendment 104 moved—[Fiona Hyslop].
The Convener: The question is, that
amendment 104 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 104 disagreed to.
Amendment 105 moved—[Fiona Hyslop].
The Convener: The question is, that
amendment 105 be agreed to. Are we agreed?
Members: No.
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The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 105 disagreed to.
Fiona Hyslop: I apologise to the committee: I
had said earlier that I would not move amendment
105.
Amendment 106 moved—[Fiona Hyslop].
The Convener: The question is, that
amendment 106 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0. There is a touch of
groundhog day here.
Amendment 106 disagreed to.
Amendment 227 moved—[Ms Rosemary Byrne].
The Convener: The question is, that
amendment 227 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
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The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 227 disagreed to.
13:00
The Convener: I propose to break now in view
of the time, as the judges say. However, I seek the
committee’s guidance on one point. We still have
quite a lot to finish, although many of the
amendments still to come are consequential to
others, so things might not be as bad as they look.
We can either have an extra meeting to deal with
them, in addition to next week’s scheduled
meeting, or we can make that scheduled meeting
a very long one. I am inclined to suggest that we
have one long meeting.
The clerks suggest that we could start at 9
o’clock, although I am not sure that that will be
convenient for those who travel.
Ms Wendy Alexander (Paisley North) (Lab):
Why are we proposing an extra meeting?
The Convener: Because we still have quite a lot
to do. It is difficult to predict how long it will take.
Ms Alexander: But is there no business on the
agenda other than the remainder of our
consideration of the bill?
The Convener: That is right, although there will
be one or two substantial debates. We might finish
more quickly than we expect but it is important that
we give ourselves enough time to finish. Is 9
o’clock too early a start for people who travel great
distances to get here?
Mr Macintosh: Would 9.15 be acceptable?
Fifteen minutes make a bit of difference.
The Convener: I am sympathetic to that idea.
We will carry on as we need to; if we get into a
crisis, we will have to consider how to deal with it.
Fiona Hyslop: I want to raise a procedural
point. The Parliamentary Bureau has always been
ready to allow committees extra time. Having
looked at the timetable for coming business, I do
not think that the stage 3 debate has been
scheduled yet. We should perhaps let the bureau
know that we are under pressure and that,
although every attempt is being made to deal with
all the amendments by next week, there might be
a need for latitude, depending on how we get on.
The Convener: The clerks will attend to that.
Thank you for that helpful suggestion.
Lord James Douglas-Hamilton: I will put this
as briefly as I can. I understand that the
Procedures Committee is examining the
procedures for considering groupings of
amendments in advance of committee meetings.
The committee might want to take a view on
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whether it would make for better debates if there
were a little bit of extra time between the final
selection of the amendments and the meeting the
following morning. That would be in the interests
of the Executive and the supporting parties, the
civil service, the public servants who work for the
Parliament and the Opposition. I understand that
civil servants have had to work until 2 o’clock in
the morning and that the clerks have had to work
until midnight—the rest of us have had to do quite
a lot of work as well.
It will make for better legislation if the process is
not rushed too much. If ministers had a bit more
time to consider amendments, there is a chance
that they would accept one or two that they would
not otherwise accept. I make the point that the
convener made: the bill should be effective rather
than adequate.
The Convener: Lord James Douglas-Hamilton
asked to raise that issue and it is appropriate that
he did so, because I am aware of the pressures on
the clerks.
Lord James Douglas-Hamilton: With the
committee’s agreement, could the convener send
a letter about the matter to the Procedures
Committee?
The Convener: I am happy to arrange that,
providing that the committee agrees. Is that
agreed?
Members indicated agreement.
Meeting closed at 13:06.

Education (Additional Support for Learning) (Scotland) Bill
4th Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 to 12
Sections 13 to 18
Sections 19 to 26
Sections 27 and 28

Schedule 1
Schedule 2
Schedule 3
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 13
Robert Brown
269

In section 13, page 12, line 36, at end insert—
<(ba) subject to subsection (3A), failure by an education authority to make adequate or
efficient provision for such additional support as is required by a child or young
person who, but for the fact that his or her additional support needs could be met
by the education authority exercising its functions relating to education alone,
would require a co-ordinated support plan,>
Lord James Douglas-Hamilton

34

In section 13, page 12, line 37, leave out <co-ordinated>
Euan Robson

87

In section 13, page 12, line 38, after <plan,> insert <and
()

it has not been agreed under section 7(1A) that a plan need not be prepared
for the child or young person,>

Euan Robson
88

In section 13, page 12, line 39, leave out <(4)(c) of section 7> and insert <(9)(f)(i) of section 9>
Ms Rosemary Byrne

228

In section 13, page 12, line 39, at end insert—
<( ) where it has been established that the child or young person does require a coordinated support plan, failure by the education authority to nominate a person to
co-ordinate the support contained within the plan,>
Lord James Douglas-Hamilton

35

In section 13, page 13, line 1, leave out <co-ordinated>
SP Bill 11-ML4

1
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Ms Rosemary Byrne
138

In section 13, page 13, line 4, at end insert—
<( )

any of the information contained in the plan by virtue of subsection (4)(b)
of section 7,>

Euan Robson
89

In section 13, page 13, line 9, leave out <(4)(c) of section 7> and insert <(9)(f)(ii) of section 9>
Fiona Hyslop
Supported by: Ms Rosemary Byrne

107

In section 13, page 13, line 11, at end insert <, or
<(v) failure by the education authority, any person identified in the plan as a
person by whom additional support should be provided, or a combination
of these persons, to provide the additional support set out in the plan as
being required by the child or young person,>
Donald Gorrie

139

In section 13, page 13, line 11, at end insert <, or
<(vi) failure by an appropriate agency to comply with section 19(3),>
Robert Brown

258

In section 13, page 13, line 13, at end insert—
<(3A) The right to make a reference arising from a failure of the type specified in subsection
(3)(ba) does not arise unless—
(a) the person making the reference has detailed the grounds of reference in—
(i)

writing, or

(ii) another form which, by reason of its having some permanence, is capable
of being used for subsequent reference (as, for example, an audio or video
recording), and
(b) the President of the Tribunal, being satisfied that prima facie a substantial issue
arises, grants leave to make the reference.>
Lord James Douglas-Hamilton
36

In section 13, page 13, line 15, leave out <co-ordinated>
Euan Robson

237

In section 13, page 13, line 19, leave out <has> and insert <have>
Robert Brown

259
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In section 13, page 13, line 20, at end insert—

2

<( )

Where subsection (4) applies, the Tribunal may refer the reference to the sheriff having
jurisdiction where the specified school is situated, where it is of the opinion that—
(a) issues of substantial legal or other complexity are likely to arise, and
(b) the assistance of a solicitor or advocate would be in the best interests of the child
or young person concerned,
and, if so, the reference shall proceed as if it were an appeal to the sheriff under section
28F of the 1980 Act; and the reference in subsection (5)(a) of that section to one or more
of the grounds of refusal specified in section 28A(3) shall be construed as a reference to
one or more of the circumstances in which the duty does not apply, referred to in
paragraph 3 of schedule 2 to this Act.>

Lord James Douglas-Hamilton
37

In section 13, page 13, line 24, leave out <co-ordinated>
Lord James Douglas-Hamilton

38

In section 13, page 13, line 25, leave out <co-ordinated>
Lord James Douglas-Hamilton

39

In section 13, page 13, line 36, leave out <co-ordinated>
Lord James Douglas-Hamilton

40

In section 13, page 13, line 41, leave out <co-ordinated>
Section 14
Lord James Douglas-Hamilton

41

In section 14, page 14, line 7, after <authority> insert <or any other person identified in the plan
as a person by whom additional support should be provided>
Robert Brown

270

In section 14, page 14, line 9, after <(3)> insert <(ba),>
Fiona Hyslop

108

In section 14, page 14, line 9, leave out <or (iii)> and insert <, (iii) or (v)>
Fiona Hyslop

53

In section 14, page 14, line 10, after <authority> insert <or any other person identified in the plan
as a person by whom additional support should be provided>
Lord James Douglas-Hamilton

42

In section 14, page 14, line 27, leave out <co-ordinated>

3


177

Lord James Douglas-Hamilton
43

In section 14, page 14, line 34, leave out <co-ordinated>
Ms Rosemary Byrne

140

In section 14, page 14, line 36, at end insert—
<( )

Where the reference relates to the failure referred to in subsection (3)(d)(vi) of that
section, the Tribunal may require the appropriate authority to take such action to address
the failure as the Tribunal considers appropriate by such time as the Tribunal may
require.>

Robert Brown
260

In section 14, page 14, line 39, at end insert—
<( )

The Tribunal may, at any stage of the proceedings, as it sees fit, order an education
authority to arrange for a process of assessment or examination to be carried out on the
child or young person in respect of whom the reference was made; and such process
shall be carried by such person and on such terms as the Tribunal consider appropriate.>

Euan Robson
238

In section 14, page 14, line 41, leave out <issued> and insert <published>
After section 14
Robert Brown

261* After section 14, insert—
<References to Tribunal and powers of Tribunal: further provision
(1)

The Scottish Ministers may by order extend the categories of decision, failure or
information in respect of which a reference to the Tribunal under section 13(1) may be
made; and without prejudice to the generality such further categories of decision, failure
or information may include—
(a) a decision of the education authority—
(i)

that the child or young person has, or does not have, additional support
needs,

(ii) that a child or young person has additional support needs of a type that the
person making the referral considers are not an accurate reflection of the
child or young person’s additional support needs,
(iii) to refuse an assessment request as referred to in section 6,
(iv) as to the person, or to the means used, or to be used, to carry out the
process of assessment or examination referred to in section 6,
(b) failure by—
(i)
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the education authority,

4

(ii) any person identified in any co-ordinated support plan prepared for the
child or young person as a person by whom additional support should be
provided, or
(iii) a combination of these persons,
to provide the additional support required by the child or young person.
(2)

Any order made under subsection (1) may also include provision to allow the President
to reject references to the Tribunal arising from any further category of decision, failure
or information referred to in the order without a hearing where the President is satisfied
that the reference prima facie raises no substantial issue.

(3)

Orders made under subsection (1) may also make such consequential provision as the
Scottish Ministers consider necessary or expedient, including provision as to the
Tribunal’s powers in relation to any new category of decision, failure or information that
may be referred to it.>

Mr Adam Ingram
262

After section 14, insert—
<Compliance by education authority with Tribunal decision
(1)

Where an education authority fails to—
(a) take such action (including complying with a placing request or holding an appeal
committee hearing), or
(b) make such amendment,
as was required by a Tribunal under section 14, or fails to do so within such time as the
Tribunal required, the appropriate person may refer the failure to the Tribunal.

(2)

Where a reference is made to a Tribunal under subsection (1) the Tribunal may require
the education authority to take such action as the Tribunal considers appropriate by such
time as the Tribunal may require.

(3)

In this section “appropriate person” means—
(a) where the failure relates to a child, the parent of the child,
(b) where the failure relates to a young person—
(i)

the young person, or

(ii) where the education authority are satisfied the young person is incapable,
the young person’s parent.>
Section 15
Lord James Douglas-Hamilton
229

In section 15, page 15, line 8, at end insert—
<( ) make such interim order as it considers appropriate, having regard to the best
interests of the child or young person in respect of whom the reference under
section 13 was made,>

5
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After section 15
Ms Rosemary Byrne
255

After section 15, insert—
<Independent monitoring body
(1)

Ministers shall by regulation establish an independent monitoring body to regulate the
implementation of any orders made by a Tribunal.

(2)

The independent monitoring body shall have the power to use sanctions against
education authorities and appropriate agencies where they fail to comply with the orders
made by a Tribunal.

(3)

The sanctions referred to in subsection (2) shall be set out by Ministers in regulation.

(4)

Ministers may, by regulation, make such further provision in connection with the
independent monitoring body as they think fit.>
Before section 16

Lord James Douglas-Hamilton
90

Before section 16, insert—
<Independent advocacy
(1)

Every child and young person with additional support needs for whose school education
the education authority are responsible, and every parent of such children and young
people, shall have a right of access to independent advocacy services.

(2)

It is the duty of every education authority to secure the availability of independent
advocacy services to such parents, children and young people; and to take appropriate
steps to ensure that those persons have the opportunity of making use of those services.

(3)

It is the duty of providers of independent advocacy services to provide such services—
(a) to such parents, children and young people, and
(b) to children or young people who, it appears to them, may have additional support
needs, and their parents.

(4)

In subsection (1) above, “advocacy services” are services of support and representation
made available for the purpose of enabling the person to whom they are available to
have as much control of, or capacity to influence, their education or, as the case may be,
their child’s education as is, in the circumstances, appropriate; and such services are
“independent” if the person providing the services has no involvement in the exercise by
or on behalf of the authority of any of their functions (apart from this section).>
Section 16

Donald Gorrie
141
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In section 16, page 15, line 17, after <authority> insert <or appropriate agency>

6

Scott Barrie
142

In section 16, page 15, line 18, at end insert—
<( ) children with capacity belonging to that area,>
Donald Gorrie

143

In section 16, page 15, line 21, after <authority> insert <or appropriate agency>
Donald Gorrie

144

In section 16, page 15, line 24, leave out from <in> to end of line 25 and insert <with the relevant
authority or agency.>
Lord James Douglas-Hamilton

57

In section 16, page 15, line 25, leave out <their functions under this Act> and insert <any of their
functions>
Scott Barrie

145

In section 16, page 15, line 27, after <parent> insert <, child with capacity>
Donald Gorrie

146

In section 16, page 15, line 28, after <authority> insert <or appropriate agency>
Scott Barrie

147

In section 16, page 15, line 31, after <parent> insert <, child with capacity>
Euan Robson

239

In section 16, page 15, line 31, leave out <appeal> and insert <refer>
Lord James Douglas-Hamilton

221

In section 16, page 15, line 32, at end insert—
<(3A) Where agreement is reached between the parties participating in mediation, it is the
responsibility of—
(a) the provider of mediation services to draft, or to secure the drafting of, that
agreement in writing, and
(b) each party (or a person authorised to do so on behalf of a party) to sign the
agreement, provided the party is satisfied that the written agreement accurately
reflects the agreement reached in mediation.
(3B) An agreement under subsection (3A) is legally binding on the parties that have signed it
(except inasmuch as it would require any party to do anything unlawful); but any party
may revoke the agreement by notice in writing providing reasons for the revocation.>
Donald Gorrie

148

In section 16, page 15, line 33, after <authority> insert <or appropriate agency>
7
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Rhona Brankin
185

Move section 16 to after section 11
Section 17
Scott Barrie

149

In section 17, page 15, line 38, at end insert—
<( ) any child with capacity belonging to that area,>
Lord James Douglas-Hamilton

230

In section 17, page 16, line 8, at end insert—
<( )

Such regulations—
(a) must not require any parent or young person—
(i)

to refer any disagreement with the authority to the dispute resolution
services provided in accordance with the arrangements, or

(ii) to pay any fee or charge for the provision of the dispute resolution services,
and
(b) do not affect the entitlement of any parent or young person to appeal any matter to
a Tribunal.>
Rhona Brankin
186

Move section 17 to after section 11
Schedule 2
Euan Robson

91

In schedule 2, page 27, line 25, leave out <in writing>
Euan Robson

92

In schedule 2, page 27, line 29, leave out <in writing>
Lord James Douglas-Hamilton

58

In schedule 2, page 28, line 2, at end insert—
<(2A) Where the parent of a child having additional support needs makes a request in writing
to the education authority to place the child in the school specified in the request, being
an independent or grant-aided school, together with confirmation in writing of the
specified school’s willingness to accept the child, the authority may place the child
accordingly, and meet the fees and other necessary costs of the child’s attendance at the
specified school to such extent as it considers appropriate, having regard to all the
circumstances.
(2B) In deciding, under sub-paragraph (2A), whether to agree to the placing request, the
education authority must take into account—
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(a) whether the child’s additional support needs can be met in any school under their
management at which a place is available and, if so, whether it would be in the
child’s interests to be placed in that school, and
(b) whether it would be in the child’s interests to be placed in the specified school.>
Lord James Douglas-Hamilton
59

In schedule 2, page 28, line 3, leave out <or (2)> and insert <, (2) or (2A)>
Robert Brown

263

In schedule 2, page 28, line 38, after <needs> insert <of a severity or type>
Robert Brown

264

In schedule 2, page 28, line 38, after <or> insert <level of>
Robert Brown

265

In schedule 2, page 29, line 3, after <make> insert <adequate>
Euan Robson

93

In schedule 2, page 29, line 37, leave out from <and> to end of line 41
Lord James Douglas-Hamilton

60

In schedule 2, page 29, line 40, at beginning insert <(except in the case of a request made by
virtue of sub-paragraph (2A))>
Lord James Douglas-Hamilton

61

In schedule 2, page 30, line 9, after <request> insert <(other than a parent who made a placing
request by virtue of sub-paragraph (2A))>
Section 19
Dr Elaine Murray

222

In section 19, page 16, line 25, leave out <must> and insert <has a duty to>
Lord James Douglas-Hamilton

94

In section 19, page 16, line 26, leave out from <unless> to end of line 28
Fiona Hyslop

150

In section 19, page 16, line 26, leave out from <unless> to the end of line 28 and insert—
<( )

Subsection (3) does not require an appropriate agency to do anything which—
(a) they do not otherwise have power to do, or
(b) would result in unreasonable public expenditure being incurred.>

9
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Lord James Douglas-Hamilton
44

In section 19, page 16, leave out line 28
Robert Brown

266

In section 19, page 16, line 28, leave out <unduly> and insert <substantially>
Lord James Douglas-Hamilton

45

In section 19, page 16, line 28, at end insert <, or—
( ) is not appropriate to the additional support needs of the child or young person.>
Lord James Douglas-Hamilton

95

In section 19, page 16, line 29, after <that,> insert <on application by the education authority or
otherwise,>
Ms Rosemary Byrne

151

In section 19, page 16, line 38, leave out from <, or> to end of line 39
After section 19
Ms Rosemary Byrne

187

After section 19, insert—
<Monitoring of implementation of Act
(1)

Within—
(a) 12 months of the date on which the provisions of this Act are all in force, and
(b) each subsequent period of 12 months beginning on the anniversary of that date,
the Scottish Ministers must prepare, and lay before the Scottish Parliament, a report on
the operation and implementation of this Act.

(2)

A report under subsection (1) must include an assessment of whether the Act is being
implemented in such a way that children or young persons with similar types of
additional support needs are being provided with the same level of support in each
education authority area.

(3)

If an assessment carried out in pursuance of subsection (2) shows that the level of
support being provided to such children or young persons varies between education
authority areas, the report under subsection (1) must specify what action the Scottish
Ministers intend to take to ensure that the same level of support is provided in each
education authority area (that level being at least the minimum standard of support
required to be provided under this Act).>
Section 21

Lord James Douglas-Hamilton
231
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In section 21, page 17, line 10, leave out <wholly or mainly>

10

Section 22
Euan Robson
206

In section 22, page 17, line 33, leave out <3(3)> and insert <(Duties of education authority in
relation to children and young persons for whom they are responsible)(1)(b)>
Lord James Douglas-Hamilton

46

In section 22, page 17, line 37, leave out <co-ordinated>
Section 23
Euan Robson

240

In section 23, page 18, line 14, leave out <issue> and insert <publish>
Euan Robson

241

In section 23, page 18, line 14, leave out <re-issue> and insert <re-publish>
Euan Robson

242

In section 23, page 18, line 15, after <authorities> insert <and appropriate agencies>
Lord James Douglas-Hamilton

271

In section 23, page 18, line 18, after <factors> insert <(which may include disability within the
meaning of Section 1 of the Disability Discrimination Act 1995 (c.50))>
Lord James Douglas-Hamilton

47

In section 23, page 18, line 22, leave out <co-ordinated>
Euan Robson

204

In section 23, page 18, line 24, leave out <3(3)> and insert <(Duties of education authority in
relation to children and young persons for whom they are responsible)(1)(b)>
Robert Brown

267* In section 23, page 18, line 25, at end insert—
<( ) the particular circumstances or factors which may give rise to a substantial issue
referred to in sections 13(3A) and (References to Tribunal and powers of
Tribunal: further provision)(2),>
Ms Rosemary Byrne
Supported by: Lord James Douglas-Hamilton
152

In section 23, page 18, line 27, at end insert—
<( ) appropriate persons to carry out a process of assessment or examination under
section 6(1)(b), and the professional qualifications of such persons,>

11
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Euan Robson
243

In section 23, page 18, line 28, at end insert—
<(2A) Before publishing a code of practice under subsection (1), the Scottish Ministers must
consult—
(a) each education authority and appropriate agency, and
(b) such other persons as they think fit.
(2B) The Scottish Ministers must lay before the Scottish Parliament a draft of any code of
practice they propose to publish under subsection (1).
(2C) The Scottish Ministers must not publish the code until after the expiry of the period of
40 days beginning with the day on which the draft was laid before the Parliament.
(2D) The Scottish Ministers must, in the published code of practice, take account of any
comments on the draft expressed by the Parliament within that period.
(2E) In calculating any period of 40 days for the purposes of subsections (2C) and (2D), no
account is to be taken of any time during which the Parliament is dissolved or is in
recess for more than 4 days.>
Euan Robson

244

In section 23, page 18, line 29, after <authorities> insert <and appropriate agencies>
Euan Robson

245

In section 23, page 18, line 30, leave out <issued> and insert <published>
Euan Robson

246

In section 23, page 18, line 36, leave out <issued> and insert <published>
Euan Robson

247

In section 23, page 18, line 37, leave out <re-issued> and insert <re-published>
Ms Rosemary Byrne

109

In section 23, page 18, line 37, at end insert—
<( )

Any code prepared or revised and re-issued under this section must be laid before the
Scottish Parliament and the Scottish Ministers may not issue the code until it has been
approved by resolution of the Parliament.>
Before section 24

Euan Robson
96

Before section 24, insert—
<Requests under this Act: further provision
(1)

References in this Act to a “request” are to a request which—
(a) is in—


186

12

(i)

5

writing, or

(ii) another form which, by reason of its having some permanence, is capable
of being used for subsequent reference (as, for example, an audio or video
recording), and
(b) contains a statement of the reasons for making the request.
10

(2)

Where an education authority decide not to comply with any request made to them
under this Act, the authority must—
(a) inform the person who made the request of that decision,
(b) in so doing, give reasons for the decision,

15

(c) except where the request was of the type specified in section 5(2)(b), provide the
person who made the request with information as to—
(i)

the mediation services provided in pursuance of arrangements made by the
authority under section 16(1), and

(ii) any procedures for the resolution of disputes established by the authority in
pursuance of any regulations under section 17,
20

(d) where the request was made under section 8(4), inform the person who made the
request of the right under section 13(1) to refer the decision to a Tribunal, and
(e) where the request was a placing request, inform the person who made the request
of—
(i)

25

the right under paragraph 5 of schedule 2 to refer the decision to an appeal
committee, or

(ii) the right under section 13(1) to refer the decision to a Tribunal,
(as appropriate).>
Lord James Douglas-Hamilton
96F

As an amendment to amendment 96, line 5, after <writing,> insert—
<( )

where the request is made by a person who by reason of disability is unable
to make the request in writing, an alternative format,>

Lord James Douglas-Hamilton
96D As an amendment to amendment 96, line 12, at end insert <in writing>
Scott Barrie
96B

As an amendment to amendment 96, line 13, at beginning insert <subject to subsection (3),>
Ms Rosemary Byrne

96E

As an amendment to amendment 96, in line 13, at end insert—
<( ) when the request was an assessment request under section 6, provide such
information and such reasons in writing and within 14 days of receiving the
request,>

13
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Fiona Hyslop
96A As an amendment to amendment 96, in line 20, leave out <where the request was made under
section 8(4)> and insert <where the refusal of the request gives rise to a right of referral under
section 13(1)>
Scott Barrie
96C As an amendment to amendment 96, line 27, at end insert—
<(3)

Where the request was made by a child and it would be contrary to the child’s best
interests to be given the reasons for the decision in relation to the request, or any other
information connected with the decision, an education authority must give reasons for
the decision to the child’s parents instead of the child.>
Section 24

Scott Barrie
153

In section 24, page 19, line 8, at end insert—
<“child with capacity” means—
(a)

in relation to the provision of information or advice or the giving of a copy
of a plan, a child capable of having a general understanding of the
information, advice or plan,

(b) in relation to the making of a request or referral, a child who has a general
understanding of the nature of the request or referral and the consequences
of making it, and
(c)

in relation to a disagreement or dispute, a child who has a general
understanding of the nature of the disagreement or dispute and the
consequences of a failure to resolve it,

and a child of twelve years of age or more shall be presumed to be of sufficient
age and maturity to have understanding; and related expressions shall be
construed accordingly,>
Lord James Douglas-Hamilton
48

In section 24, page 19, line 9, leave out <co-ordinated>
Lord James Douglas-Hamilton

62

In section 24, page 19, line 11, leave out <co-ordinated>
Lord James Douglas-Hamilton

232

In section 24, page 19, line 12, at end insert—
<“disability” has the same meaning as in the Disability Discrimination Act 1995>
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Lord James Douglas-Hamilton
188

In section 24, page 20, line 11, after <person> insert—
<(a)>
Lord James Douglas-Hamilton
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In section 24, page 20, line 14, at end insert—
<(b) who would fall within paragraph (a) but for the fact that the child or young person
has been temporarily removed from, or has not commenced, such education
pending the resolution of any dispute or outcome of any appeal concerning the
child’s or, as the case may be, young person’s education.>
After section 24
Euan Robson

248

After section 24 insert—
<Transitional provision: recorded children and young persons
(1)

This section applies to any child or young person—
(a) for whose school education an education authority are, at the commencement date,
responsible, and
(b) who, immediately before that date, was a recorded child or young person within
the meaning of the 1980 Act.

(2)

Such a child or young person is, for the purposes of this Act, to be taken to have
additional support needs.

(3)

The education authority must, before the end of the period of 2 years beginning with the
commencement date, establish, in accordance with the arrangements made by them
under section 4(1), whether the child or young person requires a co-ordinated support
plan.

(4)

Until the appropriate date, the education authority must ensure that the provision made
by them in pursuance of section (Duties of education authority in relation to children
and young persons for whom they are responsible)(1)(a) for the additional support
required by the child or young person is no less than the provision which was,
immediately before the commencement date, made for the child or young person under
section 62(3) (duty of education authority to provide for special educational needs of
recorded children and young persons) of the 1980 Act.

(5)

In subsection (4), “the appropriate date” means—
(a) where the education authority establish in pursuance of subsection (3) that the
child or young person requires a co-ordinated support plan, the date on which they
so establish that matter,
(b) where the authority establish in pursuance of that subsection that the child or
young person does not require such a plan, the date of expiry of the period of 2
years beginning with the date on which they so establish that matter, or
(c) if there is a significant change in the child’s or young person’s additional support
needs, the date on which the authority establish the occurrence of that change,
whichever occurs first.
15
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(6)

In this section—
“the commencement date” means the date on which this section comes into force,
and
“the education authority” means the education authority responsible for the child’s
or young person’s school education.>
Section 25

Euan Robson
249

In section 25, page 20, line 23, after <consequential,> insert <further>
Schedule 3
Euan Robson

205

In schedule 3, page 33, line 8, after <section> insert <(Duties of education authority in relation to
children and young persons for whom they are responsible) or>
Section 27
Euan Robson

250

In section 27, page 21, line 1, after <except> insert <section 12(5),>
Robert Brown

268

In section 27, page 21, line 4, leave out <section> and insert <sections (References to Tribunal
and powers of Tribunal: further provision) and>
Euan Robson

251

In section 27, page 21, line 5, leave out <is> and insert <, or
( ) regulations under section 12(5),
is or are>
Euan Robson

252

In section 27, page 21, line 6, after <order> insert <or regulations>
Section 28
Mr Adam Ingram

190
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In section 28, page 21, line 10, leave out <Additional>
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Brian Adam (Committee Substitiute)
Rhona Brankin
Ms Rosemary Byrne
Mr Adam Ingram
Dr Elaine Murray

Ms Wendy Alexander
Robert Brown (Convener)
Lord James Douglas-Hamilton (Deputy Convener)
Mr Kenneth Macintosh

Also present: Euan Robson, Deputy Minister for Children and Young People
Education (Additional Support for Learning) (Scotland) Bill: The Committee
considered the Bill at Stage 2 (Day 4).
The following amendments were agreed to (without division): 87, 88, 89, 237,
238, 239, 185, 186, 91, 92, 206, 240, 241, 242, 204, 243, 244, 245, 246, 247, 96,
248, 249, 205, 250, 251 and 252
The following amendments were agreed to by division—
269 (For 5, Against 4, Abstentions 0)
270 (For 5, Against 4, Abstentions 0)
261 (For 6, Against 3, Abstentions 0)
93 (For 6, Against 3, Abstentions 0)
268 (For 6, Against 3, Abstentions 0
The following amendments were disagreed to by division—
228 (For 4, Against 5, Abstentions 0)
138 (For 4, Against 5, Abstentions 0)
107 (For 4, Against 5, Abstentions 0)
258 (For 3, Against 6, Abstentions 0)
41 (For 4, Against 5, Abstentions 0)
53 (For 4, Against 5, Abstentions 0)
140 (For 4, Against 5, Abstentions 0)
255 (For 1, Against 8, Abstentions 0)
90 (For 4, Against 5, Abstentions 0)
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150 (For 4, Against 5, Abstentions 0)
45 (For 2, Against 7, Abstentions 0)
95 (For 2, Against 7, Abstentions 0)
187 (For 4, Against 5, Abstentions 0)
271 (For 4, Against 5, Abstentions 0)
152 (For 4, Against 5, Abstentions 0)
109 (For 4, Against 5, Abstentions 0)
96F (For 4, Against 5, Abstentions 0)
96D (For 2, Against 7, Abstentions 0)
96E (For 4, Against 5, Abstentions 0)
The following amendments were moved, and with the agreement of the
Committee withdrawn: 259, 260, 229, 141, 144, 221, 230, 58, 263, 222, 231 and
188.
Other amendments were not moved or were pre-empted.
Sections 13, 14, 16, schedule 2, sections 22, 23, 25, schedule 3 and section 27
were agreed to as amended.
Sections 15,17,18,19, 20, 21, 24, 26 and 28 were agreed to without
amendement.
The Long Title of the Bill was agreed.
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Scottish Parliament
Education Committee
Wednesday 10 March 2004
(Morning)
[THE CONVENER opened the meeting at 09:18]

Education (Additional Support
for Learning) (Scotland) Bill:
Stage 2
The Convener (Robert Brown): Good morning
and welcome to this meeting of the Education
Committee. We continue our consideration of the
Education (Additional Support for Learning)
(Scotland) Bill. I remind people to switch off mobile
phones and anything else that makes a noise. I
declare a possible interest in legal aid matters
because of my membership of the Law Society of
Scotland and my consultancy with Ross Harper
Solicitors of Glasgow.
Section 13—References to Tribunal in relation
to co-ordinated support plan
The Convener: Amendment 269, in my name,
is grouped with amendments 258, 270, 261, 267
and 268.

1034

Although it is fair to say that the co-ordination
issue has been identified by the committee and
ministers as crucial, it is also fair to say that the
issue sits side-on to the complex situations that
are the central point of the bill. I have always felt
that, while co-ordination of services is important, it
is not the only issue that we have to deal with in
this context.
Although amendment 269 is in a format of my
own, it follows a suggestion by Children in
Scotland and linked groups that we should deal
with the cases involving a child who would require
a co-ordinated support plan were it not for the fact
that his or her additional support needs could be
met by the education authority exercising its
functions relating to education alone. The
amendment relates to the arrangements for
additional support in that particular situation and
attempts to open them up, not hugely, but to a
point at which additional support would be
provided for children in situations in which coordination with services outwith the education
department is not needed.
Amendment 269 is slightly different from a
similar amendment that I lodged earlier. I made
that change because I wanted to put more focus
on the system. The central part of the amendment
is contained in the words:
“failure by an education authority to make adequate or
efficient provision”.

That is slightly more satisfactory than the original
amendment.

This group of amendments deals with the
tribunal issue, with which amendments to earlier
sections also dealt. I have tried to do two things
with the amendments in the group. First,
amendment 261 would give Scottish ministers
powers to extend by statutory instrument at a later
point, if they are so minded, the categories that
can go to the tribunal. I am conscious that officials
are worried that, if we go too far in that direction,
there will be a flood of people coming into the
tribunal and that that will mean that resources are
diverted to it that should be spent on dealing with
the major issues of substance. Nevertheless, I feel
that the fears in this regard, particularly in relation
to the efficacy of the mediation and advocacy
arrangements that are proposed by the ministry
and the arrangements at the school level, are
overstated. Therefore, I want to give ministers the
power to propose extensions if they are minded to
do so in the light of the tribunal’s experience.

I am conscious that most of the cases that go to
the tribunal relate to decisions on whether or not to
have a plan. When people fall short of the
requirements for the issue of a co-ordinated
support plan, of course, there will be no plan as
such, although there will be paperwork of various
sorts that will back up the situation.

Secondly, amendments 269 and 258 are
designed to deal with a particular source of
difficulty that the committee has discussed a
number of times; they seek to extend slightly the
tribunal jurisdiction to deal with some of the people
who would not have a co-ordinated support plan.

Amendment 269 would open up the situation to
a modest extent and amendments 258 and 267
would create a power to control the tap. I know
that all sorts of issues arise from my amendments,
but the central matter is that the right to have a
civil remedy—an application to a tribunal in certain

While amendment 269 would open up the
situation, amendment 258 attempts to control the
flow through the tribunal in one of the many ways
in which that could be done. It would give the
president of the tribunal a sift power to identify
whether a substantial issue is involved and give
ministers the power to determine, by statutory
instrument, what a substantial issue is. That is
quite an important matter, as it would enable a
debate on what “substantial” means in this
context. Amendment 267 would allow the
particular circumstances or factors that can give
rise to a substantial issue to be identified.
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limited situations—is extremely important. The
inclusion of that right will reassure many people
who might otherwise be concerned about the bill.
This is a complex and difficult area with which
the committee has grappled from the beginning. I
hope that the amendments will commend
themselves to the minister and the committee. I
think that they provide a reasonable way of
tackling people’s concerns in this area without
opening up the floodgates.
I move amendment 269.
Mr Adam Ingram (South of Scotland) (SNP): I
wonder whether you could flesh out a little bit the
reasoning behind amendment 261, which seems
to suggest the weakening or watering down of the
powers of the tribunal in favour of ministers in the
first place and the president—who will have the
powers to reject an application—in the second
place. Will you explain that?
Rhona Brankin (Midlothian) (Lab): I am
opposed to this group of amendments for a variety
of reasons. The main reason for my opposition is
that the amendments propose the extension of the
tribunal system, which I think is fundamentally the
wrong thing to do. We need to ensure that the bill
does not over-legalise the system and I am very
concerned about the fact that the amendments in
question would do that.
I disagree fundamentally with any change to the
criteria that determine whether a young person is
entitled to a co-ordinated support plan. That
relates to the whole area of the involvement of
agencies that are outside education. Changing
that would fundamentally change, and in some
ways undermine, what underpins the bill.
I think that it would be very unwise to give the
tribunal’s president the sift powers, as that might
serve to gum up and create a pinch point in the
system, which would prevent it from working as
effectively as it should for the very young people
whom the tribunal is designed to help. There
would be a negative effect on those young people.
Dr Elaine Murray (Dumfries) (Lab): I have
quite a bit of sympathy with the substance of the
amendments, in that we are well aware of the
concerns of people whose children had a record of
needs or would have qualified for a record of
needs. They now do not have the comfort of
having the piece of paper. I, too, had discussions
with Children in Scotland about possible
amendments, because it is very important that
those issues, which are central to people’s fears,
are discussed and addressed in a way that gives
people comfort. I have considerable sympathy with
what this group of amendments tries to achieve.
That said, I also have some niggling doubts. I
feel that the definition of who will have a CSP and
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who will not is quite clear, because the bill says
that another outside agency must be involved. If
that clarity were taken away, as amendment 269
would do, there could be a lot of discussion about
who would have had a CSP if they did not have
support from outside. I am concerned about the
fact that the proposed change would make it much
more difficult to pinpoint who had the right of
appeal.
I am concerned about
amendment 269. The phrase

the

wording

of

“failure … to make adequate or efficient provision”

appears to be an either/or—it seems to be saying
that the education authority can make adequate
provision or it can make efficient provision. If
provision were adequate, it would have to be
efficient. I have a niggle about that wording.
I am less keen on the idea of the president
having a sift power; I have more sympathy for
amendment 269’s aim of giving comfort to those
people whose children had a record of needs or
would have had a record of needs. I am not
terribly keen on the idea of the president having
such a power for some of the reasons that Rhona
Brankin outlined and because of the question of
what would happen if a parent did not agree with
the tribunal president’s rejection. Would the
parents take the president to judicial review over
their decision making? There would be many
problems associated with people who were
unhappy with the president’s decisions. I will be
interested to hear what other members and the
minister say on that.
Lord James Douglas-Hamilton (Lothians)
(Con): I have sympathy with the intention behind
the amendments in the group, because I have a
strong preference for widening access to the
tribunal. It is important that Children in Scotland
supports the principle of the amendments.
09:30
Mr Kenneth Macintosh (Eastwood) (Lab):
Amendments 269 and 258, which are the two
substantial amendments in the group, would
extend the powers of the tribunal to allow it to
consider cases beyond those that qualify because
a child has additional needs that require a coordinated support plan. As I suggested last week, I
am sympathetic to both amendments.
As all of us are aware, many parents and
families, particularly those who have had to
contest the opening of a record of needs for their
children, believe that access to the tribunal is the
only guarantee of their rights, or at least the only
effective replacement of the record of needs
system as a way of enforcing their rights. Although
the Executive has done much to reassure all
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families who have children with additional support
needs that their needs will be met, including the
introduction of a dispute resolution process at local
authority level, to my mind, it would be more
efficient, more consistent throughout Scotland and
more satisfactory if one tribunal system handled all
cases that required dispute resolution.
I hope that when the bill comes into force, it will
succeed in reducing confrontation between
families and local authorities and that the tribunal
will be able to manage the number of cases in
which disputes arise. If that happens, I see no
difficulty in extending the powers of the tribunal at
that stage to encompass more than just children
who require a co-ordinated support plan. I am
interested in hearing the minister’s response, but I
am minded to support amendment 261 and any
consequential amendments.
On the face of it, I am attracted to the idea
behind amendments 269 and 258, that we should
draw the line on access to the tribunal not at those
who require co-ordinated support from different
agencies but at those who have the most complex
needs. I am also attracted to the idea that we
should give powers to the president of the tribunal
to use his or her discretion in granting leave to
appeal. However, I have several worries about
that approach. I am not keen on introducing more
judgment or discretion into what will already be a
relatively complex system. Although hard-and-fast
rules on access to a tribunal can sometimes be
harsh in their application, they have the advantage
of transparency and simplicity. It would be wrong
to encourage parents to think that they might be
able to appeal, when that is unlikely to happen.
There is no certainty about the numbers that
might be involved. Although, as I said, I hope that
disputes will be less common and that the tribunal
system will be able to cope with them all, we do
not know that that is what will happen. As the
establishment of the new rights may have the
perverse effect of increasing demand and the
number of disputes, it is right that the tribunal
should concentrate on the complex and coordinated needs of the most vulnerable and
needy.
I am anxious that we do not repeat the mistakes
of the record of needs system. Despite the best
intentions behind that system when it was
introduced, for many people, the record of needs
became a device to secure resources or to ensure
that their child’s needs were addressed. The bill
will break that link by extending extensive new
rights to all parents of children with additional
needs, not just to a select few, even if they are the
most vulnerable. The bill will also impose a range
of new duties and responsibilities on local
authorities and it will be backed up with substantial
new resources, although that is not mentioned in
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the bill. The issue of resources is clearly a source
of problems for many families.
Fundamentally, we are trying to establish a new
pattern of relationships between families and local
authorities. I hope and believe that we will be
successful, but we need to give the system a
chance. I am concerned that if we agree to
amendments 269 and 258, we will be the authors
of our own misfortune by introducing an element of
discretion and by almost encouraging parents to
look to the tribunal, as they did with the record of
needs system. I welcome the minister’s comments
on the matter, which is difficult and goes to the
heart of many of the committee’s anxieties about
the bill.
The committee should already be thinking about
using its powers of post-legislative scrutiny to
return to the matter after the bill has been enacted
to find out whether it is having the desired effect.
At that stage, we could use the powers that have
been suggested in Robert Brown’s amendment
261. That is the way in which to assuage parents’
anxieties on the matter.
Ms Rosemary Byrne (South of Scotland)
(SSP): I have much sympathy with what Ken
Macintosh said. I also have much sympathy with
Robert Brown’s amendments in this group, which I
will probably support. However, I will be interested
in hearing the minister’s clarification of what the
future holds for the tribunal system.
Like Ken Macintosh, I believe that there should
be a universal tribunal system to which everybody
would have access. We should continue to seek to
attain that ideal. What we have created so far is an
adversarial system. We are tinkering around the
edges to try to fix something that is fundamentally
flawed, and it will be difficult for the tribunal system
to work; there will be queues of people who will
want to challenge it. If the system goes through as
it is, I will be interested to see how it progresses. I
hope that we can revisit the issue at stage 3 and
try to do something more than just tinker around
the edges. I intend to support amendment 269,
because I believe that, although it does not go far
enough, it is a step in the right direction.
I gave examples at our previous meeting of the
English tribunal system and its difficulties. Eightythree per cent of those in England and Wales who
take a case to a tribunal win their cases. The
figure for cases that are settled at the last minute
before a tribunal sits is an indication of how
parents’ concerns are not being addressed in
England and Wales. I am concerned that the
situation will be no better in Scotland.
We must be aware that the issue of children with
autistic spectrum disorder is going to get bigger.
There is a growing population of such young
people, but only patchy resources to deal with
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them. In England and Wales, more and more
people are going to tribunals to get autism-specific
education for their children instead of autismfriendly education and I believe that we will move
in that direction in Scotland. I am aware of a
number of cases here that are similar to those in
England. I do not believe that the tribunal system
will deal with such cases efficiently or effectively.
Therefore, although I have grave concerns about
the tribunal system, I will support Robert Brown’s
amendments.
The Deputy Minister for Education and
Young People (Euan Robson): First, I
understand the concern that members have
voiced and the genuine nature of the concern that
members seek to address. The Executive has
given a great deal of thought to the tribunal area,
but we do not consider that it would be necessary
to refer the matters under discussion to a tribunal
in the way in which the amendments propose. In
colloquial terms, amendment 269 appears to open
the door wide and amendment 258 seems to close
it again. In essence, amendments 269 and 258
seek to give a right of referral to a tribunal to a
group of children and young persons who would
not meet all the criteria for a CSP, who are those
who do not need significant additional support to
be provided from outwith the education authority.
In a sense, we are returning to earlier debates
on amendments that sought to remove the need
for co-ordination, when it was accepted that coordination will be a central element in targeting
those with the most extensive needs. The tribunal
system fits into that particular pattern, if you like.
Members will recall that, in response to the
committee’s concerns about those with additional
support needs who would not qualify for a CSP,
we made clearer with amendment 63 the explicit
duty on education authorities to make additional
and efficient provision for children’s additional
support needs. I believe that that amendment was
generally welcomed.
Members will note that we have lodged
amendment 248, which is on specific transitional
arrangements for those who have a record of
needs. Those transitional arrangements are likely
to cover a lot of the cases at which amendment
269 and related amendments are targeted.
Amendment 248 will offer extra protection to
safeguard the provision that is made for those
particular children and young people.
Amendments 269, 258, 267 and 270 would
change fundamentally the role of the tribunals,
because they imply that tribunals would monitor
service delivery. We have been clear all along that
we do not see the tribunals monitoring services at
all.
We have been through this before. As I
explained last week, sufficient mechanisms are in
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place to allow parents and young people to raise
concerns about the additional support that is
provided: there is Her Majesty’s Inspectorate of
Education, the powers of direction in the bill, the
section 70 complaint route, and the mediation and
dispute resolution arrangements. We could look at
a system beyond dispute resolution arrangements,
but that would add a level of cumbersome
administration.
As was the case with amendments last week,
the problem with amendment 269 is that it is not
clear what amounts to “failure”. I know that that is
described in other parts of the bill, but there may
be difficulty in interpreting what is meant by a
failure in this particular context. A further difficulty
with amendment 269 is how the individuals who
fall into the group that is mentioned in the
amendment will know who they are, when there is
no duty on the education authority to establish
who they are. Likewise, with amendment 258, how
will the president of the tribunal know who they
are? How will the president conduct the sift, on
which criteria will it be based, and what will
happen if there is disagreement over the
president’s sift?
The fundamental point is that we should focus
on those who are most vulnerable and most in
need, and we will do that through the mechanism
of co-ordination, as I described. The amendments
in the group would introduce a different element
into the equation. That goes back to an argument
that we have had already.
On amendment 261 and consequential
amendment 268, the committee has already
raised the presentational difficulties that are
involved in embarking on a new system. However,
in effect, amendment 261 would send a message
that the new system will not be sufficient to meet
the needs and concerns of all its users. As I
indicated, I do not believe that monitoring service
delivery is a matter for tribunals, but there we are.
Amendments 261 and 268 would perhaps
undermine the safeguards that exist in the system
to resolve disputes over service provision, such as
mediation and dispute resolution and the other
avenues that I mentioned. They could undermine
parents’ confidence in the new system, and lead to
an element of confusion. Expectations could be
raised that ministers would soon use the powers to
extend the tribunals, but that is not ministers’
intention. As I said when resisting similar
amendments, I am not minded to extend the
tribunals. I appreciate that giving ministers such
powers may appear to offer flexibility in the longer
term to avoid further primary legislation. However,
if a system is to be radically altered, Parliament
should have the opportunity to debate it fully, so
primary legislation is probably the more
appropriate route. I appreciate that consultation on
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regulations would provide such an opportunity, but
if we were to make a fundamental change in some
years’ time, the primary legislative route would be
more appropriate for it.
I stand to be corrected, but I think that the
Subordinate Legislation Committee has been
generally concerned about granting powers to
ministers. When such powers are necessary, they
should be granted, but as I said, I see no need for
the powers that amendment 261 would offer.
The most important point is that amendment 261
would send out the wrong message about the
system because it suggests that confidence in the
system is lacking. If the system needs to be
changed in years to come, it would be better to
have another debate and further primary
legislation, which would cover all the issues fully.
We can consider those matters further before
stage 3, but we ask the committee to reject all the
amendments in the group.
09:45
The Convener: I shall sum up the debate, which
raised many complex issues. I thank everybody
who spoke in the debate. Everyone has a genuine
view and valid points were made from all parts of
the spectrum. I will do my best to take account of
those points.
A difficulty arises because, way back at the
beginning, the tribunal was named the additional
support needs tribunal. It will deal only with coordinated support plans, so if confused messages
are being sent out, that name sends out a big
confused message from the Administration.
I accept and welcome amendment 248, which
deals to a significant extent with the record of
needs position. Of course, that amendment relates
to those who have records of needs now. The
main issue concerns those who would have had
records of needs and been in difficulty in the
future, but who will not have co-ordinated support
plans under the new system. I remain of the view
that it is important to deal with that issue.
The minister mentioned several administrative
methods of dealing with matters, through the use
of section 70 of the Education (Scotland) Act 1980
or through Her Majesty’s Inspectorate of
Education, for example. There is often stress
between administrative and bureaucratic methods
and procedures that are stimulated by individual
rights of reference or appeal. The general system
that my amendments would create echoes what
happens in the legal system when application is
made to a sheriff for leave to appeal in some
situations. I have tried to replicate that in the
arrangement with the president of the tribunal—
the equivalent of the court.
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I accept that the bill’s intention is to avoid
confrontation—I hope that it succeeds in doing
that—and to deal with matters at school level, or,
failing that, through mediation or advocacy, rather
than people having to go anywhere near a
tribunal. I am fairly confident that, under the bill,
many cases will not go to tribunals.
The minister made several points that I do not
altogether accept. He asked what the word
“failure” means. The bill uses the word “failure” in
one or two categories of appeal, so I do not regard
the minister’s point as a substantial objection to
the word’s use in my amendments.
The minister says that no duty is placed on the
education authority to establish who falls short of
the requirements for co-ordinated support plans.
That is not really the case, because under section
3, every education authority is obliged to put in
place arrangements for identifying people who
have additional support needs. A process of
assessment accompanies that. Although the
formal plan that a CSP requires is not needed, the
process still needs to be followed.
The minister asked how the president of the
tribunal would conduct the sift. I have tried to show
in amendment 258 that only a substantial issue
would be sufficient. In addition, ministers would be
able to define “substantial” and determine the
substantial issues that must be taken account of.
In most respects, it would be in ministers’ hands to
try to make clear to the president of the tribunal
exactly how that would work.
I do not totally accept that the current
arrangements are as clear-cut in practice as Ken
Macintosh suggests. I understand what he is
getting at and I entirely accept his point, but the
question of who gets a co-ordinated support plan
is linked to the question of who receives resources
from outside the education authority—whether
such resources are provided by the health board,
the social work department, or another body,
either for an educational purpose or for another
purpose. That will clearly be a significant issue in
relation to whether people take their cases to the
tribunal in the context that we are talking about.
There will be a lot of appeals anyway, simply
because people with borderline cases who are
dissatisfied might want to take their cases further.
If anything, amendment 258 would give greater
clarity about the circumstances in which appeals
could go forward. Of course, there will be a
settling-down period after the bill is passed, as
there is with any bill, before we undertake any
post-legislative scrutiny.
I will try to deal with one or two of the additional
points that members made. Rhona Brankin
mentioned over-legalisation. The committee has
worried about that from the start and I entirely
accept her point. However, I do not think that the
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amendments would lead to over-legalisation;
amendment 269, in particular, is an amended
version of a proposal that I brought forward and
then changed to deal with that very point.
Amendment 269 refers to the
“failure by an education authority to make adequate or
efficient provision for such additional support”.

In other words, the focus would be on provision,
not on support.
Although I accept that an issue of resources
always lurks behind such amendments—and
behind the bill’s wording about who will or will not
get a CSP—that issue is, as the bill is currently
phrased, at second hand. The tribunal will not deal
directly with resource issues, and nor would it if
amendment 269 were agreed to, given the way in
which the amendment is phrased.
Elaine Murray questioned the use of “or” in the
phrase “adequate or efficient” in amendment 269.
Oddly enough, the wording in my original version
of amendment 269 was “adequate and efficient”,
because I was trying to reflect the wording of
section 3(1)(b), but I was advised by the clerks
that the amendment would be clearer if the
wording was “adequate or efficient”. If the wording
was “adequate and efficient”, there might be no
appeals at all, because both requirements would
have to come into play. There is a considerable
degree of overlap, as we know from earlier
debates, but I think that “adequate or efficient” is
probably the right phrase.
Ken Macintosh made a number of important
points, some of which I have dealt with, about the
need to reduce confrontation and about the
tribunal system. Like him, I confess that I have
qualms about whether the dispute resolution
mechanism will be effective or just cumbersome.
In lodging the amendments, I am trying to make
the references to the tribunal clearer in limited and
key areas, to prevent people from becoming
entrammelled in what might be a confrontationproducing system, which might be the case if
references were made to the tribunal at an earlier
stage in some sort of local authority system. I am
conscious that it is important not to increase
demand, so I have tried to put in place a number
of locks, so that the general principle that would be
set out would apply only to the very limited number
of people who would not have a co-ordinated
support plan but who had some element of
complex or multiple needs. The principle would be
in place and ministers would have the power to
define “substantial” issues.
I know that ministers are concerned that judicial
review actions might be raised by people who
were dissatisfied with decisions of the president of
the tribunal. However, such actions could also be
raised in relation to, for example, the local
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authority’s earlier decisions and to ministers’
decisions. Judicial review is not a catch-all that
anyone can initiate; the number of judicial reviews
is not huge across the board of all the matters in
relation to which such actions can be raised.
There must be substance to the case and
petitioners must be able to point out an
administrative deficiency or other cause for raising
the action. In practice, most people would
probably need legal aid to do that and legal aid
would not be granted to pursue an issue unless
there was a probable or substantial cause.
Adam Ingram raised some points about
amendment 261, which seeks to extend the
tribunal’s powers. I did not quite follow his
argument that such a provision would weaken the
tribunal’s powers; indeed, it would not affect the
tribunal’s existing powers at all, unless ministers
decided to exercise it. However, if experience
showed that there was a need to fill gaps, the
provision would allow ministers to extend the
tribunal’s powers without having to come back to
Parliament with further legislation on the matter. In
any case, that would be unlikely to happen. Unlike
some arrangements for giving ministers additional
powers, these powers would extend civil rights,
which means that they contain less of an element
that could be criticised.
As any proposal to extend the powers in
question would have to be the subject of
consultation with the committee under the usual
subordinate legislation arrangements, there would
be a debate about the matter. The closest parallel
that I can think of is the provision in the
Homelessness etc (Scotland) Bill, which I dealt
with as a member of the Social Justice Committee
in the previous parliamentary session, to give
ministers the power to extend the categories of
people who had priority. Although similar concerns
were raised about that provision, the Social
Justice Committee felt that it was the appropriate
way of dealing with the matter. For all those
reasons, I feel that the ministerial objections to my
amendments are not well founded.
I want to raise a broader point about the
substance of the bill. I am well aware that, as our
consideration of the bill has continued, we have
struggled to keep our focus on the people with the
greatest needs. I do not think that my
amendments go against that intention; they simply
widen very slightly the categories of such people
and try to address the fact that the co-ordination
element of the bill, although central and important,
is not the only way of defining the areas in which
people might have major problems and might be in
conflict with the system.
I have listened to other members’ arguments on
their amendments that seek to widen the tribunal’s
jurisdiction. However, I want to find the fulcrum
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that ensures that committee members’ views and
the views that we have heard in evidence on both
sides of the argument are taken into account. As a
result, I am suggesting a modest extension of
powers that will not overwhelm the system or add
hugely to the numbers of people who go to the
tribunal. Inserting such a provision into the bill
would give some comfort to quite a number of
people who would be affected not so much by the
legislation itself but by the very difficult
circumstances in which they find themselves. As a
result, I intend to press amendment 269, to move
the associated amendments and to move
amendment 261, on the extension of the tribunal’s
powers.
The question is, that amendment 269 be agreed
to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Brown, Robert (Glasgow) (LD)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)

The Convener: The result of the division is: For
5, Against 4, Abstentions 0.

Amendment 228 disagreed to.
Amendment 35 not moved.
Amendment 138 moved—[Ms Rosemary Byrne].
The Convener: The question is, that
amendment 138 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 138 disagreed to.
Amendment 89 moved—[Euan Robson]—and
agreed to.
The Convener: Amendment 107, in the name of
Fiona Hyslop, has already been debated with
amendment 225. I should have said at the
beginning of the meeting that we have received
apologies from Fiona Hyslop and that we are
pleased to welcome Brian Adam.
Amendment 107 moved—[Mr Adam Ingram].

Amendment 269 agreed to.

The Convener: The question is, that
amendment 107 be agreed to. Are we agreed?

Amendment 34 not moved.
Amendments 87 and
Robson]—and agreed to.
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moved—[Euan

Amendment 228 moved—[Ms Rosemary Byrne].
The Convener: The question is, that
amendment 228 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.

Members: No.
The Convener: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For 4,
Against 5, Abstentions 0.
Amendment 107 disagreed to.
10:00
The Convener: Donald Gorrie cannot be with
us, but I think that he said that he would not press
amendment 139.
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Amendment 139 not moved.
Amendment 258 moved—[Robert Brown].
The Convener: The question is, that
amendment 258 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Brown, Robert (Glasgow) (LD)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Ingram, Mr Adam (South of Scotland) (SNP)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For 3,
Against 6, Abstentions 0.
Amendment 258 disagreed to.
Amendment 36 not moved.
Amendment 237 moved—[Euan Robson]—and
agreed to.
The Convener: Amendment 259, which is in my
name, is in a group on its own.
Amendment 259 is designed to deal with the
awkward issue of the anomaly that we identified in
respect of legal aid and placement requests. To
put matters simply, with ordinary placement
requests for children who are not involved with
additional support needs or anything of that sort,
legal aid is available to take the reference to the
sheriff, who will eventually make the decision. In
respect of people applying with an additional
support needs issue, the bill provides for that issue
to go to the tribunal, where, of course, there is no
legal aid. I think that the committee supported
there being no legal aid in that area, but the
consequence is an anomaly, in that people with
perhaps a simpler and more straightforward
placement request would get legal aid whereas
people in more complex situations would not. I
think that the minister and the committee have
recognised the difficulty.
The amendment is an attempt—and I put it no
higher than that—to try to deal with the matter, put
such cases back to the sheriff and therefore open
up the provision of legal aid where a complex or
substantial legal issue arises. To some extent, the
amendment is a probing amendment. I would be
interested in the views of the minister and
committee members as to whether there is a way
of resolving the paradox, whether we must live
with it, whether the format is acceptable for
dealing with matters or whether members can
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suggest other mechanisms to progress the issue.
There is a difficulty and I do not think that any
arrangement is entirely satisfactory.
I move amendment 259.
Mr Macintosh: I welcome the convener’s
comments and whole-heartedly endorse the
intentions behind amendment 259. However, like
him, I am not sure whether the amendment
introduces further weaknesses or anomalies. We
have repeatedly raised the issue in the committee
and I hope that the Executive will find a way out of
the problem for us.
We have the possibility of an uneven system in
which families will have to balance the more
sympathetic approach that a tribunal will offer with
the harshness of the court system, under which
they might be granted legal aid. I would be
concerned if that choice encouraged parents to
choose one route over the other—that would
unnecessarily and unfairly increase expense and it
might produce different results in different cases. I
would welcome the minister’s comments on
whether the issue is resolvable and whether
amendment 259 is the way to resolve it.
Lord James Douglas-Hamilton: There is a
point of principle here. My understanding is that,
under the present system, a considerable number
of people can get legal aid if they apply to the
sheriff in relation to placing requests. Under the
provisions of the bill, if all such matters went to a
tribunal, those people would not be able to get
legal aid. Therefore, there is a problem with the
bill’s withdrawal of the right to legal aid. People
who are entitled to legal aid should not be
deprived of it. The matter should be addressed
and I look forward to hearing what the minister has
to say. Amendment 259 gives the tribunal the
power to refer cases to the sheriff if the tribunal
believes that to be the right course of action.
Euan Robson: I agree that this is a complicated
area and, again, it is an area to which the
Executive has given consideration. I am afraid that
amendment is technically defective. I appreciate
that it is a probing amendment and I am happy to
continue to consider the perceived difficulty before
stage 3—I make those two points before saying
anything else.
During stage 1, Peter Peacock said that there is
a perceived anomaly regarding the arrangements
for appeals on refused placing requests, as a
small number of them will be referred to the
tribunal rather than to education authority appeal
committees and then to the sheriff court.
Consequently, for that small number, the
possibility of legal aid for legal representation will
not be available.
The Executive’s view is that because the school
that the pupil with the CSP will attend is so
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intrinsically linked to the learning objectives and to
the additional support provision required to
achieve them, appeals on refused placing
requests where there is a CSP—or a reference to
the need for a CSP—are better dealt with by the
tribunal. There is provision in section 14(5)(c) for a
tribunal to refer such appeals to an education
authority
appeal
committee
in
certain
circumstances. That would be appropriate when
there has been a dispute about whether a pupil
requires a CSP and the tribunal finds that a CSP is
not required. In other words, the placing request
can be dealt with through the current appeal route
for refused placing requests.
Amendment 259, however, would allow the
tribunal to refer any such appeal on a refused
placing request direct to the sheriff where the
tribunal considers there to be a likelihood of
substantial legal or other complex issues and
where the assistance of a solicitor or advocate
would be in the best interests of the child or young
person. The intention appears to be for the tribunal
to consider that as a preliminary matter, and to
consider the best interests of the child or young
person irrespective of where the appeal rights lie
and without any apparent consideration of how
that will link into eligibility for legal aid. Frankly, it is
not clear on what basis the tribunal would consider
that substantial legal or complex issues could not
be dealt with adequately by the tribunal itself. It is
important to consider that the chair of the tribunal
will be legally qualified—that is made clear—and
that the complexities may well relate to the CSP.
It appears that each proposed solution to rectify
the perceived anomaly produces further
anomalies, and Ken Macintosh has suggested that
there may not be a way out of this particular
situation. In amendment 259, the anomaly is that
cases that are believed to raise complex matters
requiring legal assistance will be referred to the
sheriff court, yet the parties may not actually
qualify for legal aid. They will be required to go
directly to the sheriff court, missing the opportunity
of going to the education authority appeal
committee, which has the power to overturn the
authority’s decision and direct the child to be
placed according to the request. The parties’ right
to have the matter decided by an expert tribunal
will also be removed. So, in dealing with one
anomaly, another appears to have been created.
As I say, a technical issue also arises with
amendment 259. It refers to
“section 28F of the 1980 Act”,

which, in fact, will be disapplied under this bill in
regard to those with additional support needs. The
correct reference would be to schedule 2 to this
bill.
I

appreciate

both

the

intention

behind
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amendment 259 and the convener’s point that it is
a probing amendment. However, the amendment
is technically flawed and it does not, in the
Executive’s view, address the anomaly without
creating a further anomaly. It is therefore not the
appropriate solution.
With those comments, and with the undertaking
that we will continue to look into this matter—
because I appreciate, as Peter Peacock said
during stage 1, that there is a perceived
anomaly—I finish by saying that we will try to
address the matter for stage 3. However, as Ken
Macintosh says, it might be a conundrum with no
answer.
The Convener: I am not sure that I accept that
the reference in amendment 259 is technically
wrong. The amendment intends that
“the reference shall proceed as if it were an appeal to the
sheriff under section 28F of the 1980 Act”.

That, of course, will continue to apply for nonadditional support needs cases anyway.
Euan Robson: Well—
The Convener: However, I will not go into that
particular technical issue.
I am aware of the complexities and I am not
entirely satisfied that amendment 259 is the way
forward. It may be that advocacy provision is the
key that will, as far as possible, square the circle. I
had thought that the amendment was quite an
elegant solution but I accept that it does not do the
trick, so I will not press it.
Amendment 259, by agreement, withdrawn.
Amendments 37 to 40 not moved.
Section 13, as amended, agreed to.
Section 14—Powers of Tribunal in relation to
reference
Amendment 41 moved—[Lord James DouglasHamilton].
The Convener: The question is, that
amendment 41 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
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The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 41 disagreed to.
The Convener: Amendment 270, in my name,
has already been debated with amendment 269. I
think that amendment 270 is consequential.
Mr Macintosh: Is it consequential on
amendment 269, amendment 258 or amendment
261?
The Convener: Let me get this right. It is
consequential on amendment 269.
The question is, that amendment 270 be agreed
to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Brown, Robert (Glasgow) (LD)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
5, Against 4, Abstentions 0.
Amendment 270 agreed to.
Amendment 108 not moved.
Amendment 53 moved—[Mr Adam Ingram].
The Convener: The question is, that
amendment 53 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 53 disagreed to.
Amendments 42 and 43 not moved.
Amendment 140 moved—[Ms Rosemary Byrne].
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The Convener: The question is, that
amendment 140 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 140 disagreed to.
10:15
The Convener: Amendment 260, in my name,
is in a group on its own.
The amendment is a probing amendment and
suggests that a tribunal might have wider powers
to order an education authority to arrange for an
assessment or examination to be carried out, if
appropriate, on such terms as the tribunal
considered appropriate. The amendment is
intended to deal with what I thought was a lacuna
in the bill, but I would be interested to hear the
minister’s views on it. Clearly, tribunals will have to
have powers—whether widened or not—to
establish the basis on which they form their view.
The issue is straightforward.
I move amendment 260.
Lord James Douglas-Hamilton: I support the
amendment. I believe strongly that tribunals
should have teeth. The amendment would give
tribunals the option of ordering an education
authority to arrange assessment or examinations,
which in practice would give more rights to
parents.
Mr Macintosh: I sympathise with the intention
behind the amendment, but I am not entirely sure
whether it is necessary and whether such a
specific provision needs to be made in the bill,
rather than in a code of practice or regulations. I
would welcome comments from the minister. I
assume that tribunals have the powers to which
the amendment refers and that those do not need
to be stated here.
Dr Murray: I want to make a similar point. The
amendment is not necessary, because parents
and professionals already have the right to request
an assessment. I see the purpose of the
amendment, but I doubt that it is necessary.
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Ms Byrne: The amendment would tighten up an
area about which there is much concern. The
appearance at a tribunal of a child or young
person may be due to the fact that what the local
authority has put in place is not appropriate.
Identification of the needs of the child through
assessment may be necessary. The amendment
is sensible and I support it.
Euan Robson: I appreciate that amendment
260 is a probing amendment. I do not know the
technical term for the absence of a lacuna, but we
think that the amendment is unnecessary. We
have already agreed to amendment 63, which
makes it absolutely clear that an education
authority has a duty to provide support and to
meet the needs of each and every child and young
person who has additional support needs.
Education authorities will be required to have
effective
assessment
and
monitoring
arrangements in place.
In some referrals, tribunals may consider the
evidence that was acquired through the
assessment process by which education
authorities reached their conclusions to be
insufficient or flawed—for example, if a decision
that a CSP is not required is not supported by the
available evidence. In such circumstances,
tribunals could overturn decisions and direct
education authorities to carry out further
assessments.
I refer members to paragraph 11(2)(p) of
schedule 1, on the rules of procedure, which will
allow tribunals to commission medical and other
reports in specified circumstances. We will set out
those circumstances in the rules on procedure for
tribunals. Amendment 260 is thus unnecessary, as
the powers that it seeks are already provided for in
schedule 1.
The Convener: I accept what the minister has
said. One should perhaps read the schedules with
a fine-toothed comb, but I did not manage to do
that. I will not press amendment 260.
Amendment 260, by agreement, withdrawn.
The Convener: Amendment 238, in the name of
the minister, is grouped with amendments 240,
241, 245, 246 and 247.
Euan Robson: We lodged the amendments in
this group to meet the Subordinate Legislation
Committee’s concerns that the code would be
partly legislative in character rather than
concerned with matters that are of a purely
administrative or explanatory nature. The
Subordinate Legislation Committee wanted the
Executive to publish the code in such a way as to
allow for parliamentary scrutiny, rather than merely
issuing it to education authorities. Amendment 238
and the Executive amendments to section 23 will
address that concern. I hope that the Education
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Committee will accept that we have tried to meet
the Subordinate Legislation Committee’s request.
I move amendment 238.
Lord James Douglas-Hamilton: I welcome the
amendments, as they will help to clarify the duties
of local authorities.
Amendment 238 agreed to.
Section 14, as amended, agreed to.
After section 14
Amendment 261 moved—[Robert Brown].
The Convener: The question is, that
amendment 261 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Brown, Robert (Glasgow) (LD)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ingram, Mr Adam (South of Scotland) (SNP)
Macintosh, Mr Kenneth (Eastwood) (Lab)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
6, Against 3, Abstentions 0.
Amendment 261 agreed to.
Amendment 262 not moved.
Section 15—Appeal to Court of Session
against Tribunal decision
The Convener: Amendment 229, in the name of
Lord James Douglas-Hamilton, is in a group on its
own.
Lord James Douglas-Hamilton: I should
perhaps mention that I am a non-practising
Queen’s counsel.
I lodged amendment 229 on behalf of a parent,
but it deals with a matter of common sense. If the
Court of Session is minded to allow an appeal, it
should have the right to make interim provisions
having regard to the best interests of the child.
Such appeals should be dealt with speedily, but
amendment 229 would clarify the position and put
it beyond doubt.
I move amendment 229.
Euan Robson: We will resist amendment 229. If
my understanding of what it seeks to achieve is
correct, the amendment is unnecessary because
the bill already makes provision for ancillary
orders.
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As Lord James Douglas-Hamilton has
explained, amendment 229 proposes to give the
Court of Session the power to make such interim
orders as it considers appropriate in cases in
which it has decided the appeal in favour of the
appellant. The amendment proposes that the
criterion to be applied in exercising that power is
what is in the best interests of the child or young
person.
However, an interim order is an order that the
court makes pending the rights of parties being
determined by the court, whereas amendment 229
wants that power to be available after the court
has made its decision on the appeal. Frankly, that
does not appear to be appropriate. The intention
of the amendment may be to allow the court to
make orders connected with its decision, but the
bill already provides for the court to make ancillary
orders.
A further difficulty with the amendment is that it
would give the Court of Session the power to
make an interim order based on the interests of
the child. However, how can the court know the
best interests of the child when it is considering a
legal argument on the question of law that is at
issue?
I hope that Lord James Douglas-Hamilton will
withdraw his amendment on the basis that his
concerns about ancillary orders are covered in the
bill.
The Convener: Does “ancillary” include
“interim”? I inquire on behalf of the members of the
committee.
Euan Robson: I will need to take advice on the
matter. With the indulgence of the convener,
perhaps I can arrange for a civil servant to answer
that technical question. It would be better for it to
be answered at first hand.
The Convener: I understand that the official is
not allowed to speak. I am sorry.
Euan Robson: Interim orders can be sought by
the parties at the start of the appeal process.
Ms Wendy Alexander (Paisley North) (Lab):
Can I clarify a procedural point? I have never
before encountered a case of a civil servant not
being allowed to speak in committee.
The Convener: I have to say that it seems very
sensible that officials should be allowed to speak,
but I have been advised otherwise.
Euan Robson: I would like my civil servant to
speak purely on the technical aspects of the
matter, in case I get the legal position incorrect. I
do not want to mislead the committee.
Martin Verity (Clerk): Only members can take
part in a debate. The officials accompanying the
minister are not present as witnesses as they
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would be if this were an inquiry or a stage 1
consideration. That does not prevent officials from
giving advice to the minister.
Ms Alexander: I accept that the practice is not
considered normal, but I suggest that we send a
brief note to the Procedures Committee
suggesting that it should examine the possibility of
facilitating members’ requests for clarification from
an official at stage 2.
The Convener: I agree. It seems nonsensical
that we cannot receive guidance on technical
issues at stage 2.
Rhona Brankin: It may be appropriate to take a
short break in proceedings at this point.
Euan Robson: My officials have given me
advice and I will try to explain it accurately,
bearing in mind the procedural position. I
understand that the parties can seek an interim
order at the start of proceedings to maintain the
status quo, in effect. Nothing in the bill suggests
that that could not be the case. Would it be helpful
for us to write to the committee on that point so
that accurate advice can be put down in black and
white? I am not familiar with the interim order
procedure.
Lord James Douglas-Hamilton: I do not want
to press the minister unduly, as it is obvious that
the matter is technical. Amendment 229 has been
proposed because appeals may take some time to
determine. There may be an urgent need in a
particular case to get a preliminary decision to put
in place interim measures to deal with a situation
as it stands at that moment, before the case is
determined. Complicated cases can sometimes
take a long time. I want reassurance that the court
can pass interim orders to ensure that the situation
can be properly covered before the case is fully
determined. The cases may be determined
quickly, but I think that they are likely to take some
time, as some of them will be complicated. I ask
for a similar amendment to be lodged at stage 3.
The Convener: I think that we have an
undertaking from the minister to write to the
committee about the issue. If I understand the
matter correctly, we have considered the points
that were raised. I am sorry to have caused
devastation by asking the question.
Lord James Douglas-Hamilton: The minister
should issue his response before members have
concluded their preparations for stage 3. The
issue needs to be dealt with.
Euan Robson: Forgive me. The situation is
straightforward—I am not expert in that area of the
law, so I would not want to say on the record
anything that misled the committee or was
inaccurate.
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The Convener: I am grateful. On that basis,
Lord James, would you be prepared to withdraw
amendment 229?
Lord James Douglas-Hamilton: I think that it
would be unworthy of me to press the amendment
when the minister was in a state of possible
confusion.
The Convener: That slightly overstates the
point, but thank you.
Amendment 229, by agreement, withdrawn.
The Convener: Before we move on, I will take
up Wendy Alexander’s point. If the committee is so
minded, I shall write to the Procedures Committee
along the lines that she suggested. Is that agreed?
Members indicated agreement.
Section 15 agreed to.
After section 15
Amendment 255 moved—[Ms Rosemary Byrne].
The Convener: The question is, that
amendment 255 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ingram, Mr Adam (South of Scotland) (SNP)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
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access to independent advocacy services. The
amendment makes it clear that the service is
independent from the involvement of the authority
in question. Independent advocacy is important,
as a Dutch uncle is needed to help to guide
parents through the process of identifying whether
their child requires additional support. The new
section would help parents in an ever-increasing
and daunting legalistic and burdensome process.
Amendment 90 is a parent-friendly means of
getting a balanced and happy agreement between
parents and the local authority. It has widespread
support—when lodging the amendment, I received
words of encouragement from parents and from
groups such as Barnardo’s and Capability
Scotland. In cost terms, it could save money, as it
may resolve issues before they escalate to
tribunals or mediation. I hope that the Executive
will have the good will to accept this worthwhile
amendment, which has widespread support and is
based on nothing more than common sense and a
desire for fair play.
I move amendment 90.
Mr Macintosh: I never thought of Lord James
Douglas-Hamilton as somebody who went Dutch,
but I am impressed by his reference.
I have spoken several times about the need for
independent advocacy and for general support
services, at tribunals and throughout the system,
to help parents and families in what has in the past
been a confrontational system in which they have
often been outnumbered and in need of such
advice and support. I am not sure, but I believe
that amendment 90 may be modelled on the
section that was included in the Mental Health
(Care and Treatment) (Scotland) Act 2003, and I
certainly have some sympathy with its intention.

Lord James Douglas-Hamilton: Amendment
90 was lodged on behalf of the Scottish Human
Services Trust and is supported by Children in
Scotland, Barnardo’s and Capability Scotland.

However, as I said at a previous meeting, I am
slightly concerned that resources might be
diverted into advocacy and away from front-line
and direct services for children with additional
support needs. That would make advocacy
services extremely well funded, perhaps to the
detriment of the support services. The minister
offered us extensive reassurances, either last
week or the week before, and undertook to
consider various sections of the bill that could be
amended at stage 3. I am certainly looking to the
minister or to other members to lodge
amendments to secure those rights without having
to put in place the structure that Lord James
Douglas-Hamilton is suggesting, despite my
sympathy for his intentions.

There are four subsections to the section that
amendment 90 proposes to introduce. The new
section would give every child with additional
support needs for whom school education is
provided by the education authority the right of

Dr Murray: I, too, have sympathy with the
intentions of amendment 90, but I also have some
concerns. The amendment seems almost as if it
would regulate the independent advocacy
services. Children with a spectrum of different

The Convener: The result of the division is: For
1, Against 8, Abstentions 0.
Amendment 255 disagreed to.
Before section 16
10:30
The Convener: Amendment 90, in the name of
Lord James Douglas-Hamilton, is in a group on its
own.
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needs could desire advocacy from a wide range of
different providers, including people who
specialise in certain support needs. The duties
that the amendment would place on the providers
of services could frighten people off or prevent the
provision of other advocacy support, because it
might be felt that providers would fall foul of the
provisions in the new section. Although I have
sympathy with the intention behind the
amendment, I believe that, because of the way in
which the new section is written, it could work to
the detriment of the provision of advocacy.
Mr Ingram: The amendment is important for
reassuring parents in particular about the bill. I
cannot see how resources will be sucked away as
Ken Macintosh suggests, but perhaps we can
include some form of words to ensure that that
does not happen. In restoring a balance between
education authorities and parents, the introduction
of independent advocacy, along the lines that the
amendment proposes, is very much to be
welcomed.
Ms Byrne: I agree. The amendment would in
many ways minimise the adversarial approach that
I was talking about earlier. If we are giving parents
the right to ask for assessment, it makes a great
deal of sense to enable them to access advocacy
to help them to understand the process and what
type of assessments they should seek. That could
also prevent people from having to go to a
tribunal. The amendment is very sensible and I
hope that we can support it.
The Convener: I do not support the
amendment, although I understand where it is
coming from. We have had quite a lot of
reassurance from the minister on this tricky issue,
which we will continue to discuss at stage 3.
Subsection (4) of the proposed new section
attempts to define what “independent” means. I
am not sure that that is an entirely satisfactory
definition or way forward. There is a view that
advocacy services should be provided only outwith
the local authority, but the amendment tries, not
entirely successfully, to provide a more complex
definition, which recognises that some advocacy
services will be provided by the local authority.
The matter should probably be dealt with in the
code or in subordinate legislation, where we want
a nod in favour of independence or Chinese walls.
However, I do not think that the amendment is the
solution and, for that technical reason, if nothing
else, the amendment should not be supported.
Euan Robson: I agree with the convener on the
technical point that he has just made and I accept
Ken Macintosh’s important point about the
desirability of putting resources into front-line
services rather than into advocacy. I also agree
with what Elaine Murray said. The Executive has
said that it will lodge amendments at stage 3 for
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the purposes that I think I described at the
previous meeting of the committee. Those
amendments will make the position clearer.
The amendment raises serious resource issues.
There is nothing in the bill to prevent parents from
contacting and seeking advice and assistance
from a voluntary organisation that provides
advocacy services. As members know, the
Executive has indicated that it will put more money
into supporting such organisations. With regard to
the tribunal, it has always been the policy intent for
parents to be able to have a supporter of their
choice with them—that may indeed be somebody
from an advocacy organisation, who may act as
their representative.
The committee ought to be very clear about the
costing of the amendment. The right to advocacy
that the amendment seeks to introduce is not
targeted, so there is no limitation on its use. We
must be realistic about the money involved. An
unqualified
right
to
advocacy
effectively
establishes a demand-led service rather than one
driven by need. When the bill is amended at stage
3, it will be made perfectly clear that there is an
adequate balance.
Lord James Douglas-Hamilton: Is the minister
saying that he will introduce an amendment at
stage 3 in this regard?
The Convener: To some extent, we have had
this debate. I think that assurances—
Euan Robson: Assurances were given in the
context of the debate that we had earlier, although
not in relation to this amendment.
Lord James Douglas-Hamilton: In that case, I
would like to go a little further, as it is necessary or
highly desirable to have a provision in the bill that
will reassure parents. I do not altogether accept
the line of argument about costs, because I
believe that resolving issues before they escalate
to mediation and tribunals would save funds. I
think that tribunals should be avoided wherever
possible.
The Convener: The question is, that
amendment 90 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
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The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 90 disagreed to.
Section 16—Mediation services
The Convener: Amendment 141, in the name of
Donald Gorrie, is grouped with amendments 143,
146 and 148. I believe that amendment 141
relates to the issue of the interrelation between the
education authority and the other agencies.
As Donald Gorrie is not here today, I move
amendment 141 on his behalf.
Mr Macintosh: I am slightly unclear about this
group of amendments. I believe that they are
related to the next group of amendments, which is
led by amendment 144, and that their aim is to
prevent local authorities from being bodies that
can provide mediation services, but I am not
entirely sure that that is the case. We discussed
the matter in committee and concluded that,
although independence is an important concept
and it is important that we maintain independence,
local authorities should be able to provide
independent services. I am not sure whether I am
reading the amendments correctly, however.
The Convener: I think that what you are saying
applies to amendment 144, but I am not entirely
sure how the other amendments fit in.
Mr Macintosh: I believe that amendments 141,
143, 146 and 148 are, in effect, consequent on
amendment 144, but I could be misreading them.
The Convener: That was not how I read them. I
thought that they were to do with widening powers
in a slightly different way; however, you might be
right. I do not support Donald Gorrie’s
amendment; I moved it purely for the purposes of
debate.
Euan Robson: I agree that there is confusion
about the amendments, but I appreciate the
intention behind them, which is to avoid or to
resolve disagreements between parents and
young people and agencies such as health
boards. My difficulty with the amendments is that
education authorities are responsible for
establishing which young people have additional
support needs and for making the necessary
provision to meet those needs, either directly or
with help from others and that, therefore, parents
and young people will be concerned with
education authorities’ compliance with their
obligations under the bill.
It would be inappropriate for mediation
arrangements that were made by an education
authority to allow for resolution of disputes
between parents and young persons and other
agencies. Any agreement that was reached
through mediation might conflict with, or be
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irrelevant to, the arrangements that education
authorities make for complying with their statutory
obligations. It will be for authorities to determine
what arrangements for mediation they put in place.
Where a disagreement with an education authority
involves another agency, it will be in the authority’s
best interests to have a relevant officer or
professional from that agency take part in the
mediation discussions. Indeed, section 19 of the
bill will allow the authority to request the help of
other agencies in exercising any of its functions
under the bill, and section 22 will place on
education authorities a requirement to publish
information about their mediation services, which
will allow them the opportunity to set out how they
would involve other agencies in situations in which
their input was required.
The amendments would introduce an element of
confusion. It is not helpful or appropriate to be
prescriptive in this regard and the bill has—in
sections 19 and 22—the means by which to
involve other agencies. For those reasons, the
amendments are unnecessary, and I hope that
they will not be pressed.
10:45
The Convener: I am reassured by what the
minister has said—provisions are in place to deal
with the issue adequately. I am grateful to Donald
Gorrie for raising the issue but, on his behalf, I
seek to withdraw amendment 141.
Amendment 141, by agreement, withdrawn.
Amendments 142 and 143 not moved.
The Convener: Amendment 144, in the name of
Donald Gorrie, is grouped with amendment 57.
Agreement to amendment 144 will pre-empt
amendment 57.
Ken Macintosh was right to say that amendment
144 seeks to avoid a local authority’s being
involved in providing mediation services. However,
the committee and I took the view that that would
be going too far, although we sympathised with
the direction of the amendment. Therefore,
although I will move amendment 144 for the
purpose of debate, I do not altogether agree with
its intention.
I move amendment 144.
Lord James Douglas-Hamilton: Amendment
57 seeks to strengthen the duty on local
authorities by stating that they must carry out “any
of their functions”, and not just
“their functions under this Act”.

Additional support needs will come under not just
the bill, but under acts such as the Standards in
Scotland’s Schools etc Act 2000, therefore
amendment 57 is appropriate.


209

1063

10 MARCH 2004

Amendment 144 returns to the familiar theme of
placing duties on other agencies.
Mr Macintosh: I have already argued against
the measures in the wrong discussion.
Euan Robson: On amendment 144, the bill is
clear that if mediators are employed by an
education authority, they must not be involved in
identifying provision for children and young
persons who have additional support needs. That
requirement will provide the necessary safeguard
for users while offering flexibility to authorities to
purchase services from existing organisations,
including those in the voluntary sector, or to
provide the service directly.
The requirement will also offer the opportunity
for the service to fit in with existing services, and
possibly to develop the service beyond the terms
of the bill, for example to include children’s
services within the authority area. An authority will
also be required to publish details of its
arrangements; the code of practice will set out
good practice in that area. For those general
reasons, amendment 144 is not necessary.
Lord James’s amendment 57 seeks to ensure
the independence of an education authority’s
mediation service. It is similar to amendment 144
and I resist it on the same basis. Its provisions
would be unduly restrictive. It seeks to exclude
from involvement in mediation services any staff
who are employed by an authority, not just those
who are involved in education. For example, a
chief trading-standards officer or a surveyor who
had nothing to do with the process would be
excluded as a result of amendment 57, when they
might be perfectly capable of providing mediation.
In small authorities, where employment by the
local authority accounts for a large proportion of
employment in the area, it would be unnecessarily
restrictive to exclude people who work in the local
authority but have absolutely nothing to do with
the education department. The code of practice
will set out guidance in that area. I ask Lord James
not to move amendment 57.
The Convener: On Donald Gorrie’s behalf, I will
seek to withdraw amendment 144. However, it is
important that there be adequate provision in the
non-council or voluntary sector for the provision of
assistance. There is an issue about the confidence
of parents. Behind amendment 144 is a
substantial issue, but the amendment would be
the wrong way to deal with that issue because it is
too prescriptive. On that basis, I will with the
committee’s agreement withdraw amendment 144.
Amendment 144, by agreement, withdrawn.
Lord James Douglas-Hamilton: I do not wish
to move amendment 57 at this stage, but we may
need to return to the issue of firewalls at stage 3.
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Amendment 57 not moved.
Amendments 145 to 147 not moved.
Amendment 239 moved—[Euan Robson]—and
agreed to.
The Convener: I was going to have a short
break at this point, but as the coffee will arrive
soon, I will delay the break for a while.
Amendment 221, in the name of Lord James
Douglas-Hamilton, is in a group on its own.
Lord James Douglas-Hamilton: Amendment
221, which I lodged on behalf of Independent
Special Education Advice, would introduce new
subsections in section 16. If mediation is to be
successful, we must have a binding agreement
with a built-in termination clause that either party
can access by giving sound reasons. If not, the
system could easily be meaningless to many
parents.
Under amendment 221, if an agreement has
been reached on conclusion of mediation, the
agreement would be in writing—signed by both
parties—and would be upheld by both parties until
a written statement of discontinuation of the
agreement and the reasons for that decision by
either party had been sent to the other party.
I move amendment 221.
Mr Macintosh: I agree that, in most processes,
agreements should be written down for the benefit
of all to avoid misunderstanding, but I am not sure
whether that is necessary in this case or whether it
is normal procedure. I am not sure whether we
should put such specific measures in legislation,
as opposed to in the code of practice or in goodpractice regulations.
The Convener: I agree—the point is not
unimportant, but it could be dealt with in the code
of practice or regulations.
Dr Murray: I am a little concerned about the
idea that the agreement would be legally binding
on the parents of the child in question.
Euan Robson: To make the outcome of
mediation legally binding is to turn mediation into
arbitration, which is different. If the idea is to draw
a conclusion to something, amendment 221
defeats its own purpose because it says:
“but any party may revoke the agreement by notice in
writing”.

In any event, we resist amendment 221 because
we do not think that the concept of making the
outcome of mediation legally binding is correct as
it would alter the spirit of mediation per se.
Lord James Douglas-Hamilton: I will not press
amendment 221 at this stage. I will study what the
minister has said with a view to deciding whether
an amendment would be appropriate at stage 3.
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Amendment 221, by agreement, withdrawn.
Amendment 148 not moved.
Section 16, as amended, agreed to.
The Convener: I suspend the meeting for a 10minute break.
10:55
Meeting suspended.
11:09
On resuming—
The Convener: I call members to order. We are
about to debate a new group of amendments. I
call—better late than never—amendment 185, in
the name of Rhona Brankin, which is grouped with
amendment 186.
Rhona Brankin: This is a straightforward
amendment that relates to an issue that the
committee picked up at an earlier stage.
Amendment 185 would move section 16 to after
section 11. It makes more sense for the section on
mediation to precede section 12, which concerns
appeals to a tribunal.
I move amendment 185.
Lord James Douglas-Hamilton: I hope that the
amendment will be agreed to unanimously. It
makes for much better sequencing in the bill,
which will be more readily understandable by
parents.
The Convener: That is right. The amendment is
also useful as regards the public relations aspect
of the bill. It addresses an argument that was
made frequently in committee about the order in
which things will happen. Changing the order of
the provisions in the bill should resolve that
misunderstanding.
Euan Robson: We are happy to accept the
amendments in the group if the committee is
minded to support them.
Amendment 185 agreed to.
Section 17—Dispute resolution
Amendment 149 not moved.
The Convener: Amendment 230, in the name of
Lord James Douglas-Hamilton, is in a group on its
own.
Lord James Douglas-Hamilton: If matters can
be sorted out before the dispute resolution stage,
that will save a great deal of funding—for parents
and local authorities—because cases will not have
to be referred to tribunal. Under the amendment,
parents would not be required to undertake
dispute resolution if they did not wish to do so.
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Matters could be settled readily by amicable
agreement.
I move amendment 230.
Euan Robson: Dispute resolution will not be
compulsory. It will be free of charge and cannot
prejudice any other rights of appeal. The service
will be available only for matters that cannot be
referred to other appeal routes.
Amendment 230 mirrors the provision in the bill
that relate to mediation—I have no problem with
that. However, I ask the committee to resist the
amendment today, on the basis that I would like to
consider what wording is appropriate and its
implications. I will address the matter further at
stage 3. With those assurances, I hope that Lord
James Douglas-Hamilton will be minded to seek
the committee’s agreement to withdraw the
amendment.
Lord James Douglas-Hamilton: I thank the
minister very much. I omitted to say that if the
minister is in favour of the mediation approach—
from the terms of the bill, it appears that he is—
why does he not support dispute resolution before
mediation is needed? I would be grateful if he
would reconsider the issue before stage 3 and
address it at that stage, as appropriate.
Euan Robson: I am happy to confirm that we
will address the matter at stage 3.
The Convener: I understand that Lord James
Douglas-Hamilton will not press the amendment.
Lord James Douglas-Hamilton: That is
correct, but I hope that there will be consistency in
the bill after stage 3.
Amendment 230, by agreement, withdrawn.
Section 17 agreed to.
Amendment 186 moved—[Rhona Brankin]—and
agreed to.
Section 18 agreed to.
Schedule 2
CHILDREN AND YOUNG PERSONS WITH ADDITIONAL SUPPORT
NEEDS: PLACING REQUESTS

Amendments 91 and
Robson]—and agreed to.

92

moved—[Euan

The Convener: Amendment 58, in the name of
Lord James Douglas-Hamilton, is grouped with
amendments 59 to 61. Agreement to amendment
93, in the name of the minister, which has already
been debated with amendment 68, would preempt amendment 60.
Lord James Douglas-Hamilton: I understand
that, at present, if a health board believes that a
child needs medical help from an institution
abroad, public funds can be used for the purpose.
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For example, I believe that support has been given
for children to go to the famous Peto institute in
Hungary. Amendment 58 was lodged because
exceptional circumstances could arise whereby
parents and a school might find that the best
provision for a child with additional support needs
is in an independent school because its
circumstances
exactly
suit
the
child’s
requirements. For example, I know that, through
parental request, a child is at a school in
Edinburgh that is run by the Merchant Company.
The parents’ view was that that placement was
best suited to the additional support needs of their
child. I expect that there would be only a few such
cases. However, a local authority should have the
power to decide whether to pay a large or small
contribution, or none at all, to support a child with
additional support needs in going to an
independent school. Amendment 58 proposes an
empowering measure that would certainly not be
mandatory. It would simply give local authorities
an extra power in exceptional circumstances.
Amendments 59 and 61 are consequential on
amendment 58.
In the previous session of Parliament, the
presumption of mainstreaming was included in
education legislation. I assume that there will be
mainstreaming provision in local authority schools
for children with additional support needs and that
the kind of case with which amendment 58 seeks
to deal would be exceptional. However, the areas
of additional support needs, special education and
learning difficulties are so complex that I cannot
rule out the possibility that there will occasionally
be circumstances in which parents might find that
their child is best suited to provision in an
independent school. In the case of the child who is
a pupil in an Edinburgh Merchant Company
school, the relevant local authority is not giving
support. However, I believe that there should be
an empowering provision in case a local authority
were minded to give support to, for example, a
poor parent from a deprived area who wanted to
send their child to a suitable independent school.
Such provision should not be ruled out in all
circumstances. That is all I have to say, except
that I assume that local authorities would be able
to deliver the necessary provision in the
overwhelming majority of cases.
I move amendment 58.
11:15
Dr Murray: I may be wrong, but I had thought
that local authorities could already finance a child
to go to an independent special school. I do not
know whether that provision extends to other
independent schools. However, I cannot envisage
circumstances in which a local authority would
want to send a child with additional support needs
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to a school in the private sector that is not a
special school. I am not sure how such a
circumstance would arise.
Mr Macintosh: Schedule 2 sets out in detail the
policy context in which decisions should be made.
However, I believe that a local authority has
discretionary power to support a child to attend
any kind of school. I would welcome any
clarification on that. If it is the case, it would make
amendment 58 unnecessary.
The Convener: I believe that local authorities
have a power of general competence which, even
without specific provision, would cover what
amendment 58 proposes. However, I may be
wrong.
Euan Robson: Amendment 58 is unnecessary.
As we have said all along, the bill is about
ensuring that those who have additional support
needs receive the help that they need to benefit
from school education. Placing requests have
been opened up to allow children and young
people with additional support needs to go to
independent special schools. Unlike the current
system, in which only those who have a record of
needs have such a right, that right will not in the
new system be restricted to those with a CSP.
As members will know, education authorities
have a duty to comply with placing requests and to
meet all the fees and costs of placement when no
specific circumstances exist to disapply the duty.
Amendments 58, 59 and 61 would muddy the
waters to an extent: they would give education
authorities the power to comply with requests for
placements to independent or grant-aided schools,
whether they target additional support needs or
not. Furthermore, in complying, education
authorities would not have to meet all the fees.
Such a power is unnecessary in the context of
the bill. Under the new section that the committee
inserted in the bill on the first day of stage 2,
education authorities will have a duty to make
adequate and efficient provision for each child’s
and young person’s ASNs. Sufficient safeguards
exist in the bill without amendment 58. In the
context of the bill, local authorities have the
powers to do what, in general terms, is being
sought, so the amendments in the group are not
necessary and would complicate the position.
Lord James Douglas-Hamilton: If I may say
so, the minister has missed the main point. At
present, local authorities can arrange for children
who need the type of educational provision in
question to go to special schools. I am suggesting
that, in exceptional circumstances, there may be a
place in an independent school—not necessarily a
special school—to which the parents strongly
support their child’s going. The local authority
might wish to support the child’s going to such a
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school, but I am not at all certain that local
authorities believe that they are empowered to do
that. All I ask is that the minister be prepared to
consider the matter between now and stage 3.

does not consider that schedule 2 needs to be
amended in the way that is proposed, because we
believe that the existing provisions will address
COSLA’s concerns on the points in question.

Euan Robson: I will read the member’s
comments and examine the issue before stage 3,
but I do not guarantee that I will come back with
an amendment. I will intimate to the member
whether we are content with the existing provision
in advance of stage 3.

If we have understood the amendments
correctly, they are intended to allow education
authorities not to meet a placing request in cases
in which the child’s additional support needs are
not of a severity or type to match those needs for
which the specified school normally provides.
However, when a local authority considers a
placing request, it can also consider whether any
of the circumstances specified in paragraph 3 of
schedule 2 are applicable. If any are, the
requirement to place a request need not be
complied with.

Lord James Douglas-Hamilton: It would be
most helpful if the minister could send a letter to
me on that point.
Euan Robson: I will do that.
Lord James Douglas-Hamilton: In those
circumstances, I will not press amendment 58,
which raises an issue of principle.
Amendment 58, by agreement, withdrawn.
Amendment 59 not moved.
The Convener: Amendment 263, in my name,
is grouped with amendments 264 and 265.
Amendment 263 relates to schedule 2, on
placement requests, which I suppose is a
relatively small part of the bill. My proposition is
that, as things stand, paragraph 3(1)(d) of
schedule 2 means that the duty in relation to
placement requests does not apply in the rather
tight set of circumstances in which
“the child does not have additional support needs requiring
the education or special facilities normally provided at that
school”.

I am trying slightly to slacken up the provision so
that it would read
“additional support needs of a type or severity requiring the
education or level of special facilities normally provided at
that school”.

I thought that amendments 263 and 264 would
add some clarity to the position in that regard.
Amendment 265 would amend paragraph
3(1)(f)(ii) of schedule 2 to state that the authority
should make “adequate provision”. As it stands,
the condition is too black and white: if the authority
is able to make any provision—whether adequate
or not—for the child’s additional support needs, it
will be able to get out of the duty. That is not really
the sub-subparagraph’s intention.
I would appreciate the minister’s comments on
those matters. It seems to me that the existing
provision offers too much of an opt-out.
I move amendment 263.
Euan Robson: I understand the reasoning
behind amendments 263 and 264 and am aware
that the Convention of Scottish Local Authorities—
I think—requested them. However, the Executive

As paragraph 3(1)(b) makes clear, one of those
circumstances is
“if the education normally provided at the specified school
is not suited to the age, ability or aptitude of the child”.

Moreover, sub-subparagraph (f) allows a local
authority not to comply if it can make provision
elsewhere and if, among other things, “the
specified school” is not suitable. I hope that those
comments meet COSLA’s concerns about this
matter; however, convener, I am interested to hear
whether you feel that they are not clear enough.
Although I understand why amendment 265 has
been lodged, I do not think that it is needed. In
allowing education authorities not to comply with a
placing request, it is perfectly reasonable to
require that any provision that is proposed by an
authority as an alternative to that in a specified
school should be adequate. However, the new
section inserted before section 3 already contains
a duty that requires an education authority to
ensure that provision for each child is adequate
and efficient. As a result, I do not think that there is
a need to repeat that obligation in this context.
I hope that, for those reasons, you will consider
withdrawing amendment 263. However, I will be
interested to hear any further comments that you
might have, particularly about that amendment
and amendment 264.
The Convener: I think that you have got things
the wrong way round. I was not concerned about
COSLA’s interests when I lodged these
amendments; given its local authority interests,
COSLA already has a whole series of reasons for
not complying with the duty. Instead, I was
seeking to narrow down one of the reasons for not
complying in order to give it some substance and
meaning.
I am not proposing to press amendment 263
today, but perhaps I can explore the issue further
with you before stage 3. After all, it raises a point
that we have already touched on in other contexts.
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Indeed, it is similar to the issue of definition that
was raised with regard to section 1, in which I felt
that the matter was stated too baldly and did not
quite mean what it was intended to mean. Perhaps
I can find out whether I can reach an
accommodation with you on the matter.
Euan Robson: I am happy to agree to that. I
also apologise for getting the wrong end of the
stick about COSLA.
Amendment 263, by agreement, withdrawn.
Amendments 264 and 265 not moved.
The Convener: Amendment 93 has already
been debated with amendment 68. If amendment
93 is agreed to, it pre-empts amendment 60,
which has already been debated with amendment
58.
Amendment 93 moved—[Euan Robson].
The Convener: The question is, that
amendment 93 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Douglas-Hamilton, Lord James (Lothians) (Con)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Ingram, Mr Adam (South of Scotland) (SNP)

The Convener: The result of the division is: For
6, Against 3, Abstentions 0.
Amendment 93 agreed to.
The Convener: Amendment 61 has already
been debated with amendment 58.
Lord James Douglas-Hamilton: As the
minister has agreed to examine the issue raised in
amendment 61, I will not move it.
Amendment 61 not moved.
Schedule 2, as amended, agreed to.
Section 19—Other agencies etc to help in
exercise of functions under this Act
The Convener: Amendment 222, in the name of
Elaine Murray, is grouped with amendments 94,
150, 44, 266, 45, 95 and 151. Amendments 94
and 150 are direct alternatives and do not preempt each other, so if amendment 94 is agreed to
and then amendment 150 is agreed to,
amendment 150 will replace amendment 94. I am
sure that members follow that. If amendment 94 or
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150 is agreed to, amendments 44 and 266 will be
pre-empted.
11:30
Dr Murray: I lodged amendment 222 to gain
clarity about section 19’s meaning. Many of the
other amendments to section 19 are also a bit
semantic and might have been lodged to tease out
the precise meaning of the bill and to give some
comfort to people who need to interpret their rights
under it.
Amendment 222 would change “must” in
“An appropriate agency must comply with a request”

to “has a duty to”. This relates to an agency’s
response to an education authority’s request for
help. I know that arguments have been had about
placing duties on agencies that are not covered by
the Education Department. I have a contention
with that. The Parliament and the Executive talk a
lot about cross-cutting. I do not like that
terminology, but I like the concept. If we
acknowledge the need to break down
departmental barriers and the need to develop
policy and strategy throughout the Executive, it is
slightly strange that we are shy about placing
duties on agencies that do not fall under that
department because of the Executive’s structure
and not for any necessarily logistic reason. The
amendment would tease that out and I hope that it
would make clear what other agencies’ duties to
comply with education authorities’ requests are.
Amendment 94 would force an agency to
comply, irrespective of the effect of compliance on
its other functions. That would make the
requirement too wide and could seriously restrain
agencies in undertaking their duties.
I am not sure about amendment 266, which
would replace the word “unduly” with the word
“substantially”. I am not sure about the difference
between the words—both are equally difficult to
define. I am not sure what the semantic difference
is, but I am sure that that will be explained.
I do not really understand amendment 45,
because I do not know why an education authority
would request support that
“is not appropriate to the additional support needs of the
child or young person.”

I look forward to hearing the explanation for that.
The other amendments in the group concern the
meaning of the provisions and the get-out clauses
for other agencies. One concern that has been
expressed to the committee is that the provision
for other agencies not to comply with a request
should not be abused.
I move amendment 222.
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The Convener: I am sorry; I missed reading out
one line of my briefing, which says that if
amendment 94, 150 or 44 is agreed to,
amendment 266 will be pre-empted. That just
adds to the complexity.
Lord James Douglas-Hamilton: Amendments
94, 44, 45 and 95 are probing amendments.
Amendment 94 is a simple amendment that would
drop get-out clauses for an agency and would
cease the apparent contradiction in section 19,
which sets out what an agency ought to do then
says what it need not do.
Amendments 44 and 45 are weaker versions of
amendment 94, as they would drop the second
paragraph of section 19(3) but allow the first
paragraph to stand.
Amendment 95 would strengthen a duty. I look
forward to hearing what the minister has to say.
Mr Ingram: I will speak to amendment 150, in
the name of Fiona Hyslop, but let me first
comment briefly on amendment 222, in the name
of Elaine Murray, and on Lord James’s
amendments.
My reading of amendment 222 is that, by
replacing “must” with “has a duty to”, it would
weaken the requirement on other agencies to
comply. On the other hand, I find Lord James’s
amendments, and amendment 94 in particular, a
bit draconian.
We believe that if we were to leave unchanged
the requirement to comply that the bill places on
other agencies, that would leave too many
potential escape routes for those agencies. As
currently worded, the bill leaves it for the agencies
themselves to decide whether a request “unduly
prejudices” the discharge of its other functions. As
Lord James said, that provides the agencies with a
rather easy get-out.
Amendment 150 would retain the element of not
forcing the incurrence of unreasonable public
expenditure and it would ensure that other
agencies would not be required to act outwith their
powers. However, amendment 150 would also
ensure that such agencies were compelled to do
what they could to help the education authority. No
one expects that agencies would regularly try to
avoid helping the education authority, but we all
know the pressures that our public services are
under. Amendment 150 would go a fair way
towards ensuring that pupils would get the help
that they need.
The Convener: I will speak to amendment 266
and the other amendments in the group.
Elaine Murray made a good point about the
need to approach these matters in a way that is
not too departmental, as such an approach can
sometimes be an excuse for avoiding the issue.
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That can happen particularly when departmental
boundaries are moveable in respect of matters of
substance. That is the underlying issue in this
group of amendments.
At stage 1, we discussed the interrelations of the
education authority and the other agencies and
other issues such as opt-outs. However, any
Government bill will provide some sort of opt-out.
It may be unfair to keep saying this, but Lord
James is probably taking a different line from the
one that he would have taken on official advice
when he was a minister. There needs to be some
sort of opt-out, but the one that the bill currently
provides is too heavy.
Amendment 266 would increase “unduly” to
“substantially”, which is a recognised word that is
used in other legislation. Whereas the word
“substantially” suggests that the issue should be
significant and of substance, the tone of “unduly”
suggests that the issue could be relatively
balanced instead of overwhelming. There is an
important difference between the two words.
Given that there is something to be said for all
the amendments in the group, I think that the
Administration should consider moving a little bit
on the issue. However, the precise formulation is a
matter for discussion, so I will be interested to
hear the minister’s response in due course.
Ms Byrne: In some ways, amendment 151 is a
probing amendment. I am having great difficulty in
understanding what section 19 means and where
we are going with it.
Amendment 151 would remove section 19(5)(b)
in order to tighten up subsection (5). In my book,
the current wording makes little sense, so I look
forward to hearing the minister’s comments. I think
that paragraph (b) acts as just another get-out
clause.
I will support amendment 150, in the name of
Fiona Hyslop, because I think that these areas
need tightened. I will be interested to hear the
minister’s comments on how all of section 19 can
be made clearer so that people who need to use
the bill know what can be done.
Mr Macintosh: I echo the comments on section
19 that have been made by other members,
especially Elaine Murray. There is general concern
about how we ensure that agencies other than the
education authority comply with their duties and
responsibilities towards families who have children
with additional needs.
In my experience, as in the experience of other
members, the level of therapy services that is
available is a common issue of contention with
authorities. Quite often, only a few hours of
therapy services are made available by the health
board to the parent or family. Education authorities
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often have no control over such issues, although I
know that some education authorities are
reorganising their services in order to cope with
the problem.
I appreciate that the minister is trying to balance
the duties that he is placing on other agencies with
their own duties to ensure that the duties do not
clash, but again, I am not sure that we have got
things right.
What Elaine Murray said about trying not to
follow departmental lines will sound a bell with all
of us. When we took evidence early in the process
from people who work in the health service, it was
clear that they were simply not aware of the bill’s
implications to anything like the degree that people
who work in schools and education are. That
compounded my anxiety that people who work in
the health service do not regard the bill as
fundamental to their job and to meeting the needs
of children to whom they have a duty. The very
process of introducing the bill, debating it and
taking evidence has fuelled my anxiety.
I appreciate that section 19 tries to address such
anxieties, but all of us have expressed fears about
whether it does so with enough force to ensure
that health authorities in particular waken up to
their duties and do not try to avoid them, which I
am sure that many will try to do if they do not
regard them as a primary responsibility.
Section 19(3)(b) states that an appropriate
agency must comply with a request, unless it
considers that that request
“unduly prejudices the discharge of any of its functions.”

Under section 19(5)(b), an education authority
would have an opt-out in that it must do certain
things unless it considers that doing them would
“prejudice the discharge by them of any of their functions.”

I am not sure that I understand at what level the
phrase “unduly prejudices” would apply. A very
low threshold seems to have been created for
opting out of a duty, as I think the convener
pointed out. We might have to address that matter
by changing the wording to “substantially” and I
would certainly welcome an explanation from the
minister about the level at which he expects the
subsection to be interpreted when there is a clash,
as there will quite often be clashes. I can imagine
a situation in which a professional in the health
service expresses the opinion that they would
prefer resources and functions to be applied in a
certain way and that doing something else in
response to a request by the education authority
would prejudice the discharge of their duties or
responsibilities. That would mean that they could
opt out in any situation whatsoever, which would
cause me and all families great anxiety.
The words “unduly prejudices” are used at one
point and the word “prejudice” is then used,
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although the words “unduly prejudices” are used in
respect of a request to an “appropriate agency”
and “prejudice” is used in respect of the actions of
an education authority. However, I do not
understand why there is no consistency in the
same section in respect of the level of prejudice
and would welcome clarification on that matter.
All the amendments address the concern that
has been expressed, although I am not sure which
offers the best remedy. The Executive must
certainly move on the matter before the stage 3
debate, if not today.
Brian Adam (Aberdeen North) (SNP): I recall
from my previous visit to the committee at stage 1
that the general issue that we are discussing was
raised by committee members and, indeed, in
response to the concerns of external interested
parties. The Executive has made a genuine
attempt to address such concerns, but it has
provided many loopholes for external agencies to
walk away, particularly if they feel financial
pressures that they do not wish to address. They
could say, “We cannae do that because it might
prejudice the discharge of our functions.”
The issue is about priorities. Agencies may
choose to have different priorities. Moreover, the
group of our citizens in question, who are already
significantly disadvantaged, do not have an
absolute right to limitless resources. There is a
difficult balancing act and members have lodged
the amendments to try to get the balance right.
However, I am not sure that the Executive and
some of the amendments are absolutely spot on.
I am not at all keen on the use of the word
“prejudices”. I understand what it means in
context, but it will undoubtedly give opportunities
for those authorities that have concerns about
financial matters, particularly education authorities,
to walk away, and I am not happy with that.
I am not sure what the effect of amendment 222
is; I am not sure about the subtleties of the change
in words. I have a lot of sympathy for Lord
James’s view that, as Adam Ingram put it, we
should be draconian. On the other hand, we also
have to be realistic and we cannot give an openended commitment to any group in society, no
matter how worthy it may be. Perhaps amendment
150 comes closest—I do not say that just because
it is in the name of Fiona Hyslop. I am not sure
that we have got the issue right, and I would
welcome a commitment from the minister to have
another stab at it between now and stage 3.
11:45
Euan Robson: First, on
point, we should remember
passed, as I hope it will
regulations, a code of

Rosemary Byrne’s
that if the bill is
be, there will be
practice and an
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implementation phase. Ken Macintosh was
concerned about health authorities, but by then
those authorities should have a full understanding
of their obligations under the legislation. Clearly
and obviously, that must include the necessary
training for their staff. The matter is not just a
question of what lies in statute; as I said, we must
consider it in conjunction with the consequent
activities, the regulations and the code of practice.
We are not seeking escape hatches in section
(19)(3) to allow other agencies to walk away from
their duties and responsibilities, but an appropriate
balance must be achieved, as I will explain.
On amendment 222, I am advised that “must”
has the legal meaning that other agencies have a
duty to comply with a request for assistance. That
is further backed up in subsection (4), which
states:
“an appropriate agency is under a duty by virtue of
subsection (3)”.

I understand the point that is being made, but
“must” means “has a duty” and that obviates the
need for the amendment.
I understand the reasons for amendments 94,
150, 44, 266 and 45 but, as I said in my
introduction, the bill’s provisions have been
selected to ensure that an appropriate and
necessary balance is achieved in placing a duty
on agencies to help the education authority. Let it
be clear that the agencies have a duty to help, and
that that will be backed up in the regulations to
which I referred earlier, which will set time limits
within which that help must be delivered. However,
we must be mindful that those agencies are
subject to their own statutory duties and
requirements, which are not limited to those of an
educational nature. Those other duties must also
be discharged and the agencies have established
systems to allow them to do so. Under the bill, a
request for help can be refused only where in
attempting to help, that agency would not be able
to carry out its functions. The wording recognises
the need for the agencies to offer help within their
current operating systems—that is the point that
we need to make. The wording is consistent with
the wording in section 21 of the Children
(Scotland) Act 1995, which places a duty on any
other local authority or health board to help a local
authority to carry out its functions under the 1995
act. It is also consistent with a similar provision in
the English special educational needs system.
I am not in a position to explain the difference
between “unduly prejudices” in section 19(3)(b)
and “prejudice” in section 19(5)(b). The different
wordings might have meanings of which I am
unaware, but I understand the point that has been
made and I will take the matter away and consider
it before stage 3. We could have a long debate,
convener, on the difference between “unduly” and
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“substantially”, but I think that “unduly”, which is
the term that the 1995 act uses, is the appropriate
term in the context of the bill. The word
“substantially” would not really add much to the
clarity of section 19. There will be time to
reconsider the matter, but I am not minded to
change
the
wording
from
“unduly”
to
“substantially”.
I hope that my remarks have cleared up the
matters that have been raised. I will consider the
point about sections 19(3)(b) and 19(5)(b) and
advise the committee appropriately in due course.
The Convener: Thank you. That is helpful. I call
Elaine Murray to wind up the debate and to
indicate whether she intends to press or to
withdraw amendment 222.
Dr Murray: I was a little concerned that Adam
Ingram interpreted “has a duty to” as having a less
strong effect than “must”, as I thought that that
wording would strengthen the provision. However,
in view of the assurance that the minister has
given on the record that the duty will be placed on
external agencies, I will withdraw amendment 222.
Amendment 222, by agreement, withdrawn.
Lord James Douglas-Hamilton: On the basis
of what the minister said, I will not move
amendment 94, but I hope that amendment 150
will be moved.
Amendment 94 not moved.
Amendment 150 moved—[Mr Adam Ingram].
The Convener: I remind members that if
amendment 150 is agreed to, amendments 44 and
266 will be pre-empted. The question is, that
amendment 150 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 150 disagreed to.
Amendments 44 and 266 not moved.
Amendment 45 moved—[Lord James DouglasHamilton].
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The Convener: The question is, that
amendment 45 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Ingram, Mr Adam (South of Scotland) (SNP)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
2, Against 7, Abstentions 0.
Amendment 45 disagreed to.
Amendment 95 moved—[Lord James DouglasHamilton].
The Convener: The question is, that
amendment 95 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Ingram, Mr Adam (South of Scotland) (SNP)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
2, Against 7, Abstentions 0.
Amendment 95 disagreed to.
Amendment 151 not moved.
Section 19 agreed to.
After section 19
The Convener: Amendment 187, in the name of
Rosemary Byrne, is in a group on its own.
Ms Byrne: Amendment 187 seeks to ensure
that the bill is implemented evenly across the
country. It would ensure that all children and
young people with additional support needs are
provided with the same levels of support,
wherever they live, and that services are provided
at the same levels in different local authorities.
One of the problems with the record of needs
was that the number opened could vary from one
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local authority to another, which resulted in
children and young people in one area having
records but those in another area not having
records. Often those without records had greater
needs than those with records.
However, in some local authorities or schools,
needs were met regardless of whether a record of
needs had been opened. Good practice—which
amendment 187 seeks to ensure—happens in
many local authority areas and in many schools. I
want to ensure that the implementation of the bill
is smooth and even-handed in local authorities
across the country.
I move amendment 187.
Mr Macintosh: I agree with Rosemary Byrne: it
is important that we monitor the implementation of
the bill once it is enacted and that treatment is fair
across the country. We know that, in the past,
local authorities have interpreted legislation
differently.
However, I do not think that we should set up a
formal structure such as the one proposed in
amendment 187, which strikes me as being
slightly over-bureaucratic. The minister has
already assured us that HMIE will have a specific
role. As I said earlier, I would like to think that the
committee, because of our extensive interest in
the subject, would return to it and use our powers
of post-legislative scrutiny to examine how the
legislation was being implemented. I do not think
that we need to include in the bill a provision such
as is proposed in the amendment.
Dr Murray: Like Ken Macintosh, I sympathise
with what Rosemary Byrne wants to achieve—she
wants to ensure that the legislation is properly
monitored and is interpreted evenly across the
country. However, requiring annual reports to be
prepared and submitted to Parliament is overbureaucratic. As Ken Macintosh says, other
mechanisms would enable us to monitor the
effects of the legislation. However, I would be
interested to hear from the minister how he
intends to do that.
Lord James Douglas-Hamilton: It would be
good practice if Parliament and parents were kept
properly informed through an annual report. The
Administration produces endless annual reports
on countless other subjects, so I do not see why
children with special educational needs or
additional support needs should be excluded.
The Convener: I, too, have some sympathy with
the amendment. Monitoring arrangements have
been included in other bills, but not, I think, annual
monitoring—the period has usually been slightly
longer. I would have thought that the HMIE
provision was appropriate. The bill is, in a way,
subsidiary to other legislation; it does not exist in
isolation. The key issue will be the way in which
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the provisions are implemented in the schools.
There are ways in which we can deal with that
issue—through our budget discussions, for
example. I would be interested to hear whether the
minister has any thoughts on how the
Administration can best monitor implementation.
The issues are important and relate to some of the
financial matters that we have discussed. From
what committee members have said, there seems
to be a desire to have some degree of continuing
involvement.
12:00
Euan Robson: I agree with many of the
contributions from members. The Scottish
Executive will be watching the implementation of
the new system and monitoring it closely.
Members have mentioned HMIE, which will be
checking the implementation in each education
authority, especially in the years just after
enactment. Using the usual procedures, HMIE will
recommend changes or will offer advice to
Scottish ministers as necessary.
As members know, ministers have powers of
direction to require any education authority to take
remedial action, either on a specific matter or
more generally. Far be it from me to suggest this,
but I am sure that in future the committee would
not hesitate to call ministers before it to discuss
the issue if it felt that that was necessary.
I appreciate the concerns about the variation
among authorities in opening and maintaining
records of needs, but the committee must
remember that there will be a code of practice,
which will give guidance on minimum standards.
The point is to promote consistent good practice
throughout Scotland and that will be very firmly
provided for in the code. We will know what use is
being made of each authority’s mediation and
dispute resolution arrangements and we will know
how many cases are referred to tribunals from
each authority. We will get reports from HMIE and
indeed from the authorities. The amendment
would not add anything substantive, although the
concern about monitoring the impact of the
legislation is well expressed and is one that we all
share. The Executive will take a particular interest
in that. The amendment would impose a
substantial burden and one that is not entirely
necessary. I ask Rosemary Byrne to consider
withdrawing the amendment.
Ms Byrne: I am not convinced. I gave examples
of inconsistencies in the provision of records of
needs in the current system. Given that those
inconsistencies have persisted despite HMIE’s
scrutiny, I am not confident that, under the bill,
there will be an improvement throughout the
country in the service that young people and
children and parents receive. The record of needs

1082

system was patchy and, in some cases, parents
had to fight for a record to be opened in one local
authority area although they would not have had to
fight in another local authority area. I expect the
same adversarial situation with the co-ordinated
support plans.
I am particularly concerned about additional
support needs that will not be covered by a CSP
and I want to ensure that children and young
people with additional support needs are treated
equally throughout the country. Some local
authorities have excellent systems in place to
assess young people for specific learning
difficulties or dyslexia, for example, whereas other
local authorities do not. There are differences from
school to school in how such situations are dealt
with. I am not convinced that HMIE was carrying
out sufficient scrutiny previously, so I have no
reason to believe that it will carry out such scrutiny
once the bill has been enacted. I therefore wish to
press my amendment.
The Convener: The question is, that
amendment 187 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 187 disagreed to.
Section 20 agreed to.
Section 21—Attendance at establishments
outwith the United Kingdom
The Convener: Amendment 231, in the name of
Lord James Douglas-Hamilton, is in a group on its
own.
Lord
James
Douglas-Hamilton:
The
amendment would delete the words “wholly or
mainly” from section 21. It is not clear why there is
a restriction on an education authority in
exercising its discretion. The test should be
whether the child or young person would benefit
from the education to be provided, not whether the
establishment is used “wholly or mainly” for other
like children or young persons. Moreover, it is not
clear whether the words “wholly or mainly” refer to
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the child or young person who has additional
support needs or whether it is enough for the
establishment to deal, in general, with additional
support needs no matter what those needs might
be. Either way, the restriction will mean that the
child or young person can go only to what is, in
effect, a special school rather than to a
mainstream school that deals with the additional
support needs of the child or young person. The
amendment has a simple purpose. It introduces
more flexibility into the education system and
should be supported for that reason.
I move amendment 231.
Mr Macintosh: I appreciate that the amendment
represents an attempt to introduce flexibility, but I
think that, perversely, the effect might be to make
less clear to local authorities the circumstances in
which they can support a child in a school outwith
the United Kingdom. I cannot imagine that such a
circumstance would be anything other than wholly
exceptional and I think that the bill’s use of the
words “wholly or mainly” emphasises the
exceptionality of the circumstance.
The Convener: I share Ken Macintosh’s view.
In a sense, if people are mainstreaming the
arrangements in schools, there might be a
paradox, but the circumstance that we are talking
about would be exceptional. We should not, as a
matter of public policy, encourage people to go
abroad for such provision. I cannot believe that
that would be in the interests of the child, although
there might be exceptional cases in which it could
be.
Euan Robson: We share some of the
convener’s concerns. Section 21 continues the
current arrangements whereby an education
authority may secure education provision for a
child outwith the UK. The circumstance is likely to
occur only extremely rarely and is likely to involve
an establishment that provides a highly
specialised service. As we understand it, Lord
James Douglas-Hamilton would extend the
placement abroad to any establishment, rather
than to one dealing “wholly or mainly” with
additional support needs. In our view, that
extension is far too wide.
The convener made an important point.
Wherever possible, we would encourage parents
and education authorities to think of solutions in
terms of providing services as close to home as
possible. The balance in section 21 is correct. If an
education authority has to consider the provision
of services abroad, that should happen with regard
to particularly innovative or highly specialised
services that simply cannot currently be provided
in the UK. That would happen only rarely, but
would be possible, I suppose. It is not intended
that education authorities should consider
mainstream or routine provision made by general
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schools abroad. That is a key point. With that in
mind, I would be grateful if Lord James would
consider withdrawing amendment 231.
Lord James Douglas-Hamilton: Having
listened to the minister, I will seek the committee’s
agreement to withdraw the amendment. However,
I think that, if the minister makes inquiries, he will
find that there have been placements of the sort
that we are discussing—for example, people have
gone to the Peto institute in Hungary. I would like
to lay down the principle that it is important that
the matter be approached flexibly.
Amendment 231, by agreement, withdrawn.
Section 21 agreed to.
Section 22—Publication of information by
education authority
Amendment 206 moved—[Euan Robson]—and
agreed to.
Amendment 46 not moved.
Section 22, as amended, agreed to.
Section 23—Code of practice and directions
Amendments 240 and
Robson]—and agreed to.

241

moved—[Euan

The Convener: Amendment 242, in the name of
Euan Robson, is grouped with amendments 271,
243, 244 and 109.
Euan Robson: If I may, convener, I will speak to
amendments 242 to 244 and come back to the
other amendments in the group later.
Amendments 242 and 244 are fairly
straightforward; they will extend the scope of the
code of practice to include other appropriate
agencies. We want to ensure that guidance is
available to other agencies in so far as they have
duties under the bill. I hope that the amendments
will meet the concerns that have been raised that
education authorities and other agencies should
be encouraged to work together. The guidance will
cover the responsibilities of all the agencies that
may be involved in providing support so that it is
clear where responsibilities lie. The guidance will
also deal with co-ordinated working and give
examples of good practice.
I hope that members will welcome amendment
243, which will mean that any draft code of
practice must be laid before the Parliament before
it is published. The amendment meets a concern
that was raised earlier. It has always been our
intention that the code of practice should be
developed with the involvement of as wide a range
of interests as possible, which of course should
include members of the committee and the
Parliament. We have an advisory group to
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consider and recommend how best to engage with
as wide a range of stakeholders as possible in
drafting and consulting on the code. That group
has been helpful.

Some committee members were under the
impression that the minister, Peter Peacock, had a
mind to give it that foundation, but I am
disappointed that that has not happened.

I am conscious of the unease that members
have expressed whenever we have referred to the
fact that the code will deal with matters that we do
not wish to be included in the bill. Members want
to be assured that the code will be framed
correctly and that it will be a useful means of
promoting the good practice that the bill intends.
Amendment 243 will make it clear that, before the
code is published, appropriate consultation and
involvement will take place with all those who have
an interest. In particular, we want to involve
education authorities and other agencies, as well
as parents, children and young people. In addition,
amendment 243 will require ministers to lay a draft
code before Parliament at least 40 days before
publication so that Parliament’s views can be
taken into account. I hope that the amendment will
go a long way towards reassuring members that
the code will be published only after full and wide
consultation and discussion.

I welcome amendment 243, which goes a long
way towards including everyone who should be
involved in drafting the code of practice to ensure
that it meets the requirements that everyone
expects it to meet. However, during our
consideration of the bill, much weight has been
placed on the fact that the code of practice will
deal with committee members’ concerns and the
issues that we have raised. For that reason, it is
crucial that the code is embedded in statute.

That is all I have to say at present; if I may, I will
return to the other amendments in the group later.
I move amendment 242.
Lord James Douglas-Hamilton: Amendment
271 is extremely important and has been lodged
on behalf of the Disability Rights Commission. I
can sum up the point quickly: the objective of
amendment 271 is to ensure that the code of
practice makes it clear that, in the consideration of
the particular circumstances and factors that give
rise to additional support needs, disability can and
should be taken into account. Although that may
be implicit in the definition of additional support
needs, amendment 271 would ensure that, under
the code, issues such as the implications of
disability are fully considered. That would include
matters such as the implications for auxiliary aids
and services, a subject on which the committee
has heard a lot of evidence. Amendment 271
would give a lot of reassurance to disabled
persons and to the Disability Rights Commission,
which suggested the amendment.
Rosemary Byrne’s amendment 109 is altogether
reasonable and should be supported because the
code will be of such enormous importance. Given
the way in which the Administration has dealt with
the bill, it seems appropriate that the code should
come before Parliament by way of affirmative
resolution.
12:15
Ms Byrne: Amendment 109 seeks to ensure
that the code of practice has a proper legal
foundation through the affirmative procedure.

The minister referred us to the code of practice
on a number of occasions this morning: he talked
about it in relation to section 19, in relation to the
monitoring and implementation of the bill and in
relation to consistent practice throughout the
country. That has been the thread all the way
through our proceedings. I hope that members will
support amendment 109.
Mr Macintosh: I warmly welcome amendment
243, in the name of the minister. The minister and
his team have been responsive to the committee’s
concerns throughout. Amendment 243 is a
particularly good example of that, because there
has been a great deal of concern about the
amount of information, the number of duties and
the level of detail that have been consigned to the
code of practice. The committee is anxious that
Parliament and others should play an active role in
commenting on the code of practice. Amendment
243 establishes that that will happen, so I warmly
welcome it and look forward to fulfilling that role.
I would welcome clarification on Rosemary
Byrne’s amendment 109, because I believe that a
code of practice that is reissued will come before
the Parliament. Under section 23(7), a code of
practice that is issued, and a subsequent
republishing, would come before Parliament.
Much as I sympathise with the intention behind
Lord James Douglas-Hamilton’s amendment 271,
I am slightly concerned that it could elevate
disability over other needs. If we are going to start
listing the factors that should be taken into
account, we should list all the factors to give them
equal status, because, ultimately, the bill is about
addressing the additional support needs of
children. We get into difficulty if one factor is
singled out and elevated above others. People
with a disability will be treated fairly under the bill
as it stands and singling them out does not help
matters.
The Convener: With great respect to the
Disability Rights Commission, I share Ken
Macintosh’s reservations about amendment 271.
The approach that it suggests is not the right way
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of looking at the legislation. Although the issue of
disability in various forms lies behind the bill, the
bill is not specifically concerned with disability,
which, in any event, in the context of the Disability
Rights Commission, is a reserved issue, as we
have heard before in a different context.
Amendment 271 and a similar one that we will
consider later would distort the legislation.
I think that I am right in saying that, other than if
amendment 243 were passed, the code of practice
would not come before the Parliament for
approval—it will not be subordinate legislation, so
it would not be covered, but the minister will
confirm that. There are differences between
Rosemary Byrne’s formulation and the one
provided by the minister. I recognise the distinction
between the accountable ministry on the one hand
and the Parliament and its committees on the
other and I think that the minister’s formulation is
the right one, because ministers have
responsibility for instigating, consulting on and
implementing the code of practice and
responsibility for the relationships with local
authorities and others that emerge from it. The
way in which ministers have to take account of
what the Parliament says provides political
scrutiny in an effective way, as do the timescales
in amendment 243. To my mind, amendment 243
is satisfactory and deals with the substantial point
that Rosemary Byrne rightly raised.
Euan Robson: I could not have put the last
point better myself. The code may need to be
reissued and we believe that Rosemary Byrne’s
amendment 109 is rigid. Amendment 243, which
will insert new provisions into section 23, is the
appropriate way in which to proceed for the
reasons eloquently outlined by the convener. I
assure Lord James Douglas-Hamilton that the
revised codes of practice reissued under the
section will be the subject of consultation in
advance.
Amendment 271 is very important. I have
already given assurances that the code of practice
will include disability as an example of a factor that
may give rise to additional support needs. I further
assure Lord James Douglas-Hamilton that the
code will make appropriate reference to disability.
Auxiliary aids and equipment, in particular, will be
considered as part of the provision for disabled
children. Organisations such as the Disability
Rights Commission will be consulted on the
particular references and on the code in general.
As the convener and Ken Macintosh said, the
bill does not refer to other specific circumstances
or factors leading to additional support needs,
such as autism or dyslexia. A reference to
disability might not only give disability prominence,
but imply that autism and dyslexia were somehow
not covered. I hope that Lord James Douglas-
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Hamilton will not press his amendment for those
reasons, especially in light of the reassurance that
I have given about the code.
Amendment 242 agreed to.
Lord James Douglas-Hamilton: In view of the
fact that amendment 271 was lodged on behalf of
the disabled, who have expressed a strong
preference to include the reference in the bill, I will
move it.
Amendment 271 moved—[Lord James DouglasHamilton].
The Convener: The question is, that
amendment 271 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 271 disagreed to.
Amendment 47 not moved.
Amendment 204 moved—[Euan Robson]—and
agreed to.
Amendment 267 not moved.
Amendment 152 moved—[Ms Rosemary Byrne].
The Convener: The question is, that
amendment 152 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 152 disagreed to.
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Amendments 243 to
Robson]—and agreed to.

247

moved—[Euan

Amendment 109 moved—[Ms Rosemary Byrne].
The Convener: The question is, that
amendment 109 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 109 disagreed to.
Section 23, as amended, agreed to.
Before section 24
Amendment 96 moved—[Euan Robson].
Amendment 96F moved—[Lord James DouglasHamilton].
The Convener: The question is, that
amendment 96F be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
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FOR
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Ingram, Mr Adam (South of Scotland) (SNP)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
2, Against 7, Abstentions 0.
Amendment 96D disagreed to.
Amendment 96B not moved.
Amendment
Byrne].

96E

moved—[Ms

Rosemary

The Convener: The question is, that
amendment 96E be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.

FOR

Amendment 96E disagreed to.

Adam, Brian (Aberdeen North) (SNP)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ingram, Mr Adam (South of Scotland) (SNP)

Amendments 96A and 96C not moved.

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 96F disagreed to.
Amendment 96D moved—[Lord James DouglasHamilton].
The Convener: The question is, that
amendment 96D be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.

Amendment 96 agreed to.
Section 24—Interpretation
Amendments 153, 48 and 62 not moved.
The Convener: I ask Lord James DouglasHamilton to indicate whether he will move
amendment 232, which has already been debated
with amendment 68.
Lord James Douglas-Hamilton: Did the
minister say that he would look at the amendment
again?
The Convener: I think that the minister said that
it would be dealt with in the regulations.
Lord James Douglas-Hamilton: I suppose that
we have already voted on the principle of
disability.
The Convener: Are you
amendment 232, Lord James?

going to

move
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Mr Macintosh: Is it not consequential on the
earlier amendments?
The Convener: It probably is.
Lord James Douglas-Hamilton: Because we
have already voted on the earlier amendments, I
will not move amendment 232.
Amendment 232 not moved.
The Convener: Amendment 188, in the name of
Lord James Douglas-Hamilton, is grouped with
amendment 189.
Lord James Douglas-Hamilton: I will speak
briefly to amendments 188 and 189, which
concern the situation of pupils who undergo
appeals. I have lodged them on behalf of
Independent Special Education Advice in the spirit
of the new politics and social inclusion.
Mr Macintosh: Hear, hear.
Lord James
amendment 188.

Douglas-Hamilton:

I

move

The Convener: I think that we all support that
spirit. However, I am not sure whether your
comments add very much to the sum of human
knowledge.
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authority’s consent to withdraw a pupil from state
education. In the case of young persons, it may be
an overly burdensome, bureaucratic task for an
authority to decide whether the pupil intends to
return to school when they have exercised the
right not to attend.
The bill provides a number of avenues for the
resolution of disputes, which are intended to be
speedy. They exist alongside the current
mechanisms that are available for parents and
young persons to challenge the choice of school
through placing requests. Those mechanisms
negate the reasons for removing a child or young
person from school while issues are being
considered and resolved.
For the reasons that I have given, the
amendments are unnecessary. They may also
reflect a misunderstanding. I ask Lord James
Douglas-Hamilton to seek leave to withdraw
amendment 188 and not to move amendment 189.
Lord James Douglas-Hamilton: In view of the
minister’s reassurances, I will seek leave to
withdraw amendment 188 and I will not move
amendment 189.
Amendment 188, by agreement, withdrawn.
Amendment 189 not moved.

12:30
Euan Robson: Amendments 188 and 189
appear to us to attempt to expand the definition of
children or young persons for whose school
education authorities are responsible. As we see
it, the amendments seek to ensure that those
children and young persons who have been
removed temporarily from or have not commenced
state education because of a dispute with the
authority are included within the definition of the
authority’s responsibility.
The amendments may have been prompted by a
misunderstanding of the current provisions on the
requirement to educate children. Parents have an
unqualified duty to educate their school-age
children—those between the ages of five and 16.
They can do so by putting the children into the
state system or by other means. When the
children are in the state system, they are the
responsibility of the authority under the bill. When
a parent wishes to withdraw a child, the authority
must consent to that withdrawal.
If the child is simply removed without consent,
he or she is still within the state system. There are
current provisions to compel attendance at school.
The definition in the bill is forward looking and
captures those who are about to be provided with
state education. A pupil who is a young person—
someone aged 16 or more—cannot be compelled
to attend school. There is no duty on parents to
educate them and no requirement to seek the
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Section 24 agreed to.
After section 24
The Convener: Amendment 248, in the name of
the minister, is grouped with amendment 249.
Euan Robson: I need to spend a little time on
amendment 248, because it is substantial and
adds an important provision to the bill. I hope that
it addresses the concern about moving from the
current system to the new system that the bill
proposes. That is the intention behind the
amendment. It is especially important for the
parents of children with a record of needs. We are
trying to address the issues that the committee
has raised from time to time during our four days
of deliberations at stage 2.
Many of the children and young people who
have a record of needs will get a CSP but some,
as we have recognised, will not. I completely
understand the worry that that will generate. I have
lodged amendment 248 to make clear now what
protection those children will receive. I want to
ensure that the children and young people who
have a record of needs and for whose school
education education authorities are responsible
continue to get the provision that they require to
meet their needs.
Members will recall the duty inserted in the bill
and underpinned by amendment 63, to which I am
pleased to say the committee agreed. However, I
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want to give extra protection to those in our
schools with a record of needs. I hope that
amendment 248 will ensure that provision for
children and young people will not be reduced in
any way, unless their needs significantly change.
We expect the changeover to the new system to
take about two years from commencement to
allow authorities sufficient time to put the new
system fully into force. That is a realistic target,
because there will be a considerable number of
children and young people whose needs for
additional support will have to be established. It
will also have to be decided whether they should
have a CSP. All that will take time. About 17,000
children have a record of needs and they will have
to be considered for a CSP, which cannot possibly
happen overnight.
If amendment 248 is agreed to, the existing
provision for each child with a record of needs will
be protected until that child is considered for a
CSP. If it is decided that a child should not get a
CSP, their provision will be protected for another
two years from the date of that decision.
Therefore, some children could have their
provision protected for up to four years. Only if
there is significant change in such a child’s needs
can the provision be altered. Amendment 248 is
an important amendment, which should reassure
parents that, if their child does not have a CSP,
they will continue to receive the support that they
need. Amendment 248 should be read in
conjunction with what the committee accepted in
agreeing to amendment 63. I commend
amendment
248
and
the
consequential
amendment 249 to the committee.
I move amendment 248.
Dr Murray: I welcome the fact that ministers
have tried to address the serious concerns that all
committee members have recognised. However, I
have a couple of questions about the wording of
amendment 248. Subsection (1)(b) of the
proposed new section refers to a child or young
person
“who, immediately before that date, was a recorded child”.

We have heard reports of local authorities not
recording children because they know that
additional legislation is coming into force. Of
course, some local authorities have never
recorded many children. I am concerned that
some local authorities might cease recording
children, or might be encouraged to do so,
because they feel that, if they continue to record
the children, extra duties will be placed on them.
I am also concerned about the wording of
subsection (4) of the proposed new section, which
states:
“Until the appropriate date, the education authority must
ensure that the provision made … is no less than the
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provision
which
was,
immediately
before
the
commencement date, made for the child or young person”.

That could imply that the young person might
receive less support after the appropriate date.
That is contrary to what the bill is trying to do
generally, which is to ensure that all children who
have additional support needs have such needs
met. Subsection (4) could imply that it would be
acceptable to reduce the amount of support after
the appropriate date.
Rhona Brankin: I welcome amendment 248.
The proposed new section will go a long way
towards reassuring parents.
Mr Macintosh: I echo that point. There is a
particular cohort of families for whom achieving
the record of needs has been a long and difficult
struggle. The proposed new section will include in
the bill the reassurance that the minister has given
in the chamber and in letters and guidance to local
authorities. Amendment 248 is very welcome.
The Convener: I agree. Explanatory leaflets
and other literature that may go out in connection
with the implementation of the legislation should
refer to the new section that amendment 248
proposes. The minister may already intend for that
to happen. Amendment 248 is an important
amendment.
Euan Robson: Explanatory leaflets will go out
to accompany the legislation, if Parliament passes
it and it receives royal assent.
On Elaine Murray’s first point, nothing in the bill
should suggest to a local authority that it should
not operate the current system fully. HMIE is
monitoring what is going on and will report to
ministers if there is any cause for concern.
Ministers will take a serious view of any local
authority that seeks to avoid its present obligations
deliberately or in any other inappropriate way.
I am slightly concerned by what Elaine Murray
said about subsection (4) of the proposed new
section. What she expressed was clearly not our
intention but, given that she read the wording in
that way, we will look at it, just in case there is any
ambiguity. I would not want there to be ambiguity,
but, if she has picked the wording up in that way,
others might do so as well. I shall take that away
and consider it before stage 3. I do not think that I
have anything else to say about the amendment,
other than to thank members for what they have
said. I hope that amendment 248 will go some way
towards meeting their concerns.
Amendment 248 agreed to.
Section 25—Ancillary provision
Amendment 249 moved—[Euan Robson]—and
agreed to.
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Section 25, as amended, agreed to.
Section 26 agreed to.
Schedule 3
MODIFICATION OF ENACTMENTS

Amendment 205 moved—[Euan Robson]—and
agreed to.
Schedule 3, as amended, agreed to.
Section 27—Orders, regulations and rules
Amendment 250 moved—[Euan Robson]—and
agreed to.
The Convener: Amendment 268, in my name,
has already been debated with amendment 269. It
is consequential to amendment 261, which was
agreed to earlier.
Amendment 268 moved—[Robert Brown].
The Convener: The question is, that
amendment 268 be agreed to. Are we agreed?
Members: No.
FOR
Adam, Brian (Aberdeen North) (SNP)
Brown, Robert (Glasgow) (LD)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ingram, Mr Adam (South of Scotland) (SNP)
Macintosh, Mr Kenneth (Eastwood) (Lab)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)

The Convener: The result of the division is: For
6, Against 3, Abstentions 0.
Amendment 268 agreed to.
Amendments 251 and
Robson]—and agreed to.

252

moved—[Euan

Section 27, as amended, agreed to.
Section 28—Commencement and short title
The Convener: Amendment 190, in the name of
Adam Ingram, is in a group on its own.
Mr Ingram: I would like not to move amendment
190.
The Convener: I think that there must be a fear
of standing between the committee and its lunch.
Amendment 190 not moved.
Section 28 agreed to.
Long title agreed to.
The Convener: That ends stage 2 consideration
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of the bill. I thank the minister and his officials and
the committee for their help and assistance
throughout this long process, which has been
remarkably smooth. I understand that the likely
date for stage 3 is Thursday 1 April.
Dr Murray: April fools’ day?
The
Convener:
Absolutely.
That
date
presupposes a decision by the Parliamentary
Bureau and by Parliament to that effect.
Lord James Douglas-Hamilton: On behalf of
the back benchers, I thank the clerks very much
for going above and beyond the call of duty on the
bill. I also thank the staff of the Parliament and the
official reporters for their work on what has been a
lengthy stage 2 process. I accord thanks to the
convener for his good humour, his impartiality and
his professionalism and for being—if I may use the
words of one of his amendments—thoroughly
effective and not just adequate.
The Convener: Thank you very much. With
those kind comments, I close the meeting.
Meeting closed at 12:44.

The Convener: There will be a division.
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Education (Additional Support for Learning)
(Scotland) Bill
[AS AMENDED AT STAGE 2]

An Act of the Scottish Parliament to make provision for additional support in connection with the
school education of children and young persons having additional support needs; and for
connected purposes.

Main definitions
5

1

10

Additional support needs
(1)

A child or young person has additional support needs for the purposes of this Act where,
for whatever reason, the child or young person is, or is likely to be, unable without the
provision of additional support to benefit from school education provided or to be
provided for the child or young person.

(2)

In subsection (1), the reference to school education includes, in particular, such
education directed to the development of the personality, talents and mental and
physical abilities of the child or young person to their fullest potential.

(3)

In this Act, “additional support” means—
(a) in relation to a prescribed pre-school child, a child of school age or a young
person receiving school education, provision which is additional to, or otherwise
different from, the educational provision made generally for children or, as the
case may be, young persons of the same age in schools (other than special
schools) under the management of the education authority for the area to which
the child or young person belongs,

15

(b) in relation to a child under school age other than a prescribed pre-school child,
such educational provision as is appropriate in the circumstances.

20

2

Co-ordinated support plans
(1)

25

For the purposes of this Act, a child or young person requires a plan (referred to in this
Act as a “co-ordinated support plan”) for the provision of additional support if—
(a) an education authority are responsible for the school education of the child or
young person,
(b) the child or young person has additional support needs arising from—

SP Bill 11A
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(i)

one or more complex factors, or

(ii) multiple factors,
which are likely to continue for more than a year, and
(c) those needs require significant additional support to be provided—
(i)

5

by the education authority in the exercise of any of their other functions as
well as in the exercise of their functions relating to education, or

(ii) by one or more appropriate agencies (within the meaning of section 19(2))
as well as by the education authority themselves.
(2)

For the purposes of subsection (1)—
(a) a factor is a complex factor if it has or is likely to have a significant adverse effect
on the school education of the child or young person,

10

(b) multiple factors are factors which—
(i)

are not by themselves complex factors, but

(ii) taken together, have or are likely to have a significant adverse effect on the
school education of the child or young person.

15

General powers and duties
2A

Duties of education authority in relation to children and young persons for whom
they are responsible
(1)

Every education authority must—
(a) in relation to each child and young person having additional support needs for
whose school education the authority are responsible, make adequate and efficient
provision for such additional support as is required by that child or young person,
and

20

(b) make such arrangements as they consider appropriate for keeping under
consideration—

25

(i)

the additional support needs of, and

(ii) the adequacy of the additional support provided for,
each such child and young person.
(2)

Subsection (1)(a) does not require an education authority to do anything which—
(a) they do not otherwise have power to do, or

30

(b) would result in unreasonable public expenditure being incurred.
3

General functions of education authority in relation to additional support needs
(1)

35

Every education authority must in exercising any of their functions in connection with
the provision of school education, take account of the additional support needs of
children and young persons having such needs.

(3A) Every education authority must, subject to subsection (3B), provide such additional
support as they consider appropriate for each child—
(a) under school age (other than a prescribed pre-school child),
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3

(b) belonging to the authority’s area, and
(c) who has additional support needs arising from a disability (within the meaning of
the Disability Discrimination Act 1995 (c.50)) which the child has.
(3B) The duty in subsection (3A) applies only where the authority has established, in
pursuance of section 5(7) of this Act, that the child has the additional support needs
referred to in subsection (3A)(c) following the child having been brought to the
authority’s attention as having or appearing to have such needs by a Health Board.

5

(4)
10

An education authority may provide such additional support as they consider
appropriate for children (other than children to whom the education authority have a
duty under subsection (3A)) and young persons belonging to the area of the authority—
(a) having additional support needs, but
(b) for whose school education the authority are not responsible.
Establishment of additional support needs and need for co-ordinated support plan

4
15

Children and young persons for whom education authority are responsible
(1)

Every education authority must make such arrangements as they consider appropriate
for identifying—
(a) from among the children and young persons for whose school education they are
responsible—
(i)

those who have additional support needs, and

(ii) those having additional support needs who require a co-ordinated support
plan, and

20

(b) the particular additional support needs of the children and young persons so
identified.
(2)
25

Where an education authority receive from a person specified in subsection (3) a request
to establish whether any child or young person for whose school education the authority
are responsible—
(a) has additional support needs, or
(b) requires a co-ordinated support plan,
the authority must, in accordance with the arrangements made by them under subsection
(1), comply with the request unless the request is unreasonable.

30

(3)

The persons referred to in subsection (2) are—
(a) in the case of a child, the child’s parent,
(b) in the case of a young person—
(i)

(ii) if the authority are satisfied that the young person is incapable, the young
person’s parent.

35

40

the young person, or

(6)

Where, in pursuance of a request referred to in subsection (2), an education authority
establish that a child or young person has additional support needs, the authority must
inform the person who made the request of that fact.

(7)

Subsection (8) applies where a child or young person for whose school education an
education authority are responsible comes to the attention of the authority as—
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(a) having, or appearing to have, additional support needs, or
(b) having such needs and requiring, or appearing to require, a co-ordinated support
plan.
(8)

Where this subsection applies, the education authority must, in accordance with the
arrangements made by them under subsection (1), establish whether the child or young
person does have additional support needs or, as the case may be, require a co-ordinated
support plan, unless the authority consider it unreasonable to do so.

(9)

Subsections (2) and (8) are without prejudice to subsection (1).

5

5
10

Other children and young persons
(1)

Where an education authority receive a request of a type specified in subsection (2)
relating to any child or young person—
(a) belonging to the area of the authority, but
(b) for whose school education the authority are not responsible,
the authority may, in accordance with the arrangements made by them under section
4(1), comply with the request.

15

(2)

The types of request referred to in subsection (1) are—
(a) a request from a person specified in subsection (3) to establish whether the child
or young person in relation to whom the request is made—
(i)

has additional support needs, or

(ii) would, if the education authority were responsible for the school education
of the child or young person, require a co-ordinated support plan,

20

(b) in the case of a child or young person being provided with school education at an
independent school or a grant-aided school, a request from the managers of the
school to establish whether the child or young person would, if the education
authority were responsible for the school education of the child or young person,
require such a plan.

25

(3)

The persons referred to in subsection (2)(a) are—
(a) in the case of a child, the child’s parent,
(b) in the case of a young person—
(i)

30

the young person, or

(ii) if the authority are satisfied that the young person is incapable, the young
person’s parent.
(6)

Subsection (7) applies where a child or young person—
(a) belonging to the area of an education authority, but
(b) for whose school education an education authority are not responsible,

35

comes to the attention of the authority (otherwise than as a result of a request referred to
in subsection (1)) as having, or appearing to have, additional support needs.
(7)
40
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Where this subsection applies, the education authority may, in accordance with the
arrangements made by them under section 4(1), establish whether the child or young
person does have additional support needs.
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(8)

5

Subsection (9) applies where, in pursuance of this section, an education authority
establish that a child or young person—
(a) has additional support needs, or
(b) would, if the education authority were responsible for the school education of the
child or young person, require a co-ordinated support plan.

5

(9)

Where this subsection applies, the education authority must provide the persons
mentioned in subsection (10) with such information and advice as to the additional
support required by the child or young person as they consider appropriate.

(10) The persons referred to in subsection (9) are—
(a) in the case of a child, the child’s parent,

10

(b) in the case of a young person—
(i)

the young person, or

(ii) if the authority are satisfied that the young person is incapable, the young
person’s parent,
(c) where the authority establish the matter referred to in subsection (8) pursuant to a
request made by the managers of an independent school or a grant-aided school,
those managers.

15

6

Assessments and examinations
(1)

20

Where—
(a) an education authority propose—
(i)

25

in pursuance of any provision of this Act, to establish whether a child or
young person has additional support needs or requires, or would require, a
co-ordinated support plan, or

(ii) to review under section 8 any such plan prepared for any child or young
person, and
(b) the appropriate person makes a request that the education authority arrange for the
child or young person to whom the proposal referred to in paragraph (a) relates to
undergo, for the purposes of the proposal, a process of assessment or examination
(such a request being referred to in this section as an “assessment request”),

30

the education authority must comply with the assessment request unless the request is
unreasonable.
(1A) In subsection (1)(b), “the appropriate person” means—
(a) where the proposal referred to in subsection (1)(a) arises from a request referred to
in section 4(2), 5(1) or 8(4), the person making the request,

35

(b) in any other case—
(i)

where the proposal relates to a child, the child’s parent,

(ii) where the proposal relates to a young person, the young person or, where
the authority are satisfied that the young person is incapable, the young
person’s parent.
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(3)

Where a child or young person is to undergo a process of assessment or examination in
pursuance of an assessment request, the process is to be carried out by such person as
the education authority consider appropriate.

(5)

In subsection (1)(b), the reference to assessment or examination includes educational,
psychological or medical assessment or examination.

5

Co-ordinated support plans
7

Duty to prepare co-ordinated support plans
(1)

10

Where an education authority establish in pursuance of any provision of this Act that a
child or young person for whose school education they are responsible requires a coordinated support plan, they must prepare such a plan for the child or young person.

(1A) However, an education authority need not comply with the duty in subsection (1) in
relation to any child or young person if, having taken account of any views expressed by
the child or young person, both the authority and—
(a) in the case of a child, the child’s parent, or
(b) in the case of a young person—

15

(i)

the young person, or

(ii) if the authority are satisfied that the young person is incapable, the young
person’s parent,
agree that a co-ordinated support plan need not be prepared for the child or young
person.

20

(2)

A co-ordinated support plan prepared under subsection (1) must contain—
(a) a statement of the education authority’s conclusions as to—
(i)

25

the factor or factors from which the additional support needs of the child or
young person arise,

(ii) the educational objectives sought to be achieved taking account of that
factor or those factors,
(iii) the additional support required by the child or young person to achieve
those objectives, and
(iv) the persons by whom the support should be provided,

30

(b) a nomination of a school to be attended by the child or young person,
(c) the name and other appropriate contact details of any person who, by virtue of
subsection (6) of section 9, is to discharge the authority’s duty under subsection
(5)(d) of that section, and

35

(d) the name and other appropriate contact details of an officer of the authority from
whom—
(i)

in the case of a plan prepared for a child, the child’s parent,

(ii) in the case of a plan prepared for a young person, the young person or,
where the authority are satisfied that the young person is incapable, the
young person’s parent,
40
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(3)

8
5

7

The references in subsection (2)(a) to educational objectives are to objectives set to
secure that the child or young person benefits from school education (within the
meaning of section 1(1)) provided or to be provided for the child or young person.
Reviews of co-ordinated support plans

(1)

Every education authority must keep under consideration the adequacy of any coordinated support plans prepared (and not discontinued) for any children or young
persons belonging to their area.

(2)

The education authority must carry out a review of each such co-ordinated support
plan—
(a) on the expiry of the period of 12 months beginning with the date on which the
plan was prepared, and

10

(b) thereafter, on the expiry of each successive period of 12 months beginning with
the date on which the previous review (whether carried out under this subsection
or subsection (3) or (4)) of the plan was completed.
(3)

15

An education authority may carry out a review of such a co-ordinated support plan
before the expiry of a period referred to in subsection (2) only—
(a) pursuant to a request referred to in subsection (4), or
(b) if the authority consider it necessary or expedient to do so because of a significant
change in the circumstances of the child or young person for whom the plan was
prepared since the plan was prepared or, as the case may be, last reviewed.

20

25

(4)

Where the education authority receive from a person specified in subsection (5) a
request to carry out a review of any such co-ordinated support plan as is mentioned in
subsection (1) before the expiry of a period referred to in subsection (2), the authority
must carry out a review of the plan unless the request is unreasonable.

(5)

The persons referred to in subsection (4) are—
(a) in the case of a co-ordinated support plan prepared for a child, the child’s parent,
(b) in the case of a co-ordinated support plan prepared for a young person—
(i)

the young person, or

(ii) where the education authority are satisfied that the young person is
incapable, the young person’s parent.

30

(8)

In reviewing any co-ordinated support plan under this section, the education authority
must, in accordance with the arrangements made by them under section 4(1), establish
whether the child or young person for whom the plan was prepared still requires such a
plan and—
(a) if so, continue the plan for the child or young person and make such amendments
of it as the authority consider necessary or appropriate, or

35

(b) if not, discontinue the plan.
9

Co-ordinated support plans: further provision
(1)

40

Subsection (2) applies where an education authority propose—
(a) in pursuance of any provision of this Act, to establish whether any child or young
person requires, or would require, a co-ordinated support plan,
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(b) to review under section 8 any such plan prepared for any child or young person.
(2)

Where this subsection applies, the education authority must—
(a) before proceeding, inform the persons mentioned in subsection (3) of their
proposal, and
(b) on establishing the matter referred to in subsection (1)(a) or, as the case may be,
completing the review referred to in subsection (1)(b), inform those persons of—

5

(i)

the outcome, and

(ii) the rights (if any) which they have under section 13(1) to make a reference
to a Tribunal in connection with the outcome.
10

(3)

The persons referred to in subsection (2)(a) are—
(a) in the case of a child, the child’s parent,
(b) in the case of a young person—
(i)

the young person, or

(ii) if the authority are satisfied that the young person is incapable, the young
person’s parent,

15

(c) where the proposal arises as a result of a request referred to in section 5(1) made
by the managers of an independent school or a grant-aided school, those
managers.
(4)

Subsection (5) applies where an education authority—
(a) prepare a co-ordinated support plan for any child or young person under section
7(1), or

20

(b) amend any such plan—
(i)

following a review carried out under section 8, or

(ii) pursuant to a requirement made by a Tribunal under subsection (4)(b) or
(5)(b)(ii) of section 14.

25

(5)

Where this subsection applies, the education authority must—
(a) give a copy of the plan or amended plan—
(i)

30

in the case of a child, to the child’s parent,

(ii) in the case of a young person, to that young person or, if the authority were
satisfied for the purposes of subsection (3) that the young person is
incapable, to the young person’s parent,
(b) ensure that additional support is provided by them for the child or young person in
accordance with the plan or amended plan so far as they have power to do so,

35

40
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(c) seek to ensure that additional support is provided for the child or young person in
accordance with the plan or amended plan by any person (other than the education
authority) identified in the plan as a person by whom such support should be
provided,
(d) co-ordinate, so far as possible, the provision of additional support for the child or
young person as mentioned in paragraphs (b) and (c) by the authority and any
other persons by whom such support is to be provided, and
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9

(e) inform such persons as they consider appropriate, being persons who will be
involved in the provision of additional support for the child or young person, of
such matters contained in the plan or amended plan as they consider appropriate.
(6)

The education authority may arrange for the discharge of their duty under subsection
(5)(d) by another person (whether or not an officer of the authority).

(7)

Subsection (6)—

5

(a) does not affect the responsibility of the education authority for the discharge of
their duty under subsection (5)(d), and
(b) is without prejudice to any other power of the education authority to arrange for
the discharge of any of their functions under this Act by another person.

10

(8)

Where an education authority have prepared a co-ordinated support plan for any child or
young person, they must discontinue the plan if, having taken account of any views
expressed by the child or young person, both the authority and—
(a) in the case of a child, the child’s parent,
(b) in the case of a young person—

15

(i)

the young person, or

(ii) if the authority are satisfied that the young person is incapable, the young
person’s parent,
agree that it is no longer necessary to continue the plan for the child or young person.
(9)

20

The Scottish Ministers may by regulations make further provision as to co-ordinated
support plans including, in particular, provision as to—
(a) the form of such plans,
(b) the information (in addition to that required by section 7(2)) to be contained in
them,
(c) the preparation, keeping, disclosure, discontinuance and destruction of such plans,

25

(d) the procedures to be followed in carrying out reviews of such plans under
section 8,
(e) the transfer of such plans when the children and young persons for whom they are
prepared move from the area of one education authority to that of another,
(f) without prejudice to the generality of the other paragraphs in this subsection, the
times by which—

30

(i)

such plans are to be prepared, and

(ii) reviews of them under section 8 are to be completed,
(g) the form and manner in which information is to be given under subsection (2), and
(h) such other matters in relation to co-ordinated support plans as the Scottish
Ministers think necessary or expedient.

35

Exchange of information
10

Duties to seek and take account of views, advice and information
(1)

In—
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(a) establishing in pursuance of any provision of this Act whether any child or young
person—
(i)

has additional support needs, or

(ii) requires, or would require, a co-ordinated support plan,
(b) establishing in pursuance of a review carried out under section 8 whether any
child or young person still requires a co-ordinated support plan,

5

(c) preparing such a plan for any child or young person, or
(d) determining in pursuance of section 2A(1) what provision to make for such
additional support as is required by any child or young person having additional
support needs,

10

the education authority must comply with the duty described in subsection (2).
(2)

That duty is a duty to—
(a) seek and take account of relevant advice and information from such appropriate
agencies and other persons as the education authority think appropriate,
(b) subject to subsection (3), seek and take account of the views of—

15

(i)

in the case of a child, the child (unless the authority are satisfied that the
child is incapable) and the child’s parent, and

(ii) in the case of a young person, that young person or, if the authority are
satisfied that the young person is incapable, the young person’s parent,
(c) take account of any relevant advice or information provided to the authority by or
on behalf of the child or young person concerned, and

20

(d) take account of any relevant advice and information in the authority’s possession
or control by virtue of any of their functions other than their functions relating to
education.
25

(3)

In the cases mentioned in subsection (1)(a)(i) and (d), the duty described in subsection
(2)(b) applies only in relation to such children and young persons as the authority
consider appropriate.

(4)

Advice or information is relevant for the purposes of subsection (2)(a), (c) or (d) if it is
likely to assist the education authority in doing any of the things referred to in
paragraphs (a) to (d) of subsection (1).

(5)

Every education authority must—

30

(a) no later than 12 months before the date on which any child or young person—
(i)

having additional support needs, and

(ii) for whose school education the authority are responsible,
is expected to cease receiving school education, or

35

(b) where the education authority become aware that the child or young person is to
cease receiving school education less than 12 months before that date, as soon as
reasonably practicable after they become so aware,
comply with the duty in subsection (6).
40
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11

(a) request from such appropriate agency or agencies as the authority think fit (if any)
such information as the authority consider appropriate concerning any provision
which the agency is or, as the case may be, the agencies are likely to make for the
child or young person on ceasing to receive school education,
(aa) where the authority make a request under paragraph (a), seek the views of—

5

(i)

in the case of a child, that child (unless the authority are satisfied that the
child is incapable) and the child’s parent, or

(ii) in the case of a young person, that young person or, if the authority are
satisfied that the young person is incapable, the young person’s parent, and
(b) take account of—

10

(i)

any information provided by any appropriate agency or agencies pursuant
to a request under paragraph (a),

(ia) any views expressed by the child or young person or the child’s or young
person’s parent pursuant to paragraph (aa), and
(ii) any provision which the education authority themselves are, in the exercise
of any of their functions other than their functions relating to education,
likely to make for the child or young person on ceasing to receive school
education,

15

in considering the adequacy of the additional support provided for the child or
young person during the period before the child or young person ceases to receive
school education.

20

(7)
11

Subsections (5) and (6) are without prejudice to section 2A(1)(b).
Provision of information etc. on occurrence of certain events

(1)

Every education authority must—
(a) no later than 6 months before the date on which any child or young person—

25

(i)

having additional support needs, and

(ii) for whose school education the authority are responsible,
is expected to cease receiving school education, or
(b) where the education authority become aware that the child or young person is to
cease receiving school education less than 6 months before that date, as soon as
reasonably practicable after they become so aware,

30

comply with the duty in subsection (2).
(2)
35

That duty is a duty—
(a) to provide such appropriate agency or agencies as the authority think fit (if any)
with the information specified in subsection (3), and
(b) to—
(i)

40

consider what (if any) provision the authority are, in the exercise of any of
their functions other than their functions relating to education, likely to
make for the child or young person on ceasing to receive school education,
and
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(ii) for that purpose, take into account any information specified in subsection
(3).
(3)

The information referred to in subsection (2) is—
(a) information as to the date on which the child or young person is expected to cease
receiving school education, and

5

(b) such other information as the authority consider appropriate concerning the child
or young person and the additional support needs of the child or young person.
(4)

Every education authority must, when any such child or young person as is referred to in
subsection (1) ceases to receive school education, inform such appropriate agency or
agencies as the authority think fit of that fact as soon as reasonably practicable.

(5)

Information is to be provided under subsection (2)(a) or (4) only with the consent of—

10

(a) in the case of a child, the child’s parent,
(b) in the case of a young person—
(i)

the young person, or

(ii) where the education authority are satisfied that the young person is
incapable, the young person’s parent.

15

(6)

The Scottish Ministers may by regulations make provision for the taking by education
authorities of specified action in connection with the occurrence or likely occurrence of
specified changes in the school education of children and young persons—
(a) having additional support needs, and

20

(b) for whose school education the authorities are responsible.
(7)

Regulations under subsection (6) may, in particular, make provision—
(a) for the disclosure by the authorities of specified information about such children
or young persons—
(i)

25

to specified persons or persons of specified descriptions,

(ii) subject to specified conditions,
(b) for such information to be disclosed, or any other action taken, by specified times.
(8)

In subsections (6) and (7), “specified” means specified in regulations under subsection
(6).
Mediation and dispute resolution

30

16

Mediation services
(1)

35

Every education authority must make such arrangements as they consider appropriate
for the provision of independent mediation services for the purposes of seeking to avoid
or resolve disagreements between the authority and—
(a) parents of children belonging to the area of the authority,
(b) young persons belonging to that area, or
(c) in relation to any such young persons who are incapable, their parents,
concerning the exercise by the authority of their functions under this Act in relation to
such children or young persons.
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(2)

Mediation services are independent for the purposes of subsection (1) if the person
providing the services has no involvement in the exercise by or on behalf of the
authority of their functions under this Act (apart from this section).

(3)

Arrangements made in pursuance of subsection (1)—
(a) must not require any parent or young person—

5

(i)

to refer any disagreement with the authority to the mediation services
provided in accordance with the arrangements, or

(ii) to pay any fee or charge for the provision of the mediation services, and
(b) do not affect the entitlement of any parent or young person to refer any matter to a
Tribunal.

10

(4)

17

In this section and section 17, references to the exercise by an education authority of any
function include references to a failure to exercise the function.
Dispute resolution

(1)
15

The Scottish Ministers may by regulations make provision about the resolution of
disputes between any education authority and—
(a) the parent of any child belonging to the area of the authority,
(b) any young person belonging to that area, or
(c) in relation to any such young person who is incapable, the young person’s parent,
concerning the exercise by the authority of any of their functions under this Act in
relation to the child or young person.

20

(2)

Regulations under subsection (1) may, in particular, make provision—
(a) requiring education authorities to establish a procedure in accordance with the
regulations for the resolution of such disputes,
(b) applying to all such disputes or only to such descriptions of such disputes as may
be specified in the regulations.

25

Appeals
12

Additional Support Needs Tribunals for Scotland
(1)

Tribunals to be known as Additional Support Needs Tribunals for Scotland (each
referred to in this Act as “a Tribunal”) are to be constituted in accordance with this Act
to exercise the functions which are conferred on a Tribunal by virtue of this Act.

(2)

There is to be an officer to be known as the President of the Additional Support Needs
Tribunals for Scotland (referred to in this Act as “the President”) who is to be an
individual appointed by the Scottish Ministers.

(3)

The President has such functions as are conferred on the President by virtue of this Act.

(4)

Schedule 1 makes further provision about the constitution and procedures of the
Tribunals, the appointment and functions of the President and administrative and other
matters in connection with the Tribunals and the President.

(5)

The Scottish Ministers may by regulations make such further provision in connection
with the Tribunals and the President as they think fit.

30

35
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5

References to Tribunal in relation to co-ordinated support plan
(1)

Any of the persons specified in subsection (2) may refer to a Tribunal any decision,
failure or information specified in subsection (3) relating to any child or young person
for whose school education an education authority are responsible.

(2)

The persons referred to in subsection (1) are—
(a) where the decision, failure or information relates to a child, the parent of the child,
(b) where the decision, failure or information relates to a young person—
(i)

the young person, or

(ii) where the education authority were, for the purposes of section 9(3),
satisfied that such a young person is incapable, the parent of the young
person.

10

(3)

The decisions, failures and information referred to in subsection (1) are—
(a) a decision of the education authority that the child or young person—
(i)

15

requires a co-ordinated support plan, or

(ii) following a review carried out under section 8, still requires such a plan,
(b) a decision of the education authority that the child or young person—
(i)

does not require such a plan, or

(ii) following a review carried out under section 8, no longer requires such a
plan,
20

(ba) subject to subsection (3A), failure by an education authority to make adequate or
efficient provision for such additional support as is required by a child or young
person who, but for the fact that his or her additional support needs could be met
by the education authority exercising its functions relating to education alone,
would require a co-ordinated support plan,

25

(c) where—
(i)

it has been established that the child or young person does require a coordinated support plan, and

(ii) it has not been agreed under section 7(1A) that a plan need not be prepared
for the child or young person,
30

failure by the education authority to prepare a plan by the time required by
regulations made in pursuance of subsection (9)(f)(i) of section 9,
(d) where a co-ordinated support plan has been prepared (and not discontinued) for
the child or young person—
(i)

35

any of the information contained in the plan by virtue of subsection (2)(a)
of section 7,

(ii) failure by the education authority to carry out a review of the plan as
required by subsection (2) of section 8,

40

(iii) where such a review is carried out, failure by the education authority to
complete the review by the time required by regulations made in pursuance
of subsection (9)(f)(ii) of section 9, or
(iv) a decision of the education authority to refuse a request referred to in
subsection (4) of section 8,
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(e) where subsection (4) applies, a decision of the education authority refusing a
placing request made in respect of the child or young person.
(4)

This subsection applies where, at the time the placing request is refused—
(a) a co-ordinated support plan has been prepared (and not discontinued) for the child
or young person,

5

(b) no such plan has been prepared, but it has been established by the education
authority that the child or young person requires such a plan, or
(c) the education authority have decided that the child or young person does not
require such a plan and that decision has been referred to a Tribunal under
subsection (1).

10

15

(5)

A decision of an education authority not to comply with a request referred to in section
4(2)(b) made in relation to any child or young person is to be treated for the purposes of
this section as a decision of the authority that the child or young person does not require
a co-ordinated support plan.

(6)

Where, in respect of any child or young person for whom a co-ordinated support plan
has been prepared (and not discontinued), any of the information referred to in
subsection (3)(d)(i) has been referred under subsection (1) to a Tribunal, a further
reference under that subsection in respect of the same information is not competent
unless, since the last such reference was disposed of, a review of the plan has been
carried out under section 8.

(7)

Where a decision referred to in subsection (3)(e) in respect of a child or young person
has been referred under subsection (1) to a Tribunal, a further reference under that
subsection of such a decision in respect of the child or young person is not competent
during the period of 12 months beginning with the day on which the last such reference
of such a decision was made, unless, during that period—

20

25

(a) a review of any co-ordinated support plan prepared for the child or young person
has been carried out under section 8,
(b) any such plan prepared for the child or young person has been amended pursuant
to a requirement made by a Tribunal under section 14(4)(b), or
(c) where the last such reference of such a decision was made by virtue of subsection
(4)(c), a co-ordinated support plan has been prepared for the child or young
person.

30

14

Powers of Tribunal in relation to reference
(1)

This section specifies the powers of a Tribunal in relation to a reference made under
section 13.

(2)

Where the reference relates to a decision referred to in subsection (3)(a), (b) or (d)(iv) of
that section, the Tribunal may—

35

(a) confirm the decision, or
(b) overturn the decision and require the education authority to take such action as the
Tribunal considers appropriate by such time as the Tribunal may require.

40

(3)

Where the reference relates to a failure referred to in subsection (3)(ba), (c) or (d)(ii) or
(iii) of that section, the Tribunal may require the education authority to take such action
to rectify the failure as the Tribunal considers appropriate by such time as the Tribunal
may require.
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Where the reference relates to information referred to in subsection (3)(d)(i) of that
section, the Tribunal may—
(a) confirm the information, or
(b) require the education authority to make such amendment of the information as the
Tribunal considers appropriate by such time as the Tribunal may require.

5

(5)

Where the reference relates to a decision referred to in subsection (3)(e) of that section,
the Tribunal may—
(a) confirm the decision if satisfied that—
(i)

10

one or more of the grounds of refusal specified in paragraph 3(1) or (3) of
schedule 2 exists or exist, and

(ii) in all the circumstances it is appropriate to do so,
(b) overturn the decision and require the education authority to—
(i)

place the child or young person in the school specified in the placing
request to which the decision related, and

(ii) make such amendments to the co-ordinated support plan prepared for the
child or young person as the Tribunal considers appropriate by such time as
the Tribunal may require, or

15

(c) where—
(i)
20

the decision was referred to the Tribunal by virtue of the application of
subsection (4)(c) of that section, and

(ii) the Tribunal has confirmed the decision of the education authority that the
child or young person does not require a co-ordinated support plan,
refer the decision to an appeal committee set up under section 28D of the 1980
Act.
25

30

(6)

Paragraphs 6 and 7 of schedule 2 apply to a reference made to an appeal committee
under subsection (5)(c) as they apply to a reference made to an appeal committee under
paragraph 5 of that schedule.

(7)

In exercising its powers under this section, a Tribunal must take account, so far as
relevant, of any code of practice published by the Scottish Ministers under section 23(1).

14A
(1)

35

References to Tribunal and powers of Tribunal: further provision
The Scottish Ministers may by order extend the categories of decision, failure or
information in respect of which a reference to the Tribunal under section 13(1) may be
made; and without prejudice to the generality such further categories of decision, failure
or information may include—
(a) a decision of the education authority—
(i)

40

that the child or young person has, or does not have, additional support
needs,

(ii) that a child or young person has additional support needs of a type that the
person making the referral considers are not an accurate reflection of the
child or young person’s additional support needs,
(iii) to refuse an assessment request as referred to in section 6,
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(iv) as to the person, or to the means used, or to be used, to carry out the
process of assessment or examination referred to in section 6,
(b) failure by—
(i)

the education authority,

(ii) any person identified in any co-ordinated support plan prepared for the
child or young person as a person by whom additional support should be
provided, or

5

(iii) a combination of these persons,
to provide the additional support required by the child or young person.
10

(2)

Any order made under subsection (1) may also include provision to allow the President
to reject references to the Tribunal arising from any further category of decision, failure
or information referred to in the order without a hearing where the President is satisfied
that the reference prima facie raises no substantial issue.

(3)

Orders made under subsection (1) may also make such consequential provision as the
Scottish Ministers consider necessary or expedient, including provision as to the
Tribunal’s powers in relation to any new category of decision, failure or information that
may be referred to it.

15

15

Appeal to Court of Session against Tribunal decision
(1)

Either of the persons specified in subsection (2) may appeal on a point of law to the
Court of Session against a decision of a Tribunal relating to a reference made under
section 13.

(2)

The persons referred to in subsection (1) are—

20

(a) the person who made the reference to the Tribunal,
(b) the education authority concerned.
(3)

25

Where the Court of Session allows an appeal under subsection (1) it may—
(a) remit the reference back to the Tribunal or to a differently constituted Tribunal to
be considered again and give the Tribunal such directions about the consideration
of the case as the Court considers appropriate,
(b) make such ancillary orders as it considers necessary or appropriate.
Placing requests

30

18

Placing requests
Schedule 2 makes provision about placing requests in relation to children and young
persons having additional support needs.
Miscellaneous

35

19

Other agencies etc. to help in exercise of functions under this Act
(1)

Where it appears to an education authority that an appropriate agency could, by doing
certain things, help in the exercise of any of the education authority’s functions under
this Act, the authority may, specifying what those things are, request the help of that
agency.
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For the purposes of this Act, each of the following is, in relation to any education
authority, an appropriate agency, namely—
(a) any other local authority,
(b) any Health Board, and
(c) any person, or a person of any description, specified for the purposes of this
subsection in an order made by the Scottish Ministers.

5

(3)

An appropriate agency must comply with a request made to it under subsection (1)
unless it considers that the request—
(a) is incompatible with its own statutory or other duties, or
(b) unduly prejudices the discharge of any of its functions.

10

(4)

The Scottish Ministers may by regulations provide that, where an appropriate agency is
under a duty by virtue of subsection (3) to comply with a request made to it under
subsection (1), the agency must, subject to such exceptions as may be provided in the
regulations, comply with the request within such period as is specified in the
regulations.

(5)

Where it appears to an education authority that, by doing certain things in the exercise of
any of their other functions (whether relating to education or not), they could help the
exercise by them of their functions under this Act, the authority must do those things
unless they consider that to do so would—

15

(a) be incompatible with any of their statutory or other duties, or

20

(b) prejudice the discharge by them of any of their functions.
20

25

Power to prescribe standards etc. for special schools
(1)

The Scottish Ministers may make regulations prescribing standards and requirements
relating to the conduct of special schools.

(2)

Subsection (1) is without prejudice to section 2 (power to prescribe standards etc. for
education authorities) of the 1980 Act.

21

Attendance at establishments outwith the United Kingdom
(1)

An education authority may make such arrangements as they consider appropriate to
enable a child or young person having additional support needs to attend an
establishment (whether or not a school) outwith the United Kingdom if that
establishment makes provision wholly or mainly for persons having such needs.

(2)

Such arrangements may, in particular, include paying, whether wholly or partly—

30

(a) the fees payable, and any travelling, maintenance and other expenses, in respect of
the child or young person’s attendance at the establishment,
35

(b) where in the opinion of the authority it would be to the advantage of the child or
young person if—
(i)

one or both of the parents of the child or young person, or

(ii) some other person,
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were present with the child or young person at the establishment during the period
of the child or young person’s attendance at the establishment, any travelling,
maintenance or other expenses of the parent, parents or other person (as the case
may be) so present.
(3)

5

22

This section is without prejudice to sections 49 (power to assist persons to take
advantage of educational facilities) and 50 (education of pupils in exceptional
circumstances) of the 1980 Act.
Publication of information by education authority

(1)

Every education authority must—
(a) publish information with respect to the matters specified in subsection (2),

10

(b) keep that information under review, and
(c) where necessary or appropriate, revise the information and publish that revised
information.
(2)

The information referred to in subsection (1)(a) is information as to—
(a) the authority’s policy in relation to provision for additional support needs,

15

(b) the arrangements made by the authority in pursuance of sections 2A(1)(b) and
4(1),
(c) the other opportunities available under this Act for the identification of children
and young persons who—
(i)

20

have additional support needs,

(ii) require, or would require, a co-ordinated support plan,
(d) the role of parents, children and young persons in the arrangements referred to in
paragraph (b),
(e) the mediation services provided in pursuance of section 16(1), and
(f) the officer or officers of the authority from whom—

25

(i)

parents of children having additional support needs, and

(ii) young persons having such needs,
can obtain advice and further information about provision for such needs.
(3)
30

The Scottish Ministers may by regulations make further provision as to the publication
of information under subsection (1) including, in particular, provision—
(a) amending subsection (2) so as to add further matters,
(b) as to—
(i)

the time or times by which, and

(ii) the form and manner in which,
35

the information is to be published.
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5

Code of practice and directions
(1)

The Scottish Ministers must publish, and may from time to time revise and re-publish, a
code of practice providing guidance as to the exercise by education authorities and
appropriate agencies of the functions conferred on them by virtue of this Act.

(2)

Such a code of practice may, in particular, include provision as to—
(a) the particular circumstances or factors which may give rise to additional support
needs,
(b) the identification of complex and multiple factors for the purposes of section 2,
(c) the nature of the additional support referred to in section 2(1)(c),
(d) the nature of the additional support to be provided in pursuance of a co-ordinated
support plan,

10

(e) the arrangements to be made in pursuance of sections 2A(1)(b) and 4(1),
(f) the seeking of information, advice and views under section 10,
(g) the arrangements to be made under section 16(1),
(h) the carrying out of the duties under paragraph 2(1) and (2) of schedule 2,

15

(i) the particular circumstances when those duties do not apply.
(2A) Before publishing a code of practice under subsection (1), the Scottish Ministers must
consult—
(a) each education authority and appropriate agency, and
(b) such other persons as they think fit.

20

(2B) The Scottish Ministers must lay before the Scottish Parliament a draft of any code of
practice they propose to publish under subsection (1).
(2C) The Scottish Ministers must not publish the code until after the expiry of the period of
40 days beginning with the day on which the draft was laid before the Parliament.
25

(2D) The Scottish Ministers must, in the published code of practice, take account of any
comments on the draft expressed by the Parliament within that period.
(2E) In calculating any period of 40 days for the purposes of subsections (2C) and (2D), no
account is to be taken of any time during which the Parliament is dissolved or is in
recess for more than 4 days.

30

(3)

Education authorities and appropriate agencies must, in exercising their functions under
this Act, have regard to a code of practice published under this section.

(4)

The Scottish Ministers may give to education authorities directions (whether general or
specific) as to the exercise of their functions under this Act.

(5)

Such directions may be given to all education authorities, to a particular authority or to
authorities of a particular description.

(6)

Education authorities must comply with any directions given to them under this section.

(7)

References in this Act to a code of practice published under this section include any
revised code of practice re-published under this section.

35
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General
23A
(1)

Requests under this Act: further provision
References in this Act to a “request” are to a request which—
(a) is in—
(i)

5

writing, or

(ii) another form which, by reason of its having some permanence, is capable
of being used for subsequent reference (as, for example, an audio or video
recording), and
(b) contains a statement of the reasons for making the request.
(2)

10

Where an education authority decide not to comply with any request made to them
under this Act, the authority must—
(a) inform the person who made the request of that decision,
(b) in so doing, give reasons for the decision,
(c) except where the request was of the type specified in section 5(2)(b), provide the
person who made the request with information as to—

15

(i)

the mediation services provided in pursuance of arrangements made by the
authority under section 16(1), and

(ii) any procedures for the resolution of disputes established by the authority in
pursuance of any regulations under section 17,
(d) where the request was made under section 8(4), inform the person who made the
request of the right under section 13(1) to refer the decision to a Tribunal, and

20

(e) where the request was a placing request, inform the person who made the request
of—
(i)
25

the right under paragraph 5 of schedule 2 to refer the decision to an appeal
committee, or

(ii) the right under section 13(1) to refer the decision to a Tribunal,
(as appropriate).
24

Interpretation
(1)

30

In this Act—
“the 1980 Act” means the Education (Scotland) Act 1980 (c.44),
“the 2000 Act” means the Standards in Scotland’s Schools etc. Act 2000 (asp 6),
“additional support” has the meaning given in section 1(3),
“additional support needs” is to be construed in accordance with section 1(1),
“appropriate agency” is to be construed in accordance with section 19(2),

35

“co-ordinated support plan” has the meaning given in section 2(1) and, in relation
to any such plan which has been amended by virtue of any provision of this Act,
references in this Act to a co-ordinated support plan are (except where the context
otherwise requires) to the plan as amended,
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“incapable” means incapable of forming or communicating any views by reason
of mental illness or learning disability or of inability to communicate because of a
physical disability, but a person is not to be treated as incapable by reason only of
a lack or deficiency in a faculty of communication if that lack or deficiency can be
made good by human or mechanical aid (whether of an interpretative nature or
otherwise),

5

“local authority” means a council constituted under section 2 of the Local
Government etc. (Scotland) Act 1994 (c.39),
“placing request” has the meaning given in paragraph 2(3) of schedule 2,
“prescribed pre-school child” means a child of any description prescribed in an
order under section 1(1A) (children under school age in respect of whom
education authorities must make provision for school education) of the 1980 Act,

10

“President” means the President of the Additional Support Needs Tribunals for
Scotland appointed under section 12(2),
“primary education” is to be construed in accordance with section 135(2) of the
1980 Act,

15

“special school” means—
(a) a school, or
(b) any class or other unit forming part of a public school which is not itself a
special school,

20

the sole or main purpose of which is to provide education specially suited to the
additional support needs of children or young persons selected for attendance at
the school, class or (as the case may be) unit by reason of those needs,
“Tribunal” means an Additional Support Needs Tribunal for Scotland constituted
under section 12(1).

25

(2)

In this Act, the following expressions have the meanings given in section 135(1) of the
1980 Act—
“child”,
“education authority”,

30

“grant-aided school”,
“Health Board”,
“independent school”,
“managers”,
“parent”,

35

“public school”,
“school”,
“school age”,
“school education”,
“young person”.
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23

In this Act, references to a child or young person for whose school education an
education authority are responsible are to any child or young person being, or about to
be, provided with school education—
(a) in a school under the management of the education authority, or
(b) in pursuance of arrangements made or entered into by the authority.

5

(4)

In this Act, references to a child or young person belonging to an area are to be
construed in accordance with section 23(3) of the 1980 Act.

(5)

In this Act, references to the doing of anything in writing include references to the doing
of that thing by means of a document—
(a) transmitted by electronic means,

10

(b) received in legible form, and
(c) capable of being used for subsequent reference.
24A
(1)

Transitional provision: recorded children and young persons
This section applies to any child or young person—
(a) for whose school education an education authority are, at the commencement date,
responsible, and

15

(b) who, immediately before that date, was a recorded child or young person within
the meaning of the 1980 Act.
(2)

Such a child or young person is, for the purposes of this Act, to be taken to have
additional support needs.

(3)

The education authority must, before the end of the period of 2 years beginning with the
commencement date, establish, in accordance with the arrangements made by them
under section 4(1), whether the child or young person requires a co-ordinated support
plan.

(4)

Until the appropriate date, the education authority must ensure that the provision made
by them in pursuance of section 2A(1)(a) for the additional support required by the child
or young person is no less than the provision which was, immediately before the
commencement date, made for the child or young person under section 62(3) (duty of
education authority to provide for special educational needs of recorded children and
young persons) of the 1980 Act.

(5)

In subsection (4), “the appropriate date” means—

20

25

30

(a) where the education authority establish in pursuance of subsection (3) that the
child or young person requires a co-ordinated support plan, the date on which they
so establish that matter,
(b) where the authority establish in pursuance of that subsection that the child or
young person does not require such a plan, the date of expiry of the period of 2
years beginning with the date on which they so establish that matter, or

35

(c) if there is a significant change in the child’s or young person’s additional support
needs, the date on which the authority establish the occurrence of that change,
whichever occurs first.

40

(6)

In this section—
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“the commencement date” means the date on which this section comes into force,
and
“the education authority” means the education authority responsible for the child’s
or young person’s school education.

5

25

Ancillary provision
The Scottish Ministers may by order make such incidental, supplemental, consequential,
further transitional, transitory or saving provision as they consider necessary or
expedient for the purposes or in consequence of this Act.

26

Modification of enactments
Schedule 3 makes modifications of enactments in consequence of this Act.

10

27

Orders, regulations and rules
(1)

Any power of the Scottish Ministers to make orders, regulations or rules under this Act
is exercisable by statutory instrument.

(2)

Any such power includes power to make—
(a) such incidental, supplemental, consequential, transitional, transitory or saving
provision as the Scottish Ministers think necessary or expedient,

15

(b) different provision for different purposes.
(3)

An order under section 25 may modify any enactment, instrument or document.

(4)

A statutory instrument containing an order, regulations or rules under this Act (except
section 12(5), section 25 (where subsection (5) applies) and section 28) is subject to
annulment in pursuance of a resolution of the Scottish Parliament.

(5)

No—

20

(a) order under sections 14A and 25 containing provisions which add to, replace or
omit any part of the text of an Act, or
(b) regulations under section 12(5),

25

is or are to be made unless a draft of the statutory instrument containing the order or
regulations has been laid before, and approved by a resolution of, the Parliament.
28

Commencement and short title
(1)

The provisions of this Act, other than sections 24, 25 and 27 and this section, come into
force on such day as the Scottish Ministers may by order appoint.

(2)

This Act may be cited as the Education (Additional Support for Learning) (Scotland)
Act 2004.

30


252

Education (Additional Support for Learning) (Scotland) Bill
Schedule 1—Additional Support Needs Tribunals for Scotland

25

SCHEDULE 1
(introduced by section 12)
ADDITIONAL SUPPORT NEEDS TRIBUNALS FOR SCOTLAND
Interpretation
5

1

In this schedule—
“panel” means a panel referred to in paragraph 3(1),
“regulations” means regulations made by the Scottish Ministers,
“Tribunal functions” means the functions which are conferred on a Tribunal by
virtue of this Act,
“Tribunal member” means a member of a panel,

10

“Tribunal staff” means the staff provided or appointed under paragraph 9.
The President
2 (1)
15

20

The Scottish Ministers must not appoint an individual under section 12(2) as President
unless that individual has such qualifications, training and experience as are prescribed
in regulations.

(2)

The President may serve as the convener of a Tribunal.

(3)

The President’s functions may, if the office of the President is vacant or the President is
for any reason unable to act, be exercised by one of the members of the panel referred to
in paragraph 3(1)(a) appointed for that purpose by the Scottish Ministers.

(4)

Regulations may make provision for the delegation by the President of any of the
President’s functions to any member of that panel or any member of the Tribunal staff.

(5)

Paragraphs 3(2), 5, 6 and 7 of this schedule apply, with any necessary modifications, to
the President as they apply to a Tribunal member.

The panels
25

3 (1)

The Scottish Ministers must appoint—
(a) a panel of individuals having such qualifications, training and experience as may
be prescribed in regulations each of whom may act as the convener of a Tribunal,
and
(b) a panel of individuals having such qualifications, training and experience as may
be prescribed in regulations each of whom may act as a member of a Tribunal
other than the convener.

30

(2)

An individual is disqualified from appointment, and from being, a Tribunal member if
the individual is—
(a) a member of the Scottish Parliament,

35

(b) a member of the Scottish Executive or a junior Scottish Minister, or
(c) of such other description as may be prescribed in regulations.
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Constitution of Tribunals
4 (1)
(2)

The President must from time to time constitute such number of Tribunals as the
President thinks necessary to exercise Tribunal functions.
A Tribunal constituted under sub-paragraph (1) must consist of—
(a) either—

5

(i)

the President, or

(ii) one member selected by the President from the panel referred to in
paragraph 3(1)(a),
who is to act as the convener of the Tribunal, and
(b) two other members selected by the President from the panel referred to in
paragraph 3(1)(b).

10

Terms of office
5 (1)

Each Tribunal member—
(a) holds office for such period (not exceeding 5 years) as is specified in the
member’s instrument of appointment,

15

(b) may at any time resign office by giving notice in writing to the Scottish Ministers,
(d) vacates office on becoming disqualified from being a Tribunal member under
paragraph 3(2),
(e) in other respects holds office in accordance with the terms of the member’s
instrument of appointment.

20

(2)

A Tribunal member whose period of office (including any period of office following reappointment under this sub-paragraph) expires under sub-paragraph (1)(a) may be reappointed by the Scottish Ministers for a further period to the same panel to which the
member was last appointed, unless—
(a) the member has declined re-appointment,

25

(c) the President has recommended to the Scottish Ministers that the member should
not be re-appointed and the Scottish Ministers have accepted that
recommendation,
(d) since the member was last appointed to the panel, there has been a reduction in the
overall number of members of the panel which the Scottish Ministers consider are
needed to enable the President to carry out the functions under paragraph 4,

30

(e) the member has, since the member was last appointed to the panel, failed without
reasonable excuse to comply with the terms of the member’s appointment,
(f) the member no longer has the qualifications, training or experience prescribed
under paragraph 3(1) for appointment to the panel.

35

Removal from office
6
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The Scottish Ministers may remove a Tribunal member from office if the member is
unfit for office by reason of inability, neglect of duty or misbehaviour.
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27

Allowances for Tribunal members
7

The Scottish Ministers may pay to a Tribunal member such allowances as they may
determine.

Administration of Tribunal functions
5

8 (1)

The Tribunals constituted under paragraph 4(1) are to sit at such times and in such
places as the President may determine.

(2)

The President must ensure that Tribunal functions are exercised by those Tribunals
efficiently and effectively.

(3)

The President may—
(a) give such directions, and

10

(b) issue such guidance,
as respects the administration of the Tribunals, or any one of them, as appear to the
President to be necessary or expedient for the purpose of ensuring that Tribunal
functions are exercised efficiently and effectively.
15

Staff, property and services
9 (1)

The Scottish Ministers are to provide the President and the Tribunals, or ensure that they
are provided, with such property, staff and services as the Scottish Ministers consider
are required for the exercise of the functions of the President and Tribunal functions.

(2)

Without prejudice to sub-paragraph (1), the Scottish Ministers may appoint such staff
for the President and the Tribunals as the Scottish Ministers may determine and on such
terms and conditions as the Scottish Ministers may determine.

(3)

The Scottish Ministers may pay, or make provision for paying, to or in respect of staff
appointed under sub-paragraph (2) such pensions, allowances and gratuities (including
by way of compensation for loss of employment) as the Scottish Ministers may
determine.

20

25

Finance
10

30

The Scottish Ministers are to pay any expenses reasonably incurred by the President or a
Tribunal in the exercise of the President’s functions or, as the case may be, Tribunal
functions.

Rules of procedure
11 (1)
(2)

The Scottish Ministers may make rules as to the practice and procedure of the Tribunals.
Such rules may, in particular, include provision for or in connection with—
(a) the form and manner in which references to a Tribunal under section 13(1) are to
be made,

35

(b) the time within which such references are to be made,
(c) the withdrawal of references,
(d) the recovery and inspection of documents,
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(e) the persons who may appear on behalf of the parties,
(f) enabling specified persons other than the parties to appear or be represented in
specified circumstances,
(g) requiring specified persons to give notice to other specified persons of specified
matters,

5

(h) the time within which any such notice must be given,
(i) enabling Tribunal proceedings to be conducted in the absence of any member of a
Tribunal other than the convener,
(j) enabling any matters that are preliminary or incidental to the determination of
proceedings to be determined by the convener of a Tribunal alone or with such
other members of the Tribunal as may be specified,

10

(k) enabling Tribunal proceedings to be held in private,
(l) enabling a Tribunal to exclude any person from attending all or part of Tribunal
proceedings,
(m) enabling a Tribunal to impose reporting restrictions in relation to all or part of
Tribunal proceedings,

15

(n) enabling a Tribunal to determine specified matters without holding a hearing,
(o) the recording and publication of decisions and orders of a Tribunal,
(p) enabling a Tribunal to commission medical and other reports in specified
circumstances,

20

(q) requiring a Tribunal to take specified actions, or to determine specified
proceedings, within specified periods,
(r) enabling a Tribunal to make an award of expenses,
(s) the taxation or assessment of such expenses.
(3)

25

In sub-paragraph (2), “specified” means specified in the rules.

Practice directions
12

The President may give directions as to the practice and procedure to be followed by
Tribunals in relation to any matter.

Evidence
30

13 (1)

A Tribunal may by citation require any person—
(a) to attend proceedings of the Tribunal, at such time and place as is specified in the
citation, for the purposes of giving evidence,
(b) to produce any document in the custody, or under the control of, that person.

35
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(2)

A Tribunal may administer oaths to persons giving evidence.

(3)

A person is not obliged by virtue of this paragraph to answer any question or produce
any document which that person would be entitled to refuse to answer or produce in
civil proceedings before the Court of Session.

(4)

If a person on whom a citation under sub-paragraph (1) has been served—
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(a) fails to attend the Tribunal proceedings as required by the citation,
(b) refuses or fails, whilst attending proceedings as so required, to answer any
question,
(c) deliberately alters, conceals or destroys any document which that person is
required by the citation to produce,

5

(d) refuses or fails to produce any such document,
that person is guilty of an offence.

10

(5)

It is a defence for a person charged with an offence under sub-paragraph (4)(a), (b) or
(d) to show that the person had a reasonable excuse for the refusal or failure.

(6)

A person who commits an offence under sub-paragraph (4) is liable on summary
conviction to a fine not exceeding level 5 on the standard scale.

Decisions of a Tribunal
14 (1)

A decision of a Tribunal—
(a) may be reached by majority, and
(b) must be recorded in a document which contains a full statement of the facts found
by the Tribunal and the reasons for the decision.

15

(2)

The Tribunal must—
(a) inform each party of its decision, and
(b) send a copy of the document mentioned in sub-paragraph (1)(b) to each party as
soon as reasonably practicable after it is prepared.

20

Annual report
15 (1)

The President must, in respect of each reporting year, prepare a written report as to the
exercise of Tribunal functions during that year.

(2)

The President must submit each report prepared under sub-paragraph (1), as soon as
practicable after the end of the reporting year to which it relates, to the Scottish
Ministers.

(3)

The Scottish Ministers must lay before the Scottish Parliament a copy of each report
submitted to them under sub-paragraph (2).

(4)

A reporting year for the purposes of this paragraph is—

25

(a) the period beginning with the date on which the first President is appointed and
ending with 31st March next following that date, and

30

(b) each successive period of 12 months ending with 31st March.
Disclosure of information
16
35

The President must, at such times and in respect of such periods as regulations may
specify, provide to—
(a) the Scottish Ministers, and
(b) such persons as the regulations may specify,
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such information relating to the exercise of Tribunal functions as is specified in the
regulations.

Allowances etc. for attendance at hearings and preparation of reports
17

A Tribunal may pay to any person (other than the President, a Tribunal member or a
member of the Tribunal staff)—

5

(a) such allowances and expenses as the President may determine for the purposes of
or in connection with the person’s attendance at hearings of the Tribunal,
(b) such amounts as the President may determine in connection with any report
prepared in pursuance of rules made under paragraph 11(2)(p).

SCHEDULE 2
(introduced by section 18)

10

CHILDREN AND YOUNG PERSONS WITH ADDITIONAL SUPPORT NEEDS: PLACING REQUESTS
Introductory
1

Sections 28A, 28C, 28E, 28F and 28G of the 1980 Act (which make provision as to the
making of placing requests and appeals in relation to the refusal of such requests) do not
apply in relation to children and young persons having additional support needs and
instead the provisions of this schedule apply in relation to such children and young
persons.

15

Duty to comply with placing requests
20

2 (1)

Where the parent of a child having additional support needs makes a request to an
education authority to place the child in the school specified in the request, being a
school under their management, it is the duty of the authority, subject to paragraph 3, to
place the child accordingly.

(2)

Where the parent of a child having additional support needs makes a request to the
education authority for the area to which the child belongs to place the child in the
school specified in the request, not being a public school but being—

25

(a) a special school the managers of which are willing to admit the child,
(b) a school in England, Wales or Northern Ireland the managers of which are willing
to admit the child and which is a school making provision wholly or mainly for
children (or as the case may be young persons) having additional support needs,
or

30

(c) a school at which education is provided in pursuance of arrangements entered into
under section 35 of the 2000 Act,
it is the duty of the authority, subject to paragraph 3, to meet the fees and other
necessary costs of the child’s attendance at the specified school.

35
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(3)

A request made under sub-paragraph (1) or (2) is referred to in this Act as a “placing
request” and the school specified in it is referred to in this schedule as the “specified
school”.

(4)

Where a placing request relates to 2 or more schools being—
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(a) schools under the management of the education authority to whom it is made, or
(b) schools mentioned in sub-paragraph (2)(a), (b) or (c) the managers of which are
willing to admit the child in respect of whom the request is made,
the duty imposed by sub-paragraph (1) or, as the case may be, sub-paragraph (2) applies
in relation to the first mentioned such school, which is to be treated for the purposes of
this schedule as the specified school.

5

Circumstances in which duty does not apply
3 (1)
10

The duty imposed by sub-paragraph (1) or, as the case may be, sub-paragraph (2) of
paragraph 2 does not apply—
(a) if placing the child in the specified school would—
(i)

make it necessary for the authority to take an additional teacher into
employment,

(ii) give rise to significant expenditure on extending or otherwise altering the
accommodation at or facilities provided in connection with the school,
15

(iii) be seriously detrimental to the continuity of the child’s education,
(iv) be likely to be seriously detrimental to order and discipline in the school,
(v) be likely to be seriously detrimental to the educational well-being of pupils
attending the school,

20

25

(vi) assuming that pupil numbers remain constant, make it necessary, at the
commencement of a future stage of the child’s primary education, for the
authority to elect either to create an additional class (or an additional
composite class) in the specified school or to take an additional teacher into
employment at the school, or
(vii) though neither of the tests set out in paragraphs (i) and (ii) is satisfied, have
the consequence that the capacity of the school would be exceeded in terms
of pupil numbers,
(b) if the education normally provided at the specified school is not suited to the age,
ability or aptitude of the child,

30

(c) if the education authority have already required the child to discontinue
attendance at the specified school,
(d) if, where the specified school is a school mentioned in paragraph 2(2)(a) or (b),
the child does not have additional support needs requiring the education or special
facilities normally provided at that school,

35

(e) if the specified school is a single sex school (within the meaning of section 26 of
the Sex Discrimination Act 1975 (c.65)) and the child is not of the sex admitted or
taken (under that section) to be admitted to the school,
(f) if all of the following conditions apply, namely—
(i)

40

the specified school is not a public school,

(ii) the authority are able to make provision for the additional support needs of
the child in a school (whether or not a school under their management)
other than the specified school,
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(iii) it is not reasonable, having regard both to the respective suitability and to
the respective cost (including necessary incidental expenses) of the
provision for the additional support needs of the child in the specified
school and in the school referred to in paragraph (ii), to place the child in
the specified school, and

5

(iv) the authority have offered to place the child in the school referred to in
paragraph (ii), or
(g) if, where the specified school is a special school, placing the child in the school
would breach the requirement in section 15(1) of the 2000 Act.
10

(2)

An education authority may place a child in the specified school notwithstanding subparagraph (1)(a) to (e).

(3)

The duty imposed by sub-paragraph (1) or, as the case may be, sub-paragraph (2) of
paragraph 2 does not apply where the acceptance of a placing request in respect of a
child who is resident outwith the catchment area of the specified school would prevent
the education authority from retaining reserved places at the specified school or in
relation to any particular stage of education at the school.

(4)

Nothing in sub-paragraph (3) prevents an education authority from placing a child in the
specified school.

(5)

In sub-paragraph (3), “reserved places” means such number of places (not exceeding
such number or, as the case may be, such percentage of places at the school or relating
to the particular stage of education as the Scottish Ministers may by regulations
prescribe) as are in the opinion of the education authority reasonably required to
accommodate pupils likely to become resident in the catchment area of the school in the
period from the time of consideration of the placing request up to and during the year
from 1st August to which the placing request relates.

(6)

In sub-paragraphs (3) and (5) “catchment area”, in relation to a school, means the area
from which pupils resident therein will be admitted to the school in terms of any priority
based on residence in accordance with the guidelines formulated by the authority under
section 28B(1)(c) of the 1980 Act.

15

20

25

30

Placing requests: further provision
4 (1)

An education authority must inform a parent in writing of their decision on a placing
request made by the parent.

(2)

On complying with a placing request relating to a child for whom a co-ordinated support
plan has been prepared (and not discontinued), an education authority must modify
accordingly the nomination in the plan of a school to be attended by the child.

(3)

The Scottish Ministers may, by regulations, make provision for deeming an education
authority to have refused a placing request in the event of their not having informed the
parent of their decision on it in accordance with sub-paragraph (1) within such period or
before such date as may be prescribed in the regulations.

35

40

Reference to appeal committee of refusal of placing request
5 (1)
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A parent who has made a placing request may refer a decision of the education authority
refusing the request to an appeal committee set up under section 28D of the 1980 Act.
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(2)

Sub-paragraph (1) does not apply where the decision of the education authority refusing
the request may be referred to a Tribunal under section 13(1).

(3)

Where a reference under this paragraph has been made in respect of a child, no further
such reference in respect of the child is competent during the period of 12 months
beginning with the day on which the immediately preceding such reference was lodged.

(4)

A reference under this paragraph must be lodged with the appeal committee within 28
days of the receipt by the parent of the decision of the education authority.

(5)

For the purposes of sub-paragraph (4), a decision which is posted is to be presumed to
have been received (unless the contrary is proved)—

5

(a) on the day after the date on which it was posted, or

10

(b) if posted on a Friday or Saturday, on the Monday next following.
(6)

The committee may, on good cause being shown, hear such a reference notwithstanding
that it was not lodged within the time mentioned in sub-paragraph (4).

References to appeal committees: supplementary provisions
15

6 (1)

An appeal committee may, on a reference made to them under paragraph 5, confirm the
education authority’s decision if they are satisfied that—
(a) in relation to the placing request, one or more of the grounds of refusal specified
in paragraph 3(1) or (3) exists or exist, and
(b) in all the circumstances it is appropriate to do so,
but otherwise must refuse to confirm the authority’s decision.

20

(2)

Where they so refuse, the appeal committee shall require the education authority—
(a) in the case of a placing request made under paragraph 2(1), to place the child in
the specified school,
(b) in the case of a placing request made under paragraph 2(2), to meet the fees and
other necessary costs of the child’s attendance at the specified school,

25

and the authority must comply with that requirement.
(3)

An appeal committee must notify their decision under this paragraph and the reasons for
it in writing to the parent who made the reference and to the education authority and,
where they confirm the authority’s decision, they must inform the parent of the right of
appeal to the sheriff under paragraph 7.

(4)

Sub-paragraph (5) applies where—

30

(a) after a reference is made to an appeal committee under paragraph 5, but
(b) before the committee has disposed of the reference,
there is referred to a Tribunal under section 13(1) a decision of the education authority
that the child to whom the reference relates does not require a co-ordinated support plan.

35

(5)

Where this sub-paragraph applies—
(a) the appeal committee must transfer the reference to the Tribunal, and
(b) on being so transferred, the reference is to be treated as if made to the Tribunal
under section 13(1).


261

34

Education (Additional Support for Learning) (Scotland) Bill
Schedule 2—Children and young persons with additional support needs: placing requests
(6)

The Scottish Ministers may by regulations make provision for procedure in relation to
references under paragraph 5 and any such regulations may, in particular, include
provision—
(a) requiring an education authority to make information relevant to their decision
available to the appeal committee and to the parent referring the decision to the
committee,

5

(b) deeming, for the purposes of this Act, an appeal committee to have confirmed the
decision of an education authority on a placing request if the committee has not
complied with sub-paragraph (3) of this paragraph within such period or before
such date as may be prescribed in the regulations.

10

Appeal to sheriff from appeal committee
7 (1)

A parent who has made a reference to an appeal committee under paragraph 5 may
appeal to the sheriff against the decision of the appeal committee on that reference.

(2)

The education authority may, but the appeal committee may not, be a party to an appeal
under this paragraph.

(3)

An appeal under this paragraph—

15

(a) is to be made by way of summary application,
(b) must be lodged with the sheriff clerk within 28 days from the date of receipt of the
decision of the appeal committee, and
(c) is to be heard in chambers.

20

(4)

For the purposes of sub-paragraph (3)(b), a decision which is posted is to be presumed
to have been received (unless the contrary is proved)—
(a) on the day after the date on which it was posted, or
(b) if posted on a Friday or Saturday, on the Monday next following.

25

(5)

On good cause being shown, the sheriff may hear an appeal under this paragraph
notwithstanding that it was not lodged within the time mentioned in sub-paragraph
(3)(b).

(6)

The sheriff may, on an appeal made under this paragraph, confirm the education
authority’s decision if satisfied that—
(a) in relation to the placing request, one or more of the grounds of refusal specified
in paragraph 3(1) or (3) exists or exist, and

30

(b) in all the circumstances, it is appropriate to do,
but otherwise must refuse to confirm the authority’s decision.
(7)

Where the sheriff so refuses, the sheriff must require the education authority—
(a) in the case of a placing request made under paragraph 2(1), to place the child in
the specified school,

35

(b) in the case of a placing request made under paragraph 2(2), to meet the fees and
other necessary costs of the child’s attendance at the specified school,
and the authority must comply with that requirement.
40
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Sub-paragraph (9) applies where—
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(a) after an appeal is made to the sheriff under this paragraph, but
(b) before the sheriff has disposed of the appeal,
there is referred to a Tribunal under section 13(1) a decision of the education authority
that the child to whom the appeal relates does not require a co-ordinated support plan.
(9)

5

Where this sub-paragraph applies—
(a) the sheriff must transfer the appeal to the Tribunal, and
(b) on being so transferred, the appeal is to be treated as if it were a reference made to
the Tribunal under section 13(1).

(10) The sheriff may make such order as to the expenses of an appeal under this paragraph as
the sheriff thinks fit.

10

(11) The judgment of the sheriff on an appeal under this paragraph is final.
Young persons having additional support needs
8 (1)

Paragraphs 2 to 7 apply to a young person having additional support needs as they apply
to a child having such needs.

(2)

For the purposes of the application of those provisions to a young person having
additional support needs references in the provisions to the parent of a child having
additional support needs (as well as references to the child) are to be construed as
references to the young person.

(3)

Sub-paragraph (2) does not apply in a case where the education authority are satisfied
that the young person is incapable.

15

20

SCHEDULE 3
(introduced by section 26)
MODIFICATION OF ENACTMENTS
Teaching Council (Scotland) Act 1965 (c.19)
25

1

In the Teaching Council (Scotland) Act 1965, in Part I of Schedule 1 (constitution of the
Council), in paragraph 1(9)(c), for the words from “with” to “(c.44))” substitute “having
additional support needs within the meaning of the Education (Additional Support for
Learning) (Scotland) Act 2004 (asp 00)”.

National Health Service (Scotland) Act 1978 (c.29)
30

2

In the National Health Service (Scotland) Act 1978, in section 16A (power to make
payments towards expenditure on community services), in subsection (1)—
(a) in paragraph (b)—
(i)

sub-paragraph (i) is repealed, and

(ii) for “those terms” substitute “that term”,
35

(b) after paragraph (b) insert—
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“(ba) any functions under section 2A or 3 of the Education (Additional
Support for Learning) (Scotland) Act 2004 (asp 00) in making provision
for additional support needs;”.

Education (Scotland) Act 1980 (c.44)
5

3 (1)
(2)

The Education (Scotland) Act 1980 is amended as follows.
In section 1(5) (definitions of certain terms)—
(a) in paragraph (a), sub-paragraph (ii) is repealed,
(b) paragraphs (c) and (d) are repealed.

(3)

In section 4 (duty of education authority to provide a psychological service)—
(a) the words “in clinics or elsewhere” are repealed,

10

(b) in paragraph (a), for “with special educational needs” substitute “having
additional support needs”,
(c) in paragraph (c)—
(i)

for “special educational needs” substitute “additional support needs”,

(ii) the words “in clinics” are repealed.

15

(4)

In section 28A(3) (circumstances in which the duty to comply with placing requests
does not apply), in paragraph (d), for “special educational needs” substitute “additional
support needs”.

(5)

In section 28B (information as to placing in schools and other matters), after subsection
(1) insert—

20

“(1A) In the application of subsection (1)(b)(ii) above in relation to a child who has
additional support needs—
(a) for the reference to section 28A(1) and (2) of this Act there shall be
substituted a reference to paragraph 2 of schedule 2 to the Education
(Additional Support for Learning) (Scotland) Act 2004 (asp 00), and

25

(b) “placing request” means a placing request within the meaning of that
Act.”.
(6)

In section 28D (appeal committees), in subsection (1)—
(a) for the words “, 28H and 63” substitute “and 28H”, and
(b) after “Act” insert “and paragraph 5 of schedule 2 to the Education (Additional
Support for Learning) (Scotland) Act 2004 (asp 00)”.

30

(7)

In section 28E (reference to appeal committee of refusal of placing request), subsection
(2) is repealed.

(8)

In section 38(2) (schools which may be named in attendance orders), in paragraph (b),
for “is a recorded child” substitute “has additional support needs requiring the education
or special facilities normally provided at the school”.

(9)

In section 40 (period of operation of attendance orders), the proviso is repealed.

35

(10) In section 54(4) (provision of clothing for pupils at public schools), for paragraph (b)
substitute—
40
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“(b) a child or young person—

Education (Additional Support for Learning) (Scotland) Bill
Schedule 3—Modification of enactments
(i)

37

having additional support needs, and

(ii) who is, for the purposes of the Education (Additional Support for
Learning) (Scotland) Act 2004 (asp 00), a child or young person
for whose school education an education authority are responsible
by virtue of section 24(3)(b) of that Act,

5

shall be deemed to be attending a school under the management of that
authority.”
(11) Sections 60 to 65G are repealed.
(12) In section 135 (interpretation)—
(a) in subsection (1)—

10

(i)

at the appropriate place, in alphabetical order, insert the following
definition—
““additional support needs” and references to any child or young person
having such needs shall be construed in accordance with section 1(1) of
the Education (Additional Support for Learning) (Scotland) Act 2004
(asp 00);”,

15

(ii) the definitions of “psychological examination”, “Record” and “recorded”,
and “special educational needs” are repealed,
(iii) in the definition of “special school”, for the words from “means” to the end
substitute “has the meaning given in section 24(1) of the Education
(Additional Support for Learning) (Scotland) Act 2004 (asp 00)”,

20

(b) in subsection (2), in each of paragraphs (a)(ii) and (b)(ii)—
(i)

for “with special educational needs” substitute “having additional support
needs”,

(ii) for “his special educational needs” substitute “those needs”.

25

(13) Schedule A2 is repealed.
Education (Scotland) Act 1981 (c.58)
4

In the Education (Scotland) Act 1981, the following provisions are repealed—
(a) section 3(1) (special educational needs),
(b) section 4(1) and (3) (children and young persons with certain special educational
needs),

30

(c) in Schedule 2—
(i)

paragraph 4(a)(ii), and

(ii) paragraphs 6 to 8, and
(d) Schedule 3.

35

Disabled Persons (Services, Consultation and Representation) Act 1986 (c.33)
5

In the Disabled Persons (Services, Consultation and Representation) Act 1986, the
following provisions are repealed—
(a) section 13 (disabled persons leaving special education: Scotland),
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Schedule 3—Modification of enactments
(b) in section 14 (assessment and recording of children and young persons),
subsections (3) to (6).

Self-Governing Schools etc. (Scotland) Act 1989 (c.39)
6
5

In the Self-Governing Schools etc. (Scotland) 1989, the following provisions are
repealed—
(a) section 71,
(b) section 72, and
(c) in Schedule 10, paragraph 8(2).

Further and Higher Education (Scotland) Act 1992 (c.37)
10

7

In the Further and Higher Education (Scotland) Act 1992, the following provisions are
repealed—
(a) section 23 (duties of boards of management as regards recorded children),
(b) in Schedule 9 (miscellaneous and consequential amendments), paragraph 7(4).

Tribunals and Inquiries Act 1992 (c.53)
15

8

In Part II of Schedule 1 to the Tribunals and Inquiries Act 1992 (tribunals under the
supervision of the Scottish Committee of the Council on Tribunals), in paragraph 50,
after sub-paragraph (b) insert—
“(ba) Additional Support Needs Tribunals for
Scotland constituted under section 12(1)
of the Education (Additional Support for
Learning) (Scotland) Act 2004 (asp 00).”

20

Children (Scotland) Act 1995 (c.36)
9

25

In the Children (Scotland) Act 1995, in Schedule 4 (minor and consequential
amendments), paragraph 28(4) is repealed.

Education (Scotland) Act 1996 (c.43)
10

In the Education (Scotland) Act 1996—
(a) in section 4 (quality assurance), in paragraph (a), for “with special educational
needs” substitute “having additional support needs within the meaning of the
Education (Additional Support for Learning) (Scotland) Act 2004 (asp 00)”,
(b) in section 33(1) (placing requests), the words “and that section as substituted for
certain purposes by Schedule A2 to that Act” are repealed.

30

Standards in Scotland’s Schools etc. Act 2000 (asp 6)
11
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In the Standards in Scotland’s Schools etc. Act 2000, sections 43(4) and 44(7) are
repealed.
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the following Bill—
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Scottish Parliament
Subordinate Legislation
Committee
Tuesday 30 March 2004
(Morning)
[THE DEPUTY CONVENER opened the meeting at
10:31]

Delegated Powers Scrutiny
Education (Additional Support for
Learning) (Scotland) Bill: as amended at
Stage 2
The Deputy Convener (Gordon Jackson):
Good morning. I open the Subordinate Legislation
Committee’s 12th meeting this year. Sylvia
Jackson, the committee’s convener, is still off sick,
and Christine May is not with us because of a
family illness. All the other committee members
are present.
At stage 2 of the Education (Additional Support
for Learning) (Scotland) Bill, the Executive lodged
four amendments to delegated powers in the bill.
The Education Committee’s convener lodged two
such amendments that the Executive opposed.
Section 9(9) of the bill provides a power to make
further provision about co-ordinated support plans
by regulations. I suggest that the provision
contains nothing much to concern us.
Members indicated agreement.
The Deputy Convener: Section 14A and
related section 27(5) were introduced by
amendments from the Education Committee’s
convener to which that committee agreed. They
will give further powers to the Scottish ministers.
Perhaps I do not understand the situation entirely,
but this seems to be one of the rare occasions on
which the Executive has been offered more power
and has said that it does not want it, yet others
have insisted that it should have that power. What
do members make of that?
Alasdair Morgan (South of Scotland) (SNP):
Section 14A is a Henry VIII power, because it
gives the Scottish ministers the power to extend
the categories in the bill for making a reference to
a tribunal. The committee would not normally wish
ministers to have such a power and it is strange
that the Education Committee insisted that
ministers should have it against their wish.
The Deputy Convener: Although that is our
position, the subject is in some ways a policy
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matter, so all that we can do is draw it to the lead
committee’s attention. However, the members of
the lead committee are the people who agreed to
the amendment, so one assumes that they know
about it. I am not sure what we can do other than
say that we are a little surprised.
Alasdair Morgan: The bill will not return to that
committee, as stage 3 is dealt with by the whole
Parliament. I presume that one of us can make the
point forcefully in the stage 3 debate.
The Deputy Convener: We will have to draw
lots for that fantastic opportunity. I am sure that
one of us will make the point.
Murray Tosh (West of Scotland) (Con): I
suggest that the deputy convener is the most
appropriate person to be given that duty. I have
every trust in his ability and judgment to undertake
it.
The Deputy Convener: With a bit of luck, I will
understand the point by that time.
The situation is unusual. We will point out to the
Parliament that we do not normally want such
powers to be provided and that we agree with the
Executive about how we normally view such
powers.
Subsections (1), (2A) to (2E), (3) and (7) of
section 23 concern a code of practice. Do we have
anything to say about them?
Mike Pringle (Edinburgh South) (LD): No. The
provisions are fine.
The Deputy Convener: Section 25 makes
ancillary provision and gives rise to no difficulty.
No difficulty arises from subsections (4) and (5) of
section 27, which concern laying regulations
before Parliament. We might want simply to
welcome the amendment of that section.

Subordinate Legislation Committee
12th Report 2004 (Session 2)
Education (Additional Support for
Learning) (Scotland) Bill as Amended at
Stage 2
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Subordinate Legislation Committee
Remit and membership
Remit:
The remit of the Subordinate Legislation Committee is to consider and report on
(a) any—
(i) subordinate legislation laid before the Parliament;
(ii) Scottish Statutory Instrument not laid before the Parliament but classified
as general according to its subject matter,
and, in particular, to determine whether the attention of the Parliament should
be drawn to any of the matters mentioned in Rule 10.3.1;
(b) proposed powers to make subordinate legislation in particular Bills or other
proposed legislation;
(c) general questions relating to powers to make subordinate legislation; and
(d) whether any proposed delegated powers in particular Bills or other
legislation should be expressed as a power to make subordinate legislation.
(Standing Orders of the Scottish Parliament Rule 6.11)
Membership:
Gordon Jackson QC (Deputy Convener)
Sylvia Jackson (Convener)
Stewart Maxwell
Christine May
Alasdair Morgan
Mike Pringle
Murray Tosh
Committee Clerks:
Alasdair Rankin
Joanne Clinton
Bruce Adamson
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Subordinate Legislation Committee
12th Report 2004
Education (Additional Support for Learning) (Scotland) Bill
As amended at Stage 2
Delegated Powers Scrutiny

The Committee reports to the Parliament as follows—
1.
At its meeting on 30th March the Committee considered the inserted or
substantially amended delegated powers provisions in the Education (Additional
Support for Learning) (Scotland) Bill as amended at Stage 2. The Committee
reports to the Parliament on such provisions under Rule 9.7.9 of Standing Orders.

SP Paper 119

1
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Education (Additional Support for Learning) (Scotland) Bill
As amended at Stage 2
Report of the Subordinate Legislation Committee
On Delegated Powers Provisions

Committee remit
1.
Under the terms of its remit, the Committee considers and reports on
proposed powers to make subordinate legislation in particular Bills or other
proposed legislation and on whether any proposed delegated powers in particular
Bills or other legislation should be expressed as a power to make subordinate
legislation.
2.
The term “subordinate legislation” carries the same definition in the
Standing Orders as in the Interpretation Act 1978. Section 21(1) of that Act
defines subordinate legislation as meaning “Orders in Council, orders, rules,
regulations, schemes, warrants, bye-laws and other instruments made or to be
made under any Act”. “Act” for this purpose includes an Act of the Scottish
Parliament. The Committee therefore considers not only powers to make
statutory instruments as such contained in a Bill but also all other proposed
provisions conferring delegated powers of a legislative nature.
Introduction
3.
This Bill, which has now completed Stage 2, was again referred to the
Committee under Rule 9.7.9 of the Parliament’s Standing Orders, for
consideration of amendments made at Stage 2 to provisions in the Bill affecting
powers to make subordinate legislation. The Committee reported on the Bill at
Stage 1 to the Education Committee 1 .
4.
Six changes to the delegated powers in the Bill were identified as having
been made at Stage 2, four of which are Executive amendments and two are
amendments by the Convener of the Education Committee. In addition, the
Executive notified the Committee that it has lodged a further amendment which
will have the effect of amending one of the new powers (section 9(9)(g)). The
Executive amendments are as follows—
•

section 9(9) – regulations to make further provision as to co-ordinated
support plans.



section 23(1), (3), (2A)-(2E), (7); and minor consequential to section 14(7)
– provision relating to a code of practice



section 25 – ancillary provision

1

See Education Committee 2nd Report 2004 (Session2), SP Paper 81 published on 23rd January
2004 and available on the Parliament’s website at:
http://www.scottish.parliament.uk/education/reports/edr04-01-vol01-02.htm#4
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section 27(4) and (5) – laying of regulations before Parliament

5.
In addition, the Education Committee agreed to an amendment at section
14A to extend the powers of the Tribunal and a consequential amendment to
procedural provisions in section 27(5)(a)).
6.
The Executive has prepared its customary memorandum on the
amendments for the assistance of the Committee. The memorandum does not
cover the two Committee amendments, which the Executive opposed. The
memorandum is reproduced at the Appendix to this report.
7.
Having considered the following provisions with the assistance of the
Executive’s memorandum the Committee approves them without further
comment: Sections 9(9), 25, 27(4) and (5).

Amendments to subordinate legislative powers
Section 14A (and related section 27(5))

References to tribunal and powers
of Tribunal: further provision

Background
8.
As mentioned above, this new section was introduced by the Convener of
the Education Committee and approved by that Committee after debate. The new
section gives the Scottish Ministers power by order, subject to affirmative
procedure, to extend the categories of decision, failure or information in respect of
which a reference to the Tribunal can be made. Power is also conferred on
Ministers to allow the president to reject references to the Tribunal where the
President is satisfied that the reference prima facie raises no substantial issue.
9.
The amendments were opposed by one member who considered that it
would over-legalise the tribunal system 2 . The granting of sift powers to the
President was also felt to be undesirable as it was considered that it would
prevent the Tribunal from operating effectively.
10.
The Deputy Minister for Education and Young People also made the point,
at Column 1041 of the same Official Report that the Subordinate Legislation
Committee has been generally concerned about granting powers to Ministers
unless those powers are necessary. In the Minister’s view, if the system needs to
be changed it would be better to do so by primary legislation when all the issues
could be considered.
Report
11.
The Committee noted, in considering the amendment, that the Minister’s
comments do reflect the general views of this Committee. The Committee noted
that the power in this instance is not only to extend a provision in primary
legislation and thus is of the nature of a Henry VIII provision. The power may also
2

See Scottish Parliament Official Report, from Column 1035, 8th meeting of the Education
Committee (Session 2), 10th March 2004 and available on the Parliament’s website at::
http://www.scottish.parliament.uk/education/or/ed04-0802.htm#Col1033

3
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be used to amend the jurisdiction and powers of a Tribunal which is a serious
matter. The Committee therefore agreed that, even although the Bill as
amended provides for affirmative procedure for any order made in exercise
of the power, the power seems of sufficient potential effect that it should be
exercised through primary rather than subordinate legislation and it so
reports.
Section 23(1), (3), (2A)-(2E), (7) and minor consequential to section 14(7)
Provision for a code of practice
Background
12.
When the Committee first considered the delegated powers in the Bill it
was particularly concerned at the extent to which matters that might be considered
legislative in nature were, under the Bill, to be dealt with by a code of practice and
directions that were not subject to any Parliamentary scrutiny.
13.
The Committee has no difficulty with the principle of a code of practice and
indeed has always sought to encourage the preparation of such documents as
guides which it regards as a useful, indeed often essential, adjunct to legislation.
It considers, however, that there are limits as to the type of material that should
properly be included in such codes and they should not be used as a method of
avoiding parliamentary scrutiny.
14.
This view was clearly endorsed by the lead committee at Stage 1 and, as a
result, the provisions of the Bill relating to codes of practice have been extensively
revised to take account of the concerns of both committees.
15.
In addition, various technical amendments have been made to section
23(1) (and consequentially 23(3) and (7)). The obligation on Scottish Ministers to
“issue”, and revise and “re-issue”, has been amended to an obligation to “publish”,
and “re-publish”, to address the earlier concern of the Committee on this matter.
16.
Subsection (1) has also been amended (and consequentially subsection
(3)) to extend the guidance, in the code of practice, to the functions conferred on
appropriate agencies under provisions in the Bill. Therefore, both education
authorities and all appropriate agencies will have to have regard to the guidance
in the code of practice when exercising their functions under the Bill. The
Executive intends that this guidance will, for example, cover the responsibilities of
each of the agencies which may be involved in providing support to those with
additional needs.
17.
Subsections 2A to 2E have been inserted to always ensure there is
appropriate consultation on each draft code of practice. This is a matter the
Committee raised at Stage 1. The new provision obliges Scottish Ministers,
before publishing any code of practice, to consult each education authority and
appropriate agency and any other appropriate person. Scottish Ministers must
also lay such a draft before Parliament for 40 days and must take account of any
comments on the draft expressed by Parliament before publishing the code of
practice.
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18.
A minor change has been made to section 14(7) to reflect the amendments
made to section 23 relating to publishing rather than issuing a code of practice.
Section 14(7) requires Tribunals to take account of any such code of practice.
Report
19.
The Committee welcomes the extensive revisals to these powers that
largely appear to meet the concerns that it raised at Stage 1. In particular, there is
provision for consultation; there will be a proper opportunity for scrutiny by the
Parliament of a draft code and an opportunity for comments to be expressed on
the draft code before it is promulgated.
20.
The code will not be formally approved by the Parliament but Ministers are
obliged in the published code to take account of any comments on the draft
expressed by the Parliament. In some ways this may be preferable to a simple
power to approve or reject the code as it allows in effect for amendments to be
made. The more normal procedure provides only for acceptance or rejection of
an instrument or code in its entirety and presents a difficulty that is particularly
acute in the case of a code of practice.
21.
The Committee is grateful to the Executive for the full consideration it
has evidently given to its concerns and welcomes the amendments.
22.
There are no further delegated powers provisions in the Bill of concern to
the Committee.

5
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Appendix

SUPPLEMENTARY MEMORANDUM
TO THE SUBORDINATE LEGISLATION COMMITTEE
BY THE SCOTTISH EXECUTIVE
EDUCATION (ADDITIONAL SUPPORT FOR LEARNING)
(SCOTLAND) BILL
AS AMENDED AT STAGE 2
Purpose
This Supplementary Memorandum has been prepared by the Scottish Executive to
assist consideration by the Subordinate Legislation Committee, in accordance with
Rule 9.7.9 of the Parliament’s Standing Orders, of amendments made at Stage 2
to provisions in the Education (Additional Support for Learning) (Scotland) Bill
affecting powers to make subordinate legislation. It describes each such
amendment that was lodged by the Scottish Executive and agreed by the
Education Committee.
Amendments to Subordinate Legislative Powers
The provision in the Bill in relation to subordinate legislation was explained in the
Memorandum provided by the Scottish Executive for the Subordinate Legislation
Committee on introduction of the Bill. Amendments affecting this provision, lodged
by the Scottish Executive and agreed by the Education Committee, relate to the
following sections of the Bill:


section 9(9) – regulations to make further provision as to co-ordinated
support plans.



section 23(1), (3), (2A)-(2E), (7); and minor consequential to section 14(7) –
provision relating to a code of practice



section 25 – ancillary provision



section 27(4) and (5) – laying of regulations before Parliament

The Education Committee agreed to other amendments relating to powers to
make subordinate legislation (sections 14A and 27(5)(a)), but this Supplementary
Memorandum addresses changes that were a result of amendments lodged by the
Scottish Executive.
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Section 9(9) Power to make further provision by regulations as to co-ordinated
support
plans
The power to make further provision by regulations as to co-ordinated support
plans was in section 7(4) of the Bill as introduced. The Executive proposed
moving the provision to section 9 as this was considered to be a better position.
Further, provision at section 9(9)(g) has been added to allow Scottish Ministers to
prescribe, by regulations, the form and manner of the information to be given to
parents and young people by education authorities under section 9(2). This
applies where an authority proposes to establish whether a Co-ordinated Support
Plan is required or once it has been established that a Plan is required, or
following a review of a Plan. These practical matters relating to the form and
manner of information are more appropriate for subordinate legislation because
they may require to be changed in light of developments, for example in
information technology. Some minor non-substantive drafting amendments have
also been made to the sub-section.
Section 23(1), (3), (2A)-(2E), (7) and minor consequential to section 14(7)
Provision for a code of practice
In section 23(1) (and consequentially 23(3) and (7)) the obligation on Scottish
Ministers to “issue”, and revise and “re-issue”, has been amended to an obligation
to “publish”, and “re-publish”, to address the earlier concern of the Subordinate
Legislation Committee on this matter.
Subsection (1) has also been amended (and consequentially subsection (3)) to
extend the guidance, in the code of practice, to the functions conferred on
appropriate agencies under provisions in the Bill. Therefore, both education
authorities and all appropriate agencies will have to have regard to the guidance in
the code of practice, when exercising their functions under the Bill. It is intended
that this guidance will, for example, cover the responsibilities of each of the
agencies which may be involved in providing support to those with additional
needs.
Subsections 2A to 2E have been inserted to always ensure there is appropriate
consultation on each draft code of practice. This matter was raised by the
Subordinate Legislation Committee at Stage 1. The new provision obliges
Scottish Ministers, before publishing any code of practice, to consult each
education authority and appropriate agency and any other appropriate person.
Scottish Ministers must also lay such a draft before Parliament for 40 days and
must take account of any comments on the draft expressed by Parliament before
publishing the code of practice.
A minor change has been made to section 14(7) to reflect the amendments made
to section 23 relating to publishing rather than issuing a code of practice. Section
14(7) requires Tribunals to take account of any such code of practice.

7
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Section 25 Ancillary provision
There has been a minor amendment to this section to reflect new provision at
section 24A regarding transitional provision for recorded children and young
persons. Section 25 now provides that Scottish Ministers may by order make
further transitional provision as they consider necessary. This is intended for
further transitional matters relating to changing from the current system to that
proposed in the Bill.
Section 27(4) and (5)

Laying of regulations before Parliament

Following the recommendation from the Subordinate Legislation Committee,
section 27 has been amended to require that any regulations made by Scottish
Ministers under section 12(5), in connection with Tribunals and the President,
must be subject to affirmative resolution procedure in Parliament. In the Bill as
introduced, any such regulations were to be subject to negative procedure.

March 2004
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Marshalled List of Amendments selected for Stage 3
The Bill will be considered in the following order—
Sections 1 to 28
Long Title

Schedules 1 to 3

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 2
Lord James Douglas-Hamilton
61

In section 2, page 1, line 26, at end insert—
<( )

where the child is aged 2 or over but has not attained school age, likely to
be responsible for the school education of the child,>

Euan Robson
4

In section 2, page 2, line 3, leave out <which> and insert—
<( ) those needs>
Fiona Hyslop

73

In section 2, page 2, line 3, after <year> insert <or to recur in the course of the child or young
person’s school education>
Lord James Douglas-Hamilton

5

In section 2, page 2, line 4, leave out <significant>
Fiona Hyslop
Supported by: Lord James Douglas-Hamilton

62

In section 2, page 2, line 4, at end insert—
<( )

by the education authority in the exercise of their functions relating to
education alone,>

Lord James Douglas-Hamilton
6

In section 2, page 2, line 10, leave out <a significant> and insert <an>
Lord James Douglas-Hamilton

7

In section 2, page 2, line 14, leave out <a significant> and insert <an>

SP Bill 11A-ML (Revised)

1
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After section 2
Euan Robson
8

After section 2, insert—
<Children and young persons who lack capacity
(1)

For the purposes of this Act, a child or young person lacks capacity to do something if
the child or young person is incapable of doing it by reason of mental illness or learning
disability or of inability to communicate because of a physical disability.

(2)

However, a child or young person is not to be treated as lacking capacity by reason only
of a lack or deficiency in a faculty of communication if that lack or deficiency can be
made good by human or mechanical aid (whether of an interpretative nature or
otherwise).>

5

Mr Kenneth Macintosh
8A

As an amendment to amendment 8, in line 4, after <illness> insert <, developmental disorder>
Fiona Hyslop

63

[Withdrawn]
Section 2A
Lord James Douglas-Hamilton

64

In section 2A, page 2, line 21, after <responsible,> insert <or
()

(where the child is aged 2 or over but has not attained school age) likely to
be responsible,>

Euan Robson
9

In section 2A, page 2, line 24, leave out from <such> to <appropriate> and insert <appropriate
arrangements>
Lord James Douglas-Hamilton

10

In section 2A, page 2, line 27, after <adequacy> insert <and effectiveness>
Donald Gorrie

74

In section 2A, page 2, line 30, leave out from <, or> to end of line 31
Section 3
Ms Rosemary Byrne

11

In section 3, page 2, line 35, at end insert <and
( ) the best interests of such children and young people.>
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Euan Robson
12

In section 3, page 2, line 37, leave out <they consider> and insert <is>
Lord James Douglas-Hamilton

13

[Withdrawn]
Lord James Douglas-Hamilton

14*

In section 3, page 3, line 7, at end insert <or the child’s parent.>
Euan Robson

15

In section 3, page 3, line 8, leave out <they consider> and insert <is>
Section 4
Lord James Douglas-Hamilton

65

In section 4, page 3, line 18, after <responsible> insert <or (where the child is aged 2 or over but
has not attained school age) are likely to be responsible>
Euan Robson

16

In section 4, page 3, line 35, leave out <is incapable> and insert <lacks capacity to make the
request>
Section 5
Euan Robson

17

In section 5, page 4, line 31, leave out <is incapable> and insert <lacks capacity to make the
request>
Euan Robson

18

In section 5, page 5, line 13, leave out <is incapable> and insert <lacks capacity to understand the
information or advice>
Section 6
Euan Robson

19

In section 6, page 5, line 38, leave out <is incapable> and insert <lacks capacity to make the
request>
Ms Rosemary Byrne

66

In section 6, page 6, line 2, leave out <as the education authority> and insert <or persons as the
education authority and any other person or agency involved in the care or support of the child or
young person (including the child or young person’s parent)>

3
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Ms Rosemary Byrne
67

In section 6, page 6, line 5, at end insert—
<(6)

Where an assessment request includes or is accompanied by a request for a multidisciplinary assessment from—
(a) the appropriate person, and
(b) an appropriate professional,
and the education authority comply with the assessment request, the authority must also
comply with the request for the multi-disciplinary assessment.>
Section 7

Rhona Brankin
Supported by: Dr Elaine Murray
20

In section 7, page 6, line 11, leave out subsection (1A)
Fiona Hyslop

1

In section 7, page 6, line 11, after <However,> insert <subject to section 9(8A),>
Euan Robson

21

In section 7, page 6, line 17, leave out <is incapable> and insert <lacks capacity to enter into an
agreement with the authority>
Euan Robson

22

In section 7, page 6, line 21, leave out <subsection (1)> and insert <this Act>
Euan Robson

23

In section 7, page 6, line 31, leave out from <any> to <section> in line 33 and insert—
<( ) the officer of the authority responsible for the discharge of the authority’s
duty under subsection (5)(d) of section 9, or
( ) if the authority arrange under subsection (6) of that section for that duty to
be discharged by another person, that other person,>
Euan Robson

24

In section 7, page 6, line 38, leave out <is incapable> and insert <lacks capacity to seek advice or
information>
Section 8
Lord James Douglas-Hamilton

25
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In section 8, page 7, line 5, after <adequacy> insert <and effectiveness>

4

Euan Robson
26

In section 8, page 7, line 29, leave out <is incapable> and insert <lacks capacity to make the
request>
Section 9
Euan Robson

27

In section 9, page 8, line 14, leave out <is incapable> and insert <lacks capacity to understand the
information>
Euan Robson

28

In section 9, page 8, line 20, leave out <section 7(1)> and insert <this Act>
Euan Robson

29

In section 9, page 8, line 29, leave out from <were> to <incapable> in line 31 and insert <are
satisfied that the young person lacks capacity to understand the plan>
Euan Robson

30

In section 9, page 9, line 5, leave out <(whether or not an officer of the authority)>
Rhona Brankin

91*

In section 9, page 9, line 11, leave out subsection (8)
Fiona Hyslop

2

In section 9, page 9, line 11, at beginning insert <Subject to subsection (8A),>
Euan Robson

31

In section 9, page 9, line 17, leave out <is incapable> and insert <lacks capacity to enter into an
agreement with the authority>
Fiona Hyslop

3*

In section 9, page 9, line 19, at end insert—
<(8A) Where an education authority are the parent of a child or of a young person who they are
satisfied lacks capacity to enter into an agreement with the authority, the authority must
not—
(a) decide, under section 7(1A), not to comply with the duty in section 7(1), or
(b) discontinue a co-ordinated support plan under section 9(8),
without first obtaining approval to do so from the President.>
Euan Robson

32

In section 9, page 9, line 34, leave out from beginning to <(2),>

5
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After section 9
Euan Robson
33

After section 9, insert—
<Agreements under sections 7(1A) and 9(8): further provision
(1)

Where an education authority enter into an agreement under section 7(1A) or 9(8) with
any parent or young person, the authority must—
(a) record the terms of the agreement—

5

(i)

in writing, or

(ii) in such other form as the parent or young person may reasonably require,
being a form which, by reason of its having some permanence, is capable
of being used for subsequent reference (as, for example, an audio or video
recording), and

10

(b) give a copy of the agreement to the parent or, as the case may be, young person.

15

(2)

Either party to such an agreement may at any time revoke it.

(3)

Where such an agreement is revoked, the education authority must prepare a coordinated support plan for the child or young person.

(4)

However, if—
(a) the agreement is revoked after the expiry of the period of 12 months beginning
with the date on which the agreement was entered into, or
(b) where it is revoked within that period, there has been a significant change in the
circumstances of the child or young person,
the authority are not required to prepare a co-ordinated support plan for the child or
young person but must, in accordance with the arrangements made by them under
section 4(1), establish again whether the child or young person requires such plan.

20

(5)

An education authority must provide the Scottish Ministers with such information as to
agreements entered into by the authority under section 7(1A) or 9(8) as the Scottish
Ministers may require.

(6)

Such information must be provided by the education authority—

25

(a) by such time, and
(b) in such form,
as the Scottish Ministers may require.>
Rhona Brankin
33A* As an amendment to amendment 33, in line 3, leave out <7(1A) or>
Rhona Brankin
33B* As an amendment to amendment 33, in line 3, leave out <or 9(8)>
Rhona Brankin
33C* As an amendment to amendment 33, in line 24, leave out <7(1A) or>
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6

Rhona Brankin
33D* As an amendment to amendment 33, in line 24, leave out <or 9(8)>
Section 10
Euan Robson
34

In section 10, page 10, line 17, leave out <is incapable> and insert <lacks capacity to express a
view>
Euan Robson

35

In section 10, page 10, line 19, leave out <is incapable> and insert <lacks capacity to express a
view>
Dr Elaine Murray

68

In section 10, page 10, line 39, leave out <comply> and insert <have complied>
Euan Robson

36

In section 10, page 11, line 7, leave out <is incapable> and insert <lacks capacity to express a
view>
Euan Robson

37

In section 10, page 11, line 9, leave out <is incapable> and insert <lacks capacity to express a
view>
Ms Rosemary Byrne

76

In section 10, page 11, line 19, leave out from <considering> to <support> and insert <ensuring
that adequate support is co-ordinated or>
Euan Robson

38

In section 10, page 11, line 19, after <support> insert <to be>
Section 11
Ms Rosemary Byrne

77

In section 11, page 11, line 25, leave out <6> and insert <12>
Ms Rosemary Byrne

92*

In section 11, page 11, line 30, leave out <6> and insert <12>
Euan Robson

39

In section 11, page 12, line 15, leave out <is incapable> and insert <lacks capacity to give
consent>

7
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After section 11
Euan Robson
40

After section 11, insert—
<Supporters and advocacy
Supporters and advocacy
(1)

5

Where, in connection with the exercise of an education authority’s functions under this
Act in relation to any child or young person, the relevant person wishes—
(a) to have another person (referred to as a “supporter”) present at any discussions
with the authority for the purpose of supporting the relevant person in the course
of those discussions, or
(b) another person (referred to as an “advocate”) to—
(i)

10

conduct such discussions or any part of them, or

(ii) make representations to the authority,
on the relevant person’s behalf,
the education authority must comply with the relevant person’s wishes, unless the
wishes are unreasonable.
15

(2)

In subsection (1), “the relevant person” means—
(a) in the case of a child, the child’s parent,
(b) in the case of a young person—
(i)

the young person, or

(ii) if the authority are satisfied that the young person lacks capacity to
participate in discussions or make representations as referred to in
subsection (1), the young person’s parent.

20

(3)

Nothing in subsection (1) is to be read as requiring an education authority to provide or
pay for a supporter or advocate.>

Ms Rosemary Byrne
40A As an amendment to amendment 40, leave out subsection (3) and insert—
<( )

It is the duty of an education authority to secure the availability of independent
advocacy to children and young people with additional support needs and the parents of
such children or young people.>
Section 16

Euan Robson
41
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In section 16, page 12, line 37, leave out <are incapable> and insert <lack capacity to express a
view or make a decision for those purposes>

8

Section 17
Lord James Douglas-Hamilton
42

In section 17, page 13, line 14, after <resolution> insert <, to be facilitated by an independent
person,>
Euan Robson

43

In section 17, page 13, line 18, leave out <is incapable> and insert <lacks capacity to express a
view or make a decision for the purposes of resolving such disputes>
Lord James Douglas-Hamilton

44

In section 17, page 13, line 20, at end insert—
<( )

An independent person is independent for the purposes of subsection (1) if that person
has no involvement in the exercise by or on behalf of the authority of their functions
under this Act (apart from this section).>

Euan Robson
45

In section 17, page 13, line 25, at end insert—
<( )

However, such regulations, and any provision made in pursuance of such regulations—
(a) must not require any parent or young person—
(i)

to use any procedure established in accordance with the regulations for the
resolution of any dispute with an education authority, or

(ii) to pay any fee or charge for using any such procedure, and
(b) do not affect the entitlement of any parent or young person to refer any matter to a
Tribunal.>
Section 12
Donald Gorrie
78

In section 12, page 13, line 38, leave out <may> and insert <shall>
Donald Gorrie

79

In section 12, page 13, line 39, at end insert <including provision to secure the availability of
independent advocacy services to persons making a reference to a Tribunal under section 13(1)
and to such persons when appearing before a Tribunal.>
Section 13
Euan Robson

46

In section 13, page 14, line 9, leave out from <education> to end of line 11 and insert <young
person lacks capacity to make the reference, the young person’s parent.>

9
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Robert Brown
80

In section 13, page 14, line 11, at end insert—
<(2A) The right to make a reference arising from a failure of the type specified in subsection
(3)(ba) does not arise unless—
(a) the person making the reference has detailed the grounds of reference in—
(i)

writing, or

(ii) another form which, by reason of its having some permanence, is capable
of being used for subsequent reference (as, for example, an audio or video
recording), and
(b) the President of the Tribunal, being satisfied that prima facie a substantial issue
arises, grants leave to make the reference.>
Mr Adam Ingram
81

In section 13, page 14, line 12, at end insert—
<( ) a decision of the education authority that a child or young person has additional
support needs of a type that the person making the referral considers are not an
accurate reflection of the child of young person’s additional support needs,>
Mr Adam Ingram

82*

In section 13, page 14, line 12, at end insert—
<( ) a decision of the education authority to refuse an assessment request referred to in
section 6(1)(b),>
Euan Robson

47

In section 13, page 14, leave out lines 20 to 24
Robert Brown

83

In section 13, page 14, line 20, leave out <(3A)> and insert <(2A)>
Rhona Brankin

93*

In section 13, page 14, line 27, leave out from <and> to end of line 29
Mr Adam Ingram

84

In section 13, page 14, line 42, at end insert—
<(v) failure by the education authority, any person identified in the plan as a
person by whom additional support should be provided, or a combination
of these persons, to provide the additional support set out in the plan as
being required by the child or young person,>
Robert Brown

85
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In section 13, page 15, line 32, at end insert—

10

<( )

The Scottish Ministers may by regulations make provision as to the interpretation of
“substantial issue” in subsection (2A)(b) or the circumstances when a substantial issue
may arise.>
Section 14

Euan Robson
48

In section 14, page 15, line 41, leave out <(3)(ba), (c)> and insert <(3)(c)>
Mr Adam Ingram

86

In section 14, page 15, line 41, leave out <or (iii)> and insert <, (iii) or (v)>
Mr Adam Ingram

87

In section 14, page 15, line 42, after <authority> insert <or any other person identified in the plan
as a person by whom additional support should be provided>
Fiona Hyslop

88

In section 14, page 16, line 24, at end insert—
<( )

Ministers may by regulations empower Tribunals to impose sanctions where an
education authority or other appropriate agency (as specified in section 19(2)) has failed
to comply with a Tribunal decision.>
Section 14A

Fiona Hyslop
49

In section 14A, page 17, line 9, at end insert—
<( )

The Scottish Ministers must, by order, extend the categories of decision or failure in
respect of which a reference to the Tribunal under section 13(1) may be made so as to
include the categories set out in subsections (1)(a) and (b) by no later than two years
after the appointed day in terms of section 28(1).>

Robert Brown
89

In section 14A, page 17, line 13, at end insert <; and such an order may also make provision as to
the interpretation of “substantial issue” or the circumstances when a substantial issue may arise.>
Euan Robson

50

Leave out section 14A
Section 19
Euan Robson

51

In section 19, page 18, line 21, at beginning insert <unduly>

11
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After section 19
Ms Rosemary Byrne
70

After section 19, insert—
<Monitoring of implementation of Act
(1)

The Scottish Ministers must prepare, and lay before the Scottish Parliament, a report on
the operation and implementation of this Act—
(a) within 12 months of the appointed day in terms of section 28(1),

5

(b) on or before any subsequent date decided by the Scottish Ministers after
consultation with HM Inspectorate of Education.
(2)

A report under subsection (1) must include an assessment of whether the Act is being
implemented in such a way that children and young persons with similar types of
additional support needs are being provided with the same level of support in each
education authority area.

(3)

If an assessment carried out in pursuance of subsection (2) shows that the level of
support being provided to such children and young persons varies between education
authority areas, the report under subsection (1) must specify what action the Scottish
Ministers intend to take to ensure that the same level of support is provided in each
education authority area (that level being at least the minimum standard of support
required to be provided under this Act).>

10

15

Fiona Hyslop
70A As an amendment to amendment 70, leave out lines 6 and 7 insert <and annually thereafter>
Section 23
Ms Rosemary Byrne
71

In section 23, page 20, line 12, at end insert—
<( ) appropriate professionals to request a multi-disciplinary assessment under section
6(6)(b), including provision as to any necessary professional qualifications of such
persons,>
Ms Rosemary Byrne

52*

In section 23, page 20, line 23, after <after> insert—
<( ) the code has been approved by resolution of the Parliament, and>
Section 23A
Mr Adam Ingram

90
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In section 23A, page 21, line 20, leave out from <request> to <8(4)> and insert <refusal of the
request gives rise to a right of referral under section 13(1)>

12

Euan Robson
53

In section 23A, page 21, line 20, after <section> insert <4(2)(b) or>
Section 24
Euan Robson

54

In section 24, page 22, leave out lines 1 to 6
Lord James Douglas-Hamilton

72

In section 24, page 22, line 16, at end insert—
<“school age” is to be construed in accordance with section 31 of the 1980 Act,>
After section 24A
Euan Robson

55

After section 24A, insert—
<Duty to inform in writing or alternative permanent form
Where an education authority are, under this Act, to inform a parent or young person of
any matter, they must do so—
(a) in writing, or
(b) in such other form as the parent or young person may reasonably require, being a
form which, by reason of its having some permanence, is capable of being used
for subsequent reference (as, for example, an audio or video recording).>
Section 27
Euan Robson

56

In section 27, page 24, line 23, leave out <sections 14A and> and insert <section>
Schedule 1
Euan Robson

57

In schedule 1, page 27, line 31, leave out <may> and insert <must>
Euan Robson

58

In schedule 1, page 28, line 1, at end insert—
<( ) the persons who may be present at proceedings alongside any party or witness to
support the party or witness,>

13
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Schedule 2
Euan Robson
59

In schedule 2, page 35, line 20, leave out <is incapable> and insert <lacks capacity to do anything
which the parent of a child may do under the provision concerned>
Schedule 3
Euan Robson

60

In schedule 3, page 36, line 15, at end insert—
<( )

In section 23 (provision by education authority for education of pupils belonging to
areas of other authorities)—
(a) in subsection (1), after “Act” insert “or additional support within the meaning of
the Education (Additional Support for Learning) (Scotland) Act 2004 (asp 00)
(referred to in this section as “the 2004 Act”)”,
(b) in subsection (1A)—
(i)

after “Act” in the first place where it occurs insert “or any provision of the
2004 Act”,

(ii) after “Act” in the second place where it occurs insert “or their functions
under sections 2A and 3 of the 2004 Act”,
(iii) after “education” in the fourth place where it occurs insert “or additional
support within the meaning of the 2004 Act”,
(c) in subsection (1B), after “Act” insert “or the 2004 Act”,
(d) in subsection (2), after “authority” in the second place where it occurs insert “or
have provided additional support within the meaning of the 2004 Act for any such
pupil,”,
(e) in subsection (3)—
(i)

the words from “1(5)(c)” to “Act)” are repealed,

(ii) for the words “51 and 60 to 65F” substitute “and 51”,
(iii) after “Act” in the second place where it occurs insert “and for the purposes
of the 2004 Act”.>
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14

Education (Additional Support for Learning
(Scotland) Bill
Groupings of Amendments for Stage 3
Note: The time limits indicated are those set out in the timetabling motion to be considered
by the Parliament before the Stage 3 proceedings begin. If that motion is agreed to, debate on
the groups above each line must be concluded by the time indicated, although the
amendments in those groups may still be moved formally and disposed of later in the
proceedings.

Group 1: Children aged two or over
61, 64, 65, 72
Group 2: Matters giving rise to requirement for co-ordinated support plan
4, 73, 5, 62, 6, 7
Debate to end no later than 40 minutes after proceedings begin
Group 3: Children and young persons who lack capacity
8, 8A, 16, 17, 18, 19, 21, 24, 26, 27, 29, 31, 34, 35, 36, 37, 39, 41, 43, 46, 54, 59
Group 4: General powers and duties of education authorities
9, 10, 74, 11, 12, 14, 15, 25
Debate to end no later than 1 hour 10 minutes after proceedings begin
Group 5: Assessments and examinations
66, 67, 71
Group 6: Duty to prepare and review co-ordinated support plan
20, 1, 22, 23, 28, 30, 2, 3, 33
Group 7: Education authorities’ duty to inform
32, 90, 53, 55
Group 8: Duties arising when child or young person nearing completion of school education
68, 76, 38, 77
Debate to end no later than 2 hours after proceedings begin
Group 9: Supporters and advocacy / regulations concerning Tribunals
40, 40A, 78, 79, 57, 58
Group 10: Dispute resolution
42, 44, 45

SP Bill 11A–G

Session 1 (2004)
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Debate to end no later than 2 hours 30 minutes after proceedings begin
Group 11: Right to make reference to Tribunal
80, 81, 82, 47, 83, 84, 85, 48, 86, 49, 89, 50, 56
Group 12: Powers of Tribunal in relation to reference
87, 88
Debate to end no later than 3 hours 10 minutes after proceedings begin
Group 13: Other agencies etc to help in exercise of functions under this Act
51
Group 14: Monitoring of implementation of Act
70, 70A
Group 15: Code of conduct
52
Group 16: Modification of Education (Scotland) Act 1980
60
Debate to end no later than 3 hours 30 minutes after proceedings begin
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EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 1, No. 66

Session 2

Meeting of the Parliament
Thursday 1 April 2004
Note: (DT) signifies a decision taken at Decision Time.
Business Motion: Patricia Ferguson, on behalf of the Parliamentary Bureau, moved
S2M-1139—That the Parliament agrees that, during the Stage 3 proceedings of the
Education (Additional Support for Learning) (Scotland) Bill, debate on each part of
those proceedings shall be brought to a conclusion by the time-limits indicated (each
time-limit being calculated from when Stage 3 begins and excluding any periods
when other business is under consideration or when the meeting of the Parliament is
suspended or otherwise not in progress)
Groups 1 and 2 – no later than 40 minutes
Groups 3 and 4 – no later than 1 hour 10 minutes
Groups 5 to 8 – no later than 2 hours
Groups 9 and 10 – no later than 2 hours and 30 minutes
Groups 11 and 12 – no later than 3 hours and 10 minutes
Groups 13 to 16 – no later than 3 hours and 30 minutes
Motion to pass the Bill – no later than 4 hours
The motion was agreed to.
Education (Additional Support for Learning) (Scotland) Bill - Stage 3: The Bill
was considered at Stage 3.
The following amendments were agreed to without division: 4, 8, 9, 12, 15, 16, 17,
18, 19, 20, 23, 24, 26, 27, 28, 29, 30, 91, 32, 34 and 35.
Amendment 8A was agreed to (by division: For 56, Against 50, Abstentions 1)
The following amendments were disagreed to (by division)—
61
73
5
62
10
74

(For 46, Against 61, Abstentions 0)
(For 50, Against 61, Abstentions 0)
(For 44, Against 61, Abstentions 5)
(For 50, Against 61, Abstentions 0)
(For 50, Against 60, Abstentions 0)
(For 13, Against 82, Abstentions 17)
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11
14
66
67
3

(For 52, Against 61, Abstentions 0)
(For 52, Against 58, Abstentions 0)
(For 50, Against 59, Abstentions 0)
(For 50, Against 59, Abstentions 0)
(For 53, Against 60, Abstentions 0)

Other amendments were not moved or were pre-empted.
Education (Additional Support for Learning) (Scotland) Bill - Stage 3: The
Parliament resumed consideration of the Bill at Stage 3.
The following amendments were agreed to without division: 36, 37, 38, 39, 40, 41,
43, 45, 46, 93, 51, 53, 54, 55, 57, 58, 59 and 60.
The following amendments were agreed to (by division)—
47
48

(For 61, Against 54, Abstentions 0)
(For 60, Against 56, Abstentions 0)

The following amendments were disagreed to (by division)—
76
77
92
40A
42
44
80
81
82
84
86
87
88
49
70A
70
71
52
90
72

(For 50, Against 59, Abstentions 0)
(For 49, Against 61, Abstentions 0)
(For 51, Against 60, Abstentions 1)
(For 53, Against 60, Abstentions 0)
(For 51, Against 59, Abstentions 0)
(For 51, Against 59, Abstentions 0)
(For 54, Against 61, Abstentions 0)
(For 55, Against 61, Abstentions 0)
(For 54, Against 61, Abstentions 0)
(For 54, Against 61, Abstentions 0)
(For 54, Against 61, Abstentions 0)
(For 43, Against 65, Abstentions 0)
(For 42, Against 66, Abstentions 0)
(For 51, Against 61, Abstentions 0)
(For 52, Against 59, Abstentions 0)
(For 51, Against 59, Abstentions 0)
(For 51, Against 60, Abstentions 0)
(For 53, Against 60, Abstentions 0)
(For 53, Against 60, Abstentions 0)
(For 51, Against 60, Abstentions 3)

Amendment 68 was moved and, with the agreement of the Parliament, withdrawn.
Other amendments were not moved or were pre-empted.
Education (Additional Support for Learning) (Scotland) Bill – Stage 3: The
Minister for Education and Young People (Peter Peacock) moved S2M-1039—That
the Parliament agrees that the Education (Additional Support for Learning)
(Scotland) Bill be passed.
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Lord James Douglas-Hamilton moved amendment S2M-1039.1 to motion S2M1039—
Insert at end—
“but, in so doing, expresses concern that the Scottish Executive did not act fully upon the
recommendations of the Education Committee’s 2nd Report 2004 (Session 2), Stage 1
Report on Education (Additional Support for Learning) (Scotland) Bill, and is concerned that a
significant number of parents who formerly had records of needs for their child will no longer
have comparable legal rights to those parents whose children will qualify for a Co-ordinated
Support Plan.”

After debate, the amendment was disagreed to ((DT) by division: For 52, Against 61,
Abstentions 0).
The motion was agreed to ((DT) by division: For 91, Against 6, Abstentions 15).
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Business Motion
10:12
The Deputy Presiding Officer (Murray Tosh):
The next item of business is consideration of
business motion S2M-1139, in the name of
Patricia Ferguson, on behalf of the Parliamentary
Bureau, setting out a timetable for stage 3 of the
Education (Additional Support for Learning)
(Scotland) Bill. I call on Patricia Ferguson to move
the motion.
Motion moved,
That the Parliament agrees that, during the Stage 3
proceedings of the Education (Additional Support for
Learning) (Scotland) Bill, debate on each part of those
proceedings shall be brought to a conclusion by the timelimits indicated (each time-limit being calculated from when
Stage 3 begins and excluding any periods when other
business is under consideration or when the meeting of the
Parliament is suspended or otherwise not in progress)
Groups 1 and 2 – no later than 40 minutes
Groups 3 and 4 – no later than 1 hour 10 minutes
Groups 5 to 8 – no later than 2 hours
Groups 9 and 10 – no later than 2 hours and 30 minutes
Groups 11 and 12 – no later than 3 hours and 10 minutes
Groups 13 to 16 – no later than 3 hours and 30 minutes
Motion to pass the Bill – no later than 4 hours.—[Patricia
Ferguson.]

Motion agreed to.

7302

Education (Additional Support
for Learning) (Scotland) Bill:
Stage 3
10:13
The Deputy Presiding Officer (Murray Tosh):
The next item of business is stage 3 of the
Education (Additional Support for Learning)
(Scotland) Bill. I make a point of advising
members that they should, for stage 3, have a
copy of the bill as amended at stage 2 and the
revised marshalled list, which contains all
amendments that have been selected for debate,
including seven manuscript amendments that
were lodged yesterday—as a consequence, there
are also revised groupings.
Section 2—Co-ordinated support plans
The Deputy Presiding Officer: Group 1 is on
children aged two or over. Amendment 61, in the
name of Lord James Douglas-Hamilton, is
grouped with amendments 64, 65 and 72.
Lord James Douglas-Hamilton (Lothians)
(Con): Amendments 61, 64, 65 and 72 concern
children who are aged two to three years. The
minister asserted during stage 2 in the Education
Committee that children who have extensive
needs would have co-ordinated support plans from
upwards of age two and a half. However, that
does not go quite far enough: the Education
(Scotland) Act 1980 allows children to have
records of needs from two years and thus gives
parents legal rights. Under that act, education
authorities have a duty to identify children aged
two or over but who are not yet of school age who
have, or appear to have, special educational
needs that are pronounced, complex or specific.
Such children can also have records of needs
opened and maintained for them, and the
Conservatives wish the same right to apply to
children aged two years and over but under five
years old, because we wish our most vulnerable
young people to be looked after as well in future
as they were in the past.
Amendment 72 explains that “school age”
should be construed as stated in section 31 of the
1980 act. That would make for consistency. I have
lodged amendments 61, 64, 65 and 72 because
early intervention is in the best interests of children
who may, for example, have cerebral palsy. The
amendments would ensure early intervention for
such children and for children with other medical
conditions.
I move amendment 61.
The Deputy Minister for Education and
Young People (Euan Robson): Amendments 61,
64 and 65, which are similar to amendments
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regarding children aged two that were considered
but not pressed at stage 2, would present real
practical difficulties, because they would in effect
require an education authority to identify pupils for
whose education they may or may not become
responsible in future. It is questionable how an
authority would identify such pupils: it would either
have to instigate some form of inquiry or guess
parents’ intentions on future decisions on where to
send their children for education. That would
impose an unrealistic and impractical burden and
would not be a sensible way for authorities to plan.
The Executive believes that amendments 61, 64
and 65 are unnecessary, because the bill will give
a power to authorities to make provision for
children in their early years. For example, it will
introduce a duty on education authorities to
prepare co-ordinated support plans for children
who require them from when they attend preschool education, and for children who are
approaching that stage. In layman’s terms, that will
allow children with the most extensive needs to
have co-ordinated support plans from two and a
half years old or thereabouts. In addition, there will
be a duty on education authorities to provide
additional support for disabled children under
three, or under five if they are not in pre-school
education, if those children have been brought to
their attention by health boards. The bill will also
provide education authorities with a power to help
all other children under three in their areas who
may have additional support needs. For those
collective reasons, I ask members to reject
amendments 61, 64 and 65.
Amendment 72 is unnecessary because section
24(2) of the bill covers the definition of “school
age” by referring to the definition in section 135(1)
of the Education (Scotland) Act 1980, which in turn
refers to section 31 of the 1980 act—the subject of
amendment 72. That amendment would therefore
duplicate what is already in the bill, so I hope that
Lord James Douglas-Hamilton will consider not
moving it.
Fiona Hyslop (Lothians) (SNP): I support
amendments 61, 64, 65 and 72 in Lord James
Douglas-Hamilton’s name. The amendments
address a key area of the bill and cut to the heart
of the issue with which we have wrestled over
many months: although Parliament wants to put
children at the heart of our policy in so many
areas, our problem is that, although we might have
joined-up thinking, we do not have joined-up
legislation. A group of children are being excluded
from the bill purely because the Executive wants
to define what is in education authorities’ remit but
not what is in the health service’s remit. It is not
satisfactory that the Executive seeks to bounce
back to the health service the responsibility to
bring to education authorities’ attention children of
two and over—particularly those aged two—who
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have additional needs. It is important that we
strengthen the provisions.
We heard reassurances from the Executive at
stage 2 that existing legislation would cover remits
in respect of two, three and four-year-olds. The
problem is that there is no guarantee that every
local authority has a partnership arrangement for
three and four-year-olds who are in pre-school
education. Are we really saying that, even if all
local authorities had such arrangements,
additional support would be provided only for the
two and a half hours during which children were in
nursery education and that, for the rest of the time,
the children would be excluded from such support
despite the fact that everybody knows that
learning through play is vital in early years? The
amendments cut to the heart of the approach to
the bill. On that basis, I support the amendments.
Ms Rosemary Byrne (South of Scotland)
(SSP): I, too, support the amendments. The
minister said that the system was not in place, but
that is not the case. We already have a pre-school
assessment team system and the record-of-needs
system, which would be simple to transfer.
I was shocked to hear the minister say that we
cannot have joined-up working. The Education
Committee has just taken evidence on child
protection, which focuses on joined-up working.
The most vulnerable children need all agencies to
work for them, including education services, at the
earliest stage.
I appeal to the minister to reconsider what he
said. It is important that we deal properly with
children aged two or over and that we meet their
early needs. Not all young people go to pre-school
facilities; some go to private nurseries, because
their mothers work and cannot fit in with preschool facility hours. That means that many
children will be left out of the equation. I ask the
minister to think again and I hope that everyone
will support the amendments.
Mr Brian Monteith (Mid Scotland and Fife)
(Con): I listened intently to the minister, but his
response was wholly unsatisfactory. He asked
how local authorities would be able cope with the
amendments, but we know that local authorities
coped with records of needs for two-year-olds. He
then contradicted his argument by saying that
other sections of the bill will place a duty on local
authorities in relation to pre-school children. That
surely means that local authorities can cope. Why
should he be so parsimonious?
Rosemary Byrne made the point well that people
will fall through gaps and will not be covered by
the bill. The way to cover those people is by voting
for Lord James Douglas-Hamilton’s amendments,
which are fair and considered. The amendments
would simply ensure that all children were catered
for equally.
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Mr Kenneth Macintosh (Eastwood) (Lab): I
ask Lord James to reconsider his amendments.
My colleagues on the Education Committee—and
Brian Monteith, I hope—will appreciate that we
discussed the subject at length at stage 2. As Lord
James said, concern has been expressed about
children who have cerebral palsy and who may
wish to benefit at an early age from the facilities of
a school such as the Craighalbert Centre. The
committee was also concerned that the bill might
remove rights that children enjoy under the 1980
act. However, the Executive has addressed those
concerns. The bill was amended to place on
education authorities a duty to
“provide such
appropriate”.

additional

support

as

they

consider

It is difficult for an education authority to address
needs that have not been brought to its attention,
which is why health boards have a duty to identify
needs and bring them to an education authority’s
attention. In such cases, an education authority
must act. That compromise is satisfactory and will
address the needs of children who attend the
Craighalbert Centre. I hope that it also addressed
the concerns of the committee to its satisfaction at
stage 2.
Robin Harper (Lothians) (Green): I support
Lord James’s amendments. We must follow the
philosophy that support should be provided as
early as possible for all children in Scotland. For
instance, a deaf child would need input almost
from birth. To provide that is something that
education authorities must, not just can, do.
Robert Brown (Glasgow) (LD): I support the
Executive’s position—
Alex Johnstone (North East Scotland) (Con):
Oh, yes.
Robert Brown: I am sorry to hear such
comments. The Education Committee considered
in detail all the issues that arose from the bill. It
does not behove people who were not involved in
the committee’s extensive and largely non-partypolitical work to make such background
comments. We should deal with the issues.
The amendments in the group raise an
important subject, but it has been discussed. The
reality is that section 3(3A) deals with the matter to
all intents and purposes. The issue is not simple; it
is complex, because it ranges from involving
people whose conditions or problems arise at an
early stage to those whose problems are identified
later, so the matter is not susceptible to the
application of a single pattern. The Executive
responded at stage 2 to concerns that committee
members expressed in the stage 1 debate and
afterwards. The Executive has produced a
practical and workable response that deals with
the issue.
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I am not in favour of the amendments, which
would add nothing. Despite Lord James’s good
intentions, the amendments would confuse the
matter.
Euan Robson: We tried to address the matter
at stage 2. We believe that health authorities will
identify the children involved and that the
amendments would add nothing practical, but
would, as I explained, create practical difficulties.
As the Education Committee’s convener and Ken
Macintosh said, the matter was the subject of
considerable debate at stage 2, when we lodged
an amendment that was agreed to, to take
members’ concerns into account.
Lord James Douglas-Hamilton: I am afraid
that the minister’s arguments are not persuasive,
especially because he mentioned “practical
difficulties”. Local authorities have dealt with the
situation under the record-of-needs system and
have not found the “practical difficulties” to be
insurmountable, so I do not see why they should
be insurmountable under the bill.
We lodged the amendments to make clear the
strength of our commitment to young children. We
believe strongly that early intervention for a child
who has special learning difficulties is extremely
important. Because of that commitment, I intend to
press all the amendments in the group, as they
would clarify the position beyond doubt.
The Deputy Presiding Officer (Trish
Godman): The question is, that amendment 61 be
agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division. Members have two minutes to vote.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
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Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Tosh, Murray (West of Scotland) (Con)
Welsh, Mr Andrew (Angus) (SNP)

Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST

10:30
The Deputy Presiding Officer: Group 2 is on
matters that give rise to the requirement for a coordinated support plan. Amendment 4, in the
name of the minister, is grouped with amendments
73, 5, 62, 6 and 7.

Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Deputy Presiding Officer: The result of
the division is: For 46, Against 61, Abstentions 0.
Amendment 61 disagreed to.

Euan Robson: Amendment 4 aims to clear up a
possible ambiguity in section 2 that the Education
Committee identified at stage 2. The criteria for coordinated support plans include the necessity for
the additional support needs of the child or young
person to be enduring—they must be expected to
last for more than a year. The factors that give rise
to those needs can be one-off events or can
perhaps happen intermittently, but the impact on
the individual’s learning must be long lasting. The
bill is currently worded so that it is possible to read
section 2(1)(b) as meaning that the factors that
give rise to the additional support needs must last
for more than a year. That is not the case and
amendment 4 clarifies that point.
Amendment 73 is not necessary because, as I
have said, Executive amendment 4 clarifies that
the additional support needs must be enduring
and last for more than a year rather than the
factors that give rise to those needs. Regardless
of that, amendment 73 would be difficult to apply
in practice. It is obviously well intentioned, but it
would require a prediction to be made on what
was likely to recur at any time throughout a child’s
school career. That could involve a forecast that
covers 12 years or more. I ask Fiona Hyslop not to
press amendment 73. I hope that she accepts that
amendment 4 covers the matter.
I oppose amendments 5, 6 and 7, as they are an
attempt to broaden out the criteria for the coordinated support plan to a greater number of
pupils. I sympathise with the reasons behind the
amendments, but I do not believe that we should
take such a course of action. The purpose of the
co-ordinated support plan is to co-ordinate


305

7309

1 APRIL 2004

services from across agencies over the long term
for the most vulnerable children and young people.
That group of children and young people are those
with extensive additional support needs who
require additional support from a variety of
sources. If the co-ordinated support plan was to be
available to a wider group, for whom the impact on
education and the support required were not
significant, the focus would be removed from
those with extensive needs to include those with
much lesser needs and those who might need
only minor, short-term support. That is not the
intended purpose of the co-ordinated support plan.
From discussions on similar amendments at
stage 2, I remember that there was concern about
the use of the word “significant”. I reassure
members that the code of practice will address
that issue—I think that we made that clear at stage
2. Section 23 specifically provides that the code
will give guidance on the identification of complex
and multiple factors and the nature of the
significant additional support provided, for the
purposes of deciding whether a co-ordinated
support plan is required. It should not be forgotten
that education authorities will have duties to
identify additional support needs, to make
adequate and efficient provision for those needs
and to keep under consideration those needs and
the adequacy of provision for each individual for
whose school education they are responsible.
Education authorities will be able to use other
plans—such
as
individualised
educational
programmes—to plan the learning and additional
support requirements of pupils who do not have a
CSP. That matter will also be addressed in the
code of practice. I therefore ask Lord James
Douglas-Hamilton not to press amendments 5, 6
and 7.
I oppose amendment 62 for similar reasons. It
also seeks to widen the criteria for a CSP to
include pupils who receive additional support from
only within education. As I have already said, the
purpose of the co-ordinated support plan is to coordinate services from a variety of different
agencies to provide the most effective package of
support for the pupil. Amendment 62 would in
effect undermine one of the fundamental principles
of the bill. Again, I remind members that the bill
already places a duty on education authorities to
identify and to make adequate and efficient
provision for each child and young person for
whom they are responsible, irrespective of
whether they have a CSP. Therefore, I ask Fiona
Hyslop not to press amendment 62.
I move amendment 4.
Fiona Hyslop: I will speak first to amendments
73 and 4, which are connected. I acknowledge the
fact that the Executive has taken on board the
point that the SNP made at stage 2 about the
factors themselves not being the passport to the


306

7310

co-ordinated support plan. The concerns are
particularly about children in bed-and-breakfast
accommodation that will not last for 12 months
and whose parents have episodic mental health
problems, for example. Perhaps the most tragic
example would be the child of a murder victim.
The incident and the factor might have occurred
only once, but the need for support might continue
for a long time. Therefore, I welcome amendment
4.
Amendment 4 goes part of the way towards
addressing my concerns. However, I lodged
amendment 73 because it does not address the
particular issue relating to the 12-month period.
The minister said that my amendment 73 is well
intentioned, but I suggest to him that it is also well
sourced, as the wording comes from the Disability
Discrimination Act 1995. The amendment reflects
the wording of paragraph 2(2) of schedule 1 to that
act in trying to define a situation in which needs
might not be conclusive or continuing over 12
months, but are likely to recur, so that there is a
need for a co-ordinated support plan over a period
of time. The needs may be episodic just as much
as the factor that caused them in the first place
may be episodic. I gave the example of a child of a
murder victim. The consequences of the murder
might be long standing, and the educational
support needs might vary and recur over a period
of time; support will not necessarily be required
only once. My intentions in lodging the
amendment were good, although I recognise the
Executive’s efforts in amendment 4.
As the minister said, amendment 62 concerns
the fundamentals of the bill. The aspect of the bill
that causes the greatest concern is the two-tier, or
three-tier, system for co-ordinated support plans
and additional support for learning in general that
is being developed. The Parliament has
persuaded the Executive to include in the bill
section 2A, which imposes a general duty in
respect of additional support needs, but the
Executive has not addressed the fundamental
point about why children whose needs can be met
solely by the education authority—in particular,
children who have dyslexia or autistic spectrum
disorder—should be excluded from having the
rights that other children in relation to whom the
health authority is involved will be given. Is it not
ironic that the Executive has just rejected an
amendment because it did not want health
authorities to be integral and wanted them to
identify two-year-olds but, all of a sudden, health
authorities are part and parcel and a fundamental
part of the bill? There is muddled and disjointed
thinking by the Executive.
If the issue comes down to resources, why does
the Executive not admit that the bill is only about
administration? It is about reducing the number of
children who currently have records of needs from
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4,000 to the 2,000 who will get a co-ordinated
support plan. The minister has made great efforts
to say that those who will not have a co-ordinated
support plan will still have their additional support
needs met, but anybody with any experience of
local authorities and support provision will know
that some criteria must be used for limited
resources. I believe that the approach is very
much to be regretted and that amendment 62 is
fundamental.
Individualised educational programmes and
personal learning plans are ideas whose time is
yet to come. They might be part of a universal
system in the future, but they are not in the bill
here and now. We have a right and a duty to stand
up for children who have additional support needs
but who will not get a CSP, and we should allow
them the same legal rights. The issue is one of
fairness and equity. Amendment 62 is
fundamental to the bill and I support it.
Lord James Douglas-Hamilton: I will speak to
amendments 5, 6 and 7. On amendment 5, the
word “significant” needs to be deleted to avoid the
current practice of some local authorities and
health boards, whereby the service that is offered
is based not on the child’s needs, but on what
staffing is available given case loads and so on.
That could mean that a child would not qualify for
a co-ordinated support plan not because of their
needs, but simply because of restrictions on the
availability of provision.
With regard to amendments 6 and 7, the word
“significant” could exclude many children who
could usefully be considered. The adverse effect
that arises from a child’s additional support needs
will be different in every case. Each child’s
potential is different, so it would be impossible to
determine the effects of factors or multiple factors.
I do not think that the minister’s responses to
Fiona Hyslop’s amendments at the committee
meetings were persuasive. The crux of the matter
is that each child’s additional support needs
should be weighed on their merits and should not
be excluded because they are not considered to
be significant.
I support Fiona Hyslop’s amendments,
particularly amendment 62, which rightly widens
the criteria for a co-ordinated support plan. We
lodged amendments that were broadly similar at
stage 2, and I believe that it is right for the
Parliament’s opinion to be tested.
Mr Adam Ingram (South of Scotland) (SNP): I
will speak to amendment 62. Despite the
minister’s assurance that education authorities will
have a duty to identify and address the additional
support needs of all pupils for whom they are
responsible, there is a great deal of scepticism
among parents about whether such an approach
will operate in practice.
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The resources that are available to education
authorities are limited. Such resources should be
allocated in a targeted way, according to need.
The reality is that children who are in receipt of a
co-ordinated support plan will have first call on
those resources. With the best will in the world, I
cannot see how we can avoid a situation in which
a CSP becomes a passport to services, in much
the same way as the record of needs is now.
Possession of a CSP will confer legal rights and,
crucially, will provide access to the new tribunals.
Many children have complex and multiple
difficulties that require a co-ordinated response
from education authorities—children with autism or
dyslexia come to mind. There is a great danger
that those children, many of whom are currently
provided for by the record-of-needs system, will
fall through the safety net that the bill designs.
Amendment 62 would allow for an appropriate
expansion of the eligibility criteria for a CSP, to
ensure that that does not happen.
Rhona Brankin (Midlothian) (Lab): I oppose
amendment 62. It is important for people to
understand that one of the main reasons for the
bill is to include a much wider group of pupils. A
major group that the bill includes under the
definition of additional support needs is pupils with
emotional and behavioural difficulties. One of the
problems in the past was the fact that those
youngsters could not be included in consideration
for a record of needs, even if they had major
problems and required extensive interagency
work. I welcome the fact that the bill is more
inclusive.
Another reason for the bill was to address the
failure of agencies to work together effectively.
The bill gives local authorities and other agencies
the duty and responsibility to work together.
Overall, the bill includes a wider range of pupils,
but it is important to remember that the children
with the greatest needs have the greatest
protection. I urge members to oppose
amendments 62, 73, 5, 6 and 7 and to support
amendment 4.
10:45
Ms Byrne: I welcome amendment 4 in the name
of the minister. I support all the amendments in the
group, but I will focus on amendment 62.
It is crucial to broaden access to co-ordinated
support plans. Under the bill, we have a three-tier
system, but we could have had a single, universal
system with access for all children who require it.
We now have an adversarial system and, at the
outset, parents will seek redress through the
tribunals to have their child considered for a CSP.
There was no need for the bill to go along that
road, but given that it has, the best that we can do
is to try to broaden access to CSPs.
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Rhona Brankin says that we are looking to
create an inclusive system, and I agree with that. I
welcome the broadening of additional support
needs to include children with social, emotional
and behavioural difficulties. However, we are also
narrowing the definition and, as Adam Ingram and
Fiona Hyslop said, we are excluding the large and
significant group of young people who have
dyslexia, are on the autistic spectrum or have
dyspraxia or other syndromes. In many cases,
those children have a lot of needs, but they will not
be dealt with by more than one agency. That
should not be a reason to exclude anyone from
access to the support that they require, so I ask
the minister to reconsider and to support the
amendments.
Robert Brown: There has been a broad
welcome for amendment 4, but I am bound to say
that the arguments that have been adduced in
favour of the other amendments constitute a
fundamental misunderstanding of the bill. I have
some difficulty in seeing how some of Rosemary
Byrne’s comments could be made following the
Education Committee’s consideration of the bill.
We are not reducing rights, but changing
rights—a different system will come into place.
The record-of-needs system applied to children in
certain situations; however, under the bill’s
provisions—particularly those in section 2A—there
will be a general duty on local authorities to
provide for additional support needs. There is a
mainstreaming approach to the matter, and within
that approach there is a focus on co-ordinated
support plans, which, as Adam Ingram said, lead
to certain rights in relation to tribunals. There is a
specific issue about that, but it is quite wrong to
say that the bill will lead to an adversarial situation.
It will not do so; the bill is designed to encourage
mediation and the early sorting out of problems. It
encourages a situation in which things are dealt
with at the school level and it mainstreams the
arrangements that are made for the provision of
additional support. I oppose the amendments,
which would damage the bill. They would not
achieve the objectives that their proposers intend.
Mr Macintosh: I endorse Robert Brown’s and
Rhona Brankin’s comments. I support the
Executive’s amendment 4, and I urge members to
reject the other amendments in the group. I alert
members to the fact that the issues and concerns
that are coming up today are not new. They were
debated extensively at stage 2 and the committee
reached agreement on them.
I will not pretend that there are not anxieties,
particularly for those who have enjoyed a record of
needs and are concerned either that the statutory
entitlements that they had will not be echoed in a
CSP or that they will not get a CSP. However, it is
wrong to see co-ordinated support plans as the
be-all and end-all of the bill. The rights that were
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previously the preserve of those who benefited
from a record of needs are now extended to all
children with additional support needs.
The danger of widening the definition of those
who qualify for a CSP is that we could merely
replicate the failings of the record-of-needs
system, which the bill is designed to counter. The
co-ordinated support plan is not the gatekeeper or,
as Adam Ingram called it, the passport to the
support or resources that a child needs—that is
the role of the bill. It is not the CSP that
guarantees resources, but the bill, and the bill
does that for all children. The CSP recognises that
for some children a level of co-ordination is
required between the different authorities. It
recognises the fact that a statutory document
might be required for those with complex needs, to
ensure that the joined-up approach that we all talk
about actually happens. I urge members to reject
the
amendments—except
the
Executive
amendment—in the group.
Mr Monteith: I support amendments 5, 6 and 7
because I believe that “significant” is a weasel
word that should be removed. Children that are
deserving of additional support are just that.
Imagine, for instance, that we said that an MSP
may become a minister only if they have a
significant majority. How would we define that?
Would Euan Robson be defined as having a
“significant” majority? Would Peter Peacock, who
does not even have a majority at all? “Significant”
is a weasel word. Both men are worthy of being
ministers; all children who are deserving of
additional support deserve that support. Let us
remove the word “significant”.
Euan Robson: I am glad that members have
generally welcomed amendment 4, which I believe
covers the circumstances that Fiona Hyslop
mentioned.
On additional rights, the bill will for the first time
give children and young people who have
additional support needs a right to that support.
Section 2A, which was thoroughly debated at
stage 2, is inclusive, as it covers the whole
spectrum of needs. The point about co-ordinated
support plans is that they will focus on the most
vulnerable children who have the most extensive
needs. In addition, section 2A extends the duty of
education authorities by requiring them to assess
all children and young people for whom they are
responsible. Furthermore, section 2A, which was
inserted at stage 2, makes it perfectly clear that
education authorities have an on-going duty
towards those children. Moreover, as I said at
stage 2, that new duty is inspectable by Her
Majesty’s Inspectorate of Education.
Amendment 62 would undermine the bill. It
would be divisive in a way that the bill is not.
Robert Brown and Ken Macintosh are correct to
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say that amendment 62 would significantly extend
the duties of education authorities. I hope that
Parliament will reject amendment 62. Members
should be reassured that the new extension that is
provided for in section 2A will be generally
welcomed.
Amendment 4 agreed to.
Amendment 73 moved—[Fiona Hyslop].
The Deputy Presiding Officer: The question is,
that amendment 73 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Tosh, Murray (West of Scotland) (Con)
Welsh, Mr Andrew (Angus) (SNP)
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AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 50, Against 61, Abstentions 0.
Amendment 73 disagreed to.
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Amendment 5 moved—[Lord James DouglasHamilton].
The Deputy Presiding Officer: The question is,
that amendment 5 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Tosh, Murray (West of Scotland) (Con)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
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Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

ABSTENTIONS
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Harper, Robin (Lothians) (Green)
Scott, Eleanor (Highlands and Islands) (Green)

The Deputy Presiding Officer: The result of
the division is: For 44, Against 61, Abstentions 5.
Amendment 5 disagreed to.
Amendment 62 moved—[Fiona Hyslop].
The Deputy Presiding Officer: The question is,
that amendment 62 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
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FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Tosh, Murray (West of Scotland) (Con)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
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Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 50, Against 61, Abstentions 0.
Amendment 62 disagreed to.
Amendments 6 and 7 not moved.
After section 2
The Deputy Presiding Officer: Group 3 is on
children and young persons who lack capacity.
Amendment 8 is grouped with amendments 8A, 16
to 19, 21, 24, 26, 27, 29, 31, 34 to 37, 39, 41, 43,
46, 54 and 59.
Euan Robson: Amendment 8 and amendments
16 to 19, 21, 24, 26, 27, 29, 31, 34 to 37, 39, 41,
43, 46, 54 and 59 are all intrinsically linked.
We lodged the amendments in response to the
Education Committee’s concerns that the bill’s use
of the term “incapable” is presentationally
insensitive and possibly pejorative. We consulted
Sense Scotland, which had also expressed
concerns about the presentational impact of the
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word “incapable”, and I believe that Sense
Scotland is pleased with the amendments.
Amendment 8 sets the scene for the other
amendments because it defines children who lack
capacity and moves that definition up front. The
other amendments will replace the phrase “is
incapable” with “lacks capacity”, but amendment 8
is important because it sets the context for each
and every time that the term is used.
I hope that members will agree that the
amendments are a satisfactory solution to the
concerns that were rightly expressed by the
Education Committee. The Executive has taken
those concerns on board, so I recommend that all
those amendments should be accepted.
I ask Parliament to resist amendment 8A, which
would include children and young people with
developmental disorders in the definition of those
who lack capacity. My main concern with
amendment 8A is that the term “developmental
disorder” is very broad. In practice, the term can
be used to describe delayed development of
language and of communication and social skills
and delayed physical growth. Ken Macintosh
provides no further definition of what is meant by a
developmental disorder in this context. That
means that, for example, a child or young person
who is dyspraxic or who has not physically grown
as expected might be considered to lack capacity
when that might not be the case. I ask members to
reject amendment 8A primarily for that reason.
Frankly, I would be concerned if the scenario
that I have described were to become a reality,
given the potential for the assumption to be made
that, because someone has a developmental
disorder, they automatically lack capacity. Clearly,
that is not always the case. I doubt that it is Ken
Macintosh’s intention to suggest otherwise and
invite him not to move amendment 8A.
I move amendment 8.
11:00
Mr Macintosh: Before discussing amendment
8A, I will deal with the other amendments in the
group. Two concerns about capacity were
expressed during stage 2. The first was that the
language of the bill is pejorative. Like all other
members, I am grateful to the minister for the
series of amendments that the Executive has
lodged to tackle that issue. The second concern,
which was floated by my colleague Scott Barrie, in
particular, was that we are not consistent in
offering children with capacity the opportunity to
make decisions that affect their future. The
Executive amendments do not address that issue
and I would welcome comments from the minister
on how it will be addressed as we move forward.
Having seen Executive amendment 8, the
National Autistic Society contacted me to point out
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that the amendment names different groups of
disabilities but that autism does not fall into any of
the categories that are specified. Autism is a
developmental disorder, not a mental health
problem or a learning disability. I say in response
to the minister that it is recognised as a
developmental disorder in the 10th edition of the
“International Statistical Classification of Diseases,
Injuries and Causes of Death” and in the fourth
edition of the “Diagnostic and Statistical Manual of
Mental Disorders”. I have lodged amendment 8A
to ensure that the bill recognises children and
young people with autistic spectrum disorder and
does not leave them in a legal black hole when it
comes to issues relating to capacity.
I was not persuaded by the minister’s argument
that there could be confusion and that anyone with
a developmental disorder would automatically be
assumed not to have capacity. There is no such
presumption, just as there is no presumption that
anyone with a mental health problem will not have
capacity. It is not possible for the logic that applies
to the minister’s definition not to apply to mine. I
would welcome further comments from the
minister. In particular, I would like to hear from him
how he intends to address the situation of children
who have autistic spectrum disorder and do not
appear to be covered by Executive amendment 8,
but who would be covered if the minister accepted
amendment 8A.
I move amendment 8A.
Fiona Hyslop: I want to address the issue of
extending rights to children under 16. I appreciate
the amendments that the Executive has lodged,
which take on board concerns that the Education
Committee, in particular, has raised. However, the
Executive recognises that the issue of how we
treat the rights of children aged 12 and over is
outstanding. The minister has suggested that it
may be addressed in a proposed children’s
services bill. This is not necessarily just a
children’s issue or a matter for the Education
Committee—perhaps the justice committees
should consider the spectrum of legal rights in
relation to capacity and age. I recognise that the
bill makes provision for consultation with children
and young people throughout and that the
Executive amendments help to address the matter
in the bill. However, this is an outstanding issue to
which I hope the Parliament will return in future.
Lord James Douglas-Hamilton: We support
the minister’s amendments. Amendment 8A, in the
name of Ken Macintosh, is designed to ensure
that children with autism do not fall into a legal
black hole and has the support of the National
Autistic Society. There is grave concern among
people who care for those who suffer from autism.
We are sympathetic to amendment 8A and hope
that the minister will accept it.
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Scott Barrie (Dunfermline West) (Lab): Ken
Macintosh indicated that at stage 2 I lodged a
series of amendments that sought to address the
issue of capacity, with particular reference to
children’s and young persons’ rights. The aim of
those amendments was to ensure that a child or
young person with capacity should be able to
initiate the process through which decisions are
reached about his or her additional needs. It is
particularly important that the principle contained
in the Standards in Scotland’s Schools etc Act
2000 should be reiterated in the bill. Too often in
the past, children’s and young persons’ rights
have not been consistently dealt with throughout
our child care legislation.

cover all manner of things. However, “mental
illness” is also a wide term—someone does not
necessarily lack capacity because they have a
mental illness or, indeed, because they have a
learning
disability.
If
someone
has
a
developmental disorder, they will not necessarily
fall into either of those categories. If a young
person has an extreme form of autism that makes
them unable to communicate their wishes, they
may fall into category 1. However, if they have a
condition such as Asperger’s syndrome they will
not fall into that category, any more than a child
with a mild form of mental illness would. I do not
follow the logic of the minister’s argument and
would like to hear a little more.

I am grateful to the minister for the assurance
that he gave at stage 2 that he would meet me
and for the series of meetings that we have had. It
is clear that we need to ensure that the bill is
consistent not only with the Standards in
Scotland’s Schools etc Act 2000 but with other
major pieces of legislation, such as the Age of
Legal Capacity (Scotland) Act 1991 and the
Children (Scotland) Act 1995. I agree that it is
essential that the principle is established across
the range of our child care law and thank the
minister for his recent letter, in which he reiterates
that point. I assure him that I look forward to
working with him and the Education Committee to
address the issue and to ensure that all our child
care and child welfare legislation is consistent on
the important point of children’s rights.

Robin Harper: I rise to support the amendment
in the name of Ken Macintosh. I have received a
large mailbag on this issue, mostly from parents of
autistic children who feel that their children have
been excluded from the bill and who have urged
me to vote against it. The Executive will be glad to
know that I do not intend to take that course.
However, it is very important that the parents to
whom I refer should be able to see that the bill
addresses their concerns in some way. I urge
members to vote for amendment 8A.

Robert Brown: Like other members, I support
Executive amendment 8. I want to comment briefly
on amendment 8A, in the name of Ken Macintosh,
which does not hit the nail on the head. There may
or may not be an issue, but there is not a legal
black hole. If we inserted the reference to
“developmental disorder” where the member
suggests, it would not meet the objective that he
has set himself. As the minister said, that would
mean placing people with developmental disorders
automatically in the situation of incapacity, which
is not Ken Macintosh’s intention. The issue may
be to do with the point in the bill where the
member seeks to insert the term. It may be
possible to deal with the matter in another way
and I do not think that amendment 8A is the right
way of dealing it.
Dr Elaine Murray (Dumfries) (Lab): I welcome
amendment 8 and acknowledge the work that
Scott Barrie, in particular, has done to bring this
matter to the attention of the Education
Committee. I am grateful that the Executive has
taken his arguments on board and has dealt with
the issue in this way.
I, too, am not convinced by the minister’s
arguments against amendment 8A. Neither am I
convinced by Mr Brown’s arguments. I admit that
“developmental disorder” is a wide term and can

Karen Gillon (Clydesdale) (Lab): I am
sympathetic to the amendment in the name of Ken
Macintosh. The minister needs to provide further
explanation of why amendment 8A is not
necessary, because I do not accept the arguments
that he has made to date. The amendment is one
way of addressing the position of children with
autism. I hope that he will reconsider the matter.
Euan Robson: I will respond first to the point
made by Scott Barrie, whose amendments were
an important contribution to the work of the
Education Committee at stage 2. I appreciate that
he made that contribution in the form of probing
amendments. We have made it clear that we will
examine in more detail the issue of children’s and
young people’s rights by working with the
Education Committee and interested members
such as Scott Barrie. We were concerned that if
such an amendment were made to the bill we
would be making piecemeal legislation when a
more comprehensive view of the existing body of
statute is needed. Scott Barrie was right to refer to
the relevant provision of the Standards in
Scotland’s Schools etc Act 2000, which does not,
however, appear in other pieces of legislation.
Consultation on and wide discussion of the matter
is needed. We would be pleased to undertake
such consultation.
I turn to the important issue that Ken Macintosh
has raised. I am sensitive to the point that he
made about autism, but I do not believe that there
is a legislative black hole. Although we
acknowledge his concerns about this matter, we
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are concerned that amendment 8A might have
unintended consequences in certain areas. For
example, a child who has dyspraxia might not
actually lack capacity; however, amendment 8A
would affect a child in that particular circumstance.
We feel that we can cover members’ concerns
on this matter in the regulations and the code of
practice. Although I understand the point that Ken
Macintosh is making and acknowledge that
amendment 8A is very well intentioned, it is not
our view that one particular group will be affected
by some black hole in the legislation. That said, if
members still have doubts, I am prepared to
consider Mr Macintosh’s specific points in the
regulations and the code of practice.
Mr Macintosh: I welcome some of the minister’s
comments. Indeed, I welcome many of the
comments that members around the chamber
have made and the support that they have
expressed for amendment 8A. I also generally
welcome the Executive’s amendments on capacity
issues.
That said, I am still not persuaded by the
Executive’s argument. I do not accept that adding
the term “developmental disorder” does anything
other than cover a condition that is not currently
covered in subsection (1) in amendment 8. After
all, the Executive clearly does not intend to
exclude children with autism from these
provisions.
Robin Harper made the very good point that
many parents and children with autism are
anxious about the bill and have many reasons why
they feel that the bill does not address their needs.
I think that they are wrong and that their anxiety is
misplaced. In fact, I hope that the bill’s provisions
will mean a huge improvement for all children with
autism. However, if amendment 8A is agreed to,
we will send out a strong message that children
with autism and developmental disorders are
included in these provisions. As a result, I will
press the amendment.
The Deputy Presiding Officer (Murray Tosh):
The question is, that amendment 8A be agreed to.
Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
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Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Home Robertson, Mr John (East Lothian) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Robison, Shona (Dundee East) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Henry, Hugh (Paisley South) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
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Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

ABSTENTIONS
Smith, Margaret (Edinburgh West) (LD)

The Deputy Presiding Officer: The result of
the division is: For 56, Against 50, Abstentions 1.
Amendment 8A agreed to.
The Deputy Presiding Officer: There is very
little time to speak on this matter, but I have to ask
the minister whether he intends—
Dennis Canavan (Falkirk West) (Ind): To
resign.
The Deputy Presiding Officer: I think that that
might be a bit excessive at this stage. At the
moment, I am interested only in knowing whether
he intends to press amendment 8, as amended.
Euan Robson: Yes.
Amendment 8, as amended, agreed to.
Section 2A—Duties of education authority in
relation to children and young persons for
whom they are responsible
The Deputy Presiding Officer: I ask Lord
James Douglas-Hamilton to indicate whether he
intends to move amendment 64, which was
previously debated with amendment 61.
Lord James Douglas-Hamilton: As we have
already voted on the principle, I will not move
amendment 64.
Amendment 64 not moved.
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11:15
The Deputy Presiding Officer: Group 4 is on
the general powers and duties of education
authorities. Amendment 9, in the name of the
minister, is grouped with amendments 10, 74, 11,
12, 14, 15 and 25.
Euan Robson: Amendments 9, 12 and 15 have
been lodged in response to debates during stage
2 on the application of subjective rather than
objective criteria by education authorities. At stage
2, I undertook to examine the bill to ensure that
there was consistency in that matter.
As a result, amendment 9 seeks to replace the
subjective criteria in section 2A(1)(b) with an
objective criterion in relation to the authority’s
arrangements for monitoring and reviewing the
additional support needs of each child and young
person. The effect of the amendment will be that,
instead of education authorities simply considering
whether the arrangements are appropriate, they
must ensure that the arrangements are
appropriate.
Similarly, amendments 12 and 15 seek to
replace the subjective criteria in section 3(3A) and
(4) in relation to the additional support that will be
provided for the individual. Instead, the additional
support must be appropriate rather than what the
education authority considers to be appropriate.
On amendments 10 and 25, I listened carefully
at stage 2 to Lord James Douglas-Hamilton’s
comments about adequacy and effectiveness.
Indeed, the issue of effectiveness was raised
several times at stage 2 but was rejected each
time. Amendment 10 and the similarly worded
amendment 25 are unnecessary. An education
authority that makes adequate and efficient
provision must also, by the very nature of that
provision, be providing effective provision. If
provision is ineffective, it cannot be adequate. We
feel that it is sufficient to keep the adequacy of
additional support under consideration, as that will
also ensure that it is effective. As a result, I ask
members to reject amendments 10 and 25.
Amendment 74 is intended to remove any
consideration of public expenditure when an
education authority makes provision to meet the
additional support needs of the pupils for whom
they are responsible. However, remaining silent on
that matter, which would be the consequence of
the amendment, is unrealistic. After all, an
education authority should not be obliged to incur
unreasonable expenditure. I should make it clear
that the consideration of costs is not the primary
concern when making provision for additional
support needs. It is right that, as a public body that
is accountable for public funds, an education
authority should consider the reasonableness of
incurring any public expenditure. As we feel that
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we have achieved the right balance in that
respect, I ask members to reject amendment 74.
Amendment 11, in the name of Rosemary
Byrne, is unclear and unnecessary. For example,
its reference to “the best interests” of the child or
young person is not clear. Does that mean the
best interests in an educational context or does it
include all types of interests? Moreover, the
amendment is unnecessary because we already
have legislation that governs education authorities’
duties with regard to individual children. Indeed,
that legislation includes a duty to ensure that
education is directed at developing
“the personality, talents and mental and physical abilities of
the child or young person to their fullest potential”.

As a result, I ask members to reject amendments
11 and 14.
I move amendment 9.
The Deputy Presiding Officer: Because of time
pressures, I ask Lord James Douglas-Hamilton to
take only a minute to speak to amendments 10, 14
and 25.
Lord James Douglas-Hamilton: I will cut short
my remarks and speak in particular to
amendments 10 and 25. At stage 2, the committee
convener, Robert Brown, had the courage to lodge
amendments that suggested that the word
“effectiveness” was better than the word
“adequacy”. Indeed, when the minister disagreed,
Mr Brown went so far as to resist the minister’s
blandishments by abstaining in the vote.
If the Executive was described as adequate
rather than effective, that might be taken to mean
that the Executive was less than whole-hearted in
its purpose. If the bill is to stand the test of time, it
will have to be not just adequate, but effective.
According to the dictionary, “adequate” means that
something is able to fulfil a need or requirement
without being abundant and “effective” means that
something is productive or is capable of producing
a result. All members would wish to pass a bill that
is capable of producing a result for children with
additional support needs.
I appeal to the minister as a fair-minded man to
be fair to himself and accept amendments 10 and
25. Would it not be better if in his handling of the
bill the minister was remembered for his
effectiveness and not just for his adequacy? After
all, none of us wish him to be remembered for
having delusions of adequacy.
The Deputy Presiding Officer: I call Donald
Gorrie to speak to amendment 74. You also have
only one minute, Mr Gorrie.
Donald Gorrie (Central Scotland) (LD):
Amendment 74 would delete from section 2A the
words:
“would result in unreasonable public expenditure being
incurred.”
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The minister has moved a little on that subject, but
the wording in the bill still leaves the door open for
councils not to provide adequate facilities. The
background to my amendment is the widespread
scepticism that has been repeatedly expressed to
the cross-party group on autistic spectrum
disorder, especially by parents of people with
autistic spectrum disorder. They are totally
sceptical about councils fulfilling their duties.
It is essential that the minister either accepts
amendment 74 or ensures that the guidance and
the code set out very clearly what he has said.
There should be wording to the effect that the
priority is to meet the best interests of the child in
terms of adequate and appropriate levels of
support. There must be no room for manoeuvre for
a council to fail to provide adequate support just
because it has a wee problem with its budget. It is
an important issue and what the minister says is of
great significance.
The Deputy Presiding Officer: Rosemary
Byrne also has one minute.
Ms Byrne: I want to speak to amendment 11,
which is in my name. The wording that I want to
add to section 3, under the heading “General
functions of education authority in relation to
additional support needs”, is important. I disagree
with the minister. Amendment 11 seeks simply to
ask that the best interests of the child be taken
into account by every education authority in any of
its functions in connection with the provision of
school education and, in this case, specifically in
connection with the additional support needs of
children and young people.
I can cite many instances in which the best
interests of the child are not necessarily always at
the forefront. For example, there are children on
the autistic spectrum who are at present being
taught in support bases in our mainstream schools
and whose parents are at odds with the education
authority because they desire an autistic-specific
education rather than an autistic-friendly
education. That is a good example of an instance
in which young people are being let down by the
system. I urge members to support amendment
11.
The Deputy Presiding Officer: I am afraid that
there is no time for anyone else to contribute or for
me to call the minister to respond.
Amendment 9 agreed to.
Amendment 10 moved—[Lord James DouglasHamilton].
The Deputy Presiding Officer: The question is,
that amendment 10 be agreed to. Are we agreed?
Members: No.
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The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
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Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 50, Against 60, Abstentions 0.
Amendment 10 disagreed to.
The Deputy Presiding Officer: Amendment 74,
in the name of Donald Gorrie, has already been
debated with amendment 9. Mr Gorrie, do you
wish to move amendment 74?
Donald Gorrie: On a point of order, Presiding
Officer. Is it possible for the minister to respond?
Whether or not I press my amendment depends
on that.
The Deputy Presiding Officer: No, that is not
possible.
Donald Gorrie: I shall press the amendment.
Amendment 74 moved—[Donald Gorrie].
The Deputy Presiding Officer: The question is,
that amendment 74 be agreed to. Are we agreed?
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Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Curran, Frances (West of Scotland) (SSP)
Fox, Colin (Lothians) (SSP)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Scott, Eleanor (Highlands and Islands) (Green)
Smith, Margaret (Edinburgh West) (LD)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Grahame, Christine (South of Scotland) (SNP)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (North East Scotland) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
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McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Welsh, Mr Andrew (Angus) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

ABSTENTIONS
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Goldie, Miss Annabel (West of Scotland) (Con)
Johnstone, Alex (North East Scotland) (Con)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)

The Deputy Presiding Officer: The result of
the division is: For 13, Against 82, Abstentions 17.
Amendment 74 disagreed to.
Section 3—General functions of education
authority in relation to additional support
needs
Amendment 11 moved—[Ms Rosemary Byrne].
The Deputy Presiding Officer: The question is,
that amendment 11 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
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FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
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Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 52, Against 61, Abstentions 0.
Amendment 11 disagreed to.
Amendment 12 moved—[Euan Robson]—and
agreed to.
Amendment 14 moved—[Lord James DouglasHamilton].
The Deputy Presiding Officer: The question is,
that amendment 14 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division. Members who wish to support
amendment 14 should press their request-tospeak buttons now. I am sorry—I mean that they
should press their yes buttons now. My tongue is
working faster than my brain, I am afraid.
Rhona Brankin: That is not hard.
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The Deputy Presiding Officer: No change
there. I look forward to Ms Brankin’s next speech
in three years’ time.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
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Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 52, Against 58, Abstentions 0.
Amendment 14 disagreed to.
Amendment 15 moved—[Euan Robson]—and
agreed to.
Section 4—Children and young persons for
whom education authority are responsible
Amendment 65 not moved.
Amendment 16 moved—[Euan Robson]—and
agreed to.
Section 5—Other children and young persons
Amendments 17 and
Robson]—and agreed to.

18

moved—[Euan
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Section 6—Assessments and examinations
Amendment 19 moved—[Euan Robson]—and
agreed to.
The Deputy Presiding Officer: Group 5 is on
assessments and examinations. Amendment 66,
in the name of Rosemary Byrne, is grouped with
amendments 67 and 71.
Ms Byrne: I shall discuss all the amendments in
this group together, as amendments 66 and 71 are
consequential on amendment 67. I have had
concerns about section 6 from the outset, and my
colleagues on the Education Committee will be
aware of the fact that I have taken up the issue of
assessment since the beginning of our
deliberations. I have looked at the issue in many
different ways and I had hoped that there would be
some improvement.
My concerns about section 6 are about
multidisciplinary assessment and correct diagnosis
so that appropriate support can be put in place for
children and young people. In my experience, one
of the most crucial areas of concern to parents is
often the fact that the correct assessment has not
been carried out on their child. I have met many
parents who have taken years to discover that
their child is dyspraxic when problems in the early
stages of school had been put down to bad
behaviour or bad parenting.
I have looked carefully to see whether the bill
improves that situation, because a new bill should,
after all, introduce something that will make life
easier not only for the parents and the child but for
the education system, which should be able to
assess, examine, diagnose and provide the
correct and appropriate support. Children and
young people with autistic spectrum disorder often
require the expertise of many agencies in order to
get a proper diagnosis and proper support. All too
often, that is an area of great concern. A huge
amount of expertise is needed to diagnose and
assess in those areas. Amendments 66 and 67
would allow multidisciplinary assessments to be
carried out and I hope that the amendments will be
supported.
I move amendment 66.
11:30
Lord James Douglas-Hamilton: We support
amendment 66 because we believe that it would
allow more people to be considered for the
carrying out of assessments. Amendment 67
tightens up the duty on local authorities, which is
appropriate. Amendment 71 would provide that the
code of practice could make it clear which
appropriate professionals can request a
multidisciplinary assessment. The amendments
are worthy of support.

7340

Robert Brown: Rosemary Byrne identifies an
important issue, which the committee, too, was
concerned about. However, the remedy that she
suggests is not right. The issue is complex and
different situations require different remedies. The
proper way to deal with the detail of the issue is
through the code of practice. I urge the chamber to
reject the amendments.
Euan Robson: The effect of amendment 66
would be that anyone could have a say in who is
or is not an appropriate person to carry out an
assessment or examination. I do not believe that
that is what Rosemary Byrne intended. The bill
includes provision for ensuring that the views of
parents, children and young people are taken into
account. Education authorities must also take into
account any information that parents or young
people submit or that has been submitted on their
behalf.
Amendment 67 is not necessary. Section 6
already allows the parent or young person to
request an assessment and there is nothing to
preclude the parent from requesting a range of
multidisciplinary assessments. Amendment 71 is
consequential on amendments 66 and 67, so I
also resist that.
Ms Byrne: I disagree with Robert Brown. I
believe that this is the correct road to take.
Although I welcome the broadening out that gives
parents access to request assessments, I do not
think that we have gone far enough. In many
cases, parents already request assessments, but
they do not get the correct assessment, and the
appropriate people are not making those
assessments. I will press amendment 66.
The Deputy Presiding Officer: The question is,
that amendment 66 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
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Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
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Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 50, Against 59, Abstentions 0.
Amendment 66 disagreed to.
Amendment 67 moved—[Ms Rosemary Byrne].
The Deputy Presiding Officer: The question is,
that amendment 67 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
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Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Welsh, Mr Andrew (Angus) (SNP)

Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST

The Deputy Presiding Officer: Amendment 20,
in the name of Rhona Brankin, is grouped with
amendments 1, 22, 23, 28, 30, 91, 2, 3, 33, 33A,
33B, 33C, 33D and 93. If amendment 20 is agreed
to, amendments 1 and 21 are pre-empted. If
amendment 91 is agreed to, amendments 2 and
31 are pre-empted. If amendment 33A is agreed
to, amendment 33B is pre-empted. If amendment
33C is agreed to, amendment 33D is pre-empted.
I hope that you have all got that.

Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)

The Deputy Presiding Officer: The result of
the division is: For 50, Against 59, Abstentions 0.
Amendment 67 disagreed to.
Section 7—Duty to prepare co-ordinated
support plans

Rhona Brankin: I will speak to amendment 20
and the consequential amendments 91, 33A, 33B,
33C and 33D. Section 7(1A) states that education
authorities
“need not comply with the duty”

to prepare co-ordinated support plans when the
parent or young person agrees with that. That
could fundamentally undermine the rights of
parents and young people to have a co-ordinated
support plan opened when the criteria are met.
One of the main policies driving the bill is the
need to ensure that children with additional
support needs have the same right to have those
needs met wherever they live in Scotland. One of
the main criticisms of the previous record-of-needs
legislation was the variation with which it was
applied in different local authorities.
Another main policy behind the bill is the need to
ensure continuity of provision when children with a
CSP move to a school in a different local authority.
In such cases, the CSP is vital to ensuring that the
receiving authority can make appropriate provision
quickly.
The bill seeks to establish new rights for children
with additional support needs and their parents.
However, as it stands, the bill will allow local
authorities too much flexibility in interpreting the
legislation. The danger is that it tips the balance
away from the rights of parents and children and
towards the rights of local authorities. There is
also a danger that it could act as a get-out clause
for local authorities that might be concerned about
bureaucracy. One of the bill’s benefits is that it will
reduce bureaucracy.
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There is also a concern that looked-after
children could be seriously disadvantaged. If the
local authority is acting as the parent, how can it
agree with itself not to open a co-ordinated
support plan? How are the rights of the young
person protected in that instance?

and I listened carefully to Rhona Brankin’s
eloquent summary of the reasons for her
amendments. I am now prepared to accept
amendments 20, 93 and 91. I will therefore not
move amendment 33 and consequential
amendments 22 and 28.

Parents who are well aware of their rights under
the legislation will be able to insist that a coordinated support plan is opened, but there is a
danger that those parents who are less well
informed about their rights might be persuaded
that a co-ordinated support plan is not necessary
even though it might be in their and their children’s
interests to have a plan. Those are the reasons
behind amendment 20 and the consequential
amendments.

Amendment 23 is straightforward. Its purpose is
to ensure that a co-ordinated support plan
contains the name and contact details of the
person who is co-ordinating the provision of the
additional support under the CSP, whether that
person is part of the authority or outwith the
authority. As the bill is worded, the details would
be recorded on the CSP only when the person
was outwith the authority. That was not the
intention and it needs to be changed. It is likely
that the majority of CSPs will be co-ordinated by a
member of the education staff. It is important that
the CSP is specific about who is taking the coordinating role. Amendment 23 will ensure that
that happens.

I move amendment 20.
Fiona Hyslop: I, too, have serious concerns
about the stage 2 amendment that was lodged at
the suggestion of the Convention of Scottish Local
Authorities. Amendments 1, 2 and 3 seek to
protect the rights of looked-after children in
particular. As Rhona Brankin said, the local
authority will have rights as a provider and as the
parent. I lodged amendments 1, 2 and 3 because I
was concerned that the balance had shifted from
the rights of parents back towards those of local
authorities.
We have grappled with that issue throughout
consideration of the bill, as has the Executive—
hence amendment 33. If the Executive were so
relaxed about the fact that there might be
agreement not to have CSPs, why is there an
extensive amendment to compensate for the fact
that there might be problems? I realise that if
amendment 20 is passed, it will pre-empt
amendments 1, 2 and 3, but I think that the logical
path is to support amendment 20. Although Rhona
Brankin and I have disagreed on a number of
issues while considering the bill, I think that we
can come together on this one.
If there is logic to it, COSLA’s case can be made
at a later stage when the legislation has bedded
in. The issue is to do with trust, and the jury is out
among parents as to whether they can trust local
authorities to deliver. We should wait and see
before accepting that case. I urge members to
take the commonsense approach and support
amendment 20. If that fails, they should support
amendments 1, 2 and 3.
Euan Robson: I start by speaking to
amendment 33 and consequential amendments
22 and 28. In light of the committee’s
deliberations, I lodged those amendments to
qualify the amendments that were accepted at
stage 2 on the provision for agreement not to
prepare or continue a co-ordinated support plan. I
have since had further discussions with members,
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Amendment 30 is a minor technical amendment
to tidy up section 9(6). I will not go into the details.
I understand fully why Fiona Hyslop lodged
amendments 1, 2 and 3 but, in accepting
amendment 20, we will accept the will of
Parliament.
Lord James Douglas-Hamilton: I am grateful
that the minister is going to accept amendment 20,
for which we have considerable sympathy. The
interests of the child should be paramount, but
there might have been exceptional circumstances
in which section 7(1A) did not find itself in
accordance with the best interests of the child.
Rhona Brankin gave a persuasive speech.
There is strong support for her amendments from
Children in Scotland and Barnardo’s Scotland. The
research and policy officer of Barnardo’s Scotland
sent a strong e-mail to that effect. He goes by the
name of Douglas Hamilton and, in all fairness, I
see no reason why Douglas-Hamilton cannot
support Douglas Hamilton.
Dr Murray: I, too, am pleased that the Executive
has accepted amendment 20. Rhona Brankin is to
be congratulated on the doggedness with which
she has pursued her concern. Section 7(1A),
which was introduced at stage 2, was stimulated
by confusion, originally from COSLA, about who
might be eligible for a co-ordinated support plan.
That confusion has been erased and there is now
considerably more clarity about who is eligible. I
am grateful to the Executive for agreeing that
subsection (1A) should be removed.
Amendments 33A to 33D are unnecessary,
because
amendment
20
will
supersede
amendment 33.

7347

1 APRIL 2004

Robin Harper: I congratulate Rhona Brankin on
lodging amendment 20 and the Executive on
accepting it. There was an unacceptable risk in the
bill that young children would not get the service
that they deserve. That risk will now be removed,
for which I am thankful.
Scott Barrie: I, too, congratulate Rhona Brankin
on amendment 20 and the consequential
amendments, and I am glad that the Executive is
accepting them. The record-of-needs system has
led to wide differentiation in the way that records
of need are used in Scotland, particularly since the
creation of 32 local education authorities under
local government reorganisation. If we are to have
a new way of dealing with youngsters who require
additional support, it is important that we have a
much more consistent system throughout
Scotland. Section 7(1A), which was inserted at
stage 2, would have led to the opposite, and to the
system that we have at the moment, so I am glad
that the situation will be remedied by the removal
of that subsection.
Rhona Brankin: I very much welcome the
Executive’s change of heart. There may have
been a fundamental misunderstanding on the part
of COSLA. Any potential new bureaucracy around
the bill will need to be monitored closely. I
welcome the Executive’s change of heart, which
restores my belief that the bill will give parents and
children significant new rights.
Amendment 20 agreed to.
11:45
The Deputy Presiding Officer: Minister, will
you move amendment 22?
Euan Robson: It is consequential, so I will not
move it.
Amendment 22 not moved.
Amendments 23 and
Robson]—and agreed to.

24

moved—[Euan

Section 8—Reviews of co-ordinated support
plans
Amendment 25 not moved.
Amendment 26 moved—[Euan Robson]—and
agreed to.
Section 9—Co-ordinated support plans: further
provision
Amendments
27
to
Robson]—and agreed to.

30

moved—[Euan

The Deputy Presiding Officer: I remind
members that if amendment 91 is agreed to, it will
pre-empt amendments 2 and 31.
Amendment 91 moved—[Rhona Brankin]—and
agreed to.
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The Deputy Presiding Officer: Amendment 3,
in the name of Fiona Hyslop, has been debated
with amendment 20. Are you moving amendment
3, Ms Hyslop?
Fiona Hyslop: Can you clarify whether
amendment 3 is pre-empted by amendment 20?
The Deputy Presiding Officer: It is not preempted.
Amendment 3 moved—[Fiona Hyslop].
The Deputy Presiding Officer: The question is,
that amendment 3 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
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Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 53, Against 60, Abstentions 0.
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Amendment 3 disagreed to.
The Deputy Presiding Officer: Group 7 is on
education authorities’ duty to inform. Amendment
32, in the name of the minister, is grouped with
amendments 90, 53 and 55. If amendment 90 is
agreed to, amendment 53 will be pre-empted.
Euan Robson: Amendment 32 is a minor
technical amendment to tidy up the bill to avoid
duplication of the provision that it is intended to
introduce with amendment 55. It will delete
reference in section 9(9) to the form and manner
in which an education authority will be required to
give information to parents, young people and
managers of independent and grant-aided
schools.
Section 23A makes specific provision on
information that is to be provided when authorities
decide not to comply with requests. Amendment
55 is intended to add a provision on the form in
which information is to be given to parents and
young people. Amendment 55 provides that when
an education authority communicates with parents
or young people under the bill, they do so in
writing. Alternatively, that communication may be
in another form that is capable of some
permanence, where that other form is appropriate,
given the communication needs of the recipient.
Therefore section 9(9)(g) is no longer required.
On amendment 53, I gave a commitment at
stage 2 to consider the wording of an amendment
lodged by Fiona Hyslop. I said at the time that I
wanted to ensure that when a refusal of a request
gives rise to a right of referral to the tribunals, that
right is highlighted in any education authority
response. The bill has been examined for any
inconsistencies. Amendment 53 will plug the gap.
Reference will be made in section 23A to section
4(2)(b), which refers to an education authority’s
refusal to consider a child or young person’s
requirement for a co-ordinated support plan.
I oppose amendment 90 on the ground that the
bill already adequately covers the circumstances
that can and cannot be referred to the tribunals. In
addition, amendment 53 already addresses any
inconsistency in the bill with regard to notification
of rights of referral. I ask Adam Ingram not to
move amendment 90.
I move amendment 32.
Mr Ingram: With amendment 90 I want to
ensure that everyone who has the right to appeal
to the tribunal after a legitimate request is refused
is provided with the relevant information as to their
rights to do so. I acknowledge that, by introducing
amendment 53, the minister has responded to the
natural justice arguments that Fiona Hyslop raised
at stage 2, but in doing so he has limited the
scope for referral to requesting the establishment
or review of a CSP. We want to expand the scope
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for referrals to tribunals beyond those narrow
parameters and I have lodged amendments to that
effect that Parliament has yet to consider.
Amendment 90 would not pre-empt that debate,
but, by contrast, amendment 53 is too restrictive.
Amendment 32 agreed to.
After section 9
Amendment 33 not moved.
Section 10—Duties to seek and take account of
views, advice and information
Amendments 34 and
Robson]—and agreed to.

35

moved—[Euan

The Deputy Presiding Officer: Group 8 is on
the duties that arise when a child or young person
nears completion of school education. Amendment
68, in the name of Elaine Murray, is grouped with
amendments 76, 38, 77 and 92.
Dr Murray: Amendment 68 may seem a rather
strange little amendment because it would simply
change wording from the present tense to the
present perfect tense. However, I believe that it
has caused a fair stir among the draftspersons
because it is unusual for wording to be in that
tense. I lodged amendment 68 because concerns
have been continually expressed about the way in
which arrangements will be made for transition
from school. The amendment would make it clear
that the process is to be completed 12 months
before the child leaves rather than commence at
that point. As written, the duty could imply that
consideration of the information may take place
during the 12 months before the child leaves
rather than before that period. I believe that the
Executive’s intention is that that should not
happen, but changing the tense might make the
intention a bit clearer. I introduced a similar
amendment at stage 2, but I did not press it
because the Executive wanted to consider
alternatives.
Amendment 76, in the name of Rosemary
Byrne, probably has the same intention, but it
might require education authorities to ensure that
children receive adequate support after leaving
school. That is not really within the competence of
education authorities; it will be an obligation on the
organisations to which young people go after
leaving school. The Executive’s amendment 38 is
intended to have the same effect as my
amendment would have, but I am not convinced
that it will do so. I wait to hear from the minister
how amendment 38 will achieve the same effect
as amendment 68.
Amendment 77 would require education
authorities to provide information to the relevant
agencies 12 months before a child transfers from
school. However, that could be simultaneous with
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the completion of the examination of the
arrangements that are needed, which might be
somewhat impractical.
I move amendment 68.
Ms Byrne: Amendments 77 and 92 aim to
tighten up anomalies in the bill. Information on
young people who are leaving school should be
exchanged between the agencies that support the
young person. That should be done a minimum of
12 months, not six months, prior to the transition
from school. However, although section 10(5)(a)
states that education authorities must request
information at least 12 months prior to the
transition, section 11(1)(a) states that they must
provide information to other agencies at least six
months prior to that date. We should tidy that up
and make the period 12 months in both cases.
Amendment 76 relates to the duties to seek and
take account of advice and information. Alongside
amendments 77 and 92, amendment 76 has been
lodged to ensure that everything possible is done
to make the transition from school to college,
training or other placements as smooth as
possible. Amendment 76 would make section 10
read “in ensuring that adequate support is coordinated or provided for the child or young person
during the period before the child or young person
ceases to receive school education”, rather than
“in considering the adequacy of the additional support
provided for the child or young person during the period
before the child or young person ceases to receive school
education.”

The change in wording would strengthen the
commitment to ensuring ease of transition. The
present system uses formal needs assessments
and good practice exists. Amendment 76 would
ensure that that good practice continues. We do
not want to diminish it. I ask members to support
amendments 76, 77 and 92.
Euan Robson: In response to the possibility of
misunderstandings about timescales on postschool transition, I undertook to consider the
introduction of an amendment to clarify the
situation. Amendment 38 will change the wording
of section 10(6) from “support provided” to
“support to be provided”. The amendment is
intended to make it clear that, while education
authorities must have obtained information and
views and taken account of them before they
reach the point 12 months prior to the child or
young person’s expected leaving date, that
information is to be used to inform the adequacy of
the provision that is to be made for the period
leading up to the leaving date. I reiterate that that
has always been the policy intention and I regret
that it was not clear from the original wording.
I resist amendment 68 on the ground that it is
unnecessary in the light of amendment 38.
Amendment 68 is also inconsistent with drafting
elsewhere in the bill and in other legislation. Elaine
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Murray is correct that there was considerable
debate about the matter with the parliamentary
draftsmen. Section 11(1) might cause confusion if
the present perfect tense were used in section
10(5). Amendment 68 might be interpreted as a
deliberate move to distinguish section 10(5) from
others, which would be unfortunate. Amendment
38 should help to give a clearer sense that action
must have been taken 12 months before the
leaving date. Elaine Murray and I had recourse to
English grammar texts in discussing the issue, but
I hope that she agrees that amendment 38
clarifies matters sufficiently and that she will
withdraw amendment 68.
I resist amendment 76 because it is
unnecessary. The purpose of the amendment is to
ensure that education authorities co-ordinate and
provide adequate support during the 12-month
period before the young person leaves school.
However, the bill already places a duty on
education authorities to identify and support the
additional support needs of all children and young
people for whom they are responsible. That duty
applies throughout a child or young person’s
school career. If a young person needs additional
support that requires an element of co-ordination,
that will be done through the young person’s CSP
or individualised educational programme. I ask
Rosemary Byrne not to move amendment 76.
I resist amendment 77 on the same grounds on
which I resisted a similar amendment at stage 2.
Amendment 77 proposes that information should
be passed to post-school support agencies no
later than 12 months before the school leaving
date. However, such a timescale would not
achieve the aim of providing information. The
policy intention behind the duty on education
authorities to pass information to agencies that
provide post-school provision is to alert those
agencies to the young person’s imminent leaving
date. Amendment 77 would oblige education
authorities to pass on information that may be
premature or no longer relevant by the time the
young person leaves school. Amendment 92 is
consequential on amendment 77 and I resist it
accordingly. I ask Rosemary Byrne not to move
amendments 77 and 92.
The Deputy Presiding Officer: In view of the
time, I will invite Dr Elaine Murray to wind up on
the group this afternoon and to say at that stage
whether she intends to press amendment 68. We
will then decide on the other amendments in the
group.
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Education (Additional Support
for Learning) (Scotland) Bill:
Stage 3
Resumed debate.
15:11
The Deputy Presiding Officer (Murray Tosh):
We now return to the Education (Additional
Support for Learning) (Scotland) Bill. We are at the
conclusion of group 8 of amendments. I call Dr
Elaine Murray to respond to the debate and to say
whether she intends to press amendment 68.
Lord James Douglas-Hamilton: On a point of
order, Presiding Officer.
The Deputy Presiding Officer: Before you do
so, Dr Murray, I have a point of order from James
Douglas-Hamilton.
Lord James Douglas-Hamilton: I would be
grateful if you would confirm that the reasoned
amendment to the motion to pass the bill that I
lodged will be voted on, given that the revised
business bulletin did not include that amendment.
The Deputy Presiding Officer: There is no
problem. The amendment has been accepted and
is in the business bulletin. It will be voted on later
this afternoon.
I call Dr Murray.
Dr Murray: Thank you Presiding Officer—that is
third time lucky.
I am not convinced that the effect of Executive
amendment 38 would be identical to the effect of
amendment 68. However, the minister’s
comments this morning and during the stage 2
debate make his intention clear; that planning for
transition should be undertaken at least 12 months
before a young person leaves school. I wonder
whether that message might be reinforced in the
guidance. Considering that the minor tense
change caused so much confusion and
disconcertedness among the draftspersons of the
bill, and given that legal documents have their own
house style from which it is difficult to deviate, I
accept the minister’s additional assurances on the
Executive’s intentions and will not press
amendment 68.
Amendment 68, by agreement, withdrawn.
Amendments 36 and
Robson]—and agreed to.

37

moved—[Euan

Amendment 76 moved—[Ms Rosemary Byrne].
The Deputy Presiding Officer: The question is,
that amendment 76 be agreed to. Are we agreed?
Members: No.
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The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
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Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 50, Against 59, Abstentions 0.
Amendment 76 disagreed to.
15:15
Amendment 38 moved—[Euan Robson]—and
agreed to.
Section 11—Provision of information etc on
occurrence of certain events
Amendment 77 moved—[Ms Rosemary Byrne].
The Deputy Presiding Officer: The question is,
that amendment 77 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
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Baird, Shiona (North East Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
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Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 49, Against 61, Abstentions 0.
Amendment 77 disagreed to.
Amendment 92 moved—[Ms Rosemary Byrne].
The Deputy Presiding Officer: The question is,
that amendment 92 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
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Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)


331

7399

1 APRIL 2004

McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

ABSTENTIONS
McNeill, Pauline (Glasgow Kelvin) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 51, Against 60, Abstentions 1.
Amendment 92 disagreed to.
Amendment 39 moved—[Euan Robson]—and
agreed to.
After Section 11
The Deputy Presiding Officer: The next group
of amendments concerns supporters and
advocacy and regulations concerning tribunals.
Amendment 40, in the name of the minister, is
grouped with amendments 40A, 78, 79, 57 and 58.
Euan Robson: The purpose of amendment 40
is to make provision in the bill regarding
supporters and advocacy. There was much debate
on the subject in committee at stage 2. The
amendment will enable parents and young people
to take another person, either as a supporter or as
an advocate, with them to meetings with the
education authority in respect of functions under
the bill to support them or to make representations
on their behalf. The education authority must
comply unless the request is considered to be
unreasonable. The amendment also makes it clear
that education authorities will not be required to
provide or pay for a supporter or advocate.
Following my agreement at stage 2 to consider
the wording of paragraph 11(1) of schedule 1,
amendment 57 will change the word “may” to
“must” to make it quite clear that Scottish ministers
will make rules of procedure in relation to
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tribunals. Similarly, amendment 58 will make it
clear that the rules of procedure on the tribunals
may make provision as to who may appear on
behalf of the parties as their representatives or in
support of the parties who are present at the
tribunals. That will also apply to witnesses.
I turn now to amendment 40A in Rosemary
Byrne’s name. I will resist the amendment, which
attempts to remove subsection 3 from amendment
40 and to replace it with a duty on education
authorities to secure the availability of advocacy
services for children, young people and parents.
That would mean that the responsibility for
ensuring that advocacy services were available
would fall to education authorities. I am opposed
to that because the right of advocacy, which the
amendment seeks to introduce, is not targeted so
that there will be no limitation on its use. That is an
important point to consider and we must be
realistic about the money that will be involved.
An unqualified right to advocacy would establish
a demand-led service rather than one that is
driven by need, and costs would inevitably be
disproportionately high. It would be misconceived
to direct more funds towards a comprehensive
advocacy service than to the provision of support
for children and young people with additional
support needs.
Although I appreciate the concern that has given
rise to amendment 40A, I believe firmly that the
provisions in the bill and those in amendment 40
will help to deliver a new system that parents will
be able to trust. The culture that the bill aims to
promote is one of collaboration. I ask members to
reject amendment 40A.
I will also resist amendment 78 because it would
mean that Scottish ministers would have to make
additional regulations about tribunals rather than
their having the power to make them if so required
at some point in the future. Amendment 57 will
make it clear that Scottish ministers will make
rules of procedure with reference to the tribunals.
Those are fundamental rules that will govern the
operation of the tribunals, rather than additional
regulation-making powers. I therefore ask Donald
Gorrie to consider not moving amendment 78.
Likewise, I will resist amendment 79 on the ground
that it will be unnecessary in light of amendment
58 and I ask Donald Gorrie not to move
amendment 79.
I move amendment 40.
Ms Byrne: The minister’s amendment 40 is
welcome because advocacy was highlighted by
many witnesses to the committee. However, it is
not robust enough and, as it stands, it will leave
parents and young people to find a suitable
supporter and to identify someone who knows the
system.
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The securing of independent advocacy for
children and young people who have additional
support needs would go a long way towards
helping to minimise problems that will be created
by the bill—namely, an adversarial system.
Provision of independent advocacy for such
children and young people would mean that
parents and young people could seek advice
regarding
assessment,
planning
and
appropriateness of support.
I am concerned that cost should not be an issue
because access to advocacy could save money in
the long term. I ask the minister to support
amendment 40A. I also point out that there are
already excellent groups around such as
Independent Special Education Advice (Scotland),
which have been providing excellent support to
parents. Such groups should be supported; that is
the approach that we should take towards
advocacy.
I move amendment 40A.
Donald Gorrie (Central Scotland) (LD):
Amendment 78 would replace a “may” with a
“shall” so that the Executive shall, by regulations,
make further provision. The minister has just
spoken to amendment 57, which would cover the
same area in schedule 1—it proposes to change a
“may” into a “must”. Therefore, it would be logical
for the minister to accept my amendment because
one cannot have a bill that states in one place that
the minister “may” do something, but states in
another place that he “must” do the same thing. It
would be illogical to have “may” in one place and
“must” in another.
On the more substantive point, although
amendment 40 proposes a welcome improvement
that would help people in respect of supporters
and advocacy, it will not provide for specific help
with tribunals, which is the aim of amendment 57.
Tribunals are difficult for a lot of people because
they believe that the rows of experts, lawyers and
local council officials—the opposition, as they see
them—are there to bamboozle them. Parents feel
that they are set up against a phalanx of alleged
experts. Parents need help, so advocacy that is
not necessarily paid for directly by the council, but
through voluntary organisations such as those that
Rosemary Byrne mentioned, would be helpful.
Amendment 78 deals specifically with support at
tribunals, which the minister’s amendments do not
cover. I urge Parliament to support my
amendment and I ask the minister at least to
indicate that he recognises the problem and will
ensure that people at tribunals are given the
opportunity to have proper support.
Fiona Hyslop: I, too, will support amendment
40. The amendment is a tribute to those who gave
evidence to the committee at stage 1 and to the
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committee. The arguments for having reference to
supporters and advocacy included in the bill were
well made by many of them, so I am pleased that
such provision will be included in the bill. It is very
good that amendment 40 seeks to give legal
standing to personal advocacy.
I want to reflect on some of the other
amendments in the group. With amendment 40A,
Rosemary Byrne makes an important point about
the need for financial support for independent
advocacy; if we do not have such support, we will
have an exclusive system that is based on
people’s bank balances rather than on their needs.
With amendment 78, Donald Gorrie has
highlighted a fundamental part of the bill. If access
to a co-ordinated support plan is defined very
narrowly, the ability to have one’s case about
eligibility argued at the tribunal becomes crucial. If
we agree to the principle of independent advocacy
and support, I agree with Donald Gorrie that that
principle should also apply to the tribunal. It is
important that the bill should say that Scottish
ministers “shall” have powers to make relevant
regulations.
Amendment
78
reflects
the
amendment on the issue that Robert Brown
lodged at stage 2. He, too, was in favour of
ministers being able to use their powers to ensure
that access to tribunals could be expanded.
The amendments in the group are important. I
welcome the inclusion in the bill of a reference to
advocacy. It will be a step forward not only for the
bill, but for Parliament. I hope that Parliament will
support advocacy in many other bills in the future.
Lord James Douglas-Hamilton: We strongly
support amendment 40—we argued for such
advocacy in committee. I do not think that I need
to declare an interest, because the advocacy
concerned need not be provided by a Scots
advocate—in any case, I am not a practising
Queen’s counsel. We are happy that the minister
listened to our representations and we are
similarly content with amendments 57 and 58.
There is a good case to be made for the other
amendments in the group. Amendments 78 and
79 ask that the Executive “shall” make regulations
and that the regulations include the provision of
independent
advocacy
at
tribunals.
The
amendments have the support of the National
Autistic Society.
On amendment 40A, I understand the minister’s
argument that the provision of such advocacy
could be demand led but, in committee, significant
arguments were made in favour of more
informality, which it was thought could lead to a
saving of costs because it would avoid disputes
having to go through a far more adversarial
system.
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I hope that the minister will consider the
amendments sympathetically when he has
listened to the arguments.
Robert Brown: I welcome amendment 40,
which
I
think
reflects
the
committee’s
consideration of the need for reference to
advocacy to be included in the bill. Amendment 40
is successful in that respect.
With respect, I do not agree with Donald Gorrie’s
point about “may” and “shall”. In different parts of
the bill, those words refer to different things. As I
read the bill, the “shall” that he wants to add refers
to a broad issue, whereas the minister’s “shall”
refers specifically to the need for rules of
procedure. It is clear that, if the tribunal is to
operate, it must have rules of procedure, but it
does not necessarily follow that other regulations
must be made—although it is reasonably clear
that, in that connection, further regulations will be
made. It is a bit tautological to say that ministers
“may” or “must” make regulations as they see fit.
My more substantive point relates to the
requirement in amendment 40A, which in my view
goes too far. Although I understand where
Rosemary Byrne is coming from, her amendment
does not reflect where we are at on the bill,
because it would place an obligation on an
education authority to make available independent
advocacy to children and young people who have
additional support needs. The proposed provision
does not relate only to people with CSPs or to
those who would be going before tribunals; it is
much broader than that. I think that amendment
40A goes far too far beyond what is required.
The Administration is right to have had an eye to
the resource implications of such matters, with a
view to not having the whole thing sucked into the
arrangements in question. The ethos of the bill is
to concentrate on sorting out the problems at an
early stage.
15:30
Mr Macintosh: I join colleagues in warmly
welcoming the Executive’s lodging of amendment
40. The point about advocates and supporters was
well made by witnesses and I thank them for that.
Thanks should also go to the Executive for
showing us that it has listened to the evidence and
arguments, as it did throughout the bill, and that it
will amend the bill where necessary.
The subject of amendment 40 was flagged up in
particular by young people who gave evidence to
the committee. I was conscious that the most
crucial element in the bill for them was that they
would be able to have a supporter who would help
them at the different stages of the decision-making
process. The issue was also flagged up by
parents. Clearly, given the absence of legal aid at
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the tribunal, advocacy is of particular concern at
the tribunal stage. The point of having advocacy
and support throughout the process is that it could
reduce the chances of a dispute’s reaching the
tribunal stage.
I was slightly concerned to read in proposed
new subsection (3) that
“Nothing in subsection (1) is to be read as requiring an
education authority to provide or pay for a supporter or
advocate.”

That is a rather bald statement, which some local
authorities might interpret as meaning that they
should not pay in any circumstances. I hope that
that will not be the case. That said, Rosemary
Byrne has gone slightly too far in her prescriptive
amendment 40A.
As I argued in committee, there will always be
limited resources. Despite the fact that we have
had an increase in resources, that will always be
the case. We should not divert resources from
front-line services. I give a warm welcome to the
Executive’s amendment 40.
Christine Grahame (South of Scotland)
(SNP): I support amendments 40, 40A, 78 and 79
in the group. I will speak to amendment 40A and
the issue of resources, in particular. It is welcome
to see the recognition of the importance of
advocacy for parents who find themselves in
situations of stress and difficulty against
professionals.
However, we have an example in Independent
Special Educational Advice (Scotland). The
minister has received a letter that was signed by
Donald Gorrie, Margo MacDonald, Dennis
Canavan,
Lord
James
Douglas-Hamilton,
Rosemary Byrne and me, which asked him to
examine that parent-led advocacy service, which
is essential to the very work that is covered in the
bill. I hear the cries about funding and resources
that have been made in the chamber today; but for
the want of £20,000, however, ISEA could have
continued in the job that it does at present. I ask
the minister when the group of members who
signed the letter will receive a substantive reply. I
point out that ISEA ran out of funds yesterday.
Rhona Brankin: Like many other colleagues, I
congratulate the Executive on including advocacy
in the bill. That it has done so moves us towards
the position that the committee took in its scrutiny
of the bill. We know that legislation in this area can
be complex and that it is difficult for parents and
young people to negotiate their way through the
system. The bill is predicated on finding solutions
to barriers to learning. The bill will put in place
mediation, advocacy and dispute resolution, all of
which are important. They represent recognition of
some of the difficulties that can be faced by
parents and young people in making their cases. I
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urge colleagues to support amendment 40 and to
vote against amendment 40A, which is simply not
practicable.
Robin Harper: I congratulate the Executive on
amendment 40, which I will support, and I want to
talk briefly to Rosemary Byrne’s amendment 40A.
The purpose of amendment 40A is to provide a
level playing field for advocacy: it would fulfil that
purpose. What it suggests is infinitely preferable to
proposed new subsection (3), as set out in
amendment 40. It is important that we give
amendment 40A all due consideration. If the
minister cannot assure us that there will be a level
playing field for advocacy, I urge the chamber to
vote in support of amendment 40A.
Euan Robson: I will try to pick up on all the
points that have been made. I welcome members’
general support for the Executive’s amendment
40. As Ken Macintosh rightly said, advocates and
supporters are to be available during the process
to support young people and their parents in
getting across their points in the circumstances in
which they find themselves. The measure will also
try to ensure that a number of difficult matters
might not necessarily have to progress to tribunal
because of the intervention of the advocate or the
supporter.
There has been some misunderstanding,
however, about amendment 40 because, as far as
the Executive is concerned, amendment 40 would
allow advocates and supporters to go to the
tribunal. Amendment 40A would restrict local
authorities too much. It says that they “must”
provide advocacy, and there is therefore a loss of
flexibility. Ken Macintosh made an important point
about the fact that proposed new subsection (3)
exists so that an education authority does not
need to provide or pay for a supporter or
advocate. It is there precisely because of the point
that Ken made at stage 2, which is that the
Executive wants to ensure that resources are put
in to the services rather than advocacy.
I turn briefly to the point that Christine Grahame
made about ISEA. As we announced at stage 2,
the Executive has made—and will make—extra
resources available for advocacy. On the letter
about ISEA, I will check to see where that has got
to; however, ISEA can apply for some of the new
funds that will be made available. On Donald
Gorrie’s point about alleged inconsistency
between “must” and “may”, Robert Brown hit the
nail on the head perfectly in that there are different
points in the bill where the words apply. Ministers
must make rules for the procedure of the tribunal,
but there may not be circumstances in which we
need go further and make regulations in the
context of amendment 78. Therefore “may” is
used, rather than “must”, because the suggested
circumstance may not arise.
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Ms Byrne: The minister is missing the point
regarding cost, and is getting too tied up in the
idea that authorities must provide. As Christine
Grahame said, £20,000 a year for ISEA is not a
huge amount of money and such practice could be
mirrored in different local authorities. A small
amount would provide support to many parents
who might struggle to get the support that they
require. Good advocacy is what witnesses at the
Education Committee wanted—it is what many
organisations want. The minister needs to listen. I
hope that members will support amendment 40A,
because it is important for parents, organisations
and others.
The Deputy Presiding Officer: The question is,
that amendment 40A be agreed to. Are we
agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
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Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)
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The Deputy Presiding Officer: The result of
the division is: For 53, Against 60, Abstentions 0.
Amendment 40A disagreed to.
Amendment 40 agreed to.
Section 16—Mediation services
Amendment 41 moved—[Euan Robson]—and
agreed to.
Section 17—Dispute resolution
The Deputy Presiding Officer: We come to
group 10, which is on dispute resolution.
Amendment 42, in the name of Lord James
Douglas-Hamilton, is grouped with amendments
44 and 45.
Lord James Douglas-Hamilton: On the
impartiality of dispute resolution, it seems
important to have a procedure in which the
persons involved in obtaining the resolution should
not have been party directly or indirectly to the
dispute at an earlier stage. Having firewalls is
surely a sensible way of dealing with the issue and
has the support of a number of charities in the
field.
The issue is this: if a parent is in dispute with the
education department over the services being
delivered to his or her children, the dispute should
be reviewed by personnel from another
department of the local authority, at the very least.
The impression was given at stage 1 that the
position would be clarified at stage 2, but it
appears that the system to be introduced is likely
to be left to regulations that are not currently
before us.
The important principle involved here is natural
justice—namely that nobody is likely to be
impartial in a dispute in which he or she is
involved. Therefore, in the interests of fair play, it
seems essential that resolution of a dispute should
be undertaken by a party who is not beholden to
or associated closely with one of the parties.
The principle of independence is important. A
system that preserves the integrity of the party
who brings about the resolution is essential,
because, like Caesar’s wife, he or she must be
above suspicion.
I support the Executive’s amendment 45, which
clarifies parents’ rights.
I move amendment 42.
Euan Robson: At stage 2, I gave Lord James
Douglas-Hamilton the commitment that I would
consider in advance of stage 3 the wording of his
amendment 230 regarding dispute resolution
arrangements. Amendment 45 makes it explicit
that those arrangements will not be compulsory,
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will be free of charge and cannot prejudice the
rights of the parents or young person to make a
referral to the tribunal.
I resist amendments 42 and 44, because it is
unnecessary to have in the bill what they would
provide for.
Donald Gorrie: While the minister is talking
about tribunals and before we vote on
amendments 78 and 79, will he make it clear
whether he is saying that people are allowed to
have representatives with them at the tribunals
and explain how that would work out?
Euan Robson: Yes. I make that clear to the
member—I thought that I had done so.
As I said before, the details of dispute resolution
services are still being developed and will be set
out in regulations in due course, as per section
17(2). Regulations will make clear the
requirements on education authorities and how
dispute resolution services should operate.
Importantly, the code of practice will provide
further practical guidance on that.
For those reasons I ask Lord James to withdraw
amendment 42 and not to move amendment 44.
Lord James Douglas-Hamilton: An important
issue of principle is involved, which should be
included in the bill. I do not think that issues of
principle should be left to regulations. I will press
amendment 42.
The Deputy Presiding Officer (Trish
Godman): The question is, that amendment 42 be
agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: I heard a no.
There will be a division. [Interruption.] I said that I
heard a no. There is a one-minute vote.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
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Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
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Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 51, Against 59, Abstentions 0.
Amendment 42 disagreed to.
Amendment 43 moved—[Euan Robson]—and
agreed to.
Amendment 44 moved—[Lord James DouglasHamilton].
15:45
The Deputy Presiding Officer: The question is,
that amendment 44 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: I heard a no
and a yes; therefore, there will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
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MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
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Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 51, Against 59, Abstentions 0.
Amendment 44 disagreed to.
Amendment 45 moved—[Euan Robson]—and
agreed to.
Section 12—Additional Support Needs
Tribunals for Scotland
Amendments 78 and 79 not moved.
Section 13—References to Tribunal in relation
to co-ordinated support plan
Amendment 46 moved—[Euan Robson]—and
agreed to.
The Deputy Presiding Officer: Group 11 is on
the right to make reference to the tribunal.
Amendment 80, in the name of Robert Brown, is
grouped with amendments 81, 82, 47, 83 to 85,
48, 86, 49, 89, 50 and 56. If amendment 47 is
agreed to, amendment 83 will be pre-empted. I
call Robert Brown to move amendment 80 and to
speak to all the amendments in the group.
Robert Brown: I will give the Parliament some
background to the question of tribunals, which
have been one of the important considerations in
the bill. The view of the Education Committee was
that there probably needed to be a move forward
on the jurisdiction of the tribunal. Various different
formulations were proposed by different committee
members. Two amendments were agreed to, one
of which is contained in section 13(3)(ba) and one
of which is contained in section 14A.
Section 14A gives the Scottish ministers powers
by statutory instrument to extend at a later point
the jurisdiction of the tribunals. It concentrates on
a number of different possibilities that might be
followed once there is the light of experience to
guide them. The amendment to section 13
extended the jurisdiction of the tribunal and was
originally intended to go along with a sift by the
president of the tribunal to restrict its jurisdiction.
The concern, which is shared by ministers and
members of the committee, is that we do not want
to open the tribunal’s jurisdiction too widely
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because of the effect on resources that there
would be if the tribunal had to deal with a large
number of cases and was sucking in resources. I
share that concern. The intention of the
amendment at stage 2 was to deal with that
possibility by providing a mechanism for
controlling the tap, as it were.
By misadventure and for various different
reasons on the part of different members of the
committee, the extension of the tribunal was
agreed to, but the sift—the tap mechanism—was
not. Therefore, we have to return to the issue,
which is what amendment 80 is designed to do. It
provides for a sift mechanism for the president of
the tribunal, who has to be satisfied that there is “a
substantial issue” arising before the matter can go
forward to an appeal. There is relatively limited
scope for an appeal in that context.
Therefore, in a sense, there are two possible
ways forward. One mechanism is the extension of
the tribunal along with the sift. I make it clear that I
do not support existing section 13(3)(ba) by
itself—that would not be an acceptable
mechanism to me or, I am sure, to ministers or
members. With the sift, it might be acceptable.
The other mechanism is the extension of
powers. The advantage of that is that it would
allow the committee and the minister to consider
the situation once we have some experience of
the operation of the tribunal and some idea of the
number of cases that will come before it. My view
is that the civil servants’ advice to ministers has
been—as always—on the cautious side and that
the number of cases that go to the tribunal will be
a wee bit less than what they have suggested.
Nevertheless, none of us will know what the
number is until the proposals have been
implemented. The difficulty is that the minister has
said that even if the powers are included—as they
were by the committee—the Executive would not
be minded to exercise them. If that remains the
position, we need something more substantive in
the bill.
I am anxious to hear what the ministers say in
reply to what I have said, but I want there to be
some extension of the provisions in the original
draft of the bill, either by way of an undertaking to
use the powers or by way of a movement towards
extending the tribunal’s jurisdiction. My decision
on the matter will very much depend on the
minister’s response.
I hope that I have broadly explained the position.
The amendments—and amendment 80 in
particular—are linked in various ways to
amendments that the department has proposed to
take out the amendments that were successful at
stage 2. Obviously, I urge members to resist
those, subject to what the minister has to say.
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I am grateful for the time that I have been
allowed, Presiding Officer.
I move amendment 80.
Mr Ingram: Amendment 80, like the
amendments in my name in the group, aims to
extend the grounds for referral to the tribunal—that
is, the additional support needs tribunal and not a
co-ordinated support plan tribunal. We want a
tribunal that lives up to its name and is not hidebound by the very narrow remit that the Executive
has proposed. To that end, we shall oppose the
Executive’s attempts in amendments 47 and 50 to
strip away the stage 2 improvements that the
Education Committee made. Those improvements
were achieved by drawing on votes from members
of all the parties that are represented on the
committee.
The gains that were made included extending
the right of appeal to the tribunal to children with
complex or multiple needs whose support could be
co-ordinated by the education authority without the
involvement of other agencies, thus including
autistic or dyslexic children who would otherwise
not have access to the tribunal. We also
successfully inserted section 14A, which provides
for additional ministerial powers to extend the
grounds for referral to the tribunal.
Amendments 81, 82, 84 and 86 aim to extend
grounds in appropriate ways from when the bill is
implemented. Amendment 84 would allow parents
to appeal against failure to implement a CSP,
which—bizarrely—cannot be referred to the
tribunal as the bill currently stands. The Executive
appears to be depending on Her Majesty’s
Inspectorate of Education to investigate and act on
such cases, but HMIE is not in the habit of
following up individual cases at the time of
complaint. Complaints are kept on file for
reference at the next inspection. We do not want
parents to be caught in the distressing limbo that
might arise if they do not have the access to a
tribunal that we seek.
Euan Robson: The purpose of amendment 47
is to remove section 13(3)(ba), which was inserted
at stage 2. Paragraph (ba) extends the jurisdiction
of the tribunals to referrals on failures of education
authorities to make adequate or efficient provision
to meet the needs of individuals who would require
a CSP but for the fact that their needs can be met
by the authority’s education functions alone. That
takes the tribunals far beyond what they were
intended for, which would not be right, although I
understand why some members might feel that it
is necessary.
We all recognise that the current system for
supporting children and young people who face
barriers to learning is ineffective and that it needs
an overhaul. That is the purpose of the bill, and
that is why members agreed to its principles at
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stage 1. The policy intention is to take a fresh
approach and to recognise a wider range of
circumstances that may mean that pupils require
additional support in school to help them to
develop towards their full potential. We want to
encourage co-operation between all those who
provide additional support and the parents,
children and young people. It is recognised that
disputes will arise and that there must be
mechanisms for dealing with them, but there is no
desire to promote an adversarial approach.
Rather, we included provision for new means of
resolving difficulties, such as mediation and
dispute resolution. The tribunals are intended to
focus on the more complicated cases in which an
individual’s needs are such that they require a
CSP.
Section 13(3)(ba) would give a right of referral to
tribunals to parents of children and young people
who do not meet all the criteria for a CSP.
Specifically, it would give that right to those who
do not need significant additional support to be
provided from outwith the authority that is
exercising its educational functions. In response to
concerns from the committee and others about
those who do not qualify for a CSP but who have
additional support needs, we placed in section 2A
an explicit duty on education authorities to make
adequate and effective provision for each
individual’s additional support needs.
Equally important are the mechanisms that are
in place to allow parents and young people to
raise concerns that they have about the additional
support that is provided. There will be new
mediation services, a dispute resolution service
and, as Adam Ingram said, HMIE will monitor the
authorities. The bill also provides ministers with
powers of direction, and there are existing
remedies such as judicial reviews and the right to
make a complaint to Scottish ministers under
section 70 of the Education (Scotland) Act 1980.
Also, we have introduced measures in section 24A
to strengthen protection for children and young
people who have a record of needs. The support
that they are provided with will be protected, and
that protection could last for as long as four years.
I firmly believe that all those measures taken
collectively offer sufficient remedy for the concerns
of parents and will ensure that children receive the
support that they need to progress their learning. I
hope that members agree. I see no need to extend
access to the tribunals to the group of children and
young people that is described in section
13(3)(ba). I fully understand the fear and worry
that are involved in moving to a new system, but
we must guard against over-legislating, because
that is not the way to address those concerns.
Paragraph (ba) is not necessary, and I urge
members to support amendment 47, which
removes it.
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Amendment 48 is consequential to amendment
47.
Amendment 50 was intended to remove section
14A, which provides ministers with powers to
extend what can be referred to tribunals, but I do
not intend to move that amendment or the
consequential amendment 56. The Executive’s
intention is to consider what use should be made
of the powers. We believe that it will be valuable
for the Executive and the Education Committee to
take stock of the practical workings of the
legislation when the bill is enacted and its
provisions are in operation. Such a review will
provide a valuable context in which to consider the
application of the new powers. We need to do that
in the light of experience of the bill’s provisions in
action, with the attendant regulations and the code
of practice, which will inform the implementation of
the primary and secondary legislation.
It will also be appropriate to take account of the
views of the tribunals’ president in the light of his
or her experience. The proper process is to
involve the committee in post-legislative scrutiny of
the operation of the act and the tribunal procedure.
The experience gained from a period of operation
of the tribunals will also be valuable in assessing
the number of applications, as Robert Brown
mentioned. For those reasons, I do not intend to
move amendment 56.
I turn to amendments 80, 83, 85 and 89, in the
name of Robert Brown. There is an element of
déjà vu. The subsection that amendment 80 would
insert is, of course, well intentioned and, on the
face of it, the amendment offers a useful filter to
the corresponding provision in section 13(3)(ba).
However, I still have difficulties with it, not least
because I see no particular need for paragraph
(ba), as I have already said. Amendments 85 and
89 offer ministers the opportunity to define what
may be construed as a “substantial issue”. I fear
that that would take us back to the debate that we
are having today and that it would cause even
more concern and confusion about what can and
cannot be referred to the tribunals. Therefore, I
invite the member to indicate what he believes
would constitute “a substantial issue” that should
be considered at a tribunal hearing. Clarification
on that would be helpful.
However, in line with my stance on the need to
remove section 13(3)(ba) and section 14A, I ask
members not to support amendments 80, 83, 85
and 89.
16:00
Amendments 81, 82, 84 and 86, which are all in
the name of Adam Ingram, seek to extend the
jurisdiction of tribunals so that they could consider
issues that relate to a range of additional support
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needs. Amendments 81 and 82 would allow
decisions to be referred to the tribunals where
there was a dispute over the nature of a child’s
additional support needs or over the grounds for a
refusal of an assessment. The mediation and
dispute resolution arrangements that we are
putting in place will be able to address such issues
as they arise. The tribunals system will be required
to take account of those children who have the
most extensive needs, so we need to guard
against its being used to adjudicate on every
decision that an education authority might take.
That is not the tribunals’ role.
Amendment 84 aims to allow a failure to deliver
the support set out in a CSP to be referred to the
tribunal, but no definition is given of what marks
something as a failure. The amendment would
fundamentally change the role of tribunals to one
of monitoring service delivery, which we debated
at stage 2. As I have said repeatedly, the role of
monitoring delivery is for HMIE, not the tribunals.
Also, the amendment fails to accommodate other
provisions in the bill and in other legislation that
provide avenues whereby parents can seek
resolution if they feel that education authorities are
not meeting their obligations.
Amendment 86 is consequential on amendment
84.
I do not support amendment 49, in the name of
Fiona Hyslop. As I said, the Executive’s intention
is to consider what use should be made of the
powers in section 14A. It is most important that the
Executive and the Education Committee take
stock of the practical workings of the bill once it is
enacted and comes into operation. Amendment 49
would pre-empt that by requiring that the powers
be used within two years of the commencement of
the bill. Moreover, the amendment would require
ministers to extend to the tribunals at least those
categories of decision and failure that are listed in
sections 14A(1)(a) and 14A(1)(b), regardless of
whether, as the system developed, users felt that
that was necessary or desirable. Therefore, I ask
members to reject amendment 49.
Fiona Hyslop: One of the more interesting parts
of stage 3 consideration is to see some movement
from the Executive during the course of the
debate. As members who have paid close
attention will already know—those who have not
will know now—we have seen that movement,
which is welcome given the essential role that the
tribunals will have.
Had eligibility for CSPs been expanded, access
to the tribunals would have been less important,
but as that did not happen, the tribunals are a core
issue. Yes, we want to provide for dispute
resolution and mediation, but it will still be
necessary in some instances for disputes to go to
tribunals. The Executive’s approach would have
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been more honest if, instead of using the wider
term “additional support needs tribunals”, it had
called them co-ordinated support plan tribunals.
Adam Ingram’s points on that issue were well
made.
We have seen movement on whether the use of
the tribunals should be expanded. In our stage 1
report, we said that it should. The minister has
now said that he will consider using the powers.
Amendment 49 would give the Executive two
years to consider those powers, but then the
Executive would be required to lay an order
extending the powers of the tribunals to include
those that are outlined in the section that was
inserted by Robert Brown’s amendment at stage
2. Amendment 49 would be a good step forward.
Just as the minister wants the Education
Committee to take stock, I want the Executive to
take stock and my amendment would give it two
years to do that.
Another welcome concession that we have
managed to achieve is two years’ protection for
those children who currently have a record of
needs. The reason that amendment 49 specifies
that ministers must come back to the Parliament
with an order within two years is that there is now
protection on the face of the bill for children who
have a record of needs to ensure that they receive
a CSP assessment within that time.
Let me speak briefly to amendment 84, which is
absolutely core. Regardless of any changes that
might be made, if the education or health authority
fails to deliver the additional support needs that
are contained within an agreed CSP, the minister
is saying that HMIE will sort that out. When will
HMIE do that? Will that be when the child has left
primary school, during the inspections that take
place every three or four years? That does not
make sense. Amendment 84 would ensure that,
within the narrow confines that the bill provides,
there would be some redress if the support needs
that were agreed in a co-ordinated support plan
were not lived up to. That issue, in particular,
merits attention.
There has been some movement. I understand
that in his summing-up Robert Brown might make
some remarks about sifting, but I would like there
to be a requirement that we move somewhat.
Under amendment 49, the minister would have to
come back within two years to extend the powers.
Dr Murray: I support Executive amendment 47,
which removes a provision that was inserted at
stage 2. Initially, when I had discussions with
Children in Scotland and others, I had sympathy
with the intentions behind lines 20 to 24 on page
14 of the bill, although I did not vote for their
insertion at stage 2. I was sympathetic to the
provision because I thought that it could provide
reassurance to parents of children who have
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records of needs but who will be ineligible for coordinated support plans in future. On further
reflection, I believe that section 13(3)(ba) would
restore to the legislation much of the uncertainty
that surrounded eligibility for records of needs,
which has led to postcode record-of-needs
provision. It would remove the clarity of definition
surrounding co-ordinated support plans that is one
of the strengths of the bill.
Ministers have made it quite clear that local
authorities have a duty to provide additional
support for all children who need it to achieve their
full educational potential. If they fail to do so, they
are breaking the law and there are a number of
ways in which people can get recompense, not
just through HMIE. The minister has introduced
further reassurance for parents of children with
records of needs who will not be eligible for CSPs
by introducing at stage 2 section 24A, which is
much more specific and less open-ended in its
definitions and intentions and is, therefore, a more
robust provision.
I support amendment 47, to remove section
13(3)(ba) from the bill. If the provision is removed,
the additional qualification in amendment 80 will
not be required, so I urge Robert Brown to
withdraw amendment 80 in favour of amendment
47.
Lord James Douglas-Hamilton: I have
supported Robert Brown’s amendments, I do
support them and I will continue to support them.
Of far more importance, the majority of members
of the Education Committee supported them.
As convener of the Education Committee,
Robert Brown has lodged an extremely important
amendment in amendment 80, on the right to
make a referral based on a failure to make
adequate or efficient provision. In my view, the
amendment is altogether reasonable.
Amendment 81 would cover situations in which
there is a dispute over the facts and the nature of
a child’s additional support needs. Again, the
amendment is altogether reasonable. Amendment
82 widens eligibility, which we support.
We are very much opposed to the minister’s
attempts in amendment 47 to leave out lines on
page 14 of the bill that would widen the eligibility
for referral to the tribunal. I pay tribute to Robert
Brown for the convincing case that he put in
committee. We would be wise to follow him in
adopting the theme of expanding eligibility.
I am glad that the minister will not move
amendments 50 and 56, which would remove a
very large section from the bill. The section was
inserted on the basis that the best possible deal
must be offered to children with additional support
needs and that the section offered a much more
comprehensive deal than the Executive was
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offering at that stage. It would be a tragedy if the
minister were allowed to undo the work of the
Education Committee.
Amendment 84 relates to the failure of an
education authority or any person identified in the
plan. It is a sensible way of ensuring that the terms
of a CSP are followed. Failure means failure and
is pretty easy to identify when we see it. The word
does not need excessive interpretation before
being inserted in the bill.
Amendments 85 and 89 would empower
ministers by regulations to interpret what is a
substantial issue. That is an obvious safeguard in
the event of unforeseen consequences.
Amendment 49 would enable ministers to
extend categories of decision in respect of which a
reference to a tribunal can be made. It can be very
important for each individual case to be weighed
on its merits, which can easily highlight
exceptional circumstances that may require
particular solutions that are suited to the child or
young person in question. If the minister does not
believe me, I recommend that he see the movie
“Lorenzo’s Oil”, in which Susan Sarandon plays a
distinguished role as the mother who knows what
should be done for her child.
This group of amendments is probably the most
important on which we must decide today. If the
Executive is sincere about wanting to help people
who have additional support needs, I hope that it
will establish its good will by responding positively
to Robert Brown’s amendments.
Mr Macintosh: At the risk of repeating myself, I
want to make it absolutely clear that I do not
believe that the duties and rights in the bill depend
on a CSP or access to a tribunal. The bill contains
powers for all children.
That said, many parents are aware from bitter
experience that a mechanism is sometimes
needed to enforce their children’s rights. The
dispute resolution process that the Executive
introduced goes some way to allaying such
concerns and anxieties. If we could be sure of the
numbers that would be involved, having an
independent tribunal that dealt with all dispute
resolution situations would undoubtedly be a less
cumbersome mechanism and would have a
greater logical appeal.
However, given the way in which the bill is
structured, many committee members hesitated
before undermining that structure by increasing
the numbers that could be referred to the tribunal.
Such a solution might be neater; however, as
Elaine Murray pointed out, we run the risk of
repeating the mistakes of the record-of-needs
system. We would simply turn the useful CSP
document into a process for securing resources.
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As Robert Brown knows, I was very sympathetic
to the idea that the president of the new tribunal
should sift the numbers. However, given the
minister’s assurances that he will examine the
impact of the bill in practice, that he will consult the
president of the tribunal to hear the tribunal’s
views and that the Education Committee will have
a post-legislative scrutiny role—which is
something that we discussed at stage 2—I urge
Robert Brown not to press amendment 80 and all
members to support amendment 47.
Rhona Brankin: I rise to oppose the opening up
of the tribunal system as set out in section
13(3)(ba) and to support the Executive’s
amendment 47. The decision to open up the
tribunal system fundamentally shifts the bill’s focus
away from children who have the most complex
needs and require interagency support. Indeed, it
shifts the whole process towards confrontation
when the bill’s thrust is to seek to remove barriers
to learning and to give parents and young people
new rights to access mediation and dispute
resolution services and, in some cases, the
tribunal. Opening up the tribunal system will also
shift resources away from provision for young
people with additional support needs towards the
system itself. As a result, I urge members to
support the Executive amendments and to oppose
the other amendments in the group.
Robert Brown: The debate has been very
interesting. I am pleased to hear the minister’s
response, which, as Fiona Hyslop pointed out,
moves things forward a bit.
Several members have rightly pointed out that
the tribunals will deal with additional support
needs, not CSPs. Indeed, that has been a slight
sticking point in our approach to this issue.
Moreover, the minister is right to say that the bill
contains a series of what might be called
bureaucratic and personal remedies. For example,
section 2A, which extends the local authority’s
duty, brings with it the remedy of a judicial review
through the courts. As a result, the bill contains a
legal framework that offers individuals remedies at
that particular level. Indeed, the minister was also
right to say that section 70 remedies, mediation
and
advocacy
arrangements
and
HMIE
involvement are also available.
I have to say that I am not as cynical or as
sceptical as some members are about HMIE’s
role. HMIE has been one of the organisations that
have most impressed the Education Committee
since it was set up in May. Its ability to deal with
systems—which is the important issue in this
case—and to find the level playing field that
members have mentioned to address these
matters is quite significant.
Fiona Hyslop said that the committee supported
widening the tribunal’s jurisdiction in its stage 1
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report. However, that is not quite right. The
committee actually asked the Executive to look at
the issue again. Indeed, the committee’s
recommendation was carefully worded to obtain
unanimous support from members. Nevertheless, I
entirely accept that, because of issues that were
raised at the time, the thrust of committee
members’ views was that they supported widening
the tribunal’s jurisdiction.
16:15
At the end of the day, it seems to me that what
we have now got is an answer to the dilemma that
I posed in the opening exchange in the debate on
this group of amendments. There are certain ways
forward, and I think that the right way forward is to
look at the situation in the light of experience. I
have been encouraged by the minister’s response,
which he read out in careful terms and which will
be recorded in the Official Report. I accept the
Executive’s good faith in the matter. I also accept
that the proper way to deal with the issue is to look
at it in the light of experience and, in particular, to
consider the views of the tribunal president and
the committee. The Executive’s intention to
consider what use should be made of the powers
so granted is an important commitment in that
regard.
Against that background, I am prepared not to
press amendment 80, on the understanding that
the principal powers contained in existing section
14A are retained against the background of the
undertakings made by ministers in that regard.
Certain consequential amendments arise in both
situations, but that means that I would also accept
amendment 47, to delete the original amendment
to section 13.
The debate has done its work. If I may say so, it
has been a good example of the Parliament and
the Executive working together and of the
Executive responding to the concerns expressed
in committee. I was grateful for Lord James
Douglas-Hamilton’s words of support as a loyal
deputy convener, but unfortunately I cannot agree
with him as to the remedy. I think that he should
be responding, as I am trying to do, to the
ministerial undertakings.
The Deputy Presiding Officer (Trish
Godman): As Robert Brown has sought leave to
withdraw amendment 80, do members agree that
that amendment be withdrawn?
Members: No.
The Deputy Presiding Officer: There will be a
division. The question is—
Robert Brown: With great respect, Presiding
Officer, nobody has moved amendment 80.
The Deputy Presiding Officer: As you have
just wound up the debate, there was an
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assumption on my part that you had moved it. If
you had not done so, you should not have had the
right to sum up.
Robert Brown: On a point of order, Presiding
Officer. I think that I should be asked to press or
withdraw my amendment. As you rightly said, my
indication, which I did not demur from, was that I
would wish to withdraw the amendment, and that
is the position, subject to the chamber’s
agreement. Somebody else would have to move
the amendment formally if that was not the case—
I think.
The
Deputy
Presiding
Officer:
That
amendment has been moved. When I asked
whether members agreed to your request to
withdraw the amendment, I heard a yes and I
heard a no, so we will go to a vote.
The question is, that amendment 80 be
withdrawn. Is that agreed?
Johann Lamont (Glasgow Pollok) (Lab): On a
point of order, Presiding Officer. My understanding
is that if permission to withdraw an amendment is
not granted, we move straight to the substance of
the vote.
The Deputy Presiding Officer:
absolutely correct. I apologise for that.

You

are

The question is, that amendment 80 be agreed
to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
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MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
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Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 54, Against 61, Abstentions 0.
Amendment 80 disagreed to.
Amendment 81 moved—[Mr Adam Ingram.]
The Deputy Presiding Officer: The question is,
that amendment 81 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
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McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Welsh, Mr Andrew (Angus) (SNP)

Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST

The Deputy Presiding Officer: The question is,
that amendment 82 be agreed to. Are we agreed?

Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
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The Deputy Presiding Officer: The result of
the division is: For 55, Against 61, Abstentions 0.
Amendment 81 disagreed to.
Amendment 82 moved—[Mr Adam Ingram].

Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
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Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
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Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 54, Against 61, Abstentions 0.
Amendment 82 disagreed to.
The Deputy Presiding Officer: Amendment 47
was debated with amendment 80. I remind
members that, if amendment 47 is agreed to, it will
pre-empt amendment 83.
Amendment 47 moved—[Euan Robson].
The Deputy Presiding Officer: The question is,
that amendment 47 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
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Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Welsh, Mr Andrew (Angus) (SNP)
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The Deputy Presiding Officer: The result of
the division is: For 61, Against 54, Abstentions 0.
Amendment 47 agreed to.
Amendment 93 moved—[Rhona Brankin]—and
agreed to.
Amendment 84 moved—[Mr Adam Ingram].
The Deputy Presiding Officer: The question is,
that amendment 84 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Welsh, Mr Andrew (Angus) (SNP)
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AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 54, Against 61, Abstentions 0.
Amendment 84 disagreed to.
Amendment 85 not moved.
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Section 14—Powers of Tribunal in relation to
reference
Amendment 48 moved—[Euan Robson.]
The Deputy Presiding Officer: The question is,
that amendment 48 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
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The Deputy Presiding Officer: There will be a
division.

AGAINST

FOR

Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Smith, Iain (North East Fife) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Welsh, Mr Andrew (Angus) (SNP)

Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Welsh, Mr Andrew (Angus) (SNP)

Amendment 48 agreed to.
Amendment 86 moved—[Mr Adam Ingram.]
The Deputy Presiding Officer: The question is,
that amendment 86 be agreed to. Are we agreed?
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Members: No.

Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 60, Against 56, Abstentions 0.
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AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
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Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 54, Against 61, Abstentions 0.
Amendment 86 disagreed to.
The Deputy Presiding Officer: Group 12 is on
the powers of the tribunal in relation to reference.
Amendment 87, in the name of Adam Ingram, is
grouped with amendment 88.
Mr Ingram: Amendment 87 will extend the
powers of the tribunal to ensure that it can direct
anyone involved in delivering a co-ordinated
support plan to fulfil their obligations. No doubt the
minister will argue that such powers are implicit in
the bill, but many fears have been raised during
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consideration of the bill about the fact that
agencies outwith the education authority will not
be under the same obligation to deliver that the
education authority will be under. Providing those
powers explicitly in the bill will help to reassure
those with such concerns. I will leave amendment
88 for my colleague Fiona Hyslop to explain.
I move amendment 87.
Fiona Hyslop: Amendment 88 would allow
ministers to empower tribunals to impose
sanctions on education authorities or other
appropriate agencies if they fail to comply with a
tribunal decision. I have concerns. Robert Brown
said that somehow I was questioning the
performance of HMIE, but that is not in the least
true. I question its ability to examine individual
cases, because it does not look at individual
cases. If, in an individual case, an agency or
education authority has not carried out a decision
of a tribunal, the tribunal must have the power to
impose some kind of sanction.
Recommendation 73 of the Education
Committee’s stage 1 report said that the role of
HMIE should be explained. Frankly, I think that
that role has not been explained. That is one of
the reasons why we want to strengthen the
powers of tribunals, so that they can impose
sanctions if a health authority or an education
authority fails to comply with their decisions. We
cannot wait three or four years for a school or local
authority inspection for that to happen.
16:30
Lord James Douglas-Hamilton: Amendment
87 would make it clear that tribunals could require
not only authorities to take certain actions, but any
person who is identified in a plan as a person by
whom additional support should be provided. It is
essential that the tribunals have teeth and the
amendment would extend their authority.
On amendment 88, it is important that if an
education authority or another agency neglects or
maltreats a young person who has additional
support needs, appropriate sanctions should be in
place if there is a failure to comply with tribunal
decisions. Amendment 88 is a worthy attempt to
ensure that children who have additional support
needs are properly looked after.
Euan Robson: Amendment 87 seeks to extend
the tribunals’ jurisdiction by giving them powers to
require non-education authority providers of
additional support that are named in the CSP to
take action as determined by a tribunal. However,
that is not necessary, because education
authorities will be able to request the help of other
agencies under section 19. Those agencies must
comply, except in limited circumstances. It is
important that a single agency takes a clear lead
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in securing provision for children and young
people who require additional support. That
responsibility should rest with education
authorities, which hold responsibility for children’s
education. Ministers will have powers under the
bill to direct education authorities, whether on
specific matters or more generally, and there will
be similar powers to direct other statutory bodies
that fail to comply with relevant duties. As I see no
reason to extend the tribunals’ powers as
suggested by amendment 87, I ask members to
reject it.
Similarly, amendment 88 is unhelpful. To
provide the tribunals with powers to impose
unspecified sanctions on education authorities and
other agencies would change the nature and role
of the tribunals. Other agencies will not be one of
the parties at tribunals and will not have the
opportunity to make representations, although
they may appear as witnesses for a party. As I
said, ministers have sufficient powers of direction
in the unlikely event that an education authority
chooses to ignore the requirements of a tribunal. It
is not appropriate or necessary to hand such
powers to the tribunals. Therefore, I ask members
to oppose amendment 88.
Mr Ingram: We will have to agree to disagree
with the minister’s interpretation.
The Deputy Presiding Officer: The question is,
that amendment 87 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fox, Colin (Lothians) (SSP)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
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Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Tosh, Murray (West of Scotland) (Con)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
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Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 43, Against 65, Abstentions 0.
Amendment 87 disagreed to.
Amendment 88 moved—[Fiona Hyslop].
The Deputy Presiding Officer: The question is,
that amendment 88 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fox, Colin (Lothians) (SSP)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Tosh, Murray (West of Scotland) (Con)
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AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)
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The Deputy Presiding Officer: The result of
the division is: For 42, Against 66, Abstentions 0.
Amendment 88 disagreed to.
Section 14A—References to Tribunal and
powers of Tribunal: further provision
Amendment 49 moved—[Fiona Hyslop].
The Deputy Presiding Officer: The question is,
that amendment 49 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fox, Colin (Lothians) (SSP)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Tosh, Murray (West of Scotland) (Con)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 51, Against 61, Abstentions 0.
Amendment 49 disagreed to.
Amendments 89 and 50 not moved.
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Section 19—Other agencies etc to help in
exercise of functions under this Act
The Deputy Presiding Officer: Amendment 51,
in the name of the minister, is in a group on its
own.
Euan Robson: Amendment 51 is a technical
amendment to add the word “unduly” to section
19(5), in relation to education authorities, to make
it consistent with 19(3)(b), in relation to other
agencies. I thank either Elaine Murray or Fiona
Hyslop, one of whom noticed the discrepancy.
I move amendment 51.
Amendment 51 agreed to.
After section 19
The Deputy Presiding Officer: Amendment 70,
in the name of Rosemary Byrne, is grouped with
amendment 70A.
Ms Byrne: Amendment 70 seeks to ensure that
the bill is implemented evenly across the country,
that all children and young people with additional
support needs are provided with the same level of
support regardless of where they live and that
different local authorities provide services at the
same level.
One of the problems with the record of needs
was that the numbers varied from one local
authority to another, which resulted in children and
young people in one area having records while
those with similar needs in other areas did not.
Often, those without records of needs had more
needs than those who had them. At stage 2, the
minister opposed the amendment on the ground
that HMIE would take responsibility for the
monitoring of the bill. HMIE did not do a
particularly good job of ensuring that the record-ofneeds system was operated with equality and
evenness across the country. We have heard over
and over again in the debate today about the
weaknesses of the implementation of the recordof-needs system. We should at least be finding
ways to monitor the situation.
I accept amendment 70A.
In some schools, needs are met regardless of
whether a record of needs has been opened.
Good practice happens in those schools and I am
sure that it will happen elsewhere again. However,
we have to monitor the situation to ensure that that
good practice is spread. That is all that the
amendment is designed to do.
I move amendment 70.
Fiona Hyslop: I welcome amendment 70’s
introduction of the idea of monitoring the
implementation of the bill. Amendment 70A
suggests that we have an annual report thereafter
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to revisit the issue. This would not be the first time
that Parliament had asked for reports back on the
implementation of an important piece of
legislation. If we consider that the bill is based on
good faith and trust, we have a duty and a
responsibility to examine the process and the
practical implementation of the bill.
Rosemary Byrne spoke about the problem of
disparity in the delivery of special needs support at
present. We do not want to see that revisited with
the bill. The bill contains provisions on additional
support needs and duties, but we remain to be
convinced that the practical implementation of the
bill will be equal throughout the country. It would
be useful if the Parliament were able to see an
annual report from HMIE because that would give
some confidence that the implementation of the
bill throughout the country was practical, fair and
equitable.
I move amendment 70A.
Lord James Douglas-Hamilton: We support
the amendments as the Parliament and the people
have a right to know whether particular problems
have arisen so that they can be dealt with in the
best ways possible within a reasonable timescale.
The amendments would ensure that Parliament is
given the necessary information; if the bill works
less well than the Executive anticipates, we should
have the right to focus on matters that require
urgent attention. If the ministers are so certain that
the bill will be in the public interest, they should not
be afraid of the people knowing the facts.
Robin Harper: It is essential that amendment
70 should be agreed to. There were serious
weaknesses in the previous system. We have no
guarantee yet that the new system will work as
effectively as we all hope it will. I urge everybody
to support amendment 70.
Euan Robson: I recognise the concerns that lie
behind amendment 70. I share Rosemary Byrne’s
view that the bill should be implemented smoothly
and its impact monitored over time. However, the
amendment is unnecessary and the Education
Committee took the same view when it considered
a similar amendment at stage 2.
I assure members that the implementation of the
new system that will be established by the bill will
be monitored. HMIE will check implementation in
each education authority area, particularly as we
move from the current system to the new
framework that is set out in the bill. Scottish
ministers will receive advice from HMIE as the
new system beds in. In particular, we shall know
the use that is being made of each authority’s
mediation and dispute resolution arrangements.
We shall know how many cases are referred to
tribunals from each authority area. Such
information will allow us to take action if required.
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As members know, ministers have powers of
direction that can be used to require any education
authority to take remedial action where necessary.
In addition, education authorities and other
agencies will be advised by the code of practice,
which will offer guidance on minimum standards
with the aim of promoting consistent good practice
throughout Scotland. Our national priorities will
continue to drive forward improvements in all
areas of education, including support for those
with additional needs. We will continue to monitor
progress in that area.
I reject Rosemary Byrne’s criticism of HMIE.
Although amendment 70 is well intended, it would
not add anything of substantial value to the range
of monitoring options available to us. Indeed it
would add a substantial burden instead and I just
do not believe that we need it. I ask members to
reject the amendment.
For the same reasons, I ask members to reject
amendment 70A, which simply seeks to amend
amendment 70 to make it clear that annual reports
are required in that context.
Ms Byrne: I do not accept the minister’s
argument that the implementation of the new
system will be monitored. Not everyone has
access to tribunals so monitoring the system on
the basis of referrals to tribunals will not work for a
start. As I said earlier, it is clear that HMIE did not
monitor what happened to the record of needs and
we had a patchy service throughout the country. I
do not know how the minister can be confident if
we are to monitor the bill in the same way. I ask
people to support amendment 70.
Fiona Hyslop: In the interests of time, I will not
wind up.
The Deputy Presiding Officer: The question is,
that amendment 70A be agreed to. Are we
agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
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Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
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McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 52, Against 59, Abstentions 0.
Amendment 70A disagreed to.
16:45
The Deputy Presiding Officer: The question is,
that amendment 70 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)

7450

Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
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Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 51, Against 59, Abstentions 0.
Amendment 70 disagreed to.
Section 23—Code of practice and directions
Amendment 71 moved—[Ms Rosemary Byrne].
The Deputy Presiding Officer: The question is,
that amendment 71 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
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Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
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Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 51, Against 60, Abstentions 0.
Amendment 71 disagreed to.
The Deputy Presiding Officer: Group 15 is on
the code of conduct. Amendment 52, in the name
of Rosemary Byrne, is in a group on its own. I ask
the member to be brief.
Ms Byrne: Amendment 52 seeks to ensure that
the code of practice has a legal foundation through
the affirmative procedure. During today’s
proceedings, there have been many references to
the fact that aspects of the bill will go into the code
of practice. The code started out as a set of
guidelines but, during the committee stages, we
saw the importance of the document and it
became a code of practice. Many witnesses have
been told that that their concerns will be dealt with
through the code. Indeed, there has been so much
reference to the code that I feel that it is essential
that it is embedded in law through the affirmative
procedure.
I was disappointed that the minister’s
amendment at stage 2 did not go as far as my
amendment goes. I believe that I am not the only
member who was under the impression that Peter
Peacock was going to do what amendment 52
seeks to do. In committee, Dr Murray stated:
“The code of practice will be important for interpreting the
bill.”—[Official Report, Education Committee, 17 December
2003; c 576.]

She asked for more information about the
consultation mechanism—which the committee
welcomed—and went on to ask what the code’s
status would be. I could read out many more
quotes from committee proceedings, but I have
been asked to be quick.
Unless we can embed the code of practice in
law through the affirmative procedure, it will not be
worth the paper on which it is written. The code
will be the guiding influence on the bill’s
implementation. All the areas of concern that
witnesses raised have been dumped into the code
instead of being included in the bill. That was a
trick that was cleverly done, but we have now to
catch up with it. I ask members to support my
amendment.
I move amendment 52.
Lord James Douglas-Hamilton: Amendment
52 makes it clear that the code of practice should
be approved by the Parliament by affirmative
resolution. The matters concerned are of great
complexity and concern to children, parents,
carers and teachers. Surely it is right that the
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Parliament should be fully involved and informed
in a proactive way about matters of such
sensitivity.
Fiona Hyslop: I, too, support amendment 52,
which is an essential amendment. The evidence
that
the
committee
received
and
the
representations that were made were that so
much will be reliant on the code of practice that it
would be wrong to leave it as a negative
instrument; it must go forward by the affirmative
resolution procedure. Indeed, at one point, the
minister acknowledged the possibility that, in
effect, the Parliament’s consideration of the bill will
have drawn up the content of the code of practice,
so the Parliament would be well placed to consider
the code if it came before the Parliament as an
affirmative instrument. It is essential for that to
happen, particularly when we bear in mind the fact
that the bill is so dependent on the code of
practice.
Euan Robson: Amendment 52 is too inflexible
and it is unnecessary. At stage 2, we introduced
amendments to section 23, which provided
specifically for consultation on the draft code of
practice with education authorities, appropriate
agencies and others. The Parliament will have 40
days in which to consider and offer comments on
the draft code. Before they proceed to publish the
code, ministers must take account of the views
that were expressed by the Parliament.
The intention behind the amendments to section
23 is to provide a wide range of people who have
an interest in the system with the opportunity to
contribute. We want to ensure an effective
document. Our intention is for the code to be
shaped by the views of as wide a range of
interests as possible, particularly by the views of
those who work with the code—parents, young
people and front-line practitioners.
I believe that we have got the right balance in
enabling the Parliament to scrutinise and comment
on the code without adopting the more rigid
approach that a formal resolution of the Parliament
would entail. I ask members to oppose
amendment 52.
The Deputy Presiding Officer: I ask Rosemary
Byrne whether she wishes to press amendment
52.
Ms Byrne: Again, I do not feel that the minister
is getting the point that members are making. I
welcome the consultation that has been provided
on the code of practice. I welcome everything else
that was included in the Executive’s stage 2
amendment, but that does not take away from the
fact that we need to have the affirmative
procedure. It is important that members support
my amendment. I will press amendment 52.
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The Deputy Presiding Officer: The question is,
that amendment 52 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)


360

7456

Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 53, Against 60, Abstentions 0.
Amendment 52 disagreed to.
Section 23A—Requests under this Act: further
provision
The Deputy Presiding Officer: If amendment
90 is agreed to, I will not call amendment 53.
Amendment 90 moved—[Mr Adam Ingram].
The Deputy Presiding Officer: The question is,
that amendment 90 be agreed to. Are we agreed?
Members: No.
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The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
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Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 53, Against 60, Abstentions 0.
Amendment 90 disagreed to.
Amendment 53 moved—[Euan Robson]—and
agreed to.
Section 24—Interpretation
Amendment 54 moved—[Euan Robson]—and
agreed to.
Amendment 72 moved—[Lord James DouglasHamilton].
The Deputy Presiding Officer: The question is,
that amendment 72 be agreed to. Are we all
agreed?
Members: No.
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The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Mundell, David (South of Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
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Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

ABSTENTIONS
Harper, Robin (Lothians) (Green)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)

The Deputy Presiding Officer: The result of
the division is: For 51, Against 60, Abstentions 3.
Amendment 72 disagreed to.
After section 24A
Amendment 55 moved—[Euan Robson]—and
agreed to.
Section 27—Orders, regulations and rules
Amendment 56 not moved.
Schedule 1
ADDITIONAL SUPPORT NEEDS TRIBUNALS FOR SCOTLAND

Amendments 57 and
Robson]—and agreed to.

58

moved—[Euan
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Schedule 2

CHILDREN AND YOUNG PERSONS WITH ADDITIONAL SUPPORT
NEEDS: PLACING REQUESTS

Amendment 59 moved—[Euan Robson]—and
agreed to.
The Deputy Presiding Officer: In order to allow
the usual 30-minute debate on whether the bill be
passed, I invite the Minister for Parliamentary
Business to move a motion without notice that
decision time today be put back to 5.33 pm.
Motion moved,
That, under Rule 11.2.4 of Standing Orders, Decision
Time on Thursday 1 April be taken at 5.33 pm.—[Patricia
Ferguson.]

Motion agreed to.
Schedule 3
MODIFICATION OF ENACTMENTS

The Deputy Presiding Officer: We now come
to group 16, on the modification of the Education
(Scotland) Act 1980. Amendment 60, in the name
of the minister, is in a group on its own.
Euan Robson: And finally: amendment 60 is a
straightforward, but important, amendment to the
Education (Scotland) Act 1980. Under section 23
of the 1980 act, one education authority can make
provision for the school education of a pupil from
another authority’s area, and can recover the cost
of that provision from that authority.
School education currently includes provision to
meet any special educational need. However, the
bill introduces a new system, which concerns
additional support. The amendment is necessary
to extend the existing power so as to allow an
education authority to provide for the additional
support of any child or young person, along with
their school education. The amendment ensures
that the existing power, which allows the receiving
authority to recover the costs of school education,
can also apply to recovering the costs of providing
additional support for that child or young person,
from the authority responsible. I thank COSLA for
drawing that to the Executive’s attention and I
hope that members will welcome amendment 60.
I move amendment 60.
Amendment 60 agreed to.
The Deputy Presiding Officer: That ends the
consideration of amendments.
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Education (Additional Support
for Learning) (Scotland) Bill
The Deputy Presiding Officer (Trish
Godman): The next item of business is a debate
on motion S2M-1039, in the name of Peter
Peacock, that the Education (Additional Support
for Learning) (Scotland) Bill be passed, and one
amendment to that motion.
17:00
The Minister for Education and Young People
(Peter Peacock): I am conscious that we have
had a long day and I will try to keep my remarks
as tight as I can.
Today marks the culmination of an extensive
process of consultation and parliamentary debate,
which has developed a bill that will introduce a
new and modern system to support all children—I
stress, all children—who need additional support
for learning, to allow them to benefit fully from their
education.
The bill has certainly generated a lot of interest
and has inspired a good deal of debate from all
corners of Scottish society, which shows the
strength of feeling that exists on the subject and
the desire to ensure that Scotland is as inclusive
as possible, which can only be a good thing. It is
not long ago that special educational needs or
disabilities of any kind were barely discussed, or
were discussed in pejorative terms, setting low
expectations for the groups of young people
concerned.
The Education (Scotland) Act 1980 was in its
time a landmark piece of legislation that brought
about significant change. We should not
underestimate the changes that this bill will bring
about. The only reason for the bill is to improve
children’s lives and make a difference to more
children than ever before. It is not about change
for the sake of change; it is about getting the
improvement that we want and about doing more
for our young people, in the recognition that what
we currently do for them is simply not enough.
Parliament has called for change to what has
become an outdated system, which we have
debated over the past weeks and months,
culminating in today’s debate.
The principles in the bill put children right at the
centre of all that we do and think about. The
fundamental provision is the new duty—I stress,
duty—on education authorities to assess and
address the needs of every child with barriers to
learning, irrespective of their having a statutory
learning plan. That is a new duty on local
authorities that gives all our children new rights
that have never been enjoyed before. The bill also
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places new duties on other agencies, such as
health and social work services, to assist the
education service. It removes the outdated and
overly bureaucratic record-of-needs process. It
provides for mediation services and dispute
resolution arrangements to help resolve disputes
between parents, the school and the education
authority. It introduces the new co-ordinated
support plan to better co-ordinate the multi-agency
input required to support those children and young
people with the most extensive needs and it
creates a new additional support needs tribunal to
hear appeals relating to co-ordinated support
plans. The bill strikes a good balance between
seeking to ensure that children with the most
extensive needs are protected, while introducing a
new system for the wider school population.

provisions for the under-threes. The bill provides
for formal consultation, for Parliament’s input into
the code of practice, and for the code of practice
to be applied to other agencies as well as to
education authorities. Finally, the bill contains
transitional arrangements to offer further
protection to those who have a record of needs.

I am grateful to everyone for all the work that
they have done leading up to the bill’s introduction
to Parliament and during its passage through the
Parliament and the Education Committee. Many
people contributed to that process. A wide range
of individuals and organisations have engaged
with us on the bill, including voluntary sector
organisations and professional agencies, and I am
grateful to them for being so willing to share their
many and varied opinions and experience. I place
on record my thanks to everyone for their
participation in the process.

17:06
Lord James Douglas-Hamilton (Lothians)
(Con): I thank the clerks and the staff of the
Scottish Parliament information centre for their
assistance in handling the bill. I warmly
congratulate Ken Macintosh on the success of his
amendment 8A. Those with a knowledge of autism
will be extremely grateful to him. I thank the
ministers for their good humour and I thank Euan
Robson, in particular, for his handling of the
committee—even if his concessions were few and
far between.

I thank also the Education Committee members
and officials for their hard work in giving the
principles of the bill detailed consideration and for
producing a balanced and thorough stage 1 report.
The committee’s dedication to the task has been
clearly demonstrated throughout the process. I
commend the way that the committee and the
Executive have worked together throughout the
process in a spirit of openness and co-operation to
secure the best possible options for our children
and young people. I also thank the members of
the other committees that took time to consider the
bill and contribute to the process. Last, but by no
means least, I thank Euan Robson for his efforts in
dealing with the detail of the bill, and the officials in
the Executive’s bill team for their hard work in
preparing the bill and the accompanying material.
Between the bill team, and the committee and its
officials, a great deal has been done to ensure that
views were taken on board wherever possible,
many of which are reflected in the bill as it stands.
Throughout the development of the bill, I have
been aware of members’ differing opinions and, in
some cases, their concerns that the proposals did
not go far enough. I have always said that we will
listen to and consider careful representations and
good arguments for the improvement of the bill. As
a result, we have lodged several amendments and
have supported others that have strengthened the
bill. For example, provisions relating to advocacy
are now included in the bill, as are strengthening
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The bill aims to create a stronger, better system
for supporting children’s learning and their specific
needs, and it will make a real difference to many
young people in Scotland. I commend the bill to
the Parliament.
I move,
That the Parliament agrees that the Education (Additional
Support for Learning) (Scotland) Bill be passed.

One such concession was the minister’s
response to Skill Scotland’s amendment with
regard to transition planning. Skill Scotland has
written to me to say that it is content, for the time
being, with the minister’s assurance that the code
of practice will specifically address good practice
around transition planning, including the extension
of planning time for those with more complex
needs. However, I ask the minister to confirm that
the code of practice will be formulated with the
utmost transparency.
The amendment in my name has been signed
by members of the Scottish National Party and the
leader of the Scottish Green Party, Robin Harper.
On 28 January, I stated:
“This subject needs to be addressed with humility by all
concerned, because we are dealing with the most
vulnerable in the community … There is a great deal to be
said for weighing the merits of each case on the best
interests and needs of the individual child.”—[Official
Report, 28 January 2004; c 5218.]

Paragraph 36 of the Education Committee’s stage
1 report states:
“The Committee recognises that the legislation makes
certain changes to existing rights, but the Committee is of
the view that any changes to legal rights must not represent
any lessening of the rights of any child to have their
additional support needs met.”

During the committee’s debates, the issue was the
subject of lengthy discussions, and Dyslexia
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Scotland was disappointed with the outcome—as
were other charities—because many children in
Scotland who have severe learning problems,
such as dyslexia, may not require support from
other agencies. In our view, such children
should—at the very least—be entitled to a support
plan; however, many of them will not be entitled to
that under the bill. The same argument can be
advanced on behalf of some children who suffer
from autism. Indeed, the National Autistic Society
is worried that some children with an autistic
spectrum disorder may not be assessed correctly,
as their needs are often hidden. The cross-party
group on autistic spectrum disorder has also
expressed considerable anxiety.
Many parents are rightly concerned because the
record of needs for which many of them had to
fight will no longer be recognised. They will have
no comparable document on which to rely in the
event of a dispute or proceedings before a
tribunal. There is genuine fear among parents that
some children with additional support needs could
fall through the net. I do not think that the
Executive has paid sufficient regard to the many
thousands of parents who have obtained records
of needs for their children, but whose children will
not be eligible for co-ordinated support plans. I
fear that the bill is trying to do too much too quickly
and, in solving some problems, will create others.
In the light of experience its terms may have to be
revisited and changed. Only a very bold member
of the Parliament could be confident that a code of
practice will be sufficient.
In conclusion, I will not vote against the bill;
however, we do not endorse the bill, as we still
have substantial reservations, which are outlined
in our amendment. If our worst fears turn out to be
correct, we will return to the issue. It appears that
the bill, in its entirety, is unlikely to stand the test of
time.
I move amendment S2M-1039.1, to insert at
end:
“but, in so doing, expresses concern that the Scottish
Executive did not act fully upon the recommendations of
the Education Committee’s 2nd Report 2004 (Session 2),
Stage 1 Report on Education (Additional Support for
Learning) (Scotland) Bill, and is concerned that a significant
number of parents who formerly had records of needs for
their child will no longer have comparable legal rights to
those parents whose children will qualify for a Co-ordinated
Support Plan.”

17:09
Fiona Hyslop (Lothians) (SNP): I, too, put on
record my thanks for the hard work of all my
colleagues on the committee and the clerks. I also
recognise the work of the Executive bill team and
the minister.

7466

During the process, I think that the minister
persuaded the committee and the Parliament in
some areas and that we persuaded him in a
number of areas. The bill has had a thorough
going over—I am not sure whether the minister
feels that he has also had a thorough going over. I
think that I recognised in some of Lord James
Douglas-Hamilton’s comments a backhanded
compliment, perhaps followed up by a sucker
punch from his experience. However, we should
recognise what has happened.
I have a heavy heart in rising to speak because I
support
Lord
James
Douglas-Hamilton’s
amendment. The bill is a difficult bill—we all
recognised that it would be—but there has been a
continuous debate about how fairness and justice
for all can be balanced against rationing resources
and targeting for a few. That has been a
contention throughout the debate on the bill. There
has been a debate about balancing the rights of
parents and children against the responsibilities
and resources of local authorities. The concern is
whether we have managed to reach the right
balance between the rights of parents and the
rights of authorities.
I acknowledge that concessions have been
made as the bill has progressed. Section 2A and
section 24A and the support and advocacy in the
bill are testament to that. There is some
recognition of the need to protect children who
currently have a record of needs, but there is a
danger that they will not have rights that are
comparable to the rights of those who have the
new CSP. That cuts to the heart of the matter.
There has been amelioration of some factors,
which I welcome and am pleased about. Much
attention has also been given to the early-years
debate and, in particular, to the importance of
recognising special needs and additional support
for learning at an early stage. I ask the minister to
reflect that, as part of this national bill, we will yet
again put more duties and responsibilities on
nursery nurses in order to deliver some of the
early provision. [Interruption.]
The Deputy Presiding Officer: Order. There
will be no applauding in the galleries, thank you.
Fiona Hyslop: I recognise that the Executive
has referred to three and four-year-olds, but I am
disappointed that the amendment relating to twoyear-olds was not accepted. An opportunity has
been missed. There could have been a universal
system. I think that we want a universal system
and that the ministers would like such a system,
but we are going too slowly for that. We will revisit
the legislation—certainly in dealing with a code of
practice—but I suspect that, later on, we will need
to ensure that we secure rights for all children to
ensure that all children’s support needs are met in
future.
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17:12
Robert Brown (Glasgow) (LD): Perhaps we
have arrived at this debate a little punch drunk and
battered by the sheer length of the stage 3
proceedings. It seems odd to recollect that there
was a time when I had never heard of the
Education (Additional Support for Learning)
(Scotland) Bill. However, I am glad that I have
dealt with it, as the experience has been
interesting. The bill is the first to go through the
Education Committee during my convenership and
it has been interesting to follow it through.
I thank the clerks and staff—Martin Verity and
his colleagues. In particular, I thank Irene Fleming,
who is about to leave the education clerk sector
for another posting in the Parliament. They have
all been absolutely brilliant during the exercise. I
also thank the ministers. We do so formally, but I
do so genuinely on this occasion because they
have bent over backwards to be careful and
considerate in their approach to the bill. When
they assumed office as the new ministers, they
had a fresh look at the matter, reconsidered it and
came back with a fresh version of the bill. Leaving
aside amendments, one seventh of the bill’s
sections are marked with an “A”, which indicates
that they were amended at the committee stage.
Therefore, the Opposition leaders—Lord James
Douglas-Hamilton and Fiona Hyslop—have been
a little less than gracious in accepting the extent to
which the Executive has taken issues on board.
The bill is difficult and a balance has had to be
struck between, on the one hand, the desire for a
universal system and, on the other hand, the
desire for specific targeted and focused attention
on the particular needs of certain categories of
children. I think that the bill has got the balance
broadly right. There can always be nuances and I
do not doubt that we can all take a slightly different
view of certain bits of the bill, but all the pressures
on it should be taken into account. To be honest, I
am not entirely convinced that Fiona Hyslop in
particular has steered the same course throughout
the bill. A number of slightly different arguments
have been pursued and it was notable that the
committee managed to achieve a unanimous
stage 1 recommendation, which has largely been
met by what has happened since.
The tribunals were one of the most contentious
issues, but the discussions that I had with Children
in Scotland and other organisations led me to
believe that they will be broadly content with the
eventual outcome.
This is a good bill, which will lead to significant
improvements for a vulnerable section of the
population. Apart from thanking the committee, the
ministers and the staff, it is important to thank the
children, the parents and the various voluntary
organisations that gave their input to the
committee.


366

7468

I finish by thanking the committee. We had a
good Education Committee on the bill, and all its
members have, without regard to party
considerations, taken their best steps to put
forward both their views and the views that were
presented to them. They debated the matter in a
reasonable and sensible fashion, and it has been
a privilege to be the convener of the committee. It
is a little unfortunate that we have a division of
opinion at the end, as I do not think that it is
justified by the nature of the debate. I hope that
the Parliament will unanimously pass the
Education (Additional Support for Learning)
(Scotland) Bill at the end of the day.
The Deputy Presiding Officer: Due to time
constraints, I will not be able to call all members
who have requested to speak. We will stick to tight
three-minute speeches.
17:16
Rhona Brankin (Midlothian) (Lab): I support
the Education (Additional Support for Learning)
(Scotland) Bill and I would like to put on the record
my thanks to the committee and the bill team for
what is an extremely complex bill. I also thank the
many people who have participated in some way
and made their views known.
I do not recognise the extremely uncharitable
comments that Mr Douglas-Hamilton made about
the ministers who have been involved with the bill.
I would like to put on the record my thanks to
those ministers for their ability to listen and to take
action after listening. On this bill, they proved
themselves to be listening ministers.
I welcome the bill as someone who has worked
for more than 20 years with children with
additional support needs, and as the parent of a
daughter who had a record of needs when she
was at school. There is widespread acceptance
that although the Education (Scotland) Act 1980
was a landmark act in its time, as the minister
said, it has become inadequate. There are huge
discrepancies in how the legislation has been
implemented throughout Scotland. The 1980
definition excluded many children and young
people from support—notably children with social,
emotional and behavioural difficulties—but the bill
is inclusive.
The new term “additional support needs” is
important because such needs can arise from any
factor that causes a barrier to learning. As a
parent, I welcome the new rights for parents that
are in the bill, including the right for parents to ask
the education authority to assess their child, the
right to access mediation and dispute resolution,
and the right to appeal to the new, family-friendly
tribunals. Those rights also apply to young people
aged 16 and 17.
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I welcome the new duties on education
authorities and others, such as health authorities,
because we have failed young people in that area
in the past. Under the bill’s provisions, agencies
must comply with requests from the local authority,
and that responsibility must lie with the education
authority.
In conclusion, the bill is a major step forward for
children and young people with additional support
needs and their parents. It is just over 20 years
since legislation described some young people as
ineducable. Today, we are taking a major step
forward in removing barriers to learning and
including all pupils in our education system. I ask
members to support the bill.
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Given the adversarial nature of the current
system, members must recognise the legacy of
confrontation and suspicion that has too often
marred the relationship between parents and
education authorities in their pursuit of their duty to
care. We must do all that we can to ensure that
the new system does not suffer the same fate.
17:21
Ms Rosemary Byrne (South of Scotland)
(SSP): I take this opportunity to thank the
committee and its clerks for their hard work. The
clerks have been very supportive in what has been
my first experience of the passage of a bill. I thank
them for that.

17:18
Mr Adam Ingram (South of Scotland) (SNP):
In my experience, the Education (Additional
Support for Learning) (Scotland) Bill compares in
its degree of difficulty only to the Mental Health
(Scotland) Bill, which we passed in the previous
session of Parliament. With the latter bill, we at
least had the benefit of a comprehensive report by
the Millan committee as a benchmark.

Every child should have his or her additional
support needs met—that is the crux of the matter.
Peter Peacock wants to make a real improvement,
but the introduction of a two-tier system will not be
inclusive. Instead, it will provide a deficit model for
the children who will have a CSP, who will be
labelled as being different from other children.
That flies in the face of all the progress that has
been made over the years in ensuring that special
educational needs are met appropriately.

The SNP has approached the bill in a
constructive manner, although we make no secret
of the fact that we would have preferred the
Executive to strengthen the universal system for
learning support in our schools, rather than to
replace a separate, special system to meet the
needs of a vulnerable group of children with
another special system. We take the view that, in
the real world, systems for everyone tend to have
higher standards than systems for sub-groups of
the population. Of course, universal systems also
limit the scope for stigmatisation.

The bill will not remove any barriers; it will place
more in the way. We should have taken the road
of providing a universal system for additional
support and for the tribunals. There is absolutely
no doubt about that. I have a lot of sympathy with
Lord James Douglas-Hamilton’s amendment,
which I will support because I feel that we have
been let down badly in the bill. Not all children who
have the most extensive needs will be protected
by the bill. Children who have autistic spectrum
disorders or dyslexia, and many other young
people, will not be protected and their parents will
have a battle on their hands. As I said earlier, we
will have an adversarial situation.

We support the Executive’s intention to broaden
the coverage of the school population to which the
bill will apply so that it will include, for example,
children with social, emotional and behavioural
difficulties. However, we are concerned that
children with complex and multiple needs who do
not require services outwith the education
authority will not be eligible for a CSP, which will
both confer legal rights and, crucially, provide
access to the new tribunals.
We are disappointed that the Parliament today
closed off the opportunities to extend access to
the tribunals. That is why we will vote for the
amendment in the name of Lord James DouglasHamilton. We are very much in favour of moving
towards a tribunal system to which everyone has
access. That would ensure that we do not repeat
the mistakes that were made under the old recordof-needs system. Access to a tribunal should not
be dependent on possession of a CSP; still less
should a CSP be sought after as a passport to
services.

The way in which the votes on the amendments
have gone today is a true reflection of what
happened in the committee. A lot of effort has
been made to try to reach consensus, but many
members are unhappy with the bill. Some of them
will still vote for its implementation, but the
Scottish Socialist Party will vote against it. We
believe that the bill will simply provide a minefield
for parents. That will be a real issue.
17:24
Dr Elaine Murray (Dumfries) (Lab): I welcome
the fact that we have reached the final stage of the
bill. The bill has been a long time in gestation, not
only in the committee but in the consultation
periods before that, so I hope that it will succeed in
being passed without the qualification of the
amendment.
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I completely dissociate myself from Lord James
Douglas-Hamilton’s statement that ministers’
concessions were few and far between; that is
patently incorrect. Let us reflect on the fact that the
bill will, for the first time, place a duty on local
authorities to provide for all children who require
additional support to reach their full potential.
Thus, no child should fall through any net. The bill
does not provide a two-tier system, but one that
will provide additional support for all children who
have additional support needs.
I am amazed that the Scottish Socialist Party will
vote against the bill and therefore in favour of the
record-of-needs system, which has been so
discredited. These days, that system results in
postcode provision for the most vulnerable
children. The bill recognises that the system of
support is most likely to break down where
services are provided by more than one agency.
For that reason, it will place on education
authorities a duty to ensure that co-ordinated
services are provided for vulnerable children. The
bill is about protection and recognising where
things go wrong. It is not about labelling and
stigmatisation.
The bill will also provide additional reassurances
to parents of children who have records of needs
but will not be eligible for CSPs. Those children
will receive a service that is at least as good as the
service that they received previously. There will be
no diminution of service.
The guidance on the code of practice will be
essential. I welcome the fact that there will be
consultation with a large number of stakeholders.
That consultation will involve not just Parliament,
but the people who really matter: the parents of
the youngsters.
I am pleased to support the bill and to reject the
amendment.
17:25
Mr Brian Monteith (Mid Scotland and Fife)
(Con): Noted as I am for my consensual
approach, I am sorry to disappoint members by
saying that it will not be reflected in this speech.
Apparently, many children will receive additional
support under the bill. I use the word “apparently”
intentionally, because the record of local
authorities on the matter is patchy. Sometimes
their provision is generous and impressive, but
sometimes it is parsimonious and begrudging.
There is nothing in the bill that will necessarily
change that.
I pay tribute to members who have lodged
successful amendments, but despite those
amendments and attempted amendments from all
parties we know that—for some—“additional
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support” is no more than Government
doublespeak. Many will lose the rights that they
could otherwise have expected to enjoy. That is
why we have difficulty in endorsing the bill
unequivocally and why we have lodged a
reasoned amendment.
I pay tribute to Ken Macintosh for his
perseverance, which showed us that it is possible
to defeat the Executive on amendments to a bill.
The most disappointing part of today’s debate was
Robert Brown’s failure to resist amendment 47.
How many of us are able to claim a successful
amendment to a bill against Government whipping
in committee? Robert Brown can claim that.
However, today he gave in to pressure from the
Executive—the same Executive that he was so
willing yesterday to dig out of a hole on Holyrood. I
believe that if he had resisted the Executive he
would have had enough support to win the day.
The bill was well intentioned and has many good
points, but it has too many flaws to have our
overwhelming endorsement. I support the
amendment.
17:23
The Deputy Minister for Education and
Young People (Euan Robson): In the customary
manner, I take this opportunity to extend my
thanks to all those who have contributed to the
development and preparation of the bill. I am
grateful to the bill team, not only for the amount of
work that they have put in, but for tirelessly
supporting Peter Peacock and me throughout the
process.
We need to consider the length of time between
the deadline for lodging of amendments and
consideration of amendments in committee and
the chamber. When bills are as complex as this
one, it is important that there be enough time for
proper consideration of amendments. I remember
one occasion on which my officials had to leave
Victoria Quay at 2.30 on the morning of a
committee meeting. That is not acceptable and we
should change the process. The situation is the
same for members, who have but a short time to
consider amendments.
I thank the Education Committee for its
balanced, constructive and thorough approach
and input to the bill and I thank the committee’s
officials for all their hard work. Peter Peacock and
I thank all the organisations and individuals that
have helped to shape the bill.
I was a little disappointed by Lord James
Douglas-Hamilton’s remarks. To borrow the
terminology of the bill, I consider them to be barely
adequate, whereas I consider that the
concessions that I granted were indeed adequate.
I assure the member that the process for drawing
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up the code of practice will be transparent. I hoped
and thought that I had got that message across
firmly at stage 2.
I do not think that some members have
understood fully the importance of section 2A of
the bill. We devoted a great deal of time and
attention to that and to the issues that were raised
concerning the rights of all those who will not have
a co-ordinated support plan. I think and hope that
in practice section 2A will prove to be the
landmark amendment to this bill and that it will be
effective in securing the rights of those who do not
have a CSP.
We are committed to implementing the bill in full.
However, that will take time; the bill’s main
provisions are unlikely to be commenced before
autumn 2005. We have never said that the
legislation would be the final word on this
important area; indeed, we have made it very clear
that we are prepared to keep a constant watch on
the matter not only during the implementation
process, but throughout the act’s lifetime. I look
forward to a day when tribunals and advocacy are
not necessary because the system is working so
well.
In implementing the bill, we will work with key
stakeholders across Scotland to ensure that we
achieve its aims and that the new system delivers.
A small advisory group including representatives
from a range of interests—parents, professionals
from education, health and social work, career
services and training providers—has already been
set up and that is just the start. As I said, we will
make the process of drawing up the code of
practice transparent.
Furthermore, as Peter Peacock made clear
during the stage 1 debate on 28 January,
considerable funding has been set aside for
implementation. I reiterate that £14 million will be
made available in 2005-06 to support the bill’s
implementation and, in the financial year that has
just begun, £12 million will be available to help
prepare for that implementation. It is clear that we
have dedicated considerable resources to the bill’s
smooth and practical implementation.
I acknowledge, however, that a great deal more
has to be done and I am pleased to say that that
work is in train. The bill gives us an opportunity to
develop a new system that will build on existing
good practice and which will make a real
difference to the lives of many children and their
families throughout Scotland. It is an opportunity
that should not be missed and I am sure that that
will not happen. I thoroughly recommend that
Parliament agree that the Education (Additional
Support for Learning) (Scotland) Bill be passed.
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Decision Time
17:33
The Deputy Presiding Officer (Murray Tosh):
There are five questions to be put as a result of
today’s business. The first question is, that
amendment S2M-1039.1, in the name of Lord
James Douglas-Hamilton, which seeks to amend
motion S2M-1039, in the name of Peter Peacock,
that the Education (Additional Support for
Learning) (Scotland) Bill be passed, be agreed to.
Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
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Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 52, Against 61, Abstentions 0.
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Amendment disagreed to.
The Deputy Presiding Officer: The second
question is, that motion S2M-1039, in the name of
Peter Peacock, that the Education (Additional
Support for Learning) (Scotland) Bill be passed, be
agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (North East Scotland) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (SNP)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
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McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Welsh, Mr Andrew (Angus) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Byrne, Ms Rosemary (South of Scotland) (SSP)
Curran, Frances (West of Scotland) (SSP)
Fox, Colin (Lothians) (SSP)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Swinburne, John (Central Scotland) (SSCUP)

ABSTENTIONS
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Gallie, Phil (South of Scotland) (Con)
Goldie, Miss Annabel (West of Scotland) (Con)
Johnstone, Alex (North East Scotland) (Con)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)

The Deputy Presiding Officer: The result of
the division is: For 91, Against 6, Abstentions 15.
Motion agreed to.
That the Parliament agrees that the Education (Additional
Support for Learning) (Scotland) Bill be passed.
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1

Amendments to the Bill since the previous version are indicated by sidelining in the right
margin. Wherever possible, provisions that were in the Bill as introduced retain the original
numbering.

Education (Additional Support for Learning)
(Scotland) Bill
[AS PASSED]

An Act of the Scottish Parliament to make provision for additional support in connection with the
school education of children and young persons having additional support needs; and for
connected purposes.

Main definitions
5

1

10

Additional support needs
(1)

A child or young person has additional support needs for the purposes of this Act where,
for whatever reason, the child or young person is, or is likely to be, unable without the
provision of additional support to benefit from school education provided or to be
provided for the child or young person.

(2)

In subsection (1), the reference to school education includes, in particular, such
education directed to the development of the personality, talents and mental and
physical abilities of the child or young person to their fullest potential.

(3)

In this Act, “additional support” means—
(a) in relation to a prescribed pre-school child, a child of school age or a young
person receiving school education, provision which is additional to, or otherwise
different from, the educational provision made generally for children or, as the
case may be, young persons of the same age in schools (other than special
schools) under the management of the education authority for the area to which
the child or young person belongs,

15

(b) in relation to a child under school age other than a prescribed pre-school child,
such educational provision as is appropriate in the circumstances.

20

2

Co-ordinated support plans
(1)

25

For the purposes of this Act, a child or young person requires a plan (referred to in this
Act as a “co-ordinated support plan”) for the provision of additional support if—
(a) an education authority are responsible for the school education of the child or
young person,
(b) the child or young person has additional support needs arising from—
(i)

SP Bill 11B

one or more complex factors, or
Session 2 (2004)
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(ii) multiple factors,
(ba) those needs are likely to continue for more than a year, and
(c) those needs require significant additional support to be provided—
(i)

5

by the education authority in the exercise of any of their other functions as
well as in the exercise of their functions relating to education, or

(ii) by one or more appropriate agencies (within the meaning of section 19(2))
as well as by the education authority themselves.
(2)

For the purposes of subsection (1)—
(a) a factor is a complex factor if it has or is likely to have a significant adverse effect
on the school education of the child or young person,

10

(b) multiple factors are factors which—
(i)

are not by themselves complex factors, but

(ii) taken together, have or are likely to have a significant adverse effect on the
school education of the child or young person.
15

2ZA

20

Children and young persons who lack capacity

(1)

For the purposes of this Act, a child or young person lacks capacity to do something if
the child or young person is incapable of doing it by reason of mental illness,
developmental disorder or learning disability or of inability to communicate because of
a physical disability.

(2)

However, a child or young person is not to be treated as lacking capacity by reason only
of a lack or deficiency in a faculty of communication if that lack or deficiency can be
made good by human or mechanical aid (whether of an interpretative nature or
otherwise).
General powers and duties

25

2A

Duties of education authority in relation to children and young persons for whom
they are responsible
(1)

Every education authority must—
(a) in relation to each child and young person having additional support needs for
whose school education the authority are responsible, make adequate and efficient
provision for such additional support as is required by that child or young person,
and

30

(b) make appropriate arrangements for keeping under consideration—
(i)

the additional support needs of, and

(ii) the adequacy of the additional support provided for,
each such child and young person.

35

(2)

Subsection (1)(a) does not require an education authority to do anything which—
(a) they do not otherwise have power to do, or
(b) would result in unreasonable public expenditure being incurred.
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3

3

General functions of education authority in relation to additional support needs
(1)

Every education authority must in exercising any of their functions in connection with
the provision of school education, take account of the additional support needs of
children and young persons having such needs.

(3A) Every education authority must, subject to subsection (3B), provide such additional
support as is appropriate for each child—

5

(a) under school age (other than a prescribed pre-school child),
(b) belonging to the authority’s area, and
(c) who has additional support needs arising from a disability (within the meaning of
the Disability Discrimination Act 1995 (c.50)) which the child has.

10

(3B) The duty in subsection (3A) applies only where the authority has established, in
pursuance of section 5(7) of this Act, that the child has the additional support needs
referred to in subsection (3A)(c) following the child having been brought to the
authority’s attention as having or appearing to have such needs by a Health Board.
(4)

15

An education authority may provide such additional support as is appropriate for
children (other than children to whom the education authority have a duty under
subsection (3A)) and young persons belonging to the area of the authority—
(a) having additional support needs, but
(b) for whose school education the authority are not responsible.
Establishment of additional support needs and need for co-ordinated support plan

20

4

Children and young persons for whom education authority are responsible
(1)

Every education authority must make such arrangements as they consider appropriate
for identifying—
(a) from among the children and young persons for whose school education they are
responsible—

25

(i)

those who have additional support needs, and

(ii) those having additional support needs who require a co-ordinated support
plan, and
(b) the particular additional support needs of the children and young persons so
identified.

30

(2)

Where an education authority receive from a person specified in subsection (3) a request
to establish whether any child or young person for whose school education the authority
are responsible—
(a) has additional support needs, or
(b) requires a co-ordinated support plan,

35

the authority must, in accordance with the arrangements made by them under subsection
(1), comply with the request unless the request is unreasonable.
(3)

The persons referred to in subsection (2) are—
(a) in the case of a child, the child’s parent,

40

(b) in the case of a young person—
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(i)

the young person, or

(ii) if the authority are satisfied that the young person lacks capacity to make
the request, the young person’s parent.
(6)

Where, in pursuance of a request referred to in subsection (2), an education authority
establish that a child or young person has additional support needs, the authority must
inform the person who made the request of that fact.

(7)

Subsection (8) applies where a child or young person for whose school education an
education authority are responsible comes to the attention of the authority as—

5

(a) having, or appearing to have, additional support needs, or
(b) having such needs and requiring, or appearing to require, a co-ordinated support
plan.

10

(8)

Where this subsection applies, the education authority must, in accordance with the
arrangements made by them under subsection (1), establish whether the child or young
person does have additional support needs or, as the case may be, require a co-ordinated
support plan, unless the authority consider it unreasonable to do so.

(9)

Subsections (2) and (8) are without prejudice to subsection (1).

15

5

Other children and young persons
(1)

Where an education authority receive a request of a type specified in subsection (2)
relating to any child or young person—
(a) belonging to the area of the authority, but

20

(b) for whose school education the authority are not responsible,
the authority may, in accordance with the arrangements made by them under section
4(1), comply with the request.
(2)

The types of request referred to in subsection (1) are—
(a) a request from a person specified in subsection (3) to establish whether the child
or young person in relation to whom the request is made—

25

(i)

has additional support needs, or

(ii) would, if the education authority were responsible for the school education
of the child or young person, require a co-ordinated support plan,
(b) in the case of a child or young person being provided with school education at an
independent school or a grant-aided school, a request from the managers of the
school to establish whether the child or young person would, if the education
authority were responsible for the school education of the child or young person,
require such a plan.

30

35

(3)

The persons referred to in subsection (2)(a) are—
(a) in the case of a child, the child’s parent,
(b) in the case of a young person—
(i)

(ii) if the authority are satisfied that the young person lacks capacity to make
the request, the young person’s parent.

40

(6)
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5

(a) belonging to the area of an education authority, but
(b) for whose school education an education authority are not responsible,
comes to the attention of the authority (otherwise than as a result of a request referred to
in subsection (1)) as having, or appearing to have, additional support needs.
5

(7)

Where this subsection applies, the education authority may, in accordance with the
arrangements made by them under section 4(1), establish whether the child or young
person does have additional support needs.

(8)

Subsection (9) applies where, in pursuance of this section, an education authority
establish that a child or young person—
(a) has additional support needs, or

10

(b) would, if the education authority were responsible for the school education of the
child or young person, require a co-ordinated support plan.
(9)
15

Where this subsection applies, the education authority must provide the persons
mentioned in subsection (10) with such information and advice as to the additional
support required by the child or young person as they consider appropriate.

(10) The persons referred to in subsection (9) are—
(a) in the case of a child, the child’s parent,
(b) in the case of a young person—
(i)

the young person, or

(ii) if the authority are satisfied that the young person lacks capacity to
understand the information or advice, the young person’s parent,

20

(c) where the authority establish the matter referred to in subsection (8) pursuant to a
request made by the managers of an independent school or a grant-aided school,
those managers.
25

6

Assessments and examinations
(1)

Where—
(a) an education authority propose—
(i)

30

in pursuance of any provision of this Act, to establish whether a child or
young person has additional support needs or requires, or would require, a
co-ordinated support plan, or

(ii) to review under section 8 any such plan prepared for any child or young
person, and

35

(b) the appropriate person makes a request that the education authority arrange for the
child or young person to whom the proposal referred to in paragraph (a) relates to
undergo, for the purposes of the proposal, a process of assessment or examination
(such a request being referred to in this section as an “assessment request”),
the education authority must comply with the assessment request unless the request is
unreasonable.
(1A) In subsection (1)(b), “the appropriate person” means—

40

(a) where the proposal referred to in subsection (1)(a) arises from a request referred to
in section 4(2), 5(1) or 8(4), the person making the request,
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(b) in any other case—
(i)

where the proposal relates to a child, the child’s parent,

(ii) where the proposal relates to a young person, the young person or, where
the authority are satisfied that the young person lacks capacity to make the
request, the young person’s parent.

5

(3)

Where a child or young person is to undergo a process of assessment or examination in
pursuance of an assessment request, the process is to be carried out by such person as
the education authority consider appropriate.

(5)

In subsection (1)(b), the reference to assessment or examination includes educational,
psychological or medical assessment or examination.

10

Co-ordinated support plans
7

Duty to prepare co-ordinated support plans
(1)

Where an education authority establish in pursuance of any provision of this Act that a
child or young person for whose school education they are responsible requires a coordinated support plan, they must prepare such a plan for the child or young person.

(2)

A co-ordinated support plan prepared under subsection (1) must contain—

15

(a) a statement of the education authority’s conclusions as to—
(i)

the factor or factors from which the additional support needs of the child or
young person arise,

(ii) the educational objectives sought to be achieved taking account of that
factor or those factors,

20

(iii) the additional support required by the child or young person to achieve
those objectives, and
(iv) the persons by whom the support should be provided,
(b) a nomination of a school to be attended by the child or young person,

25

(c) the name and other appropriate contact details of—
(i)

the officer of the authority responsible for the discharge of the authority’s
duty under subsection (5)(d) of section 9, or

(ii) if the authority arrange under subsection (6) of that section for that duty to
be discharged by another person, that other person, and

30

(d) the name and other appropriate contact details of an officer of the authority from
whom—
(i)

in the case of a plan prepared for a child, the child’s parent,

(ii) in the case of a plan prepared for a young person, the young person or,
where the authority are satisfied that the young person lacks capacity to
seek advice or information, the young person’s parent,

35

can obtain advice and further information.
(3)
40
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8

5

7

Reviews of co-ordinated support plans
(1)

Every education authority must keep under consideration the adequacy of any coordinated support plans prepared (and not discontinued) for any children or young
persons belonging to their area.

(2)

The education authority must carry out a review of each such co-ordinated support
plan—
(a) on the expiry of the period of 12 months beginning with the date on which the
plan was prepared, and
(b) thereafter, on the expiry of each successive period of 12 months beginning with
the date on which the previous review (whether carried out under this subsection
or subsection (3) or (4)) of the plan was completed.

10

(3)

An education authority may carry out a review of such a co-ordinated support plan
before the expiry of a period referred to in subsection (2) only—
(a) pursuant to a request referred to in subsection (4), or
(b) if the authority consider it necessary or expedient to do so because of a significant
change in the circumstances of the child or young person for whom the plan was
prepared since the plan was prepared or, as the case may be, last reviewed.

15

(4)

Where the education authority receive from a person specified in subsection (5) a
request to carry out a review of any such co-ordinated support plan as is mentioned in
subsection (1) before the expiry of a period referred to in subsection (2), the authority
must carry out a review of the plan unless the request is unreasonable.

(5)

The persons referred to in subsection (4) are—

20

(a) in the case of a co-ordinated support plan prepared for a child, the child’s parent,
(b) in the case of a co-ordinated support plan prepared for a young person—
(i)

25

the young person, or

(ii) where the education authority are satisfied that the young person lacks
capacity to make the request, the young person’s parent.
(8)
30

In reviewing any co-ordinated support plan under this section, the education authority
must, in accordance with the arrangements made by them under section 4(1), establish
whether the child or young person for whom the plan was prepared still requires such a
plan and—
(a) if so, continue the plan for the child or young person and make such amendments
of it as the authority consider necessary or appropriate, or
(b) if not, discontinue the plan.

35

9

Co-ordinated support plans: further provision
(1)

Subsection (2) applies where an education authority propose—
(a) in pursuance of any provision of this Act, to establish whether any child or young
person requires, or would require, a co-ordinated support plan,
(b) to review under section 8 any such plan prepared for any child or young person.

40

(2)

Where this subsection applies, the education authority must—
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(a) before proceeding, inform the persons mentioned in subsection (3) of their
proposal, and
(b) on establishing the matter referred to in subsection (1)(a) or, as the case may be,
completing the review referred to in subsection (1)(b), inform those persons of—
(i)

5

the outcome, and

(ii) the rights (if any) which they have under section 13(1) to make a reference
to a Tribunal in connection with the outcome.
(3)

The persons referred to in subsection (2)(a) are—
(a) in the case of a child, the child’s parent,
(b) in the case of a young person—

10

(i)

the young person, or

(ii) if the authority are satisfied that the young person lacks capacity to
understand the information, the young person’s parent,
(c) where the proposal arises as a result of a request referred to in section 5(1) made
by the managers of an independent school or a grant-aided school, those
managers.

15

(4)

Subsection (5) applies where an education authority—
(a) prepare a co-ordinated support plan for any child or young person under this Act,
or
(b) amend any such plan—

20

(i)

following a review carried out under section 8, or

(ii) pursuant to a requirement made by a Tribunal under subsection (4)(b) or
(5)(b)(ii) of section 14.
(5)
25

Where this subsection applies, the education authority must—
(a) give a copy of the plan or amended plan—
(i)

in the case of a child, to the child’s parent,

(ii) in the case of a young person, to that young person or, if the authority are
satisfied that the young person lacks capacity to understand the plan, to the
young person’s parent,
30

35

(b) ensure that additional support is provided by them for the child or young person in
accordance with the plan or amended plan so far as they have power to do so,
(c) seek to ensure that additional support is provided for the child or young person in
accordance with the plan or amended plan by any person (other than the education
authority) identified in the plan as a person by whom such support should be
provided,
(d) co-ordinate, so far as possible, the provision of additional support for the child or
young person as mentioned in paragraphs (b) and (c) by the authority and any
other persons by whom such support is to be provided, and

40
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(e) inform such persons as they consider appropriate, being persons who will be
involved in the provision of additional support for the child or young person, of
such matters contained in the plan or amended plan as they consider appropriate.
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9

(6)

The education authority may arrange for the discharge of their duty under subsection
(5)(d) by another person.

(7)

Subsection (6)—
(a) does not affect the responsibility of the education authority for the discharge of
their duty under subsection (5)(d), and

5

(b) is without prejudice to any other power of the education authority to arrange for
the discharge of any of their functions under this Act by another person.
(9)

The Scottish Ministers may by regulations make further provision as to co-ordinated
support plans including, in particular, provision as to—
(a) the form of such plans,

10

(b) the information (in addition to that required by section 7(2)) to be contained in
them,
(c) the preparation, keeping, disclosure, discontinuance and destruction of such plans,
(d) the procedures to be followed in carrying out reviews of such plans under
section 8,

15

(e) the transfer of such plans when the children and young persons for whom they are
prepared move from the area of one education authority to that of another,
(f) without prejudice to the generality of the other paragraphs in this subsection, the
times by which—
(i)

20

such plans are to be prepared, and

(ii) reviews of them under section 8 are to be completed, and
(h) such other matters in relation to co-ordinated support plans as the Scottish
Ministers think necessary or expedient.
Exchange of information
25

10

Duties to seek and take account of views, advice and information
(1)

In—
(a) establishing in pursuance of any provision of this Act whether any child or young
person—
(i)

has additional support needs, or

(ii) requires, or would require, a co-ordinated support plan,

30

(b) establishing in pursuance of a review carried out under section 8 whether any
child or young person still requires a co-ordinated support plan,
(c) preparing such a plan for any child or young person, or
(d) determining in pursuance of section 2A(1) what provision to make for such
additional support as is required by any child or young person having additional
support needs,

35

the education authority must comply with the duty described in subsection (2).
(2)
40

That duty is a duty to—
(a) seek and take account of relevant advice and information from such appropriate
agencies and other persons as the education authority think appropriate,
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(b) subject to subsection (3), seek and take account of the views of—
(i)

in the case of a child, the child (unless the authority are satisfied that the
child lacks capacity to express a view) and the child’s parent, and

(ii) in the case of a young person, that young person or, if the authority are
satisfied that the young person lacks capacity to express a view, the young
person’s parent,

5

(c) take account of any relevant advice or information provided to the authority by or
on behalf of the child or young person concerned, and
(d) take account of any relevant advice and information in the authority’s possession
or control by virtue of any of their functions other than their functions relating to
education.

10

15

(3)

In the cases mentioned in subsection (1)(a)(i) and (d), the duty described in subsection
(2)(b) applies only in relation to such children and young persons as the authority
consider appropriate.

(4)

Advice or information is relevant for the purposes of subsection (2)(a), (c) or (d) if it is
likely to assist the education authority in doing any of the things referred to in
paragraphs (a) to (d) of subsection (1).

(5)

Every education authority must—
(a) no later than 12 months before the date on which any child or young person—
(i)

20

having additional support needs, and

(ii) for whose school education the authority are responsible,
is expected to cease receiving school education, or
(b) where the education authority become aware that the child or young person is to
cease receiving school education less than 12 months before that date, as soon as
reasonably practicable after they become so aware,

25

comply with the duty in subsection (6).
(6)

30

That duty is a duty to—
(a) request from such appropriate agency or agencies as the authority think fit (if any)
such information as the authority consider appropriate concerning any provision
which the agency is or, as the case may be, the agencies are likely to make for the
child or young person on ceasing to receive school education,
(aa) where the authority make a request under paragraph (a), seek the views of—
(i)

35

in the case of a child, that child (unless the authority are satisfied that the
child lacks capacity to express a view) and the child’s parent, or

(ii) in the case of a young person, that young person or, if the authority are
satisfied that the young person lacks capacity to express a view, the young
person’s parent, and
(b) take account of—
(i)

40

any information provided by any appropriate agency or agencies pursuant
to a request under paragraph (a),

(ia) any views expressed by the child or young person or the child’s or young
person’s parent pursuant to paragraph (aa), and
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(ii) any provision which the education authority themselves are, in the exercise
of any of their functions other than their functions relating to education,
likely to make for the child or young person on ceasing to receive school
education,
in considering the adequacy of the additional support to be provided for the child
or young person during the period before the child or young person ceases to
receive school education.

5

(7)
11
10

Subsections (5) and (6) are without prejudice to section 2A(1)(b).
Provision of information etc. on occurrence of certain events

(1)

Every education authority must—
(a) no later than 6 months before the date on which any child or young person—
(i)

having additional support needs, and

(ii) for whose school education the authority are responsible,
is expected to cease receiving school education, or
(b) where the education authority become aware that the child or young person is to
cease receiving school education less than 6 months before that date, as soon as
reasonably practicable after they become so aware,

15

comply with the duty in subsection (2).
(2)

That duty is a duty—
(a) to provide such appropriate agency or agencies as the authority think fit (if any)
with the information specified in subsection (3), and

20

(b) to—
(i)
25

consider what (if any) provision the authority are, in the exercise of any of
their functions other than their functions relating to education, likely to
make for the child or young person on ceasing to receive school education,
and

(ii) for that purpose, take into account any information specified in subsection
(3).
(3)

The information referred to in subsection (2) is—
(a) information as to the date on which the child or young person is expected to cease
receiving school education, and

30

(b) such other information as the authority consider appropriate concerning the child
or young person and the additional support needs of the child or young person.
(4)

Every education authority must, when any such child or young person as is referred to in
subsection (1) ceases to receive school education, inform such appropriate agency or
agencies as the authority think fit of that fact as soon as reasonably practicable.

(5)

Information is to be provided under subsection (2)(a) or (4) only with the consent of—

35

(a) in the case of a child, the child’s parent,
(b) in the case of a young person—
40

(i)

the young person, or
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(ii) where the education authority are satisfied that the young person lacks
capacity to give consent, the young person’s parent.
(6)

5

The Scottish Ministers may by regulations make provision for the taking by education
authorities of specified action in connection with the occurrence or likely occurrence of
specified changes in the school education of children and young persons—
(a) having additional support needs, and
(b) for whose school education the authorities are responsible.

(7)

Regulations under subsection (6) may, in particular, make provision—
(a) for the disclosure by the authorities of specified information about such children
or young persons—

10

(i)

to specified persons or persons of specified descriptions,

(ii) subject to specified conditions,
(b) for such information to be disclosed, or any other action taken, by specified times.
(8)
15

In subsections (6) and (7), “specified” means specified in regulations under subsection
(6).
Supporters and advocacy

11A
(1)

Supporters and advocacy
Where, in connection with the exercise of an education authority’s functions under this
Act in relation to any child or young person, the relevant person wishes—
(a) to have another person (referred to as a “supporter”) present at any discussions
with the authority for the purpose of supporting the relevant person in the course
of those discussions, or

20

(b) another person (referred to as an “advocate”) to—
(i)

conduct such discussions or any part of them, or

(ii) make representations to the authority,

25

on the relevant person’s behalf,
the education authority must comply with the relevant person’s wishes, unless the
wishes are unreasonable.
(2)

In subsection (1), “the relevant person” means—
(a) in the case of a child, the child’s parent,

30

(b) in the case of a young person—
(i)

(ii) if the authority are satisfied that the young person lacks capacity to
participate in discussions or make representations as referred to in
subsection (1), the young person’s parent.

35

(3)
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the young person, or

Nothing in subsection (1) is to be read as requiring an education authority to provide or
pay for a supporter or advocate.
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13

Mediation and dispute resolution
16

Mediation services
(1)

5

Every education authority must make such arrangements as they consider appropriate
for the provision of independent mediation services for the purposes of seeking to avoid
or resolve disagreements between the authority and—
(a) parents of children belonging to the area of the authority,
(b) young persons belonging to that area, or
(c) in relation to any such young persons who lack capacity to express a view or make
a decision for those purposes, their parents,
concerning the exercise by the authority of their functions under this Act in relation to
such children or young persons.

10

15

(2)

Mediation services are independent for the purposes of subsection (1) if the person
providing the services has no involvement in the exercise by or on behalf of the
authority of their functions under this Act (apart from this section).

(3)

Arrangements made in pursuance of subsection (1)—
(a) must not require any parent or young person—
(i)

to refer any disagreement with the authority to the mediation services
provided in accordance with the arrangements, or

(ii) to pay any fee or charge for the provision of the mediation services, and
(b) do not affect the entitlement of any parent or young person to refer any matter to a
Tribunal.

20

(4)

17
25

In this section and section 17, references to the exercise by an education authority of any
function include references to a failure to exercise the function.
Dispute resolution

(1)

The Scottish Ministers may by regulations make provision about the resolution of
disputes between any education authority and—
(a) the parent of any child belonging to the area of the authority,
(b) any young person belonging to that area, or
(c) in relation to any such young person who lacks capacity to express a view or make
a decision for the purposes of resolving such disputes, the young person’s parent,

30

concerning the exercise by the authority of any of their functions under this Act in
relation to the child or young person.
(2)

Regulations under subsection (1) may, in particular, make provision—
(a) requiring education authorities to establish a procedure in accordance with the
regulations for the resolution of such disputes,

35

(b) applying to all such disputes or only to such descriptions of such disputes as may
be specified in the regulations.
(3)

However, such regulations, and any provision made in pursuance of such regulations—
(a) must not require any parent or young person—
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(i)

to use any procedure established in accordance with the regulations for the
resolution of any dispute with an education authority, or

(ii) to pay any fee or charge for using any such procedure, and
(b) do not affect the entitlement of any parent or young person to refer any matter to a
Tribunal.

5

Appeals
12

Additional Support Needs Tribunals for Scotland
(1)

Tribunals to be known as Additional Support Needs Tribunals for Scotland (each
referred to in this Act as “a Tribunal”) are to be constituted in accordance with this Act
to exercise the functions which are conferred on a Tribunal by virtue of this Act.

(2)

There is to be an officer to be known as the President of the Additional Support Needs
Tribunals for Scotland (referred to in this Act as “the President”) who is to be an
individual appointed by the Scottish Ministers.

(3)

The President has such functions as are conferred on the President by virtue of this Act.

(4)

Schedule 1 makes further provision about the constitution and procedures of the
Tribunals, the appointment and functions of the President and administrative and other
matters in connection with the Tribunals and the President.

(5)

The Scottish Ministers may by regulations make such further provision in connection
with the Tribunals and the President as they think fit.

10

15

20

13

References to Tribunal in relation to co-ordinated support plan
(1)

Any of the persons specified in subsection (2) may refer to a Tribunal any decision,
failure or information specified in subsection (3) relating to any child or young person
for whose school education an education authority are responsible.

(2)

The persons referred to in subsection (1) are—
(a) where the decision, failure or information relates to a child, the parent of the child,

25

(b) where the decision, failure or information relates to a young person—
(i)

the young person, or

(ii) where the young person lacks capacity to make the reference, the young
person’s parent.
30

(3)

The decisions, failures and information referred to in subsection (1) are—
(a) a decision of the education authority that the child or young person—
(i)

requires a co-ordinated support plan, or

(ii) following a review carried out under section 8, still requires such a plan,
(b) a decision of the education authority that the child or young person—
35

(i)

does not require such a plan, or

(ii) following a review carried out under section 8, no longer requires such a
plan,
(c) where it has been established that the child or young person does require a coordinated support plan, failure by the education authority to prepare a plan by the
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15

time required by regulations made in pursuance of subsection (9)(f)(i) of section
9,
(d) where a co-ordinated support plan has been prepared (and not discontinued) for
the child or young person—
(i)

5

any of the information contained in the plan by virtue of subsection (2)(a)
of section 7,

(ii) failure by the education authority to carry out a review of the plan as
required by subsection (2) of section 8,
(iii) where such a review is carried out, failure by the education authority to
complete the review by the time required by regulations made in pursuance
of subsection (9)(f)(ii) of section 9, or

10

(iv) a decision of the education authority to refuse a request referred to in
subsection (4) of section 8,
(e) where subsection (4) applies, a decision of the education authority refusing a
placing request made in respect of the child or young person.

15

(4)

This subsection applies where, at the time the placing request is refused—
(a) a co-ordinated support plan has been prepared (and not discontinued) for the child
or young person,
(b) no such plan has been prepared, but it has been established by the education
authority that the child or young person requires such a plan, or

20

(c) the education authority have decided that the child or young person does not
require such a plan and that decision has been referred to a Tribunal under
subsection (1).
(5)

A decision of an education authority not to comply with a request referred to in section
4(2)(b) made in relation to any child or young person is to be treated for the purposes of
this section as a decision of the authority that the child or young person does not require
a co-ordinated support plan.

(6)

Where, in respect of any child or young person for whom a co-ordinated support plan
has been prepared (and not discontinued), any of the information referred to in
subsection (3)(d)(i) has been referred under subsection (1) to a Tribunal, a further
reference under that subsection in respect of the same information is not competent
unless, since the last such reference was disposed of, a review of the plan has been
carried out under section 8.

(7)

Where a decision referred to in subsection (3)(e) in respect of a child or young person
has been referred under subsection (1) to a Tribunal, a further reference under that
subsection of such a decision in respect of the child or young person is not competent
during the period of 12 months beginning with the day on which the last such reference
of such a decision was made, unless, during that period—

25

30

35

40

(a) a review of any co-ordinated support plan prepared for the child or young person
has been carried out under section 8,
(b) any such plan prepared for the child or young person has been amended pursuant
to a requirement made by a Tribunal under section 14(4)(b), or

45

(c) where the last such reference of such a decision was made by virtue of subsection
(4)(c), a co-ordinated support plan has been prepared for the child or young
person.
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Powers of Tribunal in relation to reference
(1)

This section specifies the powers of a Tribunal in relation to a reference made under
section 13.

(2)

Where the reference relates to a decision referred to in subsection (3)(a), (b) or (d)(iv) of
that section, the Tribunal may—

5

(a) confirm the decision, or
(b) overturn the decision and require the education authority to take such action as the
Tribunal considers appropriate by such time as the Tribunal may require.
(3)

Where the reference relates to a failure referred to in subsection (3)(c) or (d)(ii) or (iii)
of that section, the Tribunal may require the education authority to take such action to
rectify the failure as the Tribunal considers appropriate by such time as the Tribunal
may require.

(4)

Where the reference relates to information referred to in subsection (3)(d)(i) of that
section, the Tribunal may—

10

(a) confirm the information, or

15

(b) require the education authority to make such amendment of the information as the
Tribunal considers appropriate by such time as the Tribunal may require.
(5)

Where the reference relates to a decision referred to in subsection (3)(e) of that section,
the Tribunal may—
(a) confirm the decision if satisfied that—

20

(i)

one or more of the grounds of refusal specified in paragraph 3(1) or (3) of
schedule 2 exists or exist, and

(ii) in all the circumstances it is appropriate to do so,
(b) overturn the decision and require the education authority to—
(i)

25

place the child or young person in the school specified in the placing
request to which the decision related, and

(ii) make such amendments to the co-ordinated support plan prepared for the
child or young person as the Tribunal considers appropriate by such time as
the Tribunal may require, or
(c) where—

30

(i)

the decision was referred to the Tribunal by virtue of the application of
subsection (4)(c) of that section, and

(ii) the Tribunal has confirmed the decision of the education authority that the
child or young person does not require a co-ordinated support plan,
refer the decision to an appeal committee set up under section 28D of the 1980
Act.

35

40
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(6)

Paragraphs 6 and 7 of schedule 2 apply to a reference made to an appeal committee
under subsection (5)(c) as they apply to a reference made to an appeal committee under
paragraph 5 of that schedule.

(7)

In exercising its powers under this section, a Tribunal must take account, so far as
relevant, of any code of practice published by the Scottish Ministers under section 23(1).
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14A
(1)

5

17

References to Tribunal and powers of Tribunal: further provision
The Scottish Ministers may by order extend the categories of decision, failure or
information in respect of which a reference to the Tribunal under section 13(1) may be
made; and without prejudice to the generality such further categories of decision, failure
or information may include—
(a) a decision of the education authority—
(i)

that the child or young person has, or does not have, additional support
needs,

(ii) that a child or young person has additional support needs of a type that the
person making the referral considers are not an accurate reflection of the
child or young person’s additional support needs,

10

(iii) to refuse an assessment request as referred to in section 6,
(iv) as to the person, or to the means used, or to be used, to carry out the
process of assessment or examination referred to in section 6,
(b) failure by—

15

(i)

the education authority,

(ii) any person identified in any co-ordinated support plan prepared for the
child or young person as a person by whom additional support should be
provided, or
(iii) a combination of these persons,

20

to provide the additional support required by the child or young person.
(2)

Any order made under subsection (1) may also include provision to allow the President
to reject references to the Tribunal arising from any further category of decision, failure
or information referred to in the order without a hearing where the President is satisfied
that the reference prima facie raises no substantial issue.

(3)

Orders made under subsection (1) may also make such consequential provision as the
Scottish Ministers consider necessary or expedient, including provision as to the
Tribunal’s powers in relation to any new category of decision, failure or information that
may be referred to it.

25

30

15

Appeal to Court of Session against Tribunal decision
(1)

Either of the persons specified in subsection (2) may appeal on a point of law to the
Court of Session against a decision of a Tribunal relating to a reference made under
section 13.

(2)

The persons referred to in subsection (1) are—
(a) the person who made the reference to the Tribunal,

35

(b) the education authority concerned.
(3)

40

Where the Court of Session allows an appeal under subsection (1) it may—
(a) remit the reference back to the Tribunal or to a differently constituted Tribunal to
be considered again and give the Tribunal such directions about the consideration
of the case as the Court considers appropriate,
(b) make such ancillary orders as it considers necessary or appropriate.
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Placing requests
18

Placing requests
Schedule 2 makes provision about placing requests in relation to children and young
persons having additional support needs.
Miscellaneous

5

19

Other agencies etc. to help in exercise of functions under this Act
(1)

Where it appears to an education authority that an appropriate agency could, by doing
certain things, help in the exercise of any of the education authority’s functions under
this Act, the authority may, specifying what those things are, request the help of that
agency.

(2)

For the purposes of this Act, each of the following is, in relation to any education
authority, an appropriate agency, namely—

10

(a) any other local authority,
(b) any Health Board, and
(c) any person, or a person of any description, specified for the purposes of this
subsection in an order made by the Scottish Ministers.

15

(3)

An appropriate agency must comply with a request made to it under subsection (1)
unless it considers that the request—
(a) is incompatible with its own statutory or other duties, or
(b) unduly prejudices the discharge of any of its functions.

20

(4)

The Scottish Ministers may by regulations provide that, where an appropriate agency is
under a duty by virtue of subsection (3) to comply with a request made to it under
subsection (1), the agency must, subject to such exceptions as may be provided in the
regulations, comply with the request within such period as is specified in the
regulations.

(5)

Where it appears to an education authority that, by doing certain things in the exercise of
any of their other functions (whether relating to education or not), they could help the
exercise by them of their functions under this Act, the authority must do those things
unless they consider that to do so would—

25

(a) be incompatible with any of their statutory or other duties, or

30

(b) unduly prejudice the discharge by them of any of their functions.
20

35
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Power to prescribe standards etc. for special schools
(1)

The Scottish Ministers may make regulations prescribing standards and requirements
relating to the conduct of special schools.

(2)

Subsection (1) is without prejudice to section 2 (power to prescribe standards etc. for
education authorities) of the 1980 Act.
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19

Attendance at establishments outwith the United Kingdom
(1)

An education authority may make such arrangements as they consider appropriate to
enable a child or young person having additional support needs to attend an
establishment (whether or not a school) outwith the United Kingdom if that
establishment makes provision wholly or mainly for persons having such needs.

(2)

Such arrangements may, in particular, include paying, whether wholly or partly—

5

(a) the fees payable, and any travelling, maintenance and other expenses, in respect of
the child or young person’s attendance at the establishment,
(b) where in the opinion of the authority it would be to the advantage of the child or
young person if—

10

(i)

one or both of the parents of the child or young person, or

(ii) some other person,
were present with the child or young person at the establishment during the period
of the child or young person’s attendance at the establishment, any travelling,
maintenance or other expenses of the parent, parents or other person (as the case
may be) so present.

15

(3)

20

22

This section is without prejudice to sections 49 (power to assist persons to take
advantage of educational facilities) and 50 (education of pupils in exceptional
circumstances) of the 1980 Act.
Publication of information by education authority

(1)

Every education authority must—
(a) publish information with respect to the matters specified in subsection (2),
(b) keep that information under review, and
(c) where necessary or appropriate, revise the information and publish that revised
information.

25

(2)

The information referred to in subsection (1)(a) is information as to—
(a) the authority’s policy in relation to provision for additional support needs,
(b) the arrangements made by the authority in pursuance of sections 2A(1)(b) and
4(1),

30

(c) the other opportunities available under this Act for the identification of children
and young persons who—
(i)

have additional support needs,

(ii) require, or would require, a co-ordinated support plan,
35

(d) the role of parents, children and young persons in the arrangements referred to in
paragraph (b),
(e) the mediation services provided in pursuance of section 16(1), and
(f) the officer or officers of the authority from whom—
(i)

parents of children having additional support needs, and

(ii) young persons having such needs,
40

can obtain advice and further information about provision for such needs.
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(3)

The Scottish Ministers may by regulations make further provision as to the publication
of information under subsection (1) including, in particular, provision—
(a) amending subsection (2) so as to add further matters,
(b) as to—
(i)

5

the time or times by which, and

(ii) the form and manner in which,
the information is to be published.
23

Code of practice and directions
(1)

The Scottish Ministers must publish, and may from time to time revise and re-publish, a
code of practice providing guidance as to the exercise by education authorities and
appropriate agencies of the functions conferred on them by virtue of this Act.

(2)

Such a code of practice may, in particular, include provision as to—

10

(a) the particular circumstances or factors which may give rise to additional support
needs,
(b) the identification of complex and multiple factors for the purposes of section 2,

15

(c) the nature of the additional support referred to in section 2(1)(c),
(d) the nature of the additional support to be provided in pursuance of a co-ordinated
support plan,
(e) the arrangements to be made in pursuance of sections 2A(1)(b) and 4(1),
(f) the seeking of information, advice and views under section 10,

20

(g) the arrangements to be made under section 16(1),
(h) the carrying out of the duties under paragraph 2(1) and (2) of schedule 2,
(i) the particular circumstances when those duties do not apply.
25

(2A) Before publishing a code of practice under subsection (1), the Scottish Ministers must
consult—
(a) each education authority and appropriate agency, and
(b) such other persons as they think fit.
(2B) The Scottish Ministers must lay before the Scottish Parliament a draft of any code of
practice they propose to publish under subsection (1).

30

(2C) The Scottish Ministers must not publish the code until after the expiry of the period of
40 days beginning with the day on which the draft was laid before the Parliament.
(2D) The Scottish Ministers must, in the published code of practice, take account of any
comments on the draft expressed by the Parliament within that period.

35

(2E) In calculating any period of 40 days for the purposes of subsections (2C) and (2D), no
account is to be taken of any time during which the Parliament is dissolved or is in
recess for more than 4 days.
(3)
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5

21

(4)

The Scottish Ministers may give to education authorities directions (whether general or
specific) as to the exercise of their functions under this Act.

(5)

Such directions may be given to all education authorities, to a particular authority or to
authorities of a particular description.

(6)

Education authorities must comply with any directions given to them under this section.

(7)

References in this Act to a code of practice published under this section include any
revised code of practice re-published under this section.
General

23A
(1)

10

Requests under this Act: further provision
References in this Act to a “request” are to a request which—
(a) is in—
(i)

writing, or

(ii) another form which, by reason of its having some permanence, is capable
of being used for subsequent reference (as, for example, an audio or video
recording), and

15

(b) contains a statement of the reasons for making the request.
(2)

Where an education authority decide not to comply with any request made to them
under this Act, the authority must—
(a) inform the person who made the request of that decision,
(b) in so doing, give reasons for the decision,

20

(c) except where the request was of the type specified in section 5(2)(b), provide the
person who made the request with information as to—
(i)

the mediation services provided in pursuance of arrangements made by the
authority under section 16(1), and

(ii) any procedures for the resolution of disputes established by the authority in
pursuance of any regulations under section 17,

25

(d) where the request was made under section 4(2)(b) or 8(4), inform the person who
made the request of the right under section 13(1) to refer the decision to a
Tribunal, and
(e) where the request was a placing request, inform the person who made the request
of—

30

(i)

the right under paragraph 5 of schedule 2 to refer the decision to an appeal
committee, or

(ii) the right under section 13(1) to refer the decision to a Tribunal,
(as appropriate).

35

24

Interpretation
(1)

In this Act—
“the 1980 Act” means the Education (Scotland) Act 1980 (c.44),
“the 2000 Act” means the Standards in Scotland’s Schools etc. Act 2000 (asp 6),
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“additional support” has the meaning given in section 1(3),
“additional support needs” is to be construed in accordance with section 1(1),
“appropriate agency” is to be construed in accordance with section 19(2),
“co-ordinated support plan” has the meaning given in section 2(1) and, in relation
to any such plan which has been amended by virtue of any provision of this Act,
references in this Act to a co-ordinated support plan are (except where the context
otherwise requires) to the plan as amended,

5

“local authority” means a council constituted under section 2 of the Local
Government etc. (Scotland) Act 1994 (c.39),
“placing request” has the meaning given in paragraph 2(3) of schedule 2,

10

“prescribed pre-school child” means a child of any description prescribed in an
order under section 1(1A) (children under school age in respect of whom
education authorities must make provision for school education) of the 1980 Act,
“President” means the President of the Additional Support Needs Tribunals for
Scotland appointed under section 12(2),

15

“primary education” is to be construed in accordance with section 135(2) of the
1980 Act,
“special school” means—
(a) a school, or
(b) any class or other unit forming part of a public school which is not itself a
special school,

20

the sole or main purpose of which is to provide education specially suited to the
additional support needs of children or young persons selected for attendance at
the school, class or (as the case may be) unit by reason of those needs,
“Tribunal” means an Additional Support Needs Tribunal for Scotland constituted
under section 12(1).

25

(2)

In this Act, the following expressions have the meanings given in section 135(1) of the
1980 Act—
“child”,

30

“education authority”,
“grant-aided school”,
“Health Board”,
“independent school”,
“managers”,

35

“parent”,
“public school”,
“school”,
“school age”,
“school education”,

40
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23

In this Act, references to a child or young person for whose school education an
education authority are responsible are to any child or young person being, or about to
be, provided with school education—
(a) in a school under the management of the education authority, or
(b) in pursuance of arrangements made or entered into by the authority.

5

(4)

In this Act, references to a child or young person belonging to an area are to be
construed in accordance with section 23(3) of the 1980 Act.

(5)

In this Act, references to the doing of anything in writing include references to the doing
of that thing by means of a document—
(a) transmitted by electronic means,

10

(b) received in legible form, and
(c) capable of being used for subsequent reference.
24A
(1)

Transitional provision: recorded children and young persons
This section applies to any child or young person—
(a) for whose school education an education authority are, at the commencement date,
responsible, and

15

(b) who, immediately before that date, was a recorded child or young person within
the meaning of the 1980 Act.
(2)

Such a child or young person is, for the purposes of this Act, to be taken to have
additional support needs.

(3)

The education authority must, before the end of the period of 2 years beginning with the
commencement date, establish, in accordance with the arrangements made by them
under section 4(1), whether the child or young person requires a co-ordinated support
plan.

(4)

Until the appropriate date, the education authority must ensure that the provision made
by them in pursuance of section 2A(1)(a) for the additional support required by the child
or young person is no less than the provision which was, immediately before the
commencement date, made for the child or young person under section 62(3) (duty of
education authority to provide for special educational needs of recorded children and
young persons) of the 1980 Act.

(5)

In subsection (4), “the appropriate date” means—

20

25

30

(a) where the education authority establish in pursuance of subsection (3) that the
child or young person requires a co-ordinated support plan, the date on which they
so establish that matter,
(b) where the authority establish in pursuance of that subsection that the child or
young person does not require such a plan, the date of expiry of the period of 2
years beginning with the date on which they so establish that matter, or

35

(c) if there is a significant change in the child’s or young person’s additional support
needs, the date on which the authority establish the occurrence of that change,
whichever occurs first.

40

(6)

In this section—
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“the commencement date” means the date on which this section comes into force,
and
“the education authority” means the education authority responsible for the child’s
or young person’s school education.

5

24B

Duty to inform in writing or alternative permanent form
Where an education authority are, under this Act, to inform a parent or young person of
any matter, they must do so—
(a) in writing, or
(b) in such other form as the parent or young person may reasonably require, being a
form which, by reason of its having some permanence, is capable of being used
for subsequent reference (as, for example, an audio or video recording).

10

25

Ancillary provision
The Scottish Ministers may by order make such incidental, supplemental, consequential,
further transitional, transitory or saving provision as they consider necessary or
expedient for the purposes or in consequence of this Act.

15

26

Modification of enactments
Schedule 3 makes modifications of enactments in consequence of this Act.

27

Orders, regulations and rules
(1)

Any power of the Scottish Ministers to make orders, regulations or rules under this Act
is exercisable by statutory instrument.

(2)

Any such power includes power to make—

20

(a) such incidental, supplemental, consequential, transitional, transitory or saving
provision as the Scottish Ministers think necessary or expedient,
(b) different provision for different purposes.
25

(3)

An order under section 25 may modify any enactment, instrument or document.

(4)

A statutory instrument containing an order, regulations or rules under this Act (except
section 12(5), section 25 (where subsection (5) applies) and section 28) is subject to
annulment in pursuance of a resolution of the Scottish Parliament.

(5)

No—
(a) order under sections 14A and 25 containing provisions which add to, replace or
omit any part of the text of an Act, or

30

(b) regulations under section 12(5),
is or are to be made unless a draft of the statutory instrument containing the order or
regulations has been laid before, and approved by a resolution of, the Parliament.
35

28

Commencement and short title
(1)
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The provisions of this Act, other than sections 24, 25 and 27 and this section, come into
force on such day as the Scottish Ministers may by order appoint.
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25

This Act may be cited as the Education (Additional Support for Learning) (Scotland)
Act 2004.
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Schedule 1—Additional Support Needs Tribunals for Scotland
SCHEDULE 1
(introduced by section 12)
ADDITIONAL SUPPORT NEEDS TRIBUNALS FOR SCOTLAND

Interpretation
5

1

In this schedule—
“panel” means a panel referred to in paragraph 3(1),
“regulations” means regulations made by the Scottish Ministers,
“Tribunal functions” means the functions which are conferred on a Tribunal by
virtue of this Act,
“Tribunal member” means a member of a panel,

10

“Tribunal staff” means the staff provided or appointed under paragraph 9.
The President
2 (1)
15

20

The Scottish Ministers must not appoint an individual under section 12(2) as President
unless that individual has such qualifications, training and experience as are prescribed
in regulations.

(2)

The President may serve as the convener of a Tribunal.

(3)

The President’s functions may, if the office of the President is vacant or the President is
for any reason unable to act, be exercised by one of the members of the panel referred to
in paragraph 3(1)(a) appointed for that purpose by the Scottish Ministers.

(4)

Regulations may make provision for the delegation by the President of any of the
President’s functions to any member of that panel or any member of the Tribunal staff.

(5)

Paragraphs 3(2), 5, 6 and 7 of this schedule apply, with any necessary modifications, to
the President as they apply to a Tribunal member.

The panels
25

3 (1)

The Scottish Ministers must appoint—
(a) a panel of individuals having such qualifications, training and experience as may
be prescribed in regulations each of whom may act as the convener of a Tribunal,
and
(b) a panel of individuals having such qualifications, training and experience as may
be prescribed in regulations each of whom may act as a member of a Tribunal
other than the convener.

30

(2)

An individual is disqualified from appointment as, and from being, a Tribunal member
if the individual is—
(a) a member of the Scottish Parliament,

35

(b) a member of the Scottish Executive or a junior Scottish Minister, or
(c) of such other description as may be prescribed in regulations.
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Constitution of Tribunals
4 (1)
(2)

The President must from time to time constitute such number of Tribunals as the
President thinks necessary to exercise Tribunal functions.
A Tribunal constituted under sub-paragraph (1) must consist of—
(a) either—

5

(i)

the President, or

(ii) one member selected by the President from the panel referred to in
paragraph 3(1)(a),
who is to act as the convener of the Tribunal, and
(b) two other members selected by the President from the panel referred to in
paragraph 3(1)(b).

10

Terms of office
5 (1)

Each Tribunal member—
(a) holds office for such period (not exceeding 5 years) as is specified in the
member’s instrument of appointment,

15

(b) may at any time resign office by giving notice in writing to the Scottish Ministers,
(d) vacates office on becoming disqualified from being a Tribunal member under
paragraph 3(2),
(e) in other respects holds office in accordance with the terms of the member’s
instrument of appointment.

20

(2)

A Tribunal member whose period of office (including any period of office following reappointment under this sub-paragraph) expires under sub-paragraph (1)(a) may be reappointed by the Scottish Ministers for a further period to the same panel to which the
member was last appointed, unless—
(a) the member has declined re-appointment,

25

(c) the President has recommended to the Scottish Ministers that the member should
not be re-appointed and the Scottish Ministers have accepted that
recommendation,
(d) since the member was last appointed to the panel, there has been a reduction in the
overall number of members of the panel which the Scottish Ministers consider are
needed to enable the President to carry out the functions under paragraph 4,

30

(e) the member has, since the member was last appointed to the panel, failed without
reasonable excuse to comply with the terms of the member’s appointment,
(f) the member no longer has the qualifications, training or experience prescribed
under paragraph 3(1) for appointment to the panel.

35

Removal from office
6

The Scottish Ministers may remove a Tribunal member from office if the member is
unfit for office by reason of inability, neglect of duty or misbehaviour.
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Allowances for Tribunal members
7

The Scottish Ministers may pay to a Tribunal member such allowances as they may
determine.

Administration of Tribunal functions
5

8 (1)

The Tribunals constituted under paragraph 4(1) are to sit at such times and in such
places as the President may determine.

(2)

The President must ensure that Tribunal functions are exercised by those Tribunals
efficiently and effectively.

(3)

The President may—
(a) give such directions, and

10

(b) issue such guidance,
as respects the administration of the Tribunals, or any one of them, as appear to the
President to be necessary or expedient for the purpose of ensuring that Tribunal
functions are exercised efficiently and effectively.
15

Staff, property and services
9 (1)

The Scottish Ministers are to provide the President and the Tribunals, or ensure that they
are provided, with such property, staff and services as the Scottish Ministers consider
are required for the exercise of the functions of the President and Tribunal functions.

(2)

Without prejudice to sub-paragraph (1), the Scottish Ministers may appoint such staff
for the President and the Tribunals as the Scottish Ministers may determine and on such
terms and conditions as the Scottish Ministers may determine.

(3)

The Scottish Ministers may pay, or make provision for paying, to or in respect of staff
appointed under sub-paragraph (2) such pensions, allowances and gratuities (including
by way of compensation for loss of employment) as the Scottish Ministers may
determine.

20

25

Finance
10

30

The Scottish Ministers are to pay any expenses reasonably incurred by the President or a
Tribunal in the exercise of the President’s functions or, as the case may be, Tribunal
functions.

Rules of procedure
11 (1)
(2)

35

The Scottish Ministers must make rules as to the practice and procedure of the
Tribunals.
Such rules may, in particular, include provision for or in connection with—
(a) the form and manner in which references to a Tribunal under section 13(1) are to
be made,
(b) the time within which such references are to be made,
(c) the withdrawal of references,
(d) the recovery and inspection of documents,
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(e) the persons who may appear on behalf of the parties,
(ea) the persons who may be present at proceedings alongside any party or witness to
support the party or witness,
(f) enabling specified persons other than the parties to appear or be represented in
specified circumstances,

5

(g) requiring specified persons to give notice to other specified persons of specified
matters,
(h) the time within which any such notice must be given,
(i) enabling Tribunal proceedings to be conducted in the absence of any member of a
Tribunal other than the convener,

10

(j) enabling any matters that are preliminary or incidental to the determination of
proceedings to be determined by the convener of a Tribunal alone or with such
other members of the Tribunal as may be specified,
(k) enabling Tribunal proceedings to be held in private,
(l) enabling a Tribunal to exclude any person from attending all or part of Tribunal
proceedings,

15

(m) enabling a Tribunal to impose reporting restrictions in relation to all or part of
Tribunal proceedings,
(n) enabling a Tribunal to determine specified matters without holding a hearing,
(o) the recording and publication of decisions and orders of a Tribunal,

20

(p) enabling a Tribunal to commission medical and other reports in specified
circumstances,
(q) requiring a Tribunal to take specified actions, or to determine specified
proceedings, within specified periods,
(r) enabling a Tribunal to make an award of expenses,

25

(s) the taxation or assessment of such expenses.
(3)

In sub-paragraph (2), “specified” means specified in the rules.

Practice directions
12

The President may give directions as to the practice and procedure to be followed by
Tribunals in relation to any matter.

30

Evidence
13 (1)

A Tribunal may by citation require any person—
(a) to attend proceedings of the Tribunal, at such time and place as is specified in the
citation, for the purposes of giving evidence,
(b) to produce any document in the custody, or under the control of, that person.

35

(2)

A Tribunal may administer oaths to persons giving evidence.

(3)

A person is not obliged by virtue of this paragraph to answer any question or produce
any document which that person would be entitled to refuse to answer or produce in
civil proceedings before the Court of Session.
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If a person on whom a citation under sub-paragraph (1) has been served—
(a) fails to attend the Tribunal proceedings as required by the citation,
(b) refuses or fails, whilst attending proceedings as so required, to answer any
question,
(c) deliberately alters, conceals or destroys any document which that person is
required by the citation to produce,

5

(d) refuses or fails to produce any such document,
that person is guilty of an offence.
(5)

It is a defence for a person charged with an offence under sub-paragraph (4)(a), (b) or
(d) to show that the person had a reasonable excuse for the refusal or failure.

(6)

A person who commits an offence under sub-paragraph (4) is liable on summary
conviction to a fine not exceeding level 5 on the standard scale.

10

Decisions of a Tribunal
14 (1)

A decision of a Tribunal—
(a) may be reached by majority, and

15

(b) must be recorded in a document which contains a full statement of the facts found
by the Tribunal and the reasons for the decision.
(2)

The Tribunal must—
(a) inform each party of its decision, and
(b) send a copy of the document mentioned in sub-paragraph (1)(b) to each party as
soon as reasonably practicable after it is prepared.

20

Annual report
15 (1)

The President must, in respect of each reporting year, prepare a written report as to the
exercise of Tribunal functions during that year.

(2)

The President must submit each report prepared under sub-paragraph (1), as soon as
practicable after the end of the reporting year to which it relates, to the Scottish
Ministers.

(3)

The Scottish Ministers must lay before the Scottish Parliament a copy of each report
submitted to them under sub-paragraph (2).

(4)

A reporting year for the purposes of this paragraph is—

25

30

(a) the period beginning with the date on which the first President is appointed and
ending with 31st March next following that date, and
(b) each successive period of 12 months ending with 31st March.
Disclosure of information
35

16

The President must, at such times and in respect of such periods as regulations may
specify, provide to—
(a) the Scottish Ministers, and
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(b) such persons as the regulations may specify,
such information relating to the exercise of Tribunal functions as is specified in the
regulations.
Allowances etc. for attendance at hearings and preparation of reports
5

17

A Tribunal may pay to any person (other than the President, a Tribunal member or a
member of the Tribunal staff)—
(a) such allowances and expenses as the President may determine for the purposes of
or in connection with the person’s attendance at hearings of the Tribunal,
(b) such amounts as the President may determine in connection with any report
prepared in pursuance of rules made under paragraph 11(2)(p).

10

SCHEDULE 2
(introduced by section 18)
CHILDREN AND YOUNG PERSONS WITH ADDITIONAL SUPPORT NEEDS: PLACING REQUESTS
Introductory
15

1

20

Duty to comply with placing requests

25

Sections 28A, 28C, 28E, 28F and 28G of the 1980 Act (which make provision as to the
making of placing requests and appeals in relation to the refusal of such requests) do not
apply in relation to children and young persons having additional support needs and
instead the provisions of this schedule apply in relation to such children and young
persons.

2 (1)

Where the parent of a child having additional support needs makes a request to an
education authority to place the child in the school specified in the request, being a
school under their management, it is the duty of the authority, subject to paragraph 3, to
place the child accordingly.

(2)

Where the parent of a child having additional support needs makes a request to the
education authority for the area to which the child belongs to place the child in the
school specified in the request, not being a public school but being—
(a) a special school the managers of which are willing to admit the child,
(b) a school in England, Wales or Northern Ireland the managers of which are willing
to admit the child and which is a school making provision wholly or mainly for
children (or as the case may be young persons) having additional support needs,
or

30

(c) a school at which education is provided in pursuance of arrangements entered into
under section 35 of the 2000 Act,
it is the duty of the authority, subject to paragraph 3, to meet the fees and other
necessary costs of the child’s attendance at the specified school.

35

(3)

A request made under sub-paragraph (1) or (2) is referred to in this Act as a “placing
request” and the school specified in it is referred to in this schedule as the “specified
school”.
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(4)

Where a placing request relates to 2 or more schools being—
(a) schools under the management of the education authority to whom it is made, or
(b) schools mentioned in sub-paragraph (2)(a), (b) or (c) the managers of which are
willing to admit the child in respect of whom the request is made,
the duty imposed by sub-paragraph (1) or, as the case may be, sub-paragraph (2) applies
in relation to the first mentioned such school, which is to be treated for the purposes of
this schedule as the specified school.

5

Circumstances in which duty does not apply
3 (1)
10

The duty imposed by sub-paragraph (1) or, as the case may be, sub-paragraph (2) of
paragraph 2 does not apply—
(a) if placing the child in the specified school would—
(i)

15

make it necessary for the authority to take an additional teacher into
employment,

(ii) give rise to significant expenditure on extending or otherwise altering the
accommodation at or facilities provided in connection with the school,
(iii) be seriously detrimental to the continuity of the child’s education,
(iv) be likely to be seriously detrimental to order and discipline in the school,
(v) be likely to be seriously detrimental to the educational well-being of pupils
attending the school,

20

(vi) assuming that pupil numbers remain constant, make it necessary, at the
commencement of a future stage of the child’s primary education, for the
authority to elect either to create an additional class (or an additional
composite class) in the specified school or to take an additional teacher into
employment at the school, or

25

(vii) though neither of the tests set out in paragraphs (i) and (ii) is satisfied, have
the consequence that the capacity of the school would be exceeded in terms
of pupil numbers,
(b) if the education normally provided at the specified school is not suited to the age,
ability or aptitude of the child,

30

(c) if the education authority have already required the child to discontinue
attendance at the specified school,
(d) if, where the specified school is a school mentioned in paragraph 2(2)(a) or (b),
the child does not have additional support needs requiring the education or special
facilities normally provided at that school,

35

(e) if the specified school is a single sex school (within the meaning of section 26 of
the Sex Discrimination Act 1975 (c.65)) and the child is not of the sex admitted or
taken (under that section) to be admitted to the school,
(f) if all of the following conditions apply, namely—
(i)

40
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(iii) it is not reasonable, having regard both to the respective suitability and to
the respective cost (including necessary incidental expenses) of the
provision for the additional support needs of the child in the specified
school and in the school referred to in paragraph (ii), to place the child in
the specified school, and

5

(iv) the authority have offered to place the child in the school referred to in
paragraph (ii), or
(g) if, where the specified school is a special school, placing the child in the school
would breach the requirement in section 15(1) of the 2000 Act.
10

(2)

An education authority may place a child in the specified school notwithstanding subparagraph (1)(a) to (e).

(3)

The duty imposed by sub-paragraph (1) or, as the case may be, sub-paragraph (2) of
paragraph 2 does not apply where the acceptance of a placing request in respect of a
child who is resident outwith the catchment area of the specified school would prevent
the education authority from retaining reserved places at the specified school or in
relation to any particular stage of education at the school.

(4)

Nothing in sub-paragraph (3) prevents an education authority from placing a child in the
specified school.

(5)

In sub-paragraph (3), “reserved places” means such number of places (not exceeding
such number or, as the case may be, such percentage of places at the school or relating
to the particular stage of education as the Scottish Ministers may by regulations
prescribe) as are in the opinion of the education authority reasonably required to
accommodate pupils likely to become resident in the catchment area of the school in the
period from the time of consideration of the placing request up to and during the year
from 1st August to which the placing request relates.

(6)

In sub-paragraphs (3) and (5) “catchment area”, in relation to a school, means the area
from which pupils resident therein will be admitted to the school in terms of any priority
based on residence in accordance with the guidelines formulated by the authority under
section 28B(1)(c) of the 1980 Act.

15

20

25

30

Placing requests: further provision
4 (1)

An education authority must inform a parent in writing of their decision on a placing
request made by the parent.

(2)

On complying with a placing request relating to a child for whom a co-ordinated support
plan has been prepared (and not discontinued), an education authority must modify
accordingly the nomination in the plan of a school to be attended by the child.

(3)

The Scottish Ministers may, by regulations, make provision for deeming an education
authority to have refused a placing request in the event of their not having informed the
parent of their decision on it in accordance with sub-paragraph (1) within such period or
before such date as may be prescribed in the regulations.

35

40

Reference to appeal committee of refusal of placing request
5 (1)

A parent who has made a placing request may refer a decision of the education authority
refusing the request to an appeal committee set up under section 28D of the 1980 Act.
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(2)

Sub-paragraph (1) does not apply where the decision of the education authority refusing
the request may be referred to a Tribunal under section 13(1).

(3)

Where a reference under this paragraph has been made in respect of a child, no further
such reference in respect of the child is competent during the period of 12 months
beginning with the day on which the immediately preceding such reference was lodged.

(4)

A reference under this paragraph must be lodged with the appeal committee within 28
days of the receipt by the parent of the decision of the education authority.

(5)

For the purposes of sub-paragraph (4), a decision which is posted is to be presumed to
have been received (unless the contrary is proved)—

5

(a) on the day after the date on which it was posted, or

10

(b) if posted on a Friday or Saturday, on the Monday next following.
(6)

The committee may, on good cause being shown, hear such a reference notwithstanding
that it was not lodged within the time mentioned in sub-paragraph (4).

References to appeal committees: supplementary provisions
15

6 (1)

An appeal committee may, on a reference made to them under paragraph 5, confirm the
education authority’s decision if they are satisfied that—
(a) in relation to the placing request, one or more of the grounds of refusal specified
in paragraph 3(1) or (3) exists or exist, and
(b) in all the circumstances it is appropriate to do so,
but otherwise must refuse to confirm the authority’s decision.

20

(2)

Where they so refuse, the appeal committee shall require the education authority—
(a) in the case of a placing request made under paragraph 2(1), to place the child in
the specified school,
(b) in the case of a placing request made under paragraph 2(2), to meet the fees and
other necessary costs of the child’s attendance at the specified school,

25

and the authority must comply with that requirement.
(3)

An appeal committee must notify their decision under this paragraph and the reasons for
it in writing to the parent who made the reference and to the education authority and,
where they confirm the authority’s decision, they must inform the parent of the right of
appeal to the sheriff under paragraph 7.

(4)

Sub-paragraph (5) applies where—

30

(a) after a reference is made to an appeal committee under paragraph 5, but
(b) before the committee has disposed of the reference,
there is referred to a Tribunal under section 13(1) a decision of the education authority
that the child to whom the reference relates does not require a co-ordinated support plan.

35

(5)

Where this sub-paragraph applies—
(a) the appeal committee must transfer the reference to the Tribunal, and
(b) on being so transferred, the reference is to be treated as if made to the Tribunal
under section 13(1).
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(6)

35

The Scottish Ministers may by regulations make provision for procedure in relation to
references under paragraph 5 and any such regulations may, in particular, include
provision—
(a) requiring an education authority to make information relevant to their decision
available to the appeal committee and to the parent referring the decision to the
committee,

5

(b) deeming, for the purposes of this Act, an appeal committee to have confirmed the
decision of an education authority on a placing request if the committee has not
complied with sub-paragraph (3) of this paragraph within such period or before
such date as may be prescribed in the regulations.

10

Appeal to sheriff from appeal committee
7 (1)

A parent who has made a reference to an appeal committee under paragraph 5 may
appeal to the sheriff against the decision of the appeal committee on that reference.

(2)

The education authority may, but the appeal committee may not, be a party to an appeal
under this paragraph.

(3)

An appeal under this paragraph—

15

(a) is to be made by way of summary application,
(b) must be lodged with the sheriff clerk within 28 days from the date of receipt of the
decision of the appeal committee, and
(c) is to be heard in chambers.

20

(4)

For the purposes of sub-paragraph (3)(b), a decision which is posted is to be presumed
to have been received (unless the contrary is proved)—
(a) on the day after the date on which it was posted, or
(b) if posted on a Friday or Saturday, on the Monday next following.

25

(5)

On good cause being shown, the sheriff may hear an appeal under this paragraph
notwithstanding that it was not lodged within the time mentioned in sub-paragraph
(3)(b).

(6)

The sheriff may, on an appeal made under this paragraph, confirm the education
authority’s decision if satisfied that—
(a) in relation to the placing request, one or more of the grounds of refusal specified
in paragraph 3(1) or (3) exists or exist, and

30

(b) in all the circumstances, it is appropriate to do,
but otherwise must refuse to confirm the authority’s decision.
(7)

Where the sheriff so refuses, the sheriff must require the education authority—
(a) in the case of a placing request made under paragraph 2(1), to place the child in
the specified school,

35

(b) in the case of a placing request made under paragraph 2(2), to meet the fees and
other necessary costs of the child’s attendance at the specified school,
and the authority must comply with that requirement.
40

(8)

Sub-paragraph (9) applies where—
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(a) after an appeal is made to the sheriff under this paragraph, but
(b) before the sheriff has disposed of the appeal,
there is referred to a Tribunal under section 13(1) a decision of the education authority
that the child to whom the appeal relates does not require a co-ordinated support plan.
(9)

5

Where this sub-paragraph applies—
(a) the sheriff must transfer the appeal to the Tribunal, and
(b) on being so transferred, the appeal is to be treated as if it were a reference made to
the Tribunal under section 13(1).

(10) The sheriff may make such order as to the expenses of an appeal under this paragraph as
the sheriff thinks fit.

10

(11) The judgment of the sheriff on an appeal under this paragraph is final.
Young persons having additional support needs
8 (1)

Paragraphs 2 to 7 apply to a young person having additional support needs as they apply
to a child having such needs.

(2)

For the purposes of the application of those provisions to a young person having
additional support needs references in the provisions to the parent of a child having
additional support needs (as well as references to the child) are to be construed as
references to the young person.

(3)

Sub-paragraph (2) does not apply in a case where the education authority are satisfied
that the young person lacks capacity to do anything which the parent of a child may do
under the provision concerned.

15

20

SCHEDULE 3
(introduced by section 26)
MODIFICATION OF ENACTMENTS
25

Teaching Council (Scotland) Act 1965 (c.19)
1

30

In the Teaching Council (Scotland) Act 1965, in Part I of Schedule 1 (constitution of the
Council), in paragraph 1(9)(c), for the words from “with” to “(c.44))” substitute “having
additional support needs within the meaning of the Education (Additional Support for
Learning) (Scotland) Act 2004 (asp 00)”.

National Health Service (Scotland) Act 1978 (c.29)
2

In the National Health Service (Scotland) Act 1978, in section 16A (power to make
payments towards expenditure on community services), in subsection (1)—
(a) in paragraph (b)—
(i)

35

sub-paragraph (i) is repealed, and

(ii) for “those terms” substitute “that term”,
(b) after paragraph (b) insert—
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“(ba) any functions under section 2A or 3 of the Education (Additional
Support for Learning) (Scotland) Act 2004 (asp 00) in making provision
for additional support needs;”.
Education (Scotland) Act 1980 (c.44)
5

3 (1)
(2)

The Education (Scotland) Act 1980 is amended as follows.
In section 1(5) (definitions of certain terms)—
(a) in paragraph (a), sub-paragraph (ii) is repealed,
(b) paragraphs (c) and (d) are repealed.

(3)

In section 4 (duty of education authority to provide a psychological service)—
(a) the words “in clinics or elsewhere” are repealed,

10

(b) in paragraph (a), for “with special educational needs” substitute “having
additional support needs”,
(c) in paragraph (c)—
(i)

for “special educational needs” substitute “additional support needs”,

(ii) the words “in clinics” are repealed.

15

(3A) In section 23 (provision by education authority for education of pupils belonging to
areas of other authorities)—
(a) in subsection (1), after “Act” insert “or additional support within the meaning of
the Education (Additional Support for Learning) (Scotland) Act 2004 (asp 00)
(referred to in this section as “the 2004 Act”)”,

20

(b) in subsection (1A)—
(i)

after “Act” in the first place where it occurs insert “or any provision of the
2004 Act”,

(ii) after “Act” in the second place where it occurs insert “or their functions
under sections 2A and 3 of the 2004 Act”,

25

(iii) after “education” in the fourth place where it occurs insert “or additional
support within the meaning of the 2004 Act”,
(c) in subsection (1B), after “Act” insert “or the 2004 Act”,
(d) in subsection (2), after “authority” in the second place where it occurs insert “or
have provided additional support within the meaning of the 2004 Act for any such
pupil,”,

30

(e) in subsection (3)—
(i)

the words from “1(5)(c)” to “Act)” are repealed,

(ii) for the words “51 and 60 to 65F” substitute “and 51”,
(iii) after “Act” in the second place where it occurs insert “and for the purposes
of the 2004 Act”.

35

(4)

In section 28A(3) (circumstances in which the duty to comply with placing requests
does not apply), in paragraph (d), for “special educational needs” substitute “additional
support needs”.
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(5)

In section 28B (information as to placing in schools and other matters), after subsection
(1) insert—
“(1A) In the application of subsection (1)(b)(ii) above in relation to a child who has
additional support needs—
(a) for the reference to section 28A(1) and (2) of this Act there shall be
substituted a reference to paragraph 2 of schedule 2 to the Education
(Additional Support for Learning) (Scotland) Act 2004 (asp 00), and

5

(b) “placing request” means a placing request within the meaning of that
Act.”.
10

(6)

In section 28D (appeal committees), in subsection (1)—
(a) for the words “, 28H and 63” substitute “and 28H”, and
(b) after “Act” insert “and paragraph 5 of schedule 2 to the Education (Additional
Support for Learning) (Scotland) Act 2004 (asp 00)”.

(7)

In section 28E (reference to appeal committee of refusal of placing request), subsection
(2) is repealed.

(8)

In section 38(2) (schools which may be named in attendance orders), in paragraph (b),
for “is a recorded child” substitute “has additional support needs requiring the education
or special facilities normally provided at the school”.

(9)

In section 40 (period of operation of attendance orders), the proviso is repealed.

15

20

(10) In section 54(4) (provision of clothing for pupils at public schools), for paragraph (b)
substitute—
“(b) a child or young person—
(i)

having additional support needs, and

(ii) who is, for the purposes of the Education (Additional Support for
Learning) (Scotland) Act 2004 (asp 00), a child or young person
for whose school education an education authority are responsible
by virtue of section 24(3)(b) of that Act,

25

shall be deemed to be attending a school under the management of that
authority.”.
30

(11) Sections 60 to 65G are repealed.
(12) In section 135 (interpretation)—
(a) in subsection (1)—
(i)

35

40
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at the appropriate place, in alphabetical order, insert the following
definition—
““additional support needs” and references to any child or young person
having such needs shall be construed in accordance with section 1(1) of
the Education (Additional Support for Learning) (Scotland) Act 2004
(asp 00);”,

(ii) the definitions of “psychological examination”, “Record” and “recorded”,
and “special educational needs” are repealed,
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(iii) in the definition of “special school”, for the words from “means” to the end
substitute “has the meaning given in section 24(1) of the Education
(Additional Support for Learning) (Scotland) Act 2004 (asp 00)”,
(b) in subsection (2), in each of paragraphs (a)(ii) and (b)(ii)—
(i)

5

for “with special educational needs” substitute “having additional support
needs”,

(ii) for “his special educational needs” substitute “those needs”.
(13) Schedule A2 is repealed.
Education (Scotland) Act 1981 (c.58)
10

4

In the Education (Scotland) Act 1981, the following provisions are repealed—
(a) section 3(1) (special educational needs),
(b) section 4(1) and (3) (children and young persons with certain special educational
needs),
(c) in Schedule 2—
(i)

15

paragraph 4(a)(ii), and

(ii) paragraphs 6 to 8, and
(d) Schedule 3.
Disabled Persons (Services, Consultation and Representation) Act 1986 (c.33)
5
20

In the Disabled Persons (Services, Consultation and Representation) Act 1986, the
following provisions are repealed—
(a) section 13 (disabled persons leaving special education: Scotland),
(b) in section 14 (assessment and recording of children and young persons),
subsections (3) to (6).

Self-Governing Schools etc. (Scotland) Act 1989 (c.39)
25

6

In the Self-Governing Schools etc. (Scotland) 1989, the following provisions are
repealed—
(a) section 71,
(b) section 72, and
(c) in Schedule 10, paragraph 8(2).

30

Further and Higher Education (Scotland) Act 1992 (c.37)
7

In the Further and Higher Education (Scotland) Act 1992, the following provisions are
repealed—
(a) section 23 (duties of boards of management as regards recorded children),
(b) in Schedule 9 (miscellaneous and consequential amendments), paragraph 7(4).
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Tribunals and Inquiries Act 1992 (c.53)
8

In Part II of Schedule 1 to the Tribunals and Inquiries Act 1992 (tribunals under the
supervision of the Scottish Committee of the Council on Tribunals), in paragraph 50,
after sub-paragraph (b) insert—
“(ba) Additional Support Needs Tribunals for
Scotland constituted under section 12(1)
of the Education (Additional Support for
Learning) (Scotland) Act 2004 (asp 00).”.

5

Children (Scotland) Act 1995 (c.36)
10

9

In the Children (Scotland) Act 1995, in Schedule 4 (minor and consequential
amendments), paragraph 28(4) is repealed.

Education (Scotland) Act 1996 (c.43)
10

In the Education (Scotland) Act 1996—
(a) in section 4 (quality assurance), in paragraph (a), for “with special educational
needs” substitute “having additional support needs within the meaning of the
Education (Additional Support for Learning) (Scotland) Act 2004 (asp 00)”,

15

(b) in section 33(1) (placing requests), the words “and that section as substituted for
certain purposes by Schedule A2 to that Act” are repealed.
Standards in Scotland’s Schools etc. Act 2000 (asp 6)
20
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11

In the Standards in Scotland’s Schools etc. Act 2000, sections 43(4) and 44(7) are
repealed.
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