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Foreword
Purpose of the series
The aim of this series is to bring together in a single place all the official
Parliamentary documents relating to the passage of the Bill that becomes an Act of
the Scottish Parliament (ASP). The list of documents included in any particular
volume will depend on the nature of the Bill and the circumstances of its passage,
but a typical volume will include:
•
•
•
•
•
•
•
•

every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2”
and “As Passed”);
the accompanying documents published with the “As Introduced” print of the Bill
(and any revised versions published at later Stages);
every Marshalled List of amendments from Stages 2 and 3;
every Groupings list from Stages 2 and 3;
the lead Committee’s “Stage 1 report” (which itself includes reports of other
committees involved in the Stage 1 process, relevant committee Minutes and
extracts from the Official Report of Stage 1 proceedings);
the Official Report of the Stage 1 and Stage 3 debates in the Parliament;
the Official Report of Stage 2 committee consideration;
the Minutes (or relevant extracts) of relevant Committee meetings and of the
Parliament for Stages 1 and 3.

All documents included are re-printed in the original layout and format, but with minor
typographical and layout errors corrected. Extracts from the Official Report are reprinted as corrected for the archive version of the Official Report.
Documents in each volume are arranged in the order in which they relate to the
passage of the Bill through its various stages, from introduction to passing. The Act
itself is not included on the grounds that it is already generally available and is, in
any case, not a Parliamentary publication.
Outline of the legislative process
Bills in the Scottish Parliament follow a three-stage process. The fundamentals of
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified
by Chapter 9 of the Parliament’s Standing Orders. In outline, the process is as
follows:
•
•
•
•

Introduction, followed by publication of the Bill and its accompanying documents;
Stage 1: the Bill is first referred to a relevant committee, which produces a report
informed by evidence from interested parties, then the Parliament debates the Bill
and decides whether to agree to its general principles;
Stage 2: the Bill returns to a committee for detailed consideration of
amendments;
Stage 3: the Bill is considered by the Parliament, with consideration of further
amendments followed by a debate and a decision on whether to pass the Bill.

After a Bill is passed, three law officers and the Secretary of State have a period of
four weeks within which they may challenge the Bill under sections 33 and 35 of the
Scotland Act respectively. The Bill may then be submitted for Royal Assent, at which
point it becomes an Act.
Standing Orders allow for some variations from the above pattern in some cases.
For example, Bills may be referred back to a committee during Stage 3 for further
Stage 2 consideration. In addition, the procedures vary for certain categories of
Bills, such as Committee Bills or Emergency Bills. For some volumes in the series,
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft
Bill) may be included.
The reader who is unfamiliar with Bill procedures, or with the terminology of
legislation more generally, is advised to consult in the first instance the Guidance on
Public Bills published by the Parliament. That Guidance, and the Standing Orders,
are available for sale from Stationery Office bookshops or free of charge on the
Parliament’s website (www.scottish.parliament.uk).
The series is produced by the Legislation Team within the Parliament’s Clerking and
Reporting Directorate. Comments on this volume or on the series as a whole may
be sent to the Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP.
Notes on this volume
The Education Committee took evidence on a draft version of the Bill on two
occasions before the Bill’s introduction. The relevant minute and Official Report
extracts are included in this volume. The Minister for Education and Young People
also wrote to the Education Committee at the time of the Bill’s introduction explaining
the changes made since publication of the draft version of the Bill and that letter is
also included in this volume at the appropriate point.
The Equal Opportunities and Finance Committees reported to the Education
Committee on the Bill at Stage 1. Their reports are included as Annexes A and C of
the Stage 1 Report. However, the oral evidence taken by these committees was not
included in that report and it is therefore included in this volume after the Stage 1
Report (as is written evidence received by the Equal Opportunities Committee).
Forthcoming titles
The next titles in this series will be:
•
•
•
•

SPPB 67: Criminal Procedure (Amendment) (Scotland) Bill 2003
SPPB 68: Nature Conservation (Scotland) Bill 2003
SPPB 69: National Health Service Reform (Scotland) Bill 2003
SPPB 70: Antisocial Behaviour etc. (Scotland) Bill 2003

EDUCATION COMMITTEE
EXTRACT FROM MINUTES
3rd Meeting, 2003 (Session 2)
Wednesday 3 September 2003
Present:
Ms Wendy Alexander
Ms Rosemary Byrne
Fiona Hyslop
Mr Kenneth Macintosh

Robert Brown (Convener)
Lord James Douglas-Hamilton (Deputy
Convener)
Mr Adam Ingram
Dr Elaine Murray

Apologies: Rhona Brankin
Declaration of interests: Ms Rosemary Byrne declared that she is a member
of the Educational Institute of Scotland.
Draft Education (Additional Support for Learning) (Scotland) Bill: In
connection with its pre-legislative scrutiny of the Draft Education (Additional
Support for Learning) (Scotland) Bill, the Committee considered Audit
Scotland’s report "Moving to mainstream: The inclusion of pupils with special
educational needs in mainstream schools" and took evidence from—
David Pia, Director of Performance Audit
John Lincoln, Project Manager
The Committee agreed to write to the Audit Committee to stress the
importance of the need for changes to financial memoranda to be properly
costed.
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Draft Education
(Additional Support for Learning)
(Scotland) Bill

Wednesday 3 September 2003
(Morning)
[THE CONVENER opened the meeting at 09:30]

Interests
The Convener (Robert Brown): Good morning
everyone and welcome to the Education
Committee’s first meeting after the recess. As we
are in public session, I ask people to switch off
their mobile phones, pagers and anything else that
makes nasty noises.
The first item on the agenda is declaration of
interests, which will give a starring role to
Rosemary Byrne, as everybody else has made
their declaration.
Ms Rosemary Byrne (South of Scotland)
(SSP): My only relevant interest is membership of
the Educational Institute of Scotland.

09:31
The Convener: The second item of business—
the first was very quick—is evidence from Audit
Scotland in connection with pre-legislative scrutiny
of the draft Education (Additional Support for
Learning) (Scotland) Bill. We expect the bill to be
introduced around late October, but the committee
was anxious to hear from witnesses and to get a
flavour of the issues involved before it took formal
evidence in the autumn.
We are therefore pleased to welcome
representatives from Audit Scotland. I invite David
Pia and John Lincoln to spend a few minutes
giving us an introduction to the approach to and
the findings of the inquiry that led to the report
“Moving to mainstream”—members have a copy of
the report and the summary report. After the
introductory remarks, members may ask
questions.
David Pia (Audit Scotland): Good morning. I
am acting director of performance audit at Audit
Scotland. With me is John Lincoln, who is a
project manager in Audit Scotland and was the
lead officer for the study that led to the report. I will
say a few introductory words about the report,
after which I will ask John Lincoln to summarise its
main findings and recommendations. We will of
course be glad to answer questions and to enter
into a discussion with the committee about the
report’s contents.
“Moving to mainstream”, which is a joint report
by the Auditor General for Scotland and the
Accounts Commission, was published in May
2003. The study examined the potential impact of
recent legislation on the inclusion of pupils with
special educational needs in mainstream schools
and looked at how well those children’s needs
could be met in mainstream schools. The study
was carried out in partnership with Her Majesty’s
Inspectorate of Education.
The report is what we call a baseline report. It
provides a detailed examination of the subject and
identifies areas for improvement. It contains 42
recommendations for action by councils, national
health service bodies and the Scottish Executive.
In two to three years’ time, Audit Scotland will
carry out a follow-up study, which will assess the
improvements that those accountable bodies have
made.
Like all reports by the Auditor General, the
report was laid before the Scottish Parliament for
consideration
by
the
Parliament’s
Audit
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Committee. The Audit Committee does not
normally inquire further at that stage into subjects
that are covered in baseline reports; it waits for the
outcome of the follow-up work and then exercises
its powers to seek evidence from accountable
officers. However, the Audit Committee intends to
inquire further into one aspect of the report, which
is the analysis of how the Parliament and the
Scottish Executive consider the relevant costs
when bills and amendments are scrutinised. That
is an important procedural point, which is no doubt
of interest to members of the committee. However,
as the Audit Committee has not yet decided on the
exact form of its inquiry, it would not be
appropriate for us today to engage in discussion
about that matter. We are happy to discuss all
other aspects of the report’s contents in relation to
the inclusion of children with special educational
needs in mainstream schools. I ask my colleague
John Lincoln to summarise the report’s main
findings and conclusions.
John
Lincoln
(Audit
Scotland):
The
presumption of mainstreaming was introduced by
the Standards in Scotland’s Schools etc Act 2000
and came into force in August 2003. In addition,
the Education (Disability Strategies and Pupils’
Educational Records) (Scotland) Act 2002
requires councils, over time, to improve access to
education for pupils with disabilities. Those are the
two main pieces of legislation that will influence
mainstreaming.
We considered how many pupils with special
educational needs are likely to be educated in
mainstream schools in the future. We also looked
at how much the changes—to school buildings, for
example—are likely to cost and at whether
councils and other agencies are in a position to
deliver such changes. HMIE undertook to consider
how well the needs of children and young people
with special educational needs can be met in
mainstream schools.
It is worth pointing out at this stage that we did
not look at the record-of-needs system when we
undertook the study. We knew that the Executive
wanted to introduce legislation and was
conducting research and consulting on the
system, so we decided that it was not worth
duplicating that work.
I will outline our main findings. First, we found
that there are 44,000 children and young people in
Scotland who have special educational needs—
that is about one in 20 of the school population.
Spending on special educational needs is about
£388 million. Most of that considerable
expenditure is by education authorities; the
remainder comes from social work departments or
the NHS or through specific grants from the
Scottish Executive.
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Secondly, we expect between 2,000 and 5,000
more children to be educated in mainstream
schools in future. That represents an increase of
about 9 per cent on the current figure and could
cost councils an extra £38 million to £121 million
per year. The main reason why that estimate is so
broad is the difficulty in predicting the number of
pupils with special educational needs who will be
included in mainstream schools in future and in
predicting the changes to school buildings that will
be required.
Thirdly, we found that, where pupils and
teachers are well supported, all pupils can benefit
from the mainstreaming of pupils with special
educational needs. However, mainstreaming does
not work for every pupil and published attainment
information might not fully reflect the success of
inclusive schools. Lastly, we found that planning
for the change is patchy among councils. NHS
bodies are waiting for councils to take the lead.
The report makes 42 recommendations to help
councils, the NHS and others to prepare for the
changes. I will outline the most important of those
recommendations. Councils and NHS bodies
should work together to plan for the changes.
There is a need to examine mainstreaming options
and to consult parents, head teachers and the
voluntary sector. Councils must consider the
needs of pupils with special educational needs
when they build schools or refurbish existing ones.
They must also ensure that senior teaching staff
have enough time and resources to support pupils
with SEN and that all staff are properly trained.
The health service must ensure that it has the
capacity to meet the needs of pupils with SEN. In
particular, it needs to look at therapy services,
child and adolescent mental health services and
school nursing services. The Scottish Executive
and councils should consider together how best to
reflect the success of inclusive schools in
published attainment information.
We also found that the Parliament needs better
information on what bills and amendments might
cost. For example, the financial memorandum to
the Standards in Scotland’s Schools etc Act 2000
was vague and the financial resolution that
accompanied the bill was very broad in scope.
Critically, the mainstreaming option that was
inserted into the bill by amendment at stage 2 was
not costed. As we said, the Parliament’s Audit
Committee is pursuing that point. That is all that
we wish to say by way of an opening statement.
We will be glad to answer any questions.
The Convener: Thank you. The report
contained many interesting insights that will help
the committee’s work. A number of things certainly
struck a chord with me. I will kick off by making
one or two points, before throwing open the
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discussion to the committee. We have until about
half past 10 on this item.
We must look primarily not to the Audit
Committee’s inquiry, but to the draft Education
(Additional Support for Learning) (Scotland) Bill as
a whole, which will come to the Education
Committee. You mentioned the potential effects of
the bill, which is obviously in draft form at the
moment, but can you give us guidance on the
impact of the different definitions involved in the
change from the record-of-needs system to the
new arrangements? We are particularly interested
in pupil numbers and costings.
John Lincoln: We did not look at the potential
changes to the record-of-needs system, because
we did not want to muddy the waters by issuing a
report on that at the same time as the Executive
would be publishing draft legislation. However,
although the bill will broaden the scope of the
definitions—the term “additional support needs” is
perhaps broader than “special educational
needs”—the needs of those pupils who will be
included should have been considered and met in
the past, even though that might not have been
reflected in the figures.
The Convener: Can you give us guidance on
how we might be able to get a handle on the issue
as we come to consider the bill? The Parliament
imposes on us a duty to do so, but that is a bit like
the question, “How long is a piece of string?”
John Lincoln: If the committee wants to
consider the cost of changes, it might examine
likely staffing changes, the cost of establishing a
tribunal system and the number of pupils who
would be expected to be involved. The committee
might examine the processes now and how they
will change as a result of the bill. Through
evidence, the committee might try to get a handle
on the numbers that are involved and to
concentrate on the large numbers.
The Convener: Before I throw the meeting open
to committee members, I will touch on publicprivate partnerships and other capital projects.
You were fairly critical of how councils consulted
user interests and took account of the need to
provide therapy rooms. Will you give us more of a
feel for that? How quickly could we get to grips
with that? Has any follow-up work been done
since the report was produced? Are there priorities
for councils’ approaches or action that the Scottish
Executive can take?
John Lincoln: Since we produced the report,
the Executive has published a report on the
strategies for building new schools and for school
improvements. That contains guidance on the
need for consultation processes. It is an
overarching strategic document that says how
councils should manage the process. Underneath
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that, guidance is needed on specifics. The difficult
questions are in the detail, such as how big a
classroom should be, how big classroom doors
should be and what floor surfaces should be used.
Guidance is needed on the detailed consideration
of what is required for pupils with special
educational needs.
The Convener: Is greater flexibility needed over
classroom size changes for reduced class sizes,
for example? Is the general point that more
flexibility is needed and that schools should have
more space?
John Lincoln: Space and flexibility relate partly
to access for pupils with disabilities. At the
moment, the issues that tend to be considered
relate more to disability access, whereas many
pupils with special needs have sensory
impairment—visual or hearing impairment. Their
needs, which are perhaps less obvious, must be
considered more. In doing that, people with
relevant expertise need to be consulted, but when
we undertook the study, we found that that
consultation was not happening.
Ms Byrne: On the capital projects, have you
found in your review of what has been happening
that many parents find themselves without choice,
because special units and special schools are
closing for new-build projects? Have you found
that, because of the policy of moving such
provision into the main stream, many local
authorities are closing the door to parents’
opportunities to have a choice of other special
educational settings? I am thinking about children
with hearing impairments, children with Asperger’s
syndrome or those on the autistic spectrum and
pupils with communication disorders, whom it
might not always be possible to include in the
main stream. I understand that many parents feel
that they have no choices.
09:45
John Lincoln: We have found that
mainstreaming does not suit every pupil. Of pupils
with the same sort of impairment—visual
impairment, for example—some flourished in
mainstream schools, while others did not. There
needs to be space for pupils who do not flourish in
mainstream schools.
We found that parents’ choice was not always
between a special school and a mainstream
school. Parents wanted a school that would meet
their child’s needs, regardless of whether it was a
special school or a mainstream school. Services in
mainstream schools need to be built up before
there is any closure of special schools, as that will
enable parents to see the benefits of mainstream
schools. That said, we found that there will always
be a role in the system for special schools.
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Ms Byrne: A pupil’s parents recently had to go
to court to get the placing that the pupil required.
That is just one case that I am aware of—I am
certain that it is not the only such case. It is
unfortunate that even though we have a good
policy and we encourage mainstreaming, we are
closing the door to other options. We need to
examine carefully the options that we leave.
Although I acknowledge what the witnesses have
said, I think that those issues will re-emerge. More
parents and pupils will be unhappy about their
limited choice.
John Lincoln: We mentioned in the report that
councils need to conduct an option appraisal.
They must examine their existing resources and
those that they will need in the future. To do that,
they will need to consult parents, teachers and the
voluntary sector on what will be required in the
light of the Standards in Scotland’s Schools etc
Act 2000. When considering their options, councils
should conduct an option appraisal and consult
with the relevant groups at an early stage.
The Convener: The Education (Disability
Strategies and Pupils’ Educational Records)
(Scotland) Act 2002 requires councils to produce
strategies. Have you been involved in a survey of
those strategies?
John Lincoln: We have not. Our time scale for
the research made that very difficult. The deadline
for producing replies was March 2003.
The Convener: I did not mean a survey for the
purposes of your study—I meant a more general
survey. Is Audit Scotland or another body involved
in assessing the suitability of the strategies?
John Lincoln: Audit Scotland is not involved in
that.
Fiona Hyslop (Lothians) (SNP): I echo the
sentiment that the report was extremely helpful in
enabling us to understand the present situation
and the issues that all the councils and the
Parliament face when considering the implications
of mainstreaming and the draft Education
(Additional Support for Learning) (Scotland) Bill.
I was struck by the statistics on page 5 of the
report’s summary that show the discrepancy
between the percentages of the school population
in special schools in different authority areas. For
example, more than 2.5 per cent of the school
population in the Glasgow City Council area is in
special schools. The situation in rural authorities is
more difficult, although even in some other urban
authorities the percentage is much lower. We
would expect the figures to come down following
the implementation of the new legislation.
Of more concern are the statistics on
educational expenditure on children with special
educational needs on page 6 of the summary.
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Those statistics, which show the cost per pupil,
reveal the variation between authorities. For
example, in Clackmannanshire, the cost is almost
£700 whereas, in East Renfrewshire, it is less than
£300.
Obviously, there are concerns about capital
costs and PPPs and whether schools will have to
be built in order to accommodate mainstreamed
pupils. However, with regard to the revenue
issues, do you think that, when we are considering
legislation,
we
should
examine
such
discrepancies? Given that one of your
recommendations is that the Scottish Executive
should ensure that the General Teaching Council
considers how all teachers can be equipped to
deal with mainstreaming, do you find such
discrepancies alarming? Do you expect the
mainstreaming legislation that has already been
passed and the bill that will be passed shortly to
result in a levelling out of that expenditure?
John Lincoln: There are huge variations
between councils in expenditure on children and
young people in special schools. To a large extent,
the reason for that is historical. Special needs
pupils in rural areas have always gone to their
local schools because of the long travelling time to
special schools whereas, in areas where there are
special schools—such as Edinburgh and Glasgow,
which have a lot of special schools because they
were the centres of regional authorities before
local government reorganisation—special needs
pupils tend to go to those schools.
Fiona Hyslop: Do you expect that situation to
change?
John Lincoln: I expect it to change slowly, over
time. We do not expect pupils to be taken out of
special schools and put into mainstream schools.
We expect mainstreaming to happen when pupils
go to primary school. Obviously, as the change will
take place over some time, there will be a
transitional cost arising from having both
mainstream and special schools operating in
parallel.
Fiona Hyslop: That is an important point, given
the concern that Rosemary Byrne raised about
choice. You are saying that there would be an
evolutionary pattern of change rather than pupils
who attend special schools being told to move to
mainstream schools.
John Lincoln: On the point about expenditure
on children and young people with special
educational needs, the chart that you have before
you shows the expenditure per pupil based on all
pupils, not only those with special educational
needs. In other parts of the report, we talk about
expenditure on pupils who are assessed as having
special educational needs in the school census
and we also examine expenditure per pupil with a
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record of needs. Basically, there was no relation
between the expenditure on those three groups. A
council that had a high expenditure per pupil
based on all pupils might have a low expenditure
when one looks at figures based only on
expenditure on pupils with records of needs. The
question of expenditure needs to be raised, but
information on the number of pupils with special
needs—whether the figures are based on a survey
of all pupils or only those with records of needs—
is inconsistent among councils and that
inconsistency makes it difficult to find a pattern.
Although certain councils might seem to have high
expenditure, it is difficult to get behind the figures.
We were not able to tease all those issues out in
this report. That is a job for the future.
The Convener: There is a suggestion that a
balance might be arrived at, with some of the
children with severe physical problems remaining
in special schools, while a number of other
categories of children shift into the main stream.
That is beginning to emerge clearly from the study.
John Lincoln: The legislation came into effect
only in August this year. The number of pupils in
special schools has not really changed over the
past eight years or so. One would expect the
balance to change over time and in particular, one
would expect the number of pupils with moderate
learning difficulties—who make up the majority of
pupils—to change. One would expect those pupils
to be the first pupils to go into mainstream
schools. Educating pupils with severe and
profound learning difficulties is more difficult and
expensive. Any changes in that area might take
longer.
Mr Adam Ingram (South of Scotland) (SNP):
Would you develop what you said about
differences between councils? Is there a need for
a road map for the introduction of mainstreaming?
It is clear that there are major differences in
various council areas—you highlighted those in
your report. Is there a requirement for levelplaying-field funding so that mainstreaming can be
introduced throughout the country relatively fairly?
One could envisage some councils going for a
minimalist position to start off with in their options
appraisal, with one base or feeder primary school
for a particular secondary school or one secondary
school in the area becoming the base for special
needs education as their first step. Other
authorities might move forward in a much broader
way. Is there a need for a road map? In the report,
I did not get a notion anywhere of a time scale for
a major culture change. Such a change will not
happen overnight, will it?
John Lincoln: That is true—it will not. As the
legislation had not been enacted and councils did
not have strategies for change, it was difficult for
us to examine councils’ time scales.
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A level playing field would be difficult. It would
require us to consider what each council required
as well as its resources. There might be scope in
some councils to review their school provision and
make savings by capital sales, but that scope
might not be available in other areas. In such an
overall national study, it is difficult to say what a
level playing field would be.
Lord James Douglas-Hamilton (Lothians)
(Con): Thank you for your evidence, which has
been helpful.
The “Moving to mainstream” report quotes the
financial memorandum to the Standards in
Scotland’s Schools etc Act 2000:
“there will be few additional costs that arise as a direct
result of the Bill. Those that do arise will tend to fall on local
authorities.”

Given the scale of the problem, is that unrealistic?
The report states that the percentage of pupils
with special educational needs in the City of
Edinburgh Council area is about 11 per cent,
whereas only 2 per cent of pupils in the East
Dunbartonshire Council area have special
educational needs. As there are such huge
variations, will there be problems with ensuring
that the whole system works smoothly, unless
there is additional expenditure?
John Lincoln: The huge variations to which you
refer between the percentage of children with
special educational needs in the City of Edinburgh
Council area and other council areas relate to how
the school census is completed. We have pointed
out that there needs to be greater scrutiny and
more guidance on how forms are completed so
that there can a better and more consistent base
for considering such issues.
Fiona Hyslop: Do those figures appear
because, for example, in the Lothians, a child is
registered as an Edinburgh pupil if they live in
West Lothian and travel to Edinburgh for
schooling, which affects the spend per council?
John Lincoln: In the study, we examined the
number of pupils who travel in and out of each
council area and we took account of the
expenditure that moved between councils, so the
percentages per council of children in special
schools should relate to children who live in those
council areas.
10:00
Lord James Douglas-Hamilton: I have one
short question. In practice, will implementation of
the inclusions policy involve targeting schools, or
will it apply to all schools?
John Lincoln: Councils can implement the
policy in various ways. There is no case law on
what constitutes a local school, so it is difficult to
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say whether all schools, or one feeder primary
school for each secondary school, for example,
will need to be adapted for pupils with special
needs. Councils might want each primary school
to specialise in one type of special educational
need. For example, one primary school might
specialise in pupils with hearing or visual
impairment, and another might specialise in
another matter. That might help to reduce the cost
of mainstreaming, while providing specialist
support for pupils in each school. Councils could
take any of those paths, depending on what they
considered to be the best way forward.
We point out the differences between having
one feeder primary that accommodates all pupils
with special needs and a secondary school that
provides for all pupils with special needs, and
having all primary schools accommodating pupils
with special needs and one secondary school
accommodating those pupils. A variety of options
is available and the costs vary between them. It is
up to councils to base decisions on their option
appraisals.
David Pia: It is difficult—in fact, it is
impossible—for us to conclude which approach is
more effective. We can consider the costs of
different approaches, but one big difficulty is that
people often have different definitions of what they
want from the education system. That is manifestly
reflected in parental choice. Parents define what
they want in different ways.
Lord James Douglas-Hamilton: Do you have
anything to add about the speed of implementing
the inclusions policy?
John Lincoln: Implementation will happen over
a long time scale rather than a short one. Councils
need to build up provision and the number of
trained teaching and non-teaching staff. That will
take time. We have examined the costing for
training staff over five years. The time scale for
bringing buildings up to standard is probably
longer than that. For some pupils with special
educational
needs—perhaps
children
with
moderate learning difficulties—provision can be
made in mainstream schools fairly quickly.
However, for pupils with severe and profound
learning difficulties, a fairly long period is involved.
It must be taken into account that councils are at
different points on the spectrum. Some rural
councils are most of the way down the line in
implementing the presumption of mainstreaming,
whereas some urban councils have a fair way to
go. That is a result of the historical position when
the legislation came into force and of the fact that
special skills tended to be concentrated in urban
councils because of the larger populations and the
economies of scale in those areas. The situation is
different for each council.
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Dr Elaine Murray (Dumfries) (Lab): I want to
consider the lessons that we need to learn from
the fact that some of those issues were not
identified when the legislation was being
considered. Obviously, there is an issue relating to
the fact that the mainstreaming presumption came
in at the end of stage 1 and the parliamentary
system did not seem to be able to cope with
analysing the financial consequences of that.
Your estimate of the additional cost varies from
£38 million to £121 million. We are about to
consider a bill that will replace the category of
special educational needs with the broader
category of additional support needs, which will
include pupils with temporary needs arising from
bereavement, gifted children, children of asylum
seekers and so on. You said that you had not
considered the record of needs, but we are
considering the replacement of the record of
needs with the co-ordinated support plan, which
will lead to increased rights for parents and pupils.
What are the questions that we need to ask if we
are properly to analyse the costs of such changes
to councils and the Scottish Executive, given that
there is such a large variation in the estimate of
the additional cost to the council in relation to a
system that has already been operating for a
while?
The Convener: That is the $64,000 question.
John Lincoln: It is fair to say that the Standards
in Scotland’s Schools etc Act 2000 was passed by
the Parliament at an early stage and that there has
been a steep learning curve. Because of that, and
the fact that the amendment that brought in the
presumption of mainstreaming came in at a late
stage, the financial memorandum was fairly
vague. That situation has changed now, and the
Finance Committee is examining financial
memorandums in a lot more detail. That will be
helpful and probably means that the issues
surrounding the analysing of the cost of the
legislation will have been tackled by now. There
will still be issues about amendments that are
made to the bill at a late stage, but it is up to
yourselves to decide how best to deal with that.
Dr Murray: Because I am also on the Finance
Committee, I am aware that that responsibility is
being taken seriously.
The Education Committee needs to ensure that
the Executive has a reasonably firm idea of what it
considers to be additional support needs and how
widely the net will be cast. Obviously, if a child is
identified as having support needs, there will be an
expectation that those support needs will be met.
That means that this committee has to interrogate
the Executive about how well it has analysed the
terminology and what plans it has to meet the
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expectations that will be raised by the change in
the system.
David Pia: First of all, you should be looking for
some analysis of the unit cost of various aspects
of the work that will be done. Secondly, you will
have to make some assumptions about
numbers—that is the tricky bit. The best that
anyone will be able to do is to produce a range of
numbers. The range in our report from £38 million
to £121 million reflects the difficulty in predicting
the numbers, but there are assumptions that can
be made and you should examine quite closely
what the implications of making certain
assumptions are.
In our report, we go through the issues that go
into the making of those assumptions, such as the
number of placing requests. As John Lincoln said,
the difficulty is the absence of case law. It is
impossible to predict what will happen as a result
of decisions that are made by local authorities
about
exclusions
from
mainstreaming.
Nevertheless, some assumptions can be made
and the implications of those assumptions could
be explored.
The Convener: To what extent are people with
social, emotional and behavioural difficulties, and
those with specific learning difficulties, picked up?
Those disabilities are less obvious than some
other disabilities. Did you get a feel for how
successful the system was at catching everyone at
an early stage? Was that brought into the figures
on which you based your analysis?
John Lincoln: We found that children with
social, emotional and behavioural difficulties would
be picked up in the figures only if they had a
record of needs. The people to whom we talked
said that such pupils tend to get a record of needs
and to be picked up only if they are in a special
school. We acknowledge that the majority of those
pupils are probably in mainstream schools and are
probably not picked up by the figures. That is an
issue. The new bill might be better at picking up
such children through definition.
The Convener: Wendy Alexander might have a
question.
Ms Wendy Alexander (Paisley North) (Lab):
Elaine Murray covered my point, so I will pass.
Mr Kenneth Macintosh (Eastwood) (Lab):
Equity of funding is one of the big issues. It was
mentioned in the context of the range of funding
for special educational needs across councils. A
parent can have far greater support for their child,
depending on where they are in Scotland and on
which school their child attends. As well as special
schools and mainstream schools, there are
national schools that are financed by the
Executive. Those schools all have different costs.
When that is translated into a cost per pupil, we
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find that the supposed choice that parents face is
not a fair one. Depending on where someone
lives, they could have a far better choice. People
do not have equal choice for their children. You do
not seem to have given that issue central
attention, although I could be missing something.
John Lincoln: In relation to national schools, a
resource will always tend to be used by people in
the local area. The balance of a decision involves
weighing up the travelling time against the facilities
that the school provides.
We did not consider issues such as equity of
funding. Although the Scottish Executive
examined issues to do with deprivation and
special educational needs in its review of
deprivation, it is very difficult to make a correlation
between deprivation and particular special needs
with the information that we have. The evidence
on social, emotional and behavioural difficulties
might go the other way. Autistic pupils might tend
to be concentrated in better-off areas. With special
educational needs, we are dealing with a range of
conditions. It is difficult to obtain good evidence to
indicate what the balance of funding should be
across councils.
Mr Macintosh: I wonder whether there is room
for more work here. One of the arguments that
councillors would make is that when working out
the financial calculations for educating a child with
special educational needs in a mainstream school,
that child should count as two children on the
school roll, because of the extra costs that are
involved. It is difficult to obtain a financial basis for
the figures without firm information. Is no such
information available, or is it simply that the
variation makes things impossible?
John Lincoln: The variation and the lack of
information make it difficult to compare funding in
councils at a national level. Each council has
various methods for distributing resources among
schools. We saw good examples of councils being
able to take into account the needs of individual
pupils when assessing the overall budget for a
school. The distribution of resources to reflect
need happens locally.
Mr Macintosh: Is there potential for having
comparable figures or is that pretty impossible,
because the fact that we are talking about such an
individualised task means that we will never have
standardised figures—figures that we can
compare across authorities in Scotland? “Never” is
a difficult word to use; perhaps I should have put it
to you that it is “unlikely” that we could obtain such
figures.
John Lincoln: We examined figures on pupils
with records of needs, pupils with individualised
educational programmes and pupils whom head
teachers had assessed as part of the school
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census as having special educational needs. The
figures varied so much among councils that it was
difficult to do anything with them. In the report, we
recommended that the Executive and councils
should examine ways to improve the quality of that
information. Once that has been done, perhaps we
will be able to answer your question, which raises
a difficulty.
The Convener: We have a little time, so
members could ask more questions, but first, I will
ask about a slightly different matter that is
important to the bill—the support services from
health boards and other such groups. Page 51 of
your report says that many therapists thought that
they would be taken out of the front line of dealing
with children and that they would become
“more advisory and less ‘hands on’.”

The report also suggests that health boards have
not got to grips with the issue—for example,
strategies are not well developed. We hear about
many shortages of psychologists and other such
staff. Will you give us more of a flavour of that?
The issue is important, if we are to move towards
more mainstreaming and the arrangements under
the bill.
10:15
John Lincoln: There were shortages of
therapists—particularly occupational therapists
and physiotherapists—to work with pupils with
special needs across the board. The situation with
speech and language therapy was not of the same
order, because that therapy has a different
arrangement, under which councils fund national
health service speech and language therapists.
The difficulties relate to occupational therapy and
physiotherapy. Child and adolescent mental health
services were another difficult matter that we
identified.
The Convener: Are some of those specialists
employed by councils as part of their education
services, and some employed by health boards?
Does a pattern emerge?
John
Lincoln:
Physiotherapists
and
occupational therapists tend to be funded and
employed by the health service. In the main,
councils fund speech and language therapy, but it
is provided by the health service. Councils pay the
health service for the speech and language
therapy service and they fund that service to
varying degrees, so the level of health service
speech and language therapy varies among
councils.
Because the funding from councils varied, the
health service was particularly concerned that
speech and language therapy—a national service
from the NHS—was provided to different degrees
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in different council areas. The health service was
concerned that it could provide a better service to
some councils.
The Convener: Am I right to say that that
therapy is also supplied by voluntary sector
organisations, to an extent?
John Lincoln: Yes.
The Convener: Is that significant?
John Lincoln: We did not collect information on
speech and language therapy services that are
provided by voluntary agencies.
Mr Macintosh: Did you consider management
issues? I know that the education service in a local
authority does not manage the service that is
delivered in schools. If a language therapist or
occupational therapist enters a school, that
therapist is accountable to a health service
manager and not to an education department,
which can lead to difficulties. Have you examined
that?
John Lincoln: We did not consider that in
detail. Speech and language therapists and
physiotherapists told us that their ability to do their
job depended largely on a school’s ethos and its
willingness to be flexible and to recognise the
contribution that they could make.
Mr Macintosh: Did you ask the schools about
management issues?
John Lincoln: We surveyed schools on whether
they were happy with the amount of
physiotherapy, but did not survey or talk to
individual schools about management issues
involving physiotherapy.
Ms Byrne: There is so much that I would like to
say about the matter. I am greatly concerned
about the integration of services, which is the
issue that has just been discussed. This is not
what I initially set out to say, but I have to add to
what has just been said. At the moment, services
are patchy throughout the country. In some local
authority areas it is difficult to get speech
therapists, while in others the problem is getting
occupational therapists. In addition, there are too
many bosses and managers, because health
boards, education authorities and voluntary
sectors are all involved.
That brings me to the point that I was going to
make. Under the draft Education (Additional
Support for Learning) (Scotland) Bill the record of
needs is going and the co-ordinated support plan
is coming in. It seems to me that we are leaving
local authorities in a position whereby they will
have to make decisions about resourcing—the
allocation of places to pupils and where pupils will
go—while having a shortage of resources. Further,
unlike the record of needs, nothing is embedded
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legally. I am not saying that the record of needs
was the best thing that we had.

the policy being carried out in an evolutionary way
over a long time?

The Convener: Sorry to interrupt, Rosemary,
but can you perhaps direct questions to the
witness?

John Lincoln: Yes, one would imagine that it
would be carried out in an evolutionary way rather
than through a big bang approach.

Ms Byrne: Yes, I am coming to that. My
concern is that there will continue to be a patchy
service throughout the country. Was consideration
given to bringing together the agencies that supply
support to schools—for example, speech and
language therapy and occupational therapy—
under one umbrella when the moving into
mainstream plan was being put together? If that
was not considered, why was that? Further, was
consideration given to the extra work load that
teaching and auxiliary staff would have to take on
board?

Dr Murray: Rosemary Byrne talked about
Government initiatives. I am trying to link issues
together. In your report, you make the point that
the changing children’s services fund was perhaps
a better, more holistic initiative than some of the
initiatives that had gone before. However, there is
still an issue about the timing of announcements of
new funding, which are often made towards the
end of the year rather than at a time when councils
can work with them and plan for service
development.

The McCrone agreement means that there will
be less top management and less middle
management in some of our schools and it is
people from those areas who will process the
different meetings, the integration of services, the
co-ordinated support plans, the IEPs and so on. It
seems to me that we are moving into all that at a
difficult time for teaching. I wonder how much of
what I referred to has been considered.
John Lincoln: On the issue of patchy as distinct
from integrated services, we assessed how good
councils’ relationships were with health boards
and other agencies. Some councils were obviously
better than others in that regard. In the best
councils we found examples of good practice. For
example, in one council there was a manager in
charge of children’s services and the health board
and the education and social work departments
jointly funded that post. That person had
responsibilities across the board and so was able,
for example, to put together a protocol for pupils
with autistic spectrum disorders that covered all
agencies within the area.
That sort of joint working across particular
agencies is the model to look towards. Councils’
responsibility for community planning can probably
assist joint working because they could have many
jointly funded posts. We could consider that as
one way forward. I am sure that there are also
other ways of better integrating services at a local
level.
Lord James Douglas-Hamilton: In your report,
you make it clear that there will be increased
expenditure on the grounds of capital costs,
transitional costs of rationalisation, revenue costs
and the costs of providing NHS therapy services.
Earlier, you referred to losing special school
economies of scale, which are particularly
important for NHS services. My question is simple.
Given the fact that implementing the bill is going to
involve a great deal of expenditure, do you foresee
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Have you had any response from the Scottish
Executive on your recommendation that some of
the initiatives should be announced at the same
time
as
the
grant-aided
expenditure
announcements are made? Are you also
suggesting that they should be part of the general
GAE, or are you suggesting that they should still
be ring fenced for specific, inclusive policy
developments?
John Lincoln: All the councils to which we
spoke welcomed the initiatives and the new
money, although some of them would have
preferred to have had longer to plan for the
initiatives. Councils want as long as possible to
plan and want initiatives such as those relating to
the presumption of mainstreaming to be coordinated, so that initiatives in education are
matched with initiatives in the health service to
support them. We have spoken to the Scottish
Executive since it received our report, and it is
producing an action plan that involves responding
to all the recommendations in the report.
Fiona Hyslop: I have a question on a point of
policy. We are going to have to predict the
expenditure and ask the Executive to follow the
figures through so that it knows exactly how many
people will be affected and how many pupils will
need support so that the money can follow the
pupils. In the report, you make an interesting point
about the difference between the number of boys
with records of needs and the number of girls with
records of needs. One thing that we can predict is
the gender distribution and the number of boys
and girls who will be affected by the bill. You say
that the Executive should research whether the
difference in the number of boys and girls
identified as having special education needs is the
result of genuine differences in the levels of
support that are required. Can you explain that in
more detail? That will have an impact on the
prediction of numbers and expenditure.
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John Lincoln: When we compiled the report,
we found that two thirds of pupils with special
educational needs and records of needs were
boys. A similar proportion of pupils with IEPs were
boys. There seems to be a preponderance of boys
among pupils with special educational needs. The
health service people on our advisory groups said
that one would expect more boys to have special
needs because of specific vulnerabilities and
conditions in boys. The question in our minds was:
how many more boys would we expect to have
special needs? Nobody knew. We want to know
whether the current position is correct or whether
boys are being over-identified or under-identified
in some regards.
One of the Executive’s reports suggested that,
because boys may be more boisterous, their
needs might be identified more easily than those
of girls. However, we do not know whether that is
the case. We believe that some research should
be carried out or that research that has already
been done should be examined to establish
whether that gender imbalance is correct. The
situation at the moment might be acceptable, but
we do not know.
The Convener: Thank you—the committee is
indebted to you for the time that you have given us
this morning and in particular for the report, from
which we are sure to draw much interesting
information and many lessons. I dare say that we
will meet you again in the future, what with one
thing and another.
Before we take a short break, are there any
issues there that members want to flag up? We
will see the Official Report in due course, which
will feed in to our general work, but there was a lot
of good stuff there that we can consider further.
10:30
Ms Alexander: The Executive makes the point
that there is no obligation for the financial
memorandum to be upgraded as we go along. I do
not want to trespass on the remit of the Audit
Committee, but that seems to be a terrible
structural weakness. We should at least tell the
Audit Committee that we would appreciate its
taking a view on that at the earliest opportunity. It
was suggested that we should expect the
Executive to have the capability to cost options
and to fine tune that appraisal process. Obviously,
there are questions about all the issues that we
have discussed, for example who is in and who is
out, and common definitions. Given the diversity of
provision, the Executive should have the capability
of costing the options at authority level.
Our responsibility may be to put on the record to
the Executive, in generic terms, that we expect it
to have that capability internally and to be willing
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to share the associated costs with the authorities.
Failure to do so, or unwillingness to model the
options, means that the Executive will simply
replicate all the problems of the past. What is clear
is that the prior regime’s resting in best value
simply did not deliver the measures that are
outlined in paragraph 6 of the report summary.
There is only so much that legislation can do. This
is partly about processes, and we can compel
local authorities to put processes into place only if
they have some sense of the associated costs.
We should have early indications of whether the
Executive will have that capability in-house, so
that as we proceed through stage 3 the
parliamentary process is informed of the financial
implications.
The Convener: We should be careful about
spurious accuracy in this field, because there are
many variables. Fiona Hyslop will remember the
issues surrounding the Homelessness (Scotland)
Bill in the Social Justice Committee in the previous
session. The difficulties are understandable to a
degree. On the other hand, there is perhaps a
feeling that the Executive can go a bit further in
giving us guidance.
Ms Alexander: I agree. The answer is not to
legislate for something that is about processes.
The temptation in committees, because we are
responsible for legislation, is to try to legislate for
what are essentially good practice or standards.
What we are really doing is encouraging the
Executive to be capable of telling us how long it
will take for processes to be in place and what the
cost might be. We will hopefully then exercise a
degree of restraint and not try to enshrine in
legislation that which is more appropriately held in
guidelines, for example.
The Convener: A good bit of that is to do with
time scales; for example, how long it will take to
adapt buildings, recruit staff and so on. Much of
the flavour would come from such information. Are
you suggesting formally that we write to the Audit
Committee?
Ms Alexander: There are two issues. First, we
could write to the Audit Committee to say that the
point about an obligation to update the financial
memorandum as amendments are agreed to is
pertinent. We realise that that is the Audit
Committee’s area, but it is very important to us
and will continue to be so in this case and
regarding education bills as a whole. Secondly, we
could ask the Executive whether it expects us to
resist some of the more ambitious demands of
parents who think that money follows legislation. I
am not quite sure how that can be done—perhaps
it can be done informally through officials. There
will be a degree of triangulation throughout the
process of getting the legislative framework right,
but our level of confidence in the Executive’s
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proposals will be rooted in part in whether we feel
that it has taken criticisms seriously and, in so far
as it has the capacity to cost the measures that
are likely to emerge, overcome them.
Lord James Douglas-Hamilton: I support very
strongly what Wendy Alexander has said. The
more the legislation smacks of compulsion, the
less successful it will be. If it tunes into a gradual
evolutionary process, it will be much more
acceptable.
The Convener: I detect that the committee
supports that general approach. Do we agree to
write to the Audit Committee about the matter?
The minister reads or is advised of the Official
Report of our meetings, so it is not necessary for
us to raise the matter with him formally.
Mr Macintosh: I agree whole-heartedly. This is
not just about the costing of changes to
Government policy or legislation. It strikes me that
the lack of transparency in funding special
educational needs throughout Scotland is not
helpful to anyone. I know from experience that that
adds to the frustration that many parents feel.
There is huge underlying frustration and there
have been many battles between parents and
authorities. Too often, those battles relate to what
are defined as reasonable expectations for
people’s children. The fact that it was impossible
for Audit Scotland to assess what represents an
equitable funding settlement for any child
illuminates that.
Although this is a local authority matter, it needs
to be driven by the Executive. The Executive
should try to produce not a standardised funding
formula for Scotland, but an approach—perhaps
guidelines—that allows everyone who is involved,
especially parents, to assess what is a reasonable
expectation for children, what would be a
reasonable funding settlement and what choices
are available. We must introduce some
transparency to the system; it is particularly
opaque. The inequities that exist between
authorities are compounded by a lack of financial
information.
The Convener: I have two observations. First,
the report seemed to suggest that the requirement
for special needs support was not linked to the
usual deprivation factors. It is a unit cost across
authorities. That issue is relevant to local authority
funding.
Secondly, because it is inevitable that a good
deal of the spending will be mainstreamed and
inclusive, to sort it out separately might be an
artificial exercise. I exclude from that spending on
specialised computers and equipment and on
certain staff needs. We must seek sensible
information rather than spurious accuracy that
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does not tell us anything. We will return to many of
these issues in due course.
I suspend the meeting for five minutes so that
members may have a cup of tea and a comfort
break.
10:37
Meeting suspended.

EDUCATION COMMITTEE
EXTRACT FROM MINUTES
4th Meeting, 2003 (Session 2)
Wednesday 10 September 2003
Present:
Ms Wendy Alexander
Rhona Brankin
Fiona Hyslop
Mr Kenneth Macintosh

Robert Brown (Convener)
Lord James Douglas-Hamilton (Deputy
Convener)
Mr Adam Ingram
Dr Elaine Murray

Apologies: Ms Rosemary Byrne.
Draft Education (Additional Support for Learning) (Scotland) Bill: In
connection with its pre-legislative scrutiny of the Draft Education (Additional
Support for Learning) (Scotland) Bill, the committee took evidence from—
Professor Sheila Riddell, Chair of Social Policy (Disability Studies),
Glasgow University
Professor Julie Allan, Professor of Education, Stirling University
Professor Gilbert Mackay, Professor of Special Education, Strathclyde
University
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Scottish Parliament
Education Committee
Wednesday 10 September 2003
(Morning)
[THE CONVENER opened the meeting at 09:38]

Draft Education (Additional
Support for Learning) (Scotland)
Bill
The Convener (Robert Brown): Welcome to
the fourth meeting this session of the Education
Committee. I apologise for the slight delay in kickoff this morning—we just wanted to consider some
of the subject areas for discussion. We are in
public session so I remind everyone to switch off
mobile phones, pagers and other things of that
sort.
The first item on the agenda is further
consideration of the draft Education (Additional
Support for Learning) (Scotland) Bill. Members will
be aware that the committee has been considering
a number of areas in its pre-legislative scrutiny of
the bill. We are pleased to welcome this morning
witnesses who will give us expert guidance on the
bill. They are Professor Sheila Riddell, Professor
Julie Allan and Professor Gilbert MacKay and I
thank them for attending.
Each witness will give us a few minutes of
introductory comment and observation and then
the committee will question them. This is not the
Hutton inquiry; we have an informal set-up here.
Professor Julie Allan (University of Stirling): I
am professor of education at the University of
Stirling, where I work on teacher education and do
research on inclusive education. I acted as adviser
to the parliamentary inquiry into special
educational needs. The evidence from that inquiry,
particularly from parents, highlighted the problems
that are associated with the present system of
recording children’s needs. It is cumbersome,
time-consuming and bureaucratic. It is adversarial,
and it leads to confrontation between parents and
local authorities or schools. It is driven by the
availability of resources or provision. It involves a
conflict of interest between assessor and provider.
It is relevant to only a small proportion of children
with special educational needs and creates an
arbitrary cut-off between 2 per cent of the school
population and the rest of the children with special
needs. Parents find it inaccessible and it does not
access children’s views. We found that it
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amounted to a geographical lottery throughout
Scotland.
That evidence pointed overwhelmingly to the
need to scrap the record of needs, or at least
overhaul it. Mary Warnock, who started the
process many years ago, has referred to the
formal system of assessment as her committee’s
biggest mistake.
We are taking a bold step in trying to produce
something else. I have contact with colleagues in
overseas countries and they are interested in what
we are doing, because they admire our boldness.
The key challenge is providing an alternative
system that safeguards the rights of children and
their parents to equitable provision that is
accessible to all. The difficulty is ensuring that the
committee’s aims, as expressed in the inquiry
report, of achieving an inclusive education system
for all children is not undermined by a new system
for assessing children with special educational
needs.
I felt that the inquiry report represented a radical
departure from what we have had as educational
policy in Scotland in relation to children with
special needs. It was radical, because it shifted
attention from the child and the child’s problems to
the school, the local authority and the Scottish
Executive and identified the changes that needed
to be made within the system. I hope that our new
system of assessing children with special
educational needs will also make the transition
from the child’s problems to the system’s needs.
Professor Gilbert MacKay (University of
Strathclyde): Thank you for the invitation to
attend. I am professor of special education at the
University of Strathclyde in Glasgow. I came to
university work from a background in practice. I
was the first psychologist in Shetland. I have
worked in various parts of Scotland and was chief
psychologist in one of the English county
boroughs some time ago.
I came to academic work at the request of the
old Scottish education department in 1975 when
the curriculum was being revised. The department
needed work to be done on communication for
those who had never been in school before and
who might not be able to talk, even at the time
when they were leaving school. I did research in
early communication for the department at that
time and I have a continuing interest in
communication as a specialism. Given the interest
in autism that has arisen over the past 10 years,
my communication interests have had to continue
and I have a number of research projects running
in that area, either through me or through my
students and colleagues.
I am also interested in understanding the notion
of quality in education for people who have the
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most severe disabilities. People who have severe
autism or profound intellectual difficulties often find
themselves on the periphery of the education
system. The lessons that they bring from the
periphery can be useful for the rest of the
education system. Those people are often
excluded from discussions. Even when we are
discussing education in an inclusive context, the
people with the most severe disabilities are often
excluded. They are my chief area of professional
interest.
09:45
I have a number of comments about the bill that
may be worth noting. Broadly speaking, I have
four positive comments, three rather negative
ones and one in the middle. The first positive thing
is that I commend the appearance of support. Julie
Allan mentioned Mary Warnock talking about her
worst mistake. In another arena, Warnock talked
about the notion of the continuum of need—an
idea that I could never relate to—as being naive to
the point of idiocy. However, there is much talk of
support in the Warnock report, and I commend the
Parliament for seeing that as a priority. It is good
to see that enacted.
Secondly, there are some aspects of the coordinated support plan that are commendable.
Thirdly, I am very attracted by what appears in the
draft notes on transition, particularly the transition
from school services to adult services. That is an
area that has needed teeth for a long time, and
there are many aspects of the introduction to the
bill that are helpful and highly positive. As a fourth
positive point, clarification about the named
person, which appears almost as an afterthought
on page 17 of the Education (Scotland) Act 1980,
as amended in 1981 and 1982, has been
expanded and the position is now much more
understandable. There are some good proposals
there.
In between my positive comments and my
negative ones, I will say that I was interested to
see a reference to mediation appearing in
paragraph 35 of the consultation document. I have
a query over that, because I would like the
authorities to anticipate the need for mediation by
avoiding it and instead having services that aim to
avoid conflict in the first place. Some authorities
are doing that.
Now I shall say a little about the three points that
give me some concern. First, as members will
know very well, a number of family pressure
groups and professionals are concerned about the
disappearance of the need to record. Quite a
number of people still see that as a powerful
vehicle for enabling people to achieve their rights.
If the duty to record will disappear, something with
an equal strength should remain.
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The second point that concerns me is the
discussion of assessment. Assessment by
professionals has been treated rather lightly. That
reflects a current anti-testing movement, which I
feel often does not have a terribly good basis in
evidence, but has rather a strong basis in fashion.
As a further downside of that, I would be
concerned about people with no professional
qualifications at all being involved in the voluntary
assessments, which are mentioned in the
introduction to the bill and which may be drawn on
when drawing up co-ordinated support plans. We
have plenty of evidence from around Scotland of
commercial organisations that, in my opinion, are
not doing a service to the families they claim to
represent and may be providing a far worse
service than anything that is offered by the
professionally qualified statutory services.
I have one final point, although I do not want to
go into too much detail. I am concerned about
several aspects of the co-ordinated support plan.
When I read a number of the aspects that are
described in the introduction to the bill, I was
reminded not of a Scottish law that will be passed
in 2003 but of an American law—public law
94142—that appeared in 1975, and I would
counsel Parliament against repeating mistakes
that the Americans have made.
The Convener: That last point was slightly
elliptical and we may come back to it.
Professor Sheila Riddell (University of
Glasgow): I currently work in the Strathclyde
centre for disability research at the University of
Glasgow and I will soon move to the University of
Edinburgh as a professor for inclusion and
diversity.
I have been involved in the policy process for a
number of years. I chaired the advisory committee
on the education of children with severe low
incidence disabilities and I was commissioned by
the Disability Rights Commission to work as a
drafter of the code of practice for providers of post16 education and related services and the code of
practice for schools, which came about as a result
of part IV of the Disability Rights Act 1995.
I want to present a slightly less rosy view of the
legislation. There are problems with the legislation
and I think that parents have belatedly expressed
what their difficulties with it are. When their views
were sought, they strongly expressed their
dissatisfaction with the record of needs system not
because they did not like the document but
because it was not nearly strong enough in
guaranteeing the rights of their children to auxiliary
aids and services. The record of needs in Scotland
has never specified or quantified the aids and
services to be provided, whereas, in England,
case law has established that it has to.
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Interestingly, the Disability Discrimination Act
1995 exempted aids and services because it was
believed that the special educational needs
legislation would deal adequately with that area.
However, it seems that the record of needs set-up
in Scotland never dealt adequately with the
provision of auxiliary aids and services and that
the new legislation will be even weaker in that
regard. In some ways, this legislation could
weaken the rights of disabled children and their
parents at a time when those rights should be
strengthened. It strengthens the hand of the local
authority in terms of deciding who counts as
having additional support needs, who should get a
co-ordinated support plan and what should be
provided.
The definition is problematic, as it is likely to
exclude many disabled children. For example, if a
child is blind, it may well be that all their services
are being provided by education, not health and
social services, and that therefore the local
authority might say that that child does not warrant
a co-ordinated support plan. That gap is an
important point, as it could be that a large number
of children will have no legal document to say
what the local authority is going to provide for
them. That is a major weakness.
On identification and assessment, the problem
with records of needs was that local authorities did
different things. The proportion of children who
were identified as having special educational
needs that warranted a record varied from 0.7 per
cent to 3.6 per cent of the age group across the
country. There is nothing in the legislation to
suggest that the practice that results in that
situation will change. Indeed, I am sure that it will
continue or even get more pronounced because
local authorities will have more power to decide
how to interpret the legislation.
There has been huge diversity in the way in
which Scottish local authorities have implemented
assessment. The document that has been
produced by the Accounts Commission reveals
that some local authorities took 63 months to open
a record of needs. There is nothing in the
legislation that will tighten the regulations or say
that there will be a code of practice similar to the
one that exists in England, which is extremely
clear about the responsibilities of local
government. Up until now, Scotland has had
nothing of a legally binding nature; we have had
only guidance. Local authorities have sometimes
not taken the guidance seriously as there are no
penalties for not doing what the guidance says.
There should definitely be a code of practice.
There are also problems arising from the
meshing in of this legislation with the Disability
Discrimination
Act
1995.
The
Disability
Discrimination Act 1995 meshes not too badly with
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the UK legislation but does not mesh at all well
with the Scottish legislation. As I said, that means
that there will be problems in ensuring that
children with additional support needs, special
educational needs or disabilities get access to
auxiliary aids and services. In good local
authorities, it will all probably work okay. However,
we cannot assume that all local authorities will
discharge their duties as they should. We also
need to bear in mind that the enthusiasm of the
local authorities for the bill has, to some extent,
been driven by their concerns about the cost of
educating children with special educational needs.
They regularly overrun their budgets. I therefore
have anxieties about spending on children with
special educational needs being maintained if the
bill is passed in its present format.
The special educational needs tribunal is a very
good thing, although some local authorities do not
like it because they believe that it will make
situations more adversarial. However, our
research and research that has been conducted in
England suggests that the special educational
needs tribunal that exists there is not used equally
by all sectors of society. There are very few
appeals by families from minority ethnic
backgrounds and the appeals are concentrated in
the south-east of England, with very few appeals
in Newcastle and poor areas. Although the tribunal
gives greater access to justice on the face of it, we
know that not all sectors of the community will use
the new rights. If people are under huge stress,
the last thing that they will think of doing is taking a
case to the special educational needs tribunal.
Also, the tribunal will not be able to hear DDA
cases. The special educational needs and
disability tribunal in England—the SENDIST—will
hear DDA cases, but the one in Scotland will not
be able to do so.
I hope that I have not sounded too negative
about the bill. This is the time to think about what
the problems may be, and parents have signalled
that they are not particularly happy with the bill. I
have tried to be as clear as I can about what the
problems are. If we face up to the problems, we
can perhaps begin to avoid some of the pitfalls. At
the moment, there is a danger that the rights of
children and parents will be weakened, not
strengthened, and that the hand of the local
authorities will be strengthened.
The Convener: Thank you very much. You
have all given us quite a bit of food for thought. I
observe that the DDA link point that Sheila Riddell
raised is something that we might want to take up
with the Disability Rights Commission in due
course, to seek its comment.
I will start by asking panel members about the
rights side, which Sheila Riddell touched on. My
impression—right or wrong—is that a lot of
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information comes in verbal form, from meetings,
from advocates and from mediation. The
importance of having a statement of some sort in
writing is one of the themes that you are pushing.
Do you not think that the CSP and the associated,
more generalised individual learning plans that
other children have will meet that need? Do you
think that the detail needs to be strengthened?
Professor Riddell: I carried out a research
project for the Scottish Executive on the use of
individualised educational programmes. We found
that IEPs never specify resources to be provided
by the local authority; they say only something
about what is going to happen about teaching and
learning in schools. The IEP is a useful document
in that regard, but it says nothing about access to
auxiliary aids and services. Also, the research
showed that parents and children were rarely—in
fewer than half the cases—involved actively in the
construction, maintenance and evaluation of the
IEPs. There has been a tendency to say that IEPs
will solve the problem but, in their present format,
they will not do that job. They will do a different
job, which is useful, but not the job of ensuring that
the rights of access to aids and services are
safeguarded.
The Convener: Part of the reason for replacing
the record of needs with the co-ordinated support
plan was the requirement to focus more
adequately on the needs and outputs—what came
out of the record, rather than the record of needs
itself.
Professor Riddell: But you cannot expect
children with quite severe impairments to achieve
in school unless the aids and services are
available to enable them to do that. Teachers will
not like the proposal either, as they will regard it as
mainstreaming on the cheap. I am a strong
supporter of inclusion but, unless it is adequately
resourced, it simply will not work.
10:00
Professor MacKay: There is even considerable
concern about the IEPs and what goes on in the
name of target setting. I return to the American
legislation, which has proved to be a bureaucrat’s
dream and a practitioner’s nightmare. It adds to
paperwork and does not improve teaching. My
concern about much of the work that I have seen
in IEPs in Scotland is that the same thing is
happening: targets that can be seen to be met are
chosen because that is what the paperwork
demands. We should be talking about vision rather
than bureaucracy leading education. That is my
core concern. We record the recordable and we
confuse assessment, which is about evaluating
where children are, with curriculum—the quality of
experiences that they should be having in school.
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The Convener: Although the committee has
considerable sympathy with that viewpoint, will
you elaborate on how the situation might be
tackled in legislation or administration and focus
on what you regard as the more central issues
rather than the recordable ones?
Professor MacKay: One should be looking at
the types of target that are set. We want to avoid
what the Americans experienced—their equivalent
of inspectors descended on schools, picked out an
individualised educational programme and said,
“This target has not been met. How did you meet
that target?” That simple specification of a child’s
outcomes of education is inappropriate. It is often
extremely inappropriate when a person has severe
disabilities. I will take the extreme case of a child
who might be dying or a child who has a
progressive condition. It makes no sense to set
targets for them. We want targets to have a
human face and a sense of purpose that can be
checked up on. I am not sure that that can be
specified easily in legislation.
The Convener: Is there a paradox there?
Professor Riddell says that we want matters to be
stated more clearly so that parents and children
know their rights and you say that there is much
that cannot be stated. How do we deal with that
dilemma?
Professor Riddell: We are talking about
different things. Professor MacKay is talking about
the daily teaching targets for the child. He gave
the example of a child with a terminal illness. One
would not say that that child would go on to
greater things, but one could still state the aims of
education and care for the child and what one was
trying to achieve.
One of the problems of the IEP—and CSP—is
that it is expected to do two different things. It is
expected to state what the teacher will do on a
daily basis to educate the child and that is very
important. At the same time, however, it is
expected to state what the local authority will
provide in terms of aids and services. It is unlikely
that the policy will be able to do both jobs
satisfactorily. The likelihood is that the IEP will
cover the teaching and learning aspect okay, but it
will say virtually nothing about the aids and
services that are necessary for the teaching and
learning to take place.
Professor Allan: The Audit Scotland report
highlighted some serious problems in relation to
national health service provision. The bill allows
the NHS a get-out clause if making provision
interferes with some of its other clinical
observations. As Professor Riddell says, it will be
difficult to ensure that multi-agency support is
available.
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A solution could be to think about targets in
relation to service provision rather than learning
outcomes. The idea of specifying learning
outcomes assumes a causal leap or indeed a leap
of faith from what the teacher does to what the
child achieves. When they talk about what children
achieve, many teachers will report that there is
tremendous progress and then that progress might
recede a little. Or, they might emphasise progress
of a social or emotional nature. We seem to be
fixated on learning outcomes in our discussion of
targets in the bill and that is unhelpful. I suggest
that we need to make the shift to thinking about
the targets for the services.
The Convener: This is an important theme. Do
members want to pursue the points that the
witnesses have made?
Rhona Brankin (Midlothian) (Lab): I am
surprised by the direction that the discussion is
taking. I thought that it was generally accepted
that one of the problems with the record of needs
is that it does not say what we expect young
people to learn.
Professor Riddell: I am strongly in favour of
IEPs, which specify learning outcomes. For far too
long, we have had very low expectations of
disabled children. We have not been clear about
what they are expected to do and what teachers
should do. Teachers find it helpful to be clear
about short-term and long-term goals, especially
when they are working with children whose
progress may be difficult to trace over time.
Although resources and teaching and learning
are connected, they may not be dealt with very
well in the same document. At the moment, we
have the record of needs, which deals with
resources, and the IEP, which deals with teaching
and learning goals and outcomes. It may be better
to keep the two separate. I am not convinced that
the CSP will work. I am worried that it will be the
same as the IEP and will specify only teaching and
learning goals. That is good, but it says nothing
about the resources that are required to achieve
learning.
Professor MacKay: At the moment, standard
good practice is that every child with a record is
seen every year, although legislation does not
require it. That gentler, less legal approach
ensures a much higher-quality evaluation of what
the child has achieved and where the child may go
than something that is specified simplistically.
Professor
Allan:
It
has
also
been
recommended that all children should have
personal learning plans. The Executive is very
keen to drive that proposal forward. Are we saying
that all children will have personal learning plans
and that some will have IEPs and CSPs? We need
to be sure that we are pushing the principle of
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inclusive education. It is not helpful to have
different and discrete plans for different sections of
children.
Rhona Brankin: It strikes me that we need to
be careful that we do not exclude young people
even more by separating the different documents.
One of the great benefits of five to 14 and higher
still is that they are an inclusive curriculum.
Children who in the past never had learning
outcomes within the curriculum framework are
included. There should be a clear relationship
between outcomes, targets and teaching plans for
children, and what are perceived as the barriers to
their achieving those targets. A barrier may be that
they need to have access to some technological
support or extra teaching time. We do not want to
separate the documents that deal with targets
from those that deal with barriers.
Professor Riddell: How will the bill guarantee
that local authorities will provide the technological
solutions that children need to be able to access
teaching and learning? It does not matter if we
decide to have one document; that is fine.
However, we must not lose sight of the resources
that are necessary to overcome the barriers. The
changes that we are discussing will affect only a
small proportion of children. We need to focus
resources on the very small number of children—1
or 2 per cent of the total—who have significant
impairments or learning difficulties, for a range of
reasons. We must not take the resource issue out
of the equation.
The Convener: Surely two messages arise from
that. One is that resources must be adequate. We
must measure them and assess what is involved.
The second is the need for effective joint working
between local authorities, health boards and
others. We need to get the structures right. A
single document will not work if there is a chasm
between the agencies involved. Given what
happens in community schools, I hope that one of
the big ideas will be to make the document more
inclusive.
Professor Riddell: Again, that is one of the
problems with the bill. The record of needs
legislation made multiprofession assessments
mandatory, but the bill does not insist on that
approach. Therefore, education professionals will
decide whether health and social services should
be involved. Colleagues in health feel that they are
being sidelined.
The Convener: We will stick with this line of
questioning for a little while.
Mr Kenneth Macintosh (Eastwood) (Lab):
Professor Riddell said earlier that the record of
needs deals with resources. My understanding is
that although parents used the record of needs as
a lever to guarantee resources, it was not
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designed to deal with resources. I understand that
part of the purpose of the bill is to reduce
confrontation—we will return to that issue later—
and to clarify the roles and rights of participants,
such as parents, children, teachers and health
professionals. However, the bill is not
necessarily—or even primarily—about resources. I
am confused. Perhaps we need to separate the
resources issue from the bill. I can understand
parents being worried about resources, but I do
not envisage the CSP being a resource-lever
vehicle in the way that the record of needs was.
Professor Riddell: There was always a lack of
clarity about the record of needs. Soon after its
introduction it diverged from the comparable
statement of needs in England, which also derived
from the Warnock report. Scottish local authorities
said that they should not be obliged to provide the
resources that the record of needs specified.
There has always been a lack of clarity about that.
However, there was at least an understanding that
local authorities would provide the resources
specified in the record of needs.
The position is much stronger in England, where
case law states that a local authority must provide
the resources that the statement of needs
specifies. The DDA exempted auxiliary aids and
services on the understanding that the SEN
legislation was doing that job. If we are saying in
Scotland that the SEN legislation is not going to do
that job, the DDA becomes toothless for disabled
children, which would be a real problem.
Professor MacKay: Soon after the first records
were implemented in 1983, parents discovered
that section 5 of the record of needs, on the
resources to be provided, could be considered a
statement of what was “adequate and appropriate
education”, which is the term in the 1980 act and
which was used as a powerful vehicle. That point
does not seem to be in the introductory notes to
the draft consultation document.
Fiona Hyslop (Lothians) (SNP): I think that
there is a serious problem regarding the number of
children who have a record of needs. An
increasing number will get IEPs and a much
smaller number than at present will get a CSP. On
the issue of resources, my understanding is that
both the IEP and the CSP were meant to specify
services that need to be provided. Our challenge,
as a committee, is to ask how meaningful
resources can be ensured for those services.
I will focus on the CSP. Professor Riddell gave
the example of a blind child who needs only
educational support and so will not get a CSP
because health services are not involved. That is a
serious concern. I am interested in what the other
witnesses think we need in order to strengthen
provision. Is there a case for saying that all
children who have a record of needs should have
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access to a co-ordinated support plan, which
should be driven not by a resource agenda that
exempts the health service but by an agenda that
acknowledges the severity of an individual’s needs
and their consequent need for services?
Professor Allan: I would argue that the decision
to allocate a child a CSP should not be based on
the need for external agency support. Multiagency support has been a central feature in the
new community schools initiative. That approach
has helped to resolve problems, allowing early
intervention by, for example, a speech and
language therapist, who might pop by. That could
involve simply giving the teacher advice on what to
do in the classroom, rather than giving the child a
formal assessment. Such support offers much
closer liaison between health and social
professionals and teachers and has meant that
problems have not always needed to be dealt with
in a formal way.
We are imposing external agency support as a
last resort. I can envisage a scenario in which
schools will try to deal with problems and will look
to external agencies only when they cannot do any
more themselves. Schools will use that as a lever
for extra financial resources, which would be a
retrogressive step. It would be unhelpful to have
external agencies as the determining factor.
10:15
Ms Wendy Alexander (Paisley North) (Lab): It
is difficult to design legislation in order to attain a
certain quality of experience, which is what we are
struggling with in this instance. I do not come to
this area as an expert and I would appreciate
some guidance. The anxieties of parents seem to
fall into two categories, one of which is to do with
securing quality of educational experience in the
classroom, which is partly about learning
outcomes and partly about the quality of the
experience itself. That is the part that works well—
most parents will meet a committed teacher and
the conflict or difficulty does not necessarily arise
there. The IEP brings some uniformity to that
process and will work in circumstances where
dialogue might not have worked. However, there is
a second form of dialogue and that invariably
leads to conflict and frustration. That is to do with
how the parent, in addition to engaging the
classroom teacher, engages the health board and
the local authority. The problems are most
manifest where there is a need for services and
aids.
Although we share the aspiration to promote
both those dialogues, we shrink in horror at the
thought of holding two separate dialogues—that
would be like asking teachers, “Please, please,
please can you have more meetings?” How can
we secure both those dialogues under the CSP


19

73

10 SEPTEMBER 2003

umbrella? One of the dialogues is about learning
outcomes around the IEP, but how do we secure
the second dialogue, which is about the obligation
of local authorities and other bodies? What are the
mandatory aspects of such an obligation? A
similar approach has been covered by case law in
England and the committee probably has some
leverage in ensuring that the second dialogue
takes place, but I, for one, do not know how that
can be done.

a much wider set of children. It recognises that
those needs could be temporary or ones that have
not been defined before. I have a slight anxiety
that we do not really know how many children that
could affect. I am also anxious that, by defining the
broader category, we will raise expectations
among pupils and parents that those needs will be
met and that, in attempting to meet those needs,
we could detract from the support that is available
for children on a CSP.

Professor Riddell: It should be clearly specified
that local authorities must say what resources they
will provide to enable children to access the
teaching and learning that they need. That should
be legally binding and there should be a code of
practice to ensure that local authorities do things
in a timely manner and that parents and children
get involved at appropriate points. Those two
things should be built in.

We must be careful to quantify the resource cost
of meeting those broader needs. There is no point
in raising expectations if local authorities and other
agencies are not able to meet those needs. What
are your views on how broad the category of
additional support needs might be? How much of
the school population might fall into that category?
What are your views on the funding implications if
the Executive has to provide additional resources
to local authorities and other agencies to meet
those needs, particularly in the Scottish Executive
Education Department? We need to know that
now, rather than get into trouble with the Auditor
General later on.

Perhaps we should rename the plan and talk
instead about an additional support plan. By its
very name, a co-ordinated support plan suggests
something that children get only if it involves many
services. Some children with significant needs can
have all their needs met through education.
Professor MacKay: Some structural changes
might also require to be made in local authorities. I
am running a project in South Lanarkshire for preschool children with autism. Aside from the play
technique that we have been using with the
children, visitors to the children’s homes can act
as a bridge between the services and the local
authority. To have bridges like that in position is
almost covered already in the introduction to the
consultation with regard to the various categories
of named person involved. There is some potential
for exploiting such good practice, although that is
difficult to legislate for. There is scope in the
consultation for some promising action.
Professor Allan: There is scope for that, but we
need to go further. As Karen Gillon said in the
Parliament about the Education, Culture and Sport
Committee’s “Report on Inquiry into Special
Educational Needs”, the views of parents and
children have to drive and guide services. We
need to find ways of enabling parents to come
forward so that they can ask questions and do not
feel that they have to sit and wait until they are
invited to meet other service providers.
The Convener: We have given that topic a
reasonable run. Aspects of it might emerge later. I
suspect that we will want to read your evidence
carefully and come back to you about some of
your comments. We will move on to other
questions.
Dr Elaine Murray (Dumfries) (Lab): My
question is not altogether unrelated. The bill will
introduce the idea of additional support needs for


20

74

Professor Riddell: There are already issues
with IEPs, which were considered to be resource
neutral. In fact, they are not resource neutral and it
will require a lot of time to implement them
properly. Therefore, if more children have IEPs,
teachers will spend more time developing and
maintaining the IEPs rather than teaching the
children.
If we were talking about children who are behind
with reading having support plans, we could find
that, in some schools, very high numbers—
perhaps two thirds of the class—might qualify
because there is a strong association between
social class and educational attainment. In other
areas in which children are performing very well
and in accordance with expectations, extremely
few children would have IEPs or CSPs. The
resource implications will vary greatly according to
social location. That point needs to be taken
seriously and, unless the resources are available, I
would counsel against introducing a system that
will include lots of children. We are much better
focusing the additional resources on the small
proportion—the 2 per cent or whatever—of
children who actually need such support to be able
to be educated and included in the main stream.
Dr Murray: So you would counsel against
introducing IEPs for large numbers of children.
Professor
Riddell:
IEPs
have
been
implemented very differently in different local
authorities. At the moment, a higher proportion of
children have them than have records of needs.
However, teachers say that the reason that
parents and children are not properly involved in
those documents is because there are not time
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and resources enough to implement them. Nobody
has ever tried to cost the IEP; it has been
assumed that it can be implemented within
existing resources. As the Audit Scotland report
says, we have to cost measures before we
introduce them, and nobody has tried to cost the
IEPs at all. I do not know what the cost would be—
figuring out what the cost might be would be a big
exercise.

the current procedures? You seem to be
suggesting that there is under-identification in
areas of deprivation. For what it is worth, we heard
last week from the Auditor General for Scotland’s
department that there was not a strong statistical
connection between deprivation and children with
learning difficulties. Is there a significant area of
under-identification and, if so, are there ways of
dealing with that?

Professor MacKay: I wonder whether the
notion of the personal learning plan would give
some idea as to what additional support would be.
If every child has a personal learning plan, notions
of which measures are special and additional—
measures that depart from the norm, which is
almost the definition that is used in the current
legal framework—would become clearer.

Professor Riddell: We certainly know that there
is a strong association between the level of basic
literacy and numeracy skills that a child has
achieved when he or she starts school and his or
her social class. That is indisputable, and the
association continues all the way through to final
external examination attainment.

Professor Allan: It is impossible to quantify or
predict the number of children with special
educational needs or the number who might have
additional support needs. We seem to be facing
an epidemic of attention deficit hyperactivity
disorder. That may be because of better
identification or a shift in perceptions about
children with behavioural problems, but we cannot
say how many children will come on stream.
Dr Murray: Professor Riddell referred to the
problems in areas of deprivation, and there could
be some tension between the needs of people in
areas where poverty is a factor and the fact that
there could be more demand in middle-class areas
where people think that they have identified
learning problems in their children. Could there be
conflict over resources in different areas?
Professor Riddell: That is a real problem. If we
look at the impairments of children who have
records of needs, we find that the biggest group is
children with moderate learning difficulties,
followed by children with social, emotional or
behavioural difficulties, which is also a big group.
Children with sensory impairments and physical
impairments make up a very small group
compared with those larger groups. It is those
large groups of children with moderate learning
difficulties or social, emotional or behavioural
difficulties that have the strongest association with
social class.
We have never recognised fully the association
between deprivation and disability, and we need to
build in the resources for the children who have
the greatest need. We find, for example, that the
majority of children who are identified as having
dyslexia are middle class. We need to be very
careful, as you implied in your question, that
resources are distributed on the basis of need and
not simply to the most articulate.
The Convener: To what extent are people with
problems that need to be dealt with identified by

It is difficult to be clear about the cause of the
difficulties, because children are not born with
things stamped on their foreheads. If a child has
learning difficulties, it may be decided that the
reason for that difficulty is dyslexia. However, in a
school where levels of reading attainment are
generally low, one might simply say, “Well, it’s the
neighbourhood.” At the moment, we probably
assume certain areas of causation for the
difficulties that are identified, but that may not be
the case at all. I would be surprised, however, if
anybody said that there was not an association
between literacy and social class, and therefore
between learning difficulties and social class.
The Convener: I suppose that it depends to
some extent on how the question is phrased.
Professor MacKay: “Learning difficulties” is a
broad expression; I normally do not use it,
because of the confusion that it can cause. I prefer
to subdivide learning difficulties into more specific
areas.
Lord James Douglas-Hamilton (Lothians)
(Con): I would like to ask three questions about
parental choice, the first of which is very general.
What do you foresee the role of parental choice
being, and do you foresee that role being bigger
under the new proposals or smaller?
Professor Riddell: If parents are to have a
genuine choice of placement in a mainstream
school, rather than in a special school or unit, we
must ensure that resources, aids and services are
equally available in all locations, otherwise
people’s choices will be skewed and they will
place their child in a special school or unit
because they know that the resources are already
there. The bill will have big implications for
parental choice.
Lord James Douglas-Hamilton: I know that
this is a difficult question to answer, but do you
think that the concerns of parents will focus more
readily on those children who might be on the
borderline and might or might not get a co-
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ordinated support plan, or on those children who
are most in need and have most severe learning
difficulties?
Professor Riddell: Do you mean in terms of
making positive choices of school?
Lord James Douglas-Hamilton: In terms of
parents’ concerns. Where do you think that their
concerns will be focused most strongly?
Professor Riddell: If, at birth, a child has a
quite clear and significant impairment, the parents
are obviously concerned about that from the word
go. However, the difficulties of many children who
do not make the progress at school that might be
expected may never be identified, and their
parents might not even be aware that the children
are having difficulties. That level of achievement
might simply be the norm for their neighbourhood.
10:30
Lord James Douglas-Hamilton: You were
asked about deprivation and the lack of
awareness of special needs. Is there likely to be a
greater lack of awareness in the areas of greatest
deprivation?
Professor Riddell: I would not want to suggest
that parents in areas of deprivation are not
concerned about their children’s education.
However, there might be a general expectation in
some areas that children will attain less. The
evidence of examination attainment throughout
Scotland shows that that is clearly the case. We
should be extremely upset about that.
Lord James Douglas-Hamilton: Yes. In
relation to the involvement of parents and the
question of rights, you said that there is a lot of
case law south of the border but a good deal less
in Scotland. Would it assist greatly if a code of
practice or code of conduct, whether voluntary or
compulsory, were to be put in place? Or should
rights be enshrined in the bill? Under the bill’s
proposals, do you envisage that the families of the
children concerned will have more rights or fewer
rights than they have had in the past?
Professor Riddell: As I have said, we need a
code of practice to ensure that local authorities
fulfil their duties towards children with special
educational needs and disabled children. The
DDA places clear duties on local authorities to
avoid discrimination through less-favourable
treatment or failure to make reasonable
adjustments. However, that legislation is not
strong enough to ensure that local authorities are
compelled to carry out their duties.
Lord James Douglas-Hamilton: For the benefit
of the committee, can you clarify whether there
have been cases in Scotland on this subject?
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Professor Riddell: We have an appeals
system, but there have been fewer appeals in
Scotland. Our research suggests that that is not
because Scottish parents are all absolutely
delighted, but because the system has been so
obscure and opaque that only the most motivated
parents have ever tried to use it.
Professor MacKay: The Scottish approach
tends to be to avoid legislation when that is
possible. We do not have a national curriculum—
allegedly—and that is one of the reasons why we
have been able to bend the five-to-14 curriculum,
to some extent, to suit all children, if the argument
is accepted. I would not accept that the five-to-14
curriculum is properly inclusive; nevertheless, we
have had the freedom to bend in a way that
legislation south of the border has not allowed.
Similarly, our education of pupils with special
educational needs—EPSEN—documents and our
manual of good practice already provide good
guides. One wonders whether legislation is always
the best way in which to secure good practice. If it
secures it, that is fine. However, that is for the
committee to decide.
On the question of parents’ rights, from my
reading of the consultation document I would say
that there appears to be no going back on any
rights that parents already have. There seems to
be an extension of powers and rights in the draft
bill, and I welcome especially the powers and
rights that are being extended to the young people
explicitly at several points in the document.
The Convener: Professor Riddell has
expressed her view on the idea of having a code
of practice. You say that you would not necessarily
want more legislation, but a code of practice would
not be in the same category as it would be a more
inclusive way of doing things. Do you support the
call for a code of practice?
Professor MacKay: We have something like a
code of practice, and I would have no great
worries about having one. The 1993 code in
England—
Professor Riddell: I disagree. The manual of
good practice is well intentioned. However,
because it is just guidance, if local authorities do
not want to follow it they do not do so. There are
many things in the manual that local authorities
simply do not do. For example, the manual
recommends that there be a staged process of
assessment, yet most local authorities simply do
not follow that recommendation.
Professor MacKay: Perhaps that is because it
is not a good idea.
Professor Riddell: A recent local authority
survey showed that one third of teachers had not
even heard of it. Unless there is regulation, people
will not follow such recommendations.
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Professor Allan: The committee recommended
that all schools adopt the index for inclusion that
was developed by the Centre for Studies on
Inclusive Education, but the Executive was
unresponsive to that recommendation. The index
is a better document than is the manual, because
it focuses on the need for the school to change its
ethos and structures in order to be inclusive.
Professor MacKay: The Welsh Assembly has
just decided to accept the index for inclusion as
one of its guides for the evaluation of schools.
The Convener: Presumably, a code of practice
would assume an element of agreement across
the board on what it should contain and what is
good practice. Is there such agreement? There
was a suggestion in the brief exchange between
Professor MacKay and Professor Riddell that
there was disagreement in crucial areas among
the people with an interest and knowledge in the
field.
Professor Riddell: Obviously, there will be
disagreement; academics will disagree on just
about everything. Professor MacKay and I are not
approaching this from exactly the same direction.
However, we, as educators of our children, have a
duty to decide what is good practice and children
have the right to the same good practice whether
they live in the Highlands, East Lothian or
wherever. The manual of good practice specifies
what should be done throughout Scotland.
However, because it is only guidance, it has no
teeth. There is no compulsion for people to do
what it suggests. A code of practice would provide
regulation and local authorities would have to
follow it or they could be brought to a tribunal.
Professor Allan: It is difficult to compel people
to follow good practice and people have different
ideas about what good practice consists of. The
committee’s recommendation was that the views
of parents and children must guide practice. The
disabled children with whom I work have a clear
idea of what constitutes good practice. Part of our
problem in special needs is that we have not
listened enough to children and their parents. I
recommend the manual of good practice,
consolidated by the views of young children and
their parents, which would allow them to say what
is in their best interests. The guiding principle is
what is in the best interest of the child, rather than
what professionals think they know is best.
Fiona Hyslop: The implication of all this is the
extension of the principle of mainstreaming. That
will mean that all teachers will have to ensure that
they can meet properly the needs of children with
additional support requirements. What will have to
be provided to ensure that teacher-and-learning
training takes place? I noticed that some of you
touched on that in your publications. Is there a
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place in the bill for ensuring that the training takes
place?
Professor MacKay: The problem would be
fitting that into legislation. A number of things are
occurring. Every student teacher in Scotland is
introduced early to the notion of supporting pupils.
Nearly every student teacher in Scotland says that
they do not have enough training on it and that
they would welcome more. Module 4 of the
chartered teacher scheme is on collaborative
working across schools, so teachers who are
aiming to attain that standard would be given a
useful introduction and would do school-based
work related to it.
Thanks to Scottish Executive finance, I am
working on a project to examine collaborative
working among professionals for the support of
children with developmental disorders and we will
bring out that work over the next six months—the
package will be available for all schools.
We still have a problem—this is probably where
the Parliament will need to pronounce—with the
current diploma courses for teachers doing what is
called support for learning. Those courses lead to
the qualification to work with pupils who need
support either in mainstream schools or in special
schools. To some extent, the qualification’s
existence is being challenged by the introduction
of the position of chartered teacher. We would like
a better articulation of post-graduate work so that
support for teachers who are working towards that
qualification is ensured and perpetuated. There is
a bit of a problem there, and legislating for it would
be very difficult indeed, but we could perhaps
answer more questions on that. It matters a lot to
us.
Professor Allan: Issues of inclusive education
and social justice need to be more central in
teacher education programmes for the ordinary
class teacher. At the moment, they are tacked on.
The General Teaching Council’s benchmarks in
the standard for full registration also tack on those
things in a very deficit-oriented approach, so
teachers just have to perform inclusiveness. They
have to show that they have regard to those
principles, but that will not allow them to meet the
mainstream requirement or cater for children with
additional support needs. We need a radical
overhaul of the way in which we teach our ordinary
class teachers.
Fiona Hyslop: You say that we need a radical
overhaul and we have touched on teacher training,
but of course there are huge implications for
continuing professional development. If a huge
number of children are identified as having
additional support needs, whether those needs are
low level or more extensive, there will be huge
implications for every teacher’s work. Although I
agree that legislation is not necessarily the way to
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resolve that issue, there is an accompanying
policy agenda that goes with the bill. Are we
moving fast enough for that policy to accompany
what will come as a result of the bill?
Professor MacKay: Broadly speaking, no.
Professor Riddell: There is clearly a need for
training at different levels. All teachers need to
know how to include children in their classrooms,
but we must not neglect the training of specialist
teachers—for children with visual and hearing
impairments, for example—who have specific
skills. We will not be training many of those
teachers, but their training is very expensive as
there are no cost savings, so we must ensure that
those programmes do not die out. Universities
look very carefully at the cost-effectiveness of all
the courses that they teach, and if they are not
being properly resourced universities cannot
continue to subsidise courses that are not being
properly funded. We need to revisit that issue.
The DDA places duties on local authorities to
train all staff, but most local authorities do not
have those training programmes in place at the
moment. They are now planning to train senior
managers, but they have not yet got to the stage
of training all teachers and staff.
Professor Allan: One of the difficulties
associated with training is knowing what kind of
expertise is appropriate for inclusive education.
We know that the teachers feel that they do not
have enough knowledge of special needs, but the
Executive thinks that it is providing all sorts of
wonderful training packages, which are just going
into cupboards. We have reached an impasse
over the exchange of knowledge, and we need to
get parents and children into the training arena. In
my experience, they have been able to work with
teachers and have been able to devise inclusive
solutions on a local basis.
When the committee presented its report, it said
that inclusion is not about specialist knowledge
and techniques, but about the blood, sweat and
tears of parents who have been excluded. We
need to use that experience to guide us in our
training.
Rhona Brankin: Do you agree that it is
important to educate school managers as well? In
my experience, that is an appropriate training that
is hugely lacking. Does the current training for
senior management adequately meet the
challenges of managing an inclusive community?
Professor Allan: I do not think that the
qualification for headship meets those obligations
at all, because it focuses on managing the
problem. It is not about including children and the
values associated with that; it is about dealing with
the problems that children bring.
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Rhona Brankin: Thank you for that answer. It is
a matter that we will have to consider again.
10:45
Mr Adam Ingram (South of Scotland) (SNP): I
would like to ask the panel to reflect on the
resource implications of what we have been
saying. Under the current system there have been
a fair few conflicts, particularly between parents
and local authorities, on what parents can access
for their children. What is your assessment of the
unmet need under the current system? Will what is
proposed change that? Will we get more
resources into the system through the new
legislation, or is the new legislation likely to lead to
a much greater demand for resources? Will that
be a major concern?
Finally, I would like to ask Professor Riddell
about her comment that we should target
resources very much on the 2 per cent of the
school population with severe and enduring
special educational needs that cannot be
accommodated within the education system in the
way that most kids seem to be accommodated at
the moment.
Professor Riddell: For some children with
severe and multiple impairments, the cost of their
education is very great. Some children have
educational and health and social services
packages that cost more than £100,000 a year.
We have to recognise that if those children are
going to be included and even educated
adequately, it cannot be done cheaply. It will
always be expensive. We have to ensure that
sufficient resources are directed to that group.
Local authorities are very concerned because they
think that it is possible that too many resources
are being focused on that group.
I was not saying that we should neglect the 10
per cent above that who have great difficulty in
accessing learning, but I think that the
concentration of resources may not be as
necessary with regard to that group. Additional
support and smaller classes will be necessary for
that wider group, but its needs can be
accommodated without the extraordinary extra
resources that will be necessary for children who
are blind, who have severe hearing impairments or
who have very severe multiple difficulties.
Mr Ingram: If we get extra resources into the
system in general, it could mean more classroom
assistants, more teachers, and a reduction in the
pupil-teacher ratio. We could also deal with the
ADHD problem that you mentioned, through the
use of nurture groups that I learned about at a
conference on Friday; in those groups, teachers
take kids out of class and teach them how to deal
with mainstream classes. Those additional support
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needs could be dealt with if more resources were
going into the system. Is there anywhere in the
legislation that we need to specify the resource
that will be required to deal with the special
education needs that you are suggesting should
be met?
Professor Riddell: The first thing that we could
do would be to ask local authorities to be clearer
about the costs that they are incurring. Until
recently, local authorities did not know how much
it cost to educate different children and different
groups of children. The cost will not be the same
in different settings; for example, the cost will be
very different in different geographical locations.
Local authorities need to be better at accounting
for costs than they have been until now.
The Convener: How easy would it be to do
that? Bearing in mind the fact that we are trying to
mainstream some of the provision, it seems
slightly paradoxical to then separate it out for
accounting terms.
Professor Allan: It is particularly difficult to
account for the costs of mainstreaming provision.
We undertook a comparison of the costs of
mainstreaming and special provision many years
ago and we could not really do it. Much of what is
done to achieve mainstreaming is invisible, which
is how it should be.
Professor MacKay: If inclusion is to be more
than just a slogan, the appearance in a school of a
speech therapist or a physiotherapist is likely to
benefit not only the targeted children but others.
Therefore, there would be a rolling resource.
Making provision creates the need for more
provision, because intelligent working across the
professions occurs and the therapists become part
of the system.
Mr Ingram: I return to one of my original
questions. Can you quantify the unmet need in
terms of required resources? To address the
problem, how much more do we need to spend on
special educational needs than is currently being
spent?
Professor
questions.

Riddell:
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Mr Ingram: I know.
Professor Riddell: The situation is similar to
that in health, where infinite amounts of money
could be spent. Local authorities do annual audits
of need and they always reckon that there are far
more needs than they can cater for. Interestingly,
professionals in education are far behind those in
health in assessing the economics of what we do
and its outcomes. In a system in which resources
are limited, we should be more aware of what
things cost and what outcomes they produce. If we
were aware, we might find that there were long-
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term benefits in having effective mainstreaming. At
the moment, nobody knows because nobody has
looked at the figures. Of course, we cannot hazard
guesses because the issues are complex and
difficult.
Professor Allan: It is also difficult to identify
performance indicators for inclusion, partly
because we have not asked children and parents
what it feels like to be included. The inclusion
indicator in the new community schools initiative is
the reduction in the number of children with
records of needs; I do not understand how that is
supposed to signify inclusion. We need to devise
better ways of demonstrating what inclusion does
and what it looks like.
Ms Alexander: One of the drivers of the bill was
the need to address parents’ and children’s
anxieties about the system’s accessibility,
responsiveness and inclusiveness. We have
referred to some of the challenges. Clearly, the
objective is conflict avoidance, but it is proposed
that the mediation services and independent
tribunal will deal with any conflict that arises. All
the witnesses referred to those two aspects in
their introductory statements. However, I want to
give them the chance to put on record anything
else that they want to say around how we legislate
for the mediation services or the independent
tribunal.
Professor Allan: I am uneasy about mediation,
because I think that it implies conflict. I am also
uneasy about the tribunal consisting of people who
have experience of working with children with
special educational needs, because that
presupposes that they will be professionals. I
would like the tribunal to recruit from a wider net
that included voluntary organisations and parents,
who might, indeed, have an interest in children
with special educational needs.
Professor MacKay: Mediation is certainly one
of the current priorities, but I am worried that
mediation could be a way of encouraging parents
not to pursue what they would like to achieve for
their child. That is why I feel that mediation should
not be a statutory obligation for local authorities,
which should try to anticipate conflict by good
services, such as early pick-up. Parents of
children who have been diagnosed as autistic tend
to ask, immediately after diagnosis, what happens
next. They feel unsupported and lost at that time.
If they are in a good authority area, they will be
picked up quickly and made to feel part of a good
service structure. I do not know to what extent that
can be legislated for. Perhaps a formal structure
could be introduced that would ensure the
strengthening of pick-up once a child is identified
as requiring considerable support.
Professor Riddell: I feel extremely positive
about the recommendations on mediation and the
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new tribunal. We have been slow in Scotland to
develop proper tribunal systems. There have also
been huge problems with local authority appeal
committees, which have not operated properly.
The new duty on local authorities to provide
mediation services will mean that, in general, their
services will improve. That means that parents will
be less likely to go to the press as a sort of
desperate emergency measure, and local
authorities will take on board what parents say at a
much earlier stage. It will make services more
responsive and accessible, which is what we all
want.
The Convener: How important is it that the
providers of the mediation service are from outwith
the local authority, bearing in mind the fact that the
conflict would be with a section of the local
authority?
Professor Riddell: The plan is that the new
tribunal will be independent, like the English
tribunal system. All the reviews of the English
system have been very positive.
The Convener: I meant the mediation service.
Professor Riddell: Sorry, I thought that you
were talking about the tribunal. There needs to be
a little bit of arm’s length between the mediation
service and the local authority, but clearly the
mediators will be paid by the local authority, so
there will be a slight conflict of interest. That is not
a problem, as long as the mediation service is
being paid for and as long as the mediators know
that they are acting not for the local authority but
for the parents.
The Convener: I was trying to get at the local
authority making the provision as well as paying
for the mediation service. Local authorities already
have mediation services for neighbour disputes
and various other matters and they think that they
have some expertise in that direction. Would the
perception of a lack of independence in that
situation be a difficulty?
Professor Riddell: We will have to be careful to
ensure that, when the service is set up, it is made
clear that it must operate independently. In
England, parent partnership services are paid for
by local authorities, but they are meant to operate
independently. There is a delicate balance, but we
must ensure that it is struck.
Professor MacKay: Paragraph 37 of the
consultation on the draft Education (Additional
Support for Learning) (Scotland) Bill talks about
not being prescriptive. Does the committee have
any views on the form that the services might
take? I am thinking of the good specialist
mediation that has been provided by voluntary
interest groups, such as those on autism and
intellectual disability. Are we talking about a new
structure called the mediation service, or will
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The Convener: We are concerned about where
the mediation would best come from, who and
what is available, and building on existing practice.
The service should also be perceived by parents
to be independent, so that it is workable and
practical. It will not work if it is not perceived in that
way.
Professor MacKay: From what I know about
autism and spina bifida, specialist voluntary
organisations would be seen as trusted by both
sides, but they would not be members of a distinct
mediation service, with a capital “m” and a capital
“s”. They would provide a service called mediation,
which might have to be paid for. Creating the
structure for that would be an interesting
challenge.
Rhona Brankin: One of you mentioned the
problems with transitions. I do not think that the
record of needs document has served young
people well during transitions in their education.
Very few youngsters have records of needs
opened before they go to school, for example, yet
many youngsters need the involvement of many
professionals even before they get to primary 1.
One of the other issues about records of needs is
that different authorities, and even different
schools within local authorities, interpret them
differently. For many youngsters, it is not until they
have reached secondary age that people think,
“Oh God. They need a record of needs,” because
the situation is harder to manage in a secondary
school. Similarly, there are big issues about the
future needs process, and what happens to
youngsters when they leave formal education. To
what extent do the draft bill’s proposals address
some of the issues around transitions?
Professor MacKay: The principles that are
noted—especially for transition from school to
adult years, which concerns me a lot—seem very
sound, but there might be concerns about the
amount of teeth that the legislation has to achieve
effective transition. I would want a statutory
requirement for adult services to be involved in the
final two years of school and for that to continue
into life beyond school. I do not think that the
future needs assessment has lived up to
expectations. That is a pity, because the thinking
behind it was wise enough; it just does not deliver.
That raises questions for the provision of adult
services. One can have the best possible
assessment and view of the future, but if the
services beyond school do not exist and there is
no requirement to provide them, the well-managed
transition leads nowhere.
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11:00
Professor Riddell: The record of needs placed
a mandatory duty on local authorities to organise a
future needs assessment involving social services
for every young person. Of course, there were
quite a number of young people who had special
needs but did not have records, and they slipped
through the net. Who will get a CSP is now even
vaguer. We know that there will be disabled
children who will not qualify for CSPs, so the
danger that children will slip through the net has
not yet been addressed.
We must ensure that the process is effective
when it kicks in. People sometimes thought that
future needs assessments were bureaucratic and
did not lead to action, so we must ensure that any
new system does lead to follow-up action. I remain
concerned that there will be children who could
benefit from a future needs assessment who will
not get one.
Professor Allan: I am impressed by the fact
that the bill takes a lifelong view; it thinks ahead
and is not just about schooling. However,
practically, I do not think that there is enough time
to make the arrangements. In one place, it states
that the assessment will be made six months
before the child leaves schools, but that allows
nowhere near enough time for future services to
be notified.
Rhona Brankin: That has given me plenty to
think about. Thank you.
Mr Macintosh: I want to return to the subject of
mediation and confrontation in the system, which
Julie Allan mentioned. The previous record of
needs system seemed almost to encourage
confrontation between parents and local
authorities. It encouraged parents to view local
authorities as barriers to services rather than as
providers of services, and it seemed that each
party was on a different side of the fence, instead
of being on the same side, trying to educate the
child. Will the proposed replacement system tackle
that fundamental problem? There will perhaps
always be an argument about whether children get
enough resources, but will the new proposals
reduce conflict? Does the bill put in place a system
in which both sides will be seen to be working for
the needs of the child?
Professor Allan: As I suggested, having
mediation implies that there will be conflict, and we
perhaps need to recognise that there will be
dispute. My concerns are chiefly about provision in
response to placement requests. It seems that
there are more get-out clauses for local
authorities, which could refuse a placement in a
mainstream school if it meant employing another
teacher or having another class or, most
worryingly, if they felt that the placement of a child
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was to the detriment of discipline in the school.
Parents who see that will see confrontation and
will not trust local authorities to respond to their
placement requests. I think that the bill as it is
presently written makes things worse, not better.
Professor Riddell: Having an independent
tribunal will probably make matters easier. Before,
parents were frustrated because the appeals
system was so inaccessible and there were only
about 30 appeals a year. The appeal route was
not regarded as viable. Now, local authorities and
parents will know that any dispute will go to an
independent tribunal and the matter will be
decided full stop. Sometimes the local authority
will win, so to speak, and sometimes the parents
will win. The tribunal will be an avenue for the
alleviation of frustration and will make local
authorities improve what they do, because they
will not want cases to go to the tribunal. In the
past, there was a lack of clarity about what the
record of needs was for and what it should say
about services. That is why parents got so worried
and anxious about the issue. It is much better to
have clearer avenues.
Mr Macintosh: I agree with encouraging clarity.
The more objective the criteria for deciding
whether somebody gets a CSP or a record of
needs, the less confrontational the process should
be—theoretically. The CSP currently has
weaknesses, but it seems to be clear who will get
it.
Professor Riddell: I do not think that it is clear
at all who will get it.
Mr Macintosh: You do not.
Professor Riddell: No. It is up to the local
authority to interpret who gets it.
Mr Macintosh: Can the earlier point about the
problem of having PLPs, CSPs and IEPs be
clarified? What is the solution to the problem?
Should CSPs be expanded to cover all children,
from those with low-incidence disabilities right
through to those at the other end of the spectrum?
That could cover 20 per cent of children. Should
the definition be changed so that a child with lowincidence difficulties, who perhaps does not need
an external agency, qualifies?
Professor MacKay: I think that you will find that
we are all a bit anxious about CSPs. With their
current broad remit, we almost want CSPs to
replace the record of needs—I am paraphrasing
there. To extend the CSPs to cover 20 per cent of
children would be a huge administrative burden,
and I am not sure what such an extension would
achieve. I am much keener on the idea of having
PLPs for all children and working down from there
to assess who needs additional support to such an
extent that it has to be recorded more formally.
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Mr Macintosh: So you would retain PLPs, IEPs
and CSPs, or groove the IEPs between.
Professor Allan: We should get rid of IEPs and
have PLPs for all children, with an additional
support section for those who need it.
Professor MacKay: A good PLP is an IEP.
Professor Riddell: It is not realistic to have
IEPs for every child in school with the level of
detail that is currently specified. Already teachers
cannot cope with the amount of work that is
involved in IEPs and they will not get sufficient
additional educational resources to help them
cope. It would not necessarily be a good use of
money to produce detailed documents for
everybody. A small group of children at one
extreme of the spectrum needs very detailed
planning; another group needs more detailed
planning; and then there is a group that clearly
needs planning, but which can be dealt with within
the five-to-14 curriculum or within standard or
higher grade courses. We must be careful about
how we use the available money. We must target
it effectively.
Professor Allan: Personal learning plans have
the potential to be exciting and learner directed.
Where teachers and children have worked
together on targets that are about reciprocity,
intersubjectivity and broad learning, the PLPs
have worked well. PLPs are not just another form
of target setting; they are a much more
imaginative approach to children’s learning that
puts them in control of some of their learning.
Mr Macintosh: I have a final question on trying
to reduce confrontation. There will always be
arguments about resource levels for those with
need. If many of the arguments are about defining
whether somebody needs a CSP—I am not sure
whether that is the case—it is important, as
Professor Riddell said, to make the position clear.
Can we make it clear in the legislation? Could the
committee add something to the bill to clarify the
position or should we leave that to a code of
practice or improved regulation of the existing
guidance, as Professor Riddell suggested?
Professor Riddell: Legislators should have an
idea in their heads of the proportion of children
that will have CSPs. I do not know whether any of
you has any idea about that.
Fiona Hyslop: It is not our bill; it is the
Government’s bill.
Professor Riddell: Fair enough. However, at
the moment, the bill is so vague and the terms are
so broad that some local authorities might interpret
it as being 20 per cent of the school population
and others might interpret it as being 0.5 per cent.
That is not acceptable.
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The Convener: Our understanding is that
several thousand fewer people will have CSPs
than have records of needs.
Professor Riddell: Given that the group that we
are talking about is much bigger and includes
Traveller children, refugees, asylum seekers and
so on, how come we will end up with fewer
children having CSPs than have records of
needs? This has not been thought through.
The Convener: It certainly seems to be an issue
that we should return to.
Lord James Douglas-Hamilton: The
variation in local authority practice has
mentioned—I believe that Professor Allan
the phrase “a geographical lottery”, which
awesome prospect. How can we best get
consistency into the system and avoid
differences in approach across the country?
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Professor MacKay: There are two approaches.
One would be to go for the best set of legislation
and guidance possible. The second, which relies
on the fact that we are a small country, would be
for the practitioners to meet to ensure that, as far
as possible, there is uniformity of service, within
the limits of good service.
Professor Allan: As Kenneth Macintosh
suggested, we need to make it easier to avoid
confrontation by specifying who gets a CSP and
who does not. Identifying an arbitrary cut-off
point—whether it be 2 per cent or 5 per cent—was
a mistake in relation to recording, and leverage
ensured that the figure began to creep up. The
figure of 2 per cent was invented by Mary
Warnock and it was useless. We need to specify
the criteria in terms of inclusion—we must ask
what an individual child needs if they are to be
included intellectually, socially and emotionally. Of
course, that might not be external agency support.
Once we have specified the criteria, we will be
able to give education authorities a clearer steer.
We cannot leave it to them to make judgments, as
they have demonstrated that they cannot do that
effectively.
Professor MacKay: The current flexible ruler of
“the need to keep under continuing review”

is quite a powerful set of words and might be
helpful in this context.
Professor Riddell: The definitions in the
Education (Scotland) Act 1980 are remarkably
similar to those that the draft bill uses to determine
additional support needs. The 1980 act says that a
child has special educational needs if they have
much greater difficulty in learning than most other
children of their own age or are disabled, and the
draft bill says that a child has additional support
needs if they are likely to be
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“unable without the provision of additional support to benefit
from school education provided”.

Given that the definitions are similar, I cannot
see how we will end up with fewer children having
CSPs than have records of needs. Which children
who currently have records of needs will be cut out
of the system?
Fiona Hyslop: That is exactly the question that
we will ask of ministers.
It is desirable for everyone to have a personal
learning plan, but how practical would that be?
Would that simply lead to teachers spending a
huge amount of time on bureaucracy and less time
teaching children? Do you support the fact that the
factor that will determine whether a child has a
CSP will be the involvement of external agencies?
Should the determining factor be need?
Professor Riddell: I do not support the idea
that the criterion should be the involvement of
external agencies.
Professor Allan: A major strand in new
community schools is that teachers have taken on
PLPs, even though they create more work for
them, because they have to meet pupils regularly
to discuss issues such as target setting. Teachers
feel that the PLP system has worked and has
enhanced learning. In a sense, the system has
released teachers to get on with other teaching
and learning activities, while the child directs his or
her learning. The system is a workable solution for
all children, including children with additional
support needs.
11:15
Professor Riddell: I agree, but we should not
take resources away from other aspects. For most
children, PLPs should be dealt with through
personal and social education. Children should
work closely with their guidance teacher. We do
not want unnecessary additional bureaucracies to
be put in place.
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that group will take place to ensure that it is on
board with the new arrangements. Otherwise, it
might be most unhappy.
Professor
MacKay:
A
person
with
developmental dyslexia is likely to require services
beyond teaching, such as optical advice. Does
that require co-ordination of support? I was asked
to raise that issue with the committee as it is a
concern among colleagues. Pupils and families
might be put at a disadvantage by the absence of
the need to record.
Rhona Brankin: The instance that Professor
MacKay cites is clearly one in which a coordinated support plan would be needed, but in
cases in which the school provides the required
services, a plan might not be needed. However, I
agree that parents of youngsters with dyslexiatype difficulties need reassurance that the child’s
needs will be met.
Professor Riddell: Arguably, at present, some
children who should have a record of needs do not
have one. As Rhona Brankin knows, children with
social, emotional and behavioural difficulties often
do not have a record of needs, although they
should have one.
Rhona Brankin: A good feature of the draft bill
is that it will address that situation.
Professor Riddell: Some children in special
schools and residential special schools in Scotland
do not have records of needs or IEPs. If we are to
take children away from their neighbourhoods and
put them in special provision, they should have a
close, carefully structured education and review.
Arguably, more children, not fewer, should have
CSPs.
The Convener: I suspect that the question of
children with social, emotional and behavioural
difficulties will loom large as we examine the detail
of the draft bill—the issue will probably involve a
lot of the missing millions.

Rhona Brankin: To return to the criteria for
making the decision about which children should
have co-ordinated support plans, one of the
groups of young people who would not necessarily
require such plans would be kids with dyslexiatype difficulties. If the school is properly organised,
such children can access measures such as
laptop computers and special examination
arrangements without the need for more interagency involvement. That is my understanding
about that large group of youngsters.

The session has been stimulating, although it
has gone in a different direction from the one I
expected, given the other evidence that we have
heard. The witnesses have given us a lot of food
for thought. I am grateful to them for giving us their
time and for their contribution. If they have
anything to tell us as our work continues, I invite
them to give us their input and, I hope, we will take
their views on board. We will wish to return to a
number of issues in much greater detail. I am not
sure whether some of the witnesses’ comments
have not destroyed the whole structure of the bill.

Professor Riddell: There is the issue of
ensuring that assessments are done properly. The
Scottish Dyslexia Association is not particularly
happy with the present quality of assessment and
teaching techniques. I hope that discussions with

We will want to pursue or at least contemplate
and consider a whole series of things from all of
that, but I rather think that we will want to read the
Official Report of today’s evidence. It has raised
many issues that we will want to return to.
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Perhaps we can have five minutes in a later
meeting to reflect on some of the points that the
professorial team has raised. Clearly, we will need
to return to the disability discrimination issue that
was mentioned. We will also need to reconsider
some of the issues about how the different
categories are analysed.
Fiona Hyslop: We could usefully do that as part
of our preparation before the bill is published.
The Convener: Yes. We will want to pursue a
number of issues with ministers.
Lord
James
Douglas-Hamilton:
The
professors might like to provide us with written
information. I just mention that one point that
arises from what has been said this morning.
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Education (Additional Support for Learning)
(Scotland) Bill
[AS INTRODUCED]

An Act of the Scottish Parliament to make provision for additional support in connection with the
school education of children and young persons having additional support needs; and for
connected purposes.

Main definitions
5

1

10

Additional support needs
(1)

A child or young person has additional support needs for the purposes of this Act where,
for whatever reason, the child or young person is, or is likely to be, unable without the
provision of additional support to benefit from school education provided or to be
provided for the child or young person.

(2)

In subsection (1), the reference to school education includes, in particular, such
education directed to the development of the personality, talents and mental and
physical abilities of the child or young person to their fullest potential.

(3)

In this Act, “additional support” means—
(a) in relation to a prescribed pre-school child, a child of school age or a young
person receiving school education, provision which is additional to, or otherwise
different from, the educational provision made generally for children or, as the
case may be, young persons of the same age in schools (other than special
schools) under the management of the education authority for the area to which
the child or young person belongs,

15

(b) in relation to a child under school age other than a prescribed pre-school child,
such educational provision as is appropriate in the circumstances.

20

2

Co-ordinated support plans
(1)

For the purposes of this Act, a child or young person requires a plan (referred to in this
Act as a “co-ordinated support plan”) for the provision of additional support if—
(a) an education authority are responsible for the school education of the child or
young person,

25

(b) the child or young person has additional support needs arising from—
SP Bill 11
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(i)

one or more complex factors, or

(ii) multiple factors,
which are likely to continue for more than a year, and
(c) those needs require significant additional support to be provided—
(i)

5

by the education authority in the exercise of any of their other functions as
well as in the exercise of their functions relating to education, or

(ii) by one or more appropriate agencies (within the meaning of section 19(2))
as well as by the education authority themselves.
(2)

For the purposes of subsection (1)—
(a) a factor is a complex factor if it has or is likely to have a significant adverse effect
on the school education of the child or young person,

10

(b) multiple factors are factors which—
(i)

are not by themselves complex factors, but

(ii) taken together, have or are likely to have a significant adverse effect on the
school education of the child or young person.

15

General powers and duties
3

General functions of education authority in relation to additional support needs
(1)

Every education authority must—
(a) in exercising any of their functions in connection with the provision of school
education, take account of the additional support needs of children and young
persons having such needs, and

20

(b) subject to subsection (2), make adequate and efficient provision for such
additional support as is required by children and young persons—
(i)

having additional support needs, and

(ii) for whose school education the authority are responsible.

25

(2)

Subsection (1)(b) does not require an education authority to do anything which—
(a) they do not otherwise have power to do, or
(b) is not practicable at a reasonable cost.

(3)
30

Every education authority must make such arrangements as they consider appropriate
for keeping under consideration, in relation to each child and young person having
additional support needs for whose school education the authority are responsible—
(a) the additional support needs of, and
(b) the adequacy of the additional support provided for,
the child or young person.

35

(4)

An education authority may, so far as they have power to do so apart from this
subsection, make such provision as they consider appropriate for the additional support
needs of children and young persons belonging to the area of the authority—
(a) having additional support needs, but
(b) for whose school education the authority are not responsible.
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3

Establishment of additional support needs and need for co-ordinated support plan
4

Children and young persons for whom education authority are responsible
(1)

Every education authority must make such arrangements as they consider appropriate
for identifying—
(a) from among the children and young persons for whose school education they are
responsible—

5

(i)

those who have additional support needs, and

(ii) those having additional support needs who require a co-ordinated support
plan, and
(b) the particular additional support needs of the children and young persons so
identified.

10

(2)

Where an education authority receive from a person specified in subsection (3) a request
complying with subsection (4), being a request to establish whether any child or young
person for whose school education the authority are responsible—
(a) has additional support needs, or

15

(b) requires a co-ordinated support plan,
the authority must, in accordance with the arrangements made by them under subsection
(1), comply with the request unless they consider the request to be unreasonable.
(3)

The persons referred to in subsection (2) are—
(a) in the case of a child, the child’s parent,

20

(b) in the case of a young person—
(i)

the young person, or

(ii) if the authority are satisfied that the young person is incapable, the young
person’s parent.
25

(4)

A request referred to in subsection (2) must—
(a) be in writing, and
(b) contain a statement of the reasons for the request.

(5)

If an education authority decide not to comply with a request referred to in subsection
(2) they must—
(a) inform the person who made the request of that decision, and

30

(b) in so doing, give the reasons for the decision.

35

(6)

Where, in pursuance of a request referred to in subsection (2), an education authority
establish that a child or young person has additional support needs, the authority must
inform the person who made the request of that fact.

(7)

Subsection (8) applies where a child or young person for whose school education an
education authority are responsible comes to the attention of the authority as—
(a) having, or appearing to have, additional support needs, or
(b) having such needs and requiring, or appearing to require, a co-ordinated support
plan.
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(8)

Where this subsection applies, the education authority must, in accordance with the
arrangements made by them under subsection (1), establish whether the child or young
person does have additional support needs or, as the case may be, require a co-ordinated
support plan, unless the authority consider it unreasonable to do so.

(9)

Subsections (2) and (8) are without prejudice to subsection (1).

5

Other children and young persons
(1)

Where an education authority receive a request complying with subsection (4), being a
request of a type specified in subsection (2) relating to any child or young person—
(a) belonging to the area of the authority, but
(b) for whose school education the authority are not responsible,

10

the authority may, in accordance with the arrangements made by them under section
4(1), comply with the request.
(2)

The types of request referred to in subsection (1) are—
(a) a request from a person specified in subsection (3) to establish whether the child
or young person in relation to whom the request is made—

15

(i)

has additional support needs, or

(ii) would, if the education authority were responsible for the school education
of the child or young person, require a co-ordinated support plan,
(b) in the case of a child or young person being provided with school education at an
independent school or a grant-aided school, a request from the managers of the
school to establish whether the child or young person would, if the education
authority were responsible for the school education of the child or young person,
require such a plan.

20

(3)

The persons referred to in subsection (2)(a) are—
(a) in the case of a child, the child’s parent,

25

(b) in the case of a young person—
(i)

the young person, or

(ii) if the authority are satisfied that the young person is incapable, the young
person’s parent.
30

(4)

A request referred to in subsection (1) must—
(a) be in writing, and
(b) contain a statement of the reasons for the request.

(5)

If an education authority decide not to comply with a request referred to in subsection
(1) they must—
(a) inform the person who made the request of that decision, and

35

(b) in so doing, give the reasons for the decision.
(6)

Subsection (7) applies where a child or young person—
(a) belonging to the area of an education authority, but
(b) for whose school education an education authority are not responsible,
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5

comes to the attention of the authority (otherwise than as a result of a request referred to
in subsection (1)) as having, or appearing to have, additional support needs.
(7)

Where this subsection applies, the education authority may, in accordance with the
arrangements made by them under section 4(1), establish whether the child or young
person does have additional support needs.

(8)

Subsection (9) applies where, in pursuance of this section, an education authority
establish that a child or young person—

5

(a) has additional support needs, or
(b) would, if the education authority were responsible for the school education of the
child or young person, require a co-ordinated support plan.

10

(9)

Where this subsection applies, the education authority must provide the persons
mentioned in subsection (10) with such information and advice as to the additional
support required by the child or young person as they consider appropriate.

(10) The persons referred to in subsection (9) are—
(a) in the case of a child, the child’s parent,

15

(b) in the case of a young person—
(i)

the young person, or

(ii) if the authority are satisfied that the young person is incapable, the young
person’s parent,
(c) where the authority establish the matter referred to in subsection (8) pursuant to a
request made by the managers of an independent school or a grant-aided school,
those managers.

20

6

Assessments and examinations
(1)

Where—
(a) an education authority have decided to comply with a request referred to in
section 4(2), 5(1) or 8(4), and

25

(b) the person making the request also makes a request complying with subsection
(2), being a request that the education authority arrange for the child or young
person in respect of whom the request is made to undergo, for the purposes of the
request referred to in paragraph (a), a process of assessment or examination (such
a request being referred to in this section as an “assessment request”),

30

the education authority must comply with the assessment request unless they consider
the request to be unreasonable.
(2)

An assessment request must—
(a) be in writing, and

35

(b) contain a statement of the reasons for the request.

40

(3)

Where a child or young person is to undergo a process of assessment or examination in
pursuance of an assessment request, the process is to be carried out by such person as
the education authority consider appropriate.

(4)

If an education authority decide not to comply with an assessment request they must—
(a) inform the person who made the request of their decision, and
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(b) in so doing, give the reasons for the decision.
(5)

In subsection (1)(b), the reference to assessment or examination includes educational,
psychological or medical assessment or examination.
Co-ordinated support plans

5

7

Duty to prepare co-ordinated support plans
(1)

Where an education authority establish in pursuance of any provision of this Act that a
child or young person for whose school education they are responsible requires a coordinated support plan, they must prepare such a plan for the child or young person.

(2)

A co-ordinated support plan prepared under subsection (1) must contain—
(a) a statement of the education authority’s conclusions as to—

10

(i)

the factor or factors from which the additional support needs of the child or
young person arise,

(ii) the educational objectives sought to be achieved taking account of that
factor or those factors,
(iii) the additional support required by the child or young person to achieve
those objectives, and

15

(iv) the persons by whom the support should be provided,
(b) a nomination of a school to be attended by the child or young person,
(c) the name and other appropriate contact details of any person who, by virtue of
subsection (6) of section 9, is to discharge the authority’s duty under subsection
(5)(d) of that section, and

20

(d) the name and other appropriate contact details of an officer of the authority from
whom—
(i)

in the case of a plan prepared for a child, the child’s parent,

(ii) in the case of a plan prepared for a young person, the young person or,
where the authority are satisfied that the young person is incapable, the
young person’s parent,

25

can obtain advice and further information.
(3)

The references in subsection (2)(a) to educational objectives are to objectives set to
secure that the child or young person benefits from school education (within the
meaning of section 1(1)) provided or to be provided for the child or young person.

(4)

The Scottish Ministers may by regulations make further provision as to co-ordinated
support plans including, in particular, provision as to—

30

(a) the form of such plans,
35

(b) the information (in addition to that required by subsection (2)) to be contained in
them,
(c) the times by which they are to be prepared and by which reviews carried out under
section 8 are to be completed,

40
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discontinuance and destruction of such plans,
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7

(e) the transfer of such plans when the children and young persons for whom they are
prepared move from the area of one education authority to that of another,
(f) the disclosure of such plans, and
(g) such other matters in relation to such plans as they think necessary or expedient.
5

8

Reviews of co-ordinated support plans
(1)

Every education authority must keep under consideration the adequacy of any coordinated support plans prepared (and not discontinued) for any children or young
persons belonging to their area.

(2)

The education authority must carry out a review of each such co-ordinated support
plan—

10

(a) on the expiry of the period of 12 months beginning with the date on which the
plan was prepared, and
(b) thereafter, on the expiry of each successive period of 12 months beginning with
the date on which the previous review (whether carried out under this subsection
or subsection (3) or (4)) of the plan was completed.

15

(3)

An education authority may carry out a review of such a co-ordinated support plan
before the expiry of a period referred to in subsection (2) only—
(a) pursuant to a request referred to in subsection (4), or
(b) if the authority consider it necessary or expedient to do so because of a significant
change in the circumstances of the child or young person for whom the plan was
prepared since the plan was prepared or, as the case may be, last reviewed.

20

(4)

Where the education authority receive from a person specified in subsection (5) a
request complying with subsection (6), being a request to carry out a review of any such
co-ordinated support plan as is mentioned in subsection (1) before the expiry of a period
referred to in subsection (2), the authority must carry out a review of the plan unless
they consider the request to be unreasonable.

(5)

The persons referred to in subsection (4) are—

25

(a) in the case of a co-ordinated support plan prepared for a child, the child’s parent,
(b) in the case of a co-ordinated support plan prepared for a young person—
(i)

30

the young person, or

(ii) where the education authority are satisfied that the young person is
incapable, the young person’s parent.
(6)

A request referred to in subsection (4) must—
(a) be in writing, and
(b) contain a statement of the reasons for the request.

35

(7)

If an education authority decide not to comply with a request referred to in subsection
(4) they must—
(a) inform the person who made the request of that decision, and
(b) in so doing, give the reasons for the decision.
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(8)

In reviewing any co-ordinated support plan under this section, the education authority
must, in accordance with the arrangements made by them under section 4(1), establish
whether the child or young person for whom the plan was prepared still requires such a
plan and—
(a) if so, continue the plan for the child or young person and make such amendments
of it as the authority consider necessary or appropriate, or

5

(b) if not, discontinue the plan.
9

Co-ordinated support plans: further provision
(1)

Subsection (2) applies where an education authority propose—
(a) in pursuance of any provision of this Act, to establish whether any child or young
person requires, or would require, a co-ordinated support plan,

10

(b) to review under section 8 any such plan prepared for any child or young person.
(2)

Where this subsection applies, the education authority must—
(a) before proceeding, inform the persons mentioned in subsection (3) of their
proposal, and

15

(b) on establishing the matter referred to in subsection (1)(a) or, as the case may be,
completing the review referred to in subsection (1)(b), inform those persons of—
(i)

the outcome, and

(ii) the rights (if any) which they have under section 13(1) to make a reference
to a Tribunal in connection with the outcome.

20

(3)

The persons referred to in subsection (2)(a) are—
(a) in the case of a child, the child’s parent,
(b) in the case of a young person—
(i)

the young person, or

(ii) if the authority are satisfied that the young person is incapable, the young
person’s parent,

25

(c) where the proposal arises as a result of a request referred to in section 5(1) made
by the managers of an independent school or a grant-aided school, those
managers.
30

(4)

Subsection (5) applies where an education authority—
(a) prepare a co-ordinated support plan for any child or young person under section
7(1), or
(b) amend any such plan—
(i)

following a review carried out under section 8, or

(ii) pursuant to a requirement made by a Tribunal under subsection (4)(b) or
(5)(b)(ii) of section 14.

35

(5)

Where this subsection applies, the education authority must—
(a) give a copy of the plan or amended plan—
(i)
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(ii) in the case of a young person, to that young person or, if the authority were
satisfied for the purposes of subsection (3) that the young person is
incapable, to the young person’s parent,
(b) ensure that additional support is provided by them for the child or young person in
accordance with the plan or amended plan so far as they have power to do so,

5

(c) seek to ensure that additional support is provided for the child or young person in
accordance with the plan or amended plan by any person (other than the education
authority) identified in the plan as a person by whom such support should be
provided,
(d) co-ordinate, so far as possible, the provision of additional support for the child or
young person as mentioned in paragraphs (b) and (c) by the authority and the
other persons by whom such support is to be provided, and

10

(e) inform such persons as they consider appropriate, being persons who will be
involved in the provision of additional support for the child or young person, of
such matters contained in the plan or amended plan as they consider appropriate.

15

(6)

The education authority may arrange for the discharge of their duty under subsection
(5)(d) by another person (whether or not an officer of the authority).

(7)

Subsection (6)—
(a) does not affect the responsibility of the education authority for the discharge of
their duty under subsection (5)(d), and

20

(b) is without prejudice to any other power of the education authority to arrange for
the discharge of any of their functions under this Act by another person.
Exchange of information
10
25

Duties to seek and take account of views, advice and information
(1)

In establishing—
(a) in pursuance of any provision of this Act whether any child or young person—
(i)

has additional support needs, or

(ii) requires, or would require, a co-ordinated support plan,
(b) in pursuance of a review carried out under section 8 whether any child or young
person still requires a co-ordinated support plan,

30

the education authority must comply with the duty described in subsection (2).
(2)

That duty is a duty to—
(a) seek and take account of relevant advice and information from such appropriate
agencies and other persons as the education authority think appropriate,

35

(b) subject to subsection (3), seek and take account of the views of—
(i)

in the case of a child, the child (unless the authority are satisfied that the
child is incapable) and the child’s parent, and

(ii) in the case of a young person, that young person or, if the authority are
satisfied that the young person is incapable, the young person’s parent,
40

(c) take account of any relevant advice or information provided to the authority by or
on behalf of the child or young person concerned, and


41

10

Education (Additional Support for Learning) (Scotland) Bill
(d) take account of any relevant advice and information in the authority’s possession
or control by virtue of any of their functions other than their functions relating to
education.
(3)

In the case mentioned in subsection (1)(a)(i), the duty described in subsection (2)(b)
applies only in relation to such children and young persons as the authority consider
appropriate.

(4)

Advice or information is relevant for the purposes of subsection (2)(a), (c) or (d) if it is
likely to assist in establishing whether the child or young person concerned—

5

(a) has additional support needs,
(b) requires, or would require, a co-ordinated support plan, or

10

(c) still requires such a plan,
(as the case may be).
(5)

Every education authority must—
(a) no later than 12 months before the date on which any child or young person—
(i)

15

having additional support needs, and

(ii) for whose school education the authority are responsible,
is expected to cease receiving school education, or
(b) where the education authority become aware that the child or young person is to
cease receiving school education less than 12 months before that date, as soon as
reasonably practicable after they become so aware,

20

comply with the duty in subsection (6).
(6)

That duty is a duty to—
(a) request from such appropriate agency or agencies as the authority think fit such
information as the authority consider appropriate concerning any provision which
the agency is or, as the case may be, the agencies are likely to make for the child
or young person on ceasing to receive school education, and

25

(b) take account of—
(i)

(ii) any provision which the education authority themselves are, in the exercise
of any of their functions other than their functions relating to education,
likely to make for the child or young person on ceasing to receive school
education,

30

in considering the adequacy of the additional support provided for the child or
young person during the period before the child or young person ceases to receive
school education.

35

(7)
11


42

Subsections (5) and (6) are without prejudice to section 3(3).
Provision of information etc. on occurrence of certain events

(1)
40

any information provided by the agency or agencies pursuant to the
request, and

Every education authority must—
(a) no later than 6 months before the date on which any child or young person—

Education (Additional Support for Learning) (Scotland) Bill
(i)

11

having additional support needs, and

(ii) for whose school education the authority are responsible,
is expected to cease receiving school education, or
(b) where the education authority become aware that the child or young person is to
cease receiving school education less than 6 months before that date, as soon as
reasonably practicable after they become so aware,

5

comply with the duty in subsection (2).
(2)

That duty is a duty—
(a) to provide such appropriate agency or agencies as the authority think fit with the
information specified in subsection (3), and

10

(b) to—
(i)

15

consider what (if any) provision the authority are, in the exercise of any of
their functions other than their functions relating to education, likely to
make for the child or young person on ceasing to receive school education,
and

(ii) for that purpose, take into account any information specified in subsection
(3).
(3)

The information referred to in subsection (2) is—
(a) information as to the date on which the child or young person is expected to cease
receiving school education, and

20

(b) such other information as the authority consider appropriate concerning the child
or young person and the additional support needs of the child or young person.
(4)

Every education authority must, when any such child or young person as is referred to in
subsection (1) ceases to receive school education, inform such appropriate agency or
agencies as the authority think fit of that fact as soon as reasonably practicable.

(5)

Information is to be provided under subsection (2)(a) or (4) only with the consent of—

25

(a) in the case of a child, the child’s parent,
(b) in the case of a young person—
(i)

the young person, or

(ii) where the education authority are satisfied that the young person is
incapable, the young person’s parent.

30

(6)

The Scottish Ministers may by regulations make provision for the taking by education
authorities of specified action in connection with the occurrence or likely occurrence of
specified changes in the school education of children and young persons—
(a) having additional support needs, and

35

(b) for whose school education the authorities are responsible.
(7)

Regulations under subsection (6) may, in particular, make provision—
(a) for the disclosure by the authorities of specified information about such children
or young persons—

40

(i)

to specified persons or persons of specified descriptions,

(ii) subject to specified conditions,
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(b) for such information to be disclosed, or any other action taken, by specified times.
(8)

In subsections (6) and (7), “specified” means specified in regulations under subsection
(6).
Appeals

5

12

Additional Support Needs Tribunals for Scotland
(1)

Tribunals to be known as Additional Support Needs Tribunals for Scotland (each
referred to in this Act as “a Tribunal”) are to be constituted in accordance with this Act
to exercise the functions which are conferred on a Tribunal by virtue of this Act.

(2)

There is to be an officer to be known as the President of the Additional Support Needs
Tribunals for Scotland (referred to in this Act as “the President”) who is to be an
individual appointed by the Scottish Ministers.

(3)

The President has such functions as are conferred on the President by virtue of this Act.

(4)

Schedule 1 makes further provision about the constitution and procedures of the
Tribunals, the appointment and functions of the President and administrative and other
matters in connection with the Tribunals and the President.

(5)

The Scottish Ministers may by regulations make such further provision in connection
with the Tribunals and the President as they think fit.

10

15

13

References to Tribunal in relation to co-ordinated support plan
(1)

Any of the persons specified in subsection (2) may refer to a Tribunal any decision,
failure or information specified in subsection (3) relating to any child or young person
for whose school education an education authority are responsible.

(2)

The persons referred to in subsection (1) are—

20

(a) where the decision, failure or information relates to a child, the parent of the child,
(b) where the decision, failure or information relates to a young person—
(i)

25

the young person, or

(ii) where the education authority were, for the purposes of section 9(3),
satisfied that such a young person is incapable, the parent of the young
person.
(3)
30

The decisions, failures and information referred to in subsection (1) are—
(a) a decision of the education authority that the child or young person—
(i)

requires a co-ordinated support plan, or

(ii) following a review carried out under section 8, still requires such a plan,
(b) a decision of the education authority that the child or young person—
(i)
35

does not require such a plan, or

(ii) following a review carried out under section 8, no longer requires such a
plan,
(c) where it has been established that the child or young person does require a coordinated support plan, failure by the education authority to prepare a plan by the
time required by regulations made in pursuance of subsection (4)(c) of section 7,
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13

(d) where a co-ordinated support plan has been prepared (and not discontinued) for
the child or young person—
(i)

any of the information contained in the plan by virtue of subsection (2)(a)
of section 7,

(ii) failure by the education authority to carry out a review of the plan as
required by subsection (2) of section 8,

5

(iii) where such a review is carried out, failure by the education authority to
complete the review by the time required by regulations made in pursuance
of subsection (4)(c) of section 7, or
(iv) a decision of the education authority to refuse a request referred to in
subsection (4) of section 8,

10

(e) where subsection (4) applies, a decision of the education authority refusing a
placing request made in respect of the child or young person.
(4)

This subsection applies where, at the time the placing request is refused—
(a) a co-ordinated support plan has been prepared (and not discontinued) for the child
or young person,

15

(b) no such plan has been prepared, but it has been established by the education
authority that the child or young person requires such a plan, or
(c) the education authority has decided that the child or young person does not require
such a plan and that decision has been referred to a Tribunal under subsection (1).

20

25

(5)

A decision of an education authority not to comply with a request referred to in section
4(2)(b) made in relation to any child or young person is to be treated for the purposes of
this section as a decision of the authority that the child or young person does not require
a co-ordinated support plan.

(6)

Where, in respect of any child or young person for whom a co-ordinated support plan
has been prepared (and not discontinued), any of the information referred to in
subsection (3)(d)(i) has been referred under subsection (1) to a Tribunal, a further
reference under that subsection in respect of the same information is not competent
unless, since the last such reference was disposed of, a review of the plan has been
carried out under section 8.

(7)

Where a decision referred to in subsection (3)(e) in respect of a child or young person
has been referred under subsection (1) to a Tribunal, a further reference under that
subsection of such a decision in respect of the child or young person is not competent
during the period of 12 months beginning with the day on which the last such reference
of such a decision was made, unless, during that period—

30

35

(a) a review of any co-ordinated support plan prepared for the child or young person
has been carried out under section 8,
(b) any such plan prepared for the child or young person has been amended pursuant
to a requirement made by a Tribunal under section 14(4)(b), or
40

(c) where the last such reference of such a decision was made by virtue of subsection
(4)(c), a co-ordinated support plan has been prepared for the child or young
person.
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14

Powers of Tribunal in relation to reference
(1)

This section specifies the powers of a Tribunal in relation to a reference made under
section 13.

(2)

Where the reference relates to a decision referred to in subsection (3)(a), (b) or (d)(iv) of
that section, the Tribunal may—

5

(a) confirm the decision, or
(b) overturn the decision and require the education authority to take such action as the
Tribunal considers appropriate by such time as the Tribunal may require.
(3)

Where the reference relates to a failure referred to in subsection (3)(c) or (d)(ii) or (iii)
of that section, the Tribunal may require the education authority to take such action to
rectify the failure as the Tribunal considers appropriate by such time as the Tribunal
may require.

(4)

Where the reference relates to information referred to in subsection (3)(d)(i) of that
section, the Tribunal may—

10

(a) confirm the information, or

15

(b) require the education authority to make such amendment of the information as the
Tribunal considers appropriate by such time as the Tribunal may require.
(5)

Where the reference relates to a decision referred to in subsection (3)(e) of that section,
the Tribunal may—
(a) confirm the decision if satisfied that—

20

(i)

one or more of the grounds of refusal specified in paragraph 3(1) or (3) of
schedule 2 exists or exist, and

(ii) in all the circumstances it is appropriate to do so,
(b) overturn the decision and require the education authority to—
(i)

25

place the child or young person in the school specified in the placing
request to which the decision related, and

(ii) make such amendments to the co-ordinated support plan prepared for the
child or young person as the Tribunal considers appropriate by such time as
the Tribunal may require, or
(c) where—

30

(i)

the decision was referred to the Tribunal by virtue of the application of
subsection (4)(c) of that section, and

(ii) the Tribunal has confirmed the decision of the education authority that the
child or young person does not require a co-ordinated support plan,
refer the decision to an appeal committee set up under section 28D of the 1980
Act.

35

40
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(6)

Paragraphs 6 and 7 of schedule 2 apply to a reference made to an appeal committee
under subsection (5)(c) as they apply to a reference made to an appeal committee under
paragraph 5 of that schedule.

(7)

In exercising its powers under this section, a Tribunal must take account, so far as
relevant, of any code of practice issued by the Scottish Ministers under section 23(1).
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5

15

Appeal to Court of Session against Tribunal decision
(1)

Either of the persons specified in subsection (2) may appeal on a point of law to the
Court of Session against a decision of a Tribunal relating to a reference made under
section 13.

(2)

The persons referred to in subsection (1) are—
(a) the person who made the reference to the Tribunal,
(b) the education authority concerned.

(3)

Where the Court of Session allows an appeal under subsection (1) it may—
(a) remit the reference back to the Tribunal or to a differently constituted Tribunal to
be considered again and give the Tribunal such directions about the consideration
of the case as the Court considers appropriate,

10

(b) make such ancillary orders as it considers necessary or appropriate.
Mediation and dispute resolution
16

Mediation services
(1)

15

Every education authority must make such arrangements as they consider appropriate
for the provision of independent mediation services for the purposes of seeking to avoid
or resolve disagreements between the authority and—
(a) parents of children belonging to the area of the authority,
(b) young persons belonging to that area, or
(c) in relation to any such young persons who are incapable, their parents,

20

concerning the exercise by the authority of their functions under this Act in relation to
such children or young persons.
(2)

Mediation services are independent for the purposes of subsection (1) if the person
providing the services has no involvement in the exercise by or on behalf of the
authority of their functions under this Act (apart from this section).

(3)

Arrangements made in pursuance of subsection (1)—

25

(a) must not require any parent or young person—
(i)

to refer any disagreement with the authority to the mediation services
provided in accordance with the arrangements, or

(ii) to pay any fee or charge for the provision of the mediation services, and

30

(b) do not affect the entitlement of any parent or young person to appeal any matter to
a Tribunal.
(4)

35

17

In this section and section 17, references to the exercise by an education authority of any
function include references to a failure to exercise the function.
Dispute resolution

(1)

The Scottish Ministers may by regulations make provision about the resolution of
disputes between any education authority and—
(a) the parent of any child belonging to the area of the authority,
(b) any young person belonging to that area, or
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(c) in relation to any such young person who is incapable, the young person’s parent,
concerning the exercise by the authority of any of their functions under this Act in
relation to the child or young person.
(2)

Regulations under subsection (1) may, in particular, make provision—
(a) requiring education authorities to establish a procedure in accordance with the
regulations for the resolution of such disputes,

5

(b) applying to all such disputes or only to such descriptions of such disputes as may
be specified in the regulations.
Placing requests
10

18

Placing requests
Schedule 2 makes provision about placing requests in relation to children and young
persons having additional support needs.
Miscellaneous

19
15

Other agencies etc. to help in exercise of functions under this Act
(1)

Where it appears to an education authority that an appropriate agency could, by doing
certain things, help in the exercise of any of the education authority’s functions under
this Act, the authority may, specifying what those things are, request the help of that
agency.

(2)

For the purposes of this Act, each of the following is, in relation to any education
authority, an appropriate agency, namely—

20

(a) any other local authority,
(b) any Health Board, and
(c) any person, or a person of any description, specified for the purposes of this
subsection in an order made by the Scottish Ministers.
25

(3)

An appropriate agency must comply with a request made to it under subsection (1)
unless it considers that the request—
(a) is incompatible with its own statutory or other duties, or
(b) unduly prejudices the discharge of any of its functions.

(4)

The Scottish Ministers may by regulations provide that, where an appropriate agency is
under a duty by virtue of subsection (3) to comply with a request made to it under
subsection (1), the agency must, subject to such exceptions as may be provided in the
regulations, comply with the request within such period as is specified in the
regulations.

(5)

Where it appears to an education authority that, by doing certain things in the exercise of
any of their other functions (whether relating to education or not), they could help the
exercise by them of their functions under this Act, the authority must do those things
unless they consider that to do so would—

30

35

(a) be incompatible with any of their statutory or other duties, or
(b) prejudice the discharge by them of any of their functions.
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20

17

Power to prescribe standards etc. for special schools
(1)

The Scottish Ministers may make regulations prescribing standards and requirements
relating to the conduct of special schools.

(2)

Subsection (1) is without prejudice to section 2 (power to prescribe standards etc. for
education authorities) of the 1980 Act.

5

21

Attendance at establishments outwith the United Kingdom
(1)

An education authority may make such arrangements as they consider appropriate to
enable a child or young person having additional support needs to attend an
establishment (whether or not a school) outwith the United Kingdom if that
establishment makes provision wholly or mainly for persons having such needs.

(2)

Such arrangements may, in particular, include paying, whether wholly or partly—

10

(a) the fees payable, and any travelling, maintenance and other expenses, in respect of
the child or young person’s attendance at the establishment,
(b) where in the opinion of the authority it would be to the advantage of the child or
young person if—

15

(i)

one or both of the parents of the child or young person, or

(ii) some other person,
were present with the child or young person at the establishment during the period
of the child or young person’s attendance at the establishment, any travelling,
maintenance or other expenses of the parent, parents or other person (as the case
may be) so present.

20

(3)

25

22

This section is without prejudice to sections 49 (power to assist persons to take
advantage of educational facilities) and 50 (education of pupils in exceptional
circumstances) of the 1980 Act.
Publication of information by education authority

(1)

Every education authority must—
(a) publish information with respect to the matters specified in subsection (2),
(b) keep that information under review, and
(c) where necessary or appropriate, revise the information and publish that revised
information.

30

(2)

The information referred to in subsection (1)(a) is information as to—
(a) the authority’s policy in relation to provision for additional support needs,
(b) the arrangements made by the authority in pursuance of sections 3(3) and 4(1),

35

(c) the other opportunities available under this Act for the identification of children
and young persons who—
(i)

have additional support needs,

(ii) require, or would require, a co-ordinated support plan,
(d) the role of parents, children and young persons in the arrangements referred to in
paragraph (b),
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(e) the mediation services provided in pursuance of section 16(1), and
(f) the officer or officers of the authority from whom—
(i)

parents of children having additional support needs, and

(ii) young persons having such needs,
can obtain advice and further information about provision for such needs.

5

(3)

The Scottish Ministers may by regulations make further provision as to the publication
of information under subsection (1) including, in particular, provision—
(a) amending subsection (2) so as to add further matters,
(b) as to—
(i)

10

the time or times by which, and

(ii) the form and manner in which,
the information is to be published.
23

Code of practice and directions
(1)

The Scottish Ministers must issue, and may from time to time revise and re-issue, a code
of practice providing guidance as to the exercise by education authorities of the
functions conferred on them by virtue of this Act.

(2)

Such a code of practice may, in particular, include provision as to—

15

(a) the particular circumstances or factors which may give rise to additional support
needs,
(b) the identification of complex and multiple factors for the purposes of section 2,

20

(c) the nature of the additional support referred to in section 2(1)(c),
(d) the nature of the additional support to be provided in pursuance of a co-ordinated
support plan,
(e) the arrangements to be made in pursuance of sections 3(3) and 4(1),
(f) the seeking of information, advice and views under section 10,

25

(g) the arrangements to be made under section 16(1),
(h) the carrying out of the duties under paragraph 2(1) and (2) of schedule 2,
(i) the particular circumstances when those duties do not apply.
(3)

Education authorities must, in exercising their functions under this Act, have regard to a
code of practice issued under this section.

(4)

The Scottish Ministers may give to education authorities directions (whether general or
specific) as to the exercise of their functions under this Act.

(5)

Such directions may be given to all education authorities, to a particular authority or to
authorities of a particular description.

(6)

Education authorities must comply with any directions given to them under this section.

(7)

References in this Act to a code of practice issued under this section include any revised
code of practice re-issued under this section.

30

35
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19

General
24

Interpretation
(1)

In this Act—
“the 1980 Act” means the Education (Scotland) Act 1980 (c.44),
“the 2000 Act” means the Standards in Scotland’s Schools etc. Act 2000 (asp 6),

5

“additional support” has the meaning given in section 1(3),
“additional support needs” is to be construed in accordance with section 1(1),
“appropriate agency” is to be construed in accordance with section 19(2),
“co-ordinated support plan” has the meaning given in section 2(1) and, in relation
to any such plan which has been amended by virtue of any provision of this Act,
references in this Act to a co-ordinated support plan are (except where the context
otherwise requires) to the plan as amended,

10

“incapable” means incapable of forming or communicating any views by reason
of mental illness or learning disability or of inability to communicate because of a
physical disability, but a person is not to be treated as incapable by reason only of
a lack or deficiency in a faculty of communication if that lack or deficiency can be
made good by human or mechanical aid (whether of an interpretative nature or
otherwise),

15

“local authority” means a council constituted under section 2 of the Local
Government etc. (Scotland) Act 1994 (c.39),

20

“placing request” has the meaning given in paragraph 2(3) of schedule 2,
“prescribed pre-school child” means a child of any description prescribed in an
order under section 1(1A) (children under school age in respect of whom
education authorities must make provision for school education) of the 1980 Act,
“President” means the President of the Additional Support Needs Tribunals for
Scotland appointed under section 12(2),

25

“primary education” is to be construed in accordance with section 135(2) of the
1980 Act,
“special school” means—
(a) a school, or

30

(b) any class or other unit forming part of a public school which is not itself a
special school,
the sole or main purpose of which is to provide education specially suited to the
additional support needs of children or young persons selected for attendance at
the school, class or (as the case may be) unit by reason of those needs,

35

“Tribunal” means an Additional Support Needs Tribunal for Scotland constituted
under section 12(1).
(2)
40

In this Act, the following expressions have the meanings given in section 135(1) of the
1980 Act—
“child”,
“education authority”,
“grant-aided school”,
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“Health Board”,
“independent school”,
“managers”,
“parent”,
“public school”,

5

“school”,
“school age”,
“school education”,
“young person”.
(3)

10

In this Act, references to a child or young person for whose school education an
education authority are responsible are to any child or young person being, or about to
be, provided with school education—
(a) in a school under the management of the education authority, or
(b) in pursuance of arrangements made or entered into by the authority.

15

(4)

In this Act, references to a child or young person belonging to an area are to be
construed in accordance with section 23(3) of the 1980 Act.

(5)

In this Act, references to the doing of anything in writing include references to the doing
of that thing by means of a document—
(a) transmitted by electronic means,
(b) received in legible form, and

20

(c) capable of being used for subsequent reference.
25

Ancillary provision
The Scottish Ministers may by order make such incidental, supplemental, consequential,
transitional, transitory or saving provision as they consider necessary or expedient for
the purposes or in consequence of this Act.

25

26

Modification of enactments
Schedule 3 makes modifications of enactments in consequence of this Act.

27

Orders, regulations and rules
(1)

Any power of the Scottish Ministers to make orders, regulations or rules under this Act
is exercisable by statutory instrument.

(2)

Any such power includes power to make—

30

(a) such incidental, supplemental, consequential, transitional, transitory or saving
provision as the Scottish Ministers think necessary or expedient,
(b) different provision for different purposes.
35
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(3)

An order under section 25 may modify any enactment, instrument or document.
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(4)

A statutory instrument containing an order, regulations or rules under this Act (except
section 25 (where subsection (5) applies) and section 28) is subject to annulment in
pursuance of a resolution of the Scottish Parliament.

(5)

No order under section 25 containing provisions which add to, replace or omit any part
of the text of an Act is to be made unless a draft of the statutory instrument containing
the order has been laid before, and approved by a resolution of, the Parliament.

5

28

10

21

Commencement and short title
(1)

The provisions of this Act, other than sections 24, 25 and 27 and this section, come into
force on such day as the Scottish Ministers may by order appoint.

(2)

This Act may be cited as the Education (Additional Support for Learning) (Scotland)
Act 2003.
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Schedule 1—Additional Support Needs Tribunals for Scotland
SCHEDULE 1
(introduced by section 12)
ADDITIONAL SUPPORT NEEDS TRIBUNALS FOR SCOTLAND

Interpretation
5

1

In this schedule—
“panel” means a panel referred to in paragraph 3(1),
“regulations” means regulations under section 12(5),
“Tribunal functions” means the functions which are conferred on a Tribunal by
virtue of this Act,
“Tribunal member” means a member of a panel,

10

“Tribunal staff” means the staff provided or appointed under paragraph 9.
The President
2 (1)
15

20

The Scottish Ministers must not appoint an individual under section 12(2) as President
unless that individual has such qualifications, training and experience as are prescribed
in regulations.

(2)

The President may serve as the convener of a Tribunal.

(3)

The President’s functions may, if the office of the President is vacant or the President is
for any reason unable to act, be exercised by one of the members of the panel referred to
in paragraph 3(1)(a) appointed for that purpose by the Scottish Ministers.

(4)

Regulations may make provision for the delegation by the President of any of the
President’s functions to any member of that panel or any member of the Tribunal staff.

(5)

Paragraphs 3(2), 5, 6 and 7 of this schedule apply, with any necessary modifications, to
the President as they apply to a Tribunal member.

The panels
25

3 (1)

The Scottish Ministers must appoint—
(a) a panel of individuals having such qualifications, training and experience as may
be prescribed in regulations each of whom may act as the convener of a Tribunal,
and
(b) a panel of individuals having such qualifications, training and experience as may
be prescribed in regulations each of whom may act as a member of a Tribunal
other than the convener.

30

(2)

An individual is disqualified from appointment, and from being, a Tribunal member if
the individual is—
(a) a member of the Scottish Parliament,

35

(b) a member of the Scottish Executive or a junior Scottish Minister, or
(c) of such other description as may be prescribed in regulations.
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Schedule 1—Additional Support Needs Tribunals for Scotland

23

Constitution of Tribunals
4 (1)
(2)

The President must from time to time constitute such number of Tribunals as the
President thinks necessary to exercise Tribunal functions.
A Tribunal constituted under sub-paragraph (1) must consist of—
(a) either—

5

(i)

the President, or

(ii) one member selected by the President from the panel referred to in
paragraph 3(1)(a),
who is to act as the convener of the Tribunal, and
(b) two other members selected by the President from the panel referred to in
paragraph 3(1)(b).

10

Terms of office
5 (1)

Each Tribunal member—
(a) holds office for such period (not exceeding 5 years) as is specified in the
member’s instrument of appointment,

15

(b) may at any time resign office by giving notice in writing to the Scottish Ministers,
(c) vacates office on the day on which the member attains the age of 70,
(d) vacates office on becoming disqualified from being a Tribunal member under
paragraph 3(2),
(e) in other respects holds office in accordance with the terms of the member’s
instrument of appointment.

20

(2)

25

A Tribunal member whose period of office (including any period of office following reappointment under this sub-paragraph) expires under sub-paragraph (1)(a) may be reappointed by the Scottish Ministers for a further period to the same panel to which the
member was last appointed, unless—
(a) the member has declined re-appointment,
(b) the member is aged 69 or over,

30

(c) the President has recommended to the Scottish Ministers that the member should
not be re-appointed and the Scottish Ministers have accepted that
recommendation,
(d) since the member was last appointed to the panel, there has been a reduction in the
overall number of members of the panel which the Scottish Ministers consider are
needed to enable the President to carry out the functions under paragraph 4,

35

(e) the member has, since the member was last appointed to the panel, failed without
reasonable excuse to comply with the terms of the member’s appointment,
(f) the member no longer has the qualifications, training or experience prescribed
under paragraph 3(1) for appointment to the panel.
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Removal from office
6

The Scottish Ministers may remove a Tribunal member from office if the member is
unfit for office by reason of inability, neglect of duty or misbehaviour.

Allowances for Tribunal members
5

7

The Scottish Ministers may pay to a Tribunal member such allowances as they may
determine.

Administration of Tribunal functions
8 (1)

The Tribunals constituted under paragraph 4(1) are to sit at such times and in such
places as the President may determine.

(2)

The President must ensure that Tribunal functions are exercised by those Tribunals
efficiently and effectively.

(3)

The President may—

10

(a) give such directions, and
(b) issue such guidance,
as respects the administration of the Tribunals, or any one of them, as appear to the
President to be necessary or expedient for the purpose of ensuring that Tribunal
functions are exercised efficiently and effectively.

15

Staff, property and services
9 (1)

The Scottish Ministers are to provide the President and the Tribunals, or ensure that they
are provided, with such property, staff and services as the Scottish Ministers consider
are required for the exercise of the functions of the President and Tribunal functions.

(2)

Without prejudice to sub-paragraph (1), the Scottish Ministers may appoint such staff
for the President and the Tribunals as the Scottish Ministers may determine and on such
terms and conditions as the Scottish Ministers may determine.

(3)

The Scottish Ministers may pay, or make provision for paying, to or in respect of staff
appointed under sub-paragraph (2) such pensions, allowances and gratuities (including
by way of compensation for loss of employment) as the Scottish Ministers may
determine.

20

25

Finance
30

10

The Scottish Ministers are to pay any expenses reasonably incurred by the President or a
Tribunal in the exercise of the President’s functions or, as the case may be, Tribunal
functions.

Rules of procedure
11 (1)
35

(2)

The Scottish Ministers may make rules as to the practice and procedure of the Tribunals.
Such rules may, in particular, include provision for or in connection with—
(a) the form and manner in which references to a Tribunal under section 13(1) are to
be made,
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25

(b) the time within which such references are to be made,
(c) the withdrawal of references,
(d) the recovery and inspection of documents,
(e) the persons who may appear on behalf of the parties,
(f) enabling specified persons other than the parties to appear or be represented in
specified circumstances,

5

(g) requiring specified persons to give notice to other specified persons of specified
matters,
(h) the time within which any such notice must be given,
(i) enabling Tribunal proceedings to be conducted in the absence of any member of a
Tribunal other than the convener,

10

(j) enabling any matters that are preliminary or incidental to the determination of
proceedings to be determined by the convener of a Tribunal alone or with such
other members of the Tribunal as may be specified,
(k) enabling Tribunal proceedings to be held in private,

15

(l) enabling a Tribunal to exclude any person from attending all or part of Tribunal
proceedings,
(m) enabling a Tribunal to impose reporting restrictions in relation to all or part of
Tribunal proceedings,
(n) enabling a Tribunal to determine specified matters without holding a hearing,

20

(o) the recording and publication of decisions and orders of a Tribunal,
(p) enabling a Tribunal to commission medical and other reports in specified
circumstances,
(q) requiring a Tribunal to take specified actions, or to determine specified
proceedings, within specified periods,

25

(r) enabling a Tribunal to make an award of expenses,
(s) the taxation or assessment of such expenses.
(3)

In sub-paragraph (2), “specified” means specified in the rules.

Practice directions
30

12

The President may give directions as to the practice and procedure to be followed by
Tribunals in relation to any matter.

Evidence
13 (1)

A Tribunal may by citation require any person—
(a) to attend proceedings of the Tribunal, at such time and place as is specified in the
citation, for the purposes of giving evidence,

35

(b) to produce any document in the custody, or under the control of, that person.
(2)

A Tribunal may administer oaths to persons giving evidence.
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(3)

A person is not obliged by virtue of this paragraph to answer any question or produce
any document which that person would be entitled to refuse to answer or produce in
civil proceedings before the Court of Session.

(4)

If a person on whom a citation under sub-paragraph (1) has been served—
(a) fails to attend the Tribunal proceedings as required by the citation,

5

(b) refuses or fails, whilst attending proceedings as so required, to answer any
question,
(c) deliberately alters, conceals or destroys any document which that person is
required by the citation to produce,
(d) refuses or fails to produce any such document,

10

that person is guilty of an offence.
(5)

It is a defence for a person charged with an offence under sub-paragraph (4)(a), (b) or
(d) to show that the person had a reasonable excuse for the refusal or failure.

(6)

A person who commits an offence under sub-paragraph (4) is liable on summary
conviction to a fine not exceeding level 5 on the standard scale.

15

Decisions of a Tribunal
14 (1)

A decision of a Tribunal—
(a) may be reached by majority, and
(b) must be recorded in a document which contains a full statement of the facts found
by the Tribunal and the reasons for the decision.

20

(2)

The Tribunal must—
(a) inform each party of its decision, and
(b) send a copy of the document mentioned in sub-paragraph (1)(b) to each party as
soon as reasonably practicable after it is prepared.

25

Annual report
15 (1)

The President must, in respect of each reporting year, prepare a written report as to the
exercise of Tribunal functions during that year.

(2)

The President must submit each report prepared under sub-paragraph (1), as soon as
practicable after the end of the reporting year to which it relates, to the Scottish
Ministers.

(3)

The Scottish Ministers must lay before the Scottish Parliament a copy of each report
submitted to them under sub-paragraph (2).

(4)

A reporting year for the purposes of this paragraph is—

30

35

(a) the period beginning with the date on which the first President is appointed and
ending with 31st March next following that date, and
(b) each successive period of 12 months ending with 31st March.
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Disclosure of information
16

The President must, at such times and in respect of such periods as regulations may
specify, provide to—
(a) the Scottish Ministers, and
(b) such persons as the regulations may specify,

5

such information relating to the exercise of Tribunal functions as is specified in the
regulations.
Allowances etc. for attendance at hearings and preparation of reports
17

A Tribunal may pay to any person (other than the President, a Tribunal member or a
member of the Tribunal staff)—

10

(a) such allowances and expenses as the President may determine for the purposes of
or in connection with the person’s attendance at hearings of the Tribunal,
(b) such amounts as the President may determine in connection with any report
prepared in pursuance of rules made under paragraph 11(2)(p).

SCHEDULE 2
(introduced by section 18)

15

CHILDREN AND YOUNG PERSONS WITH ADDITIONAL SUPPORT NEEDS: PLACING REQUESTS
Introductory
1

Sections 28A, 28C, 28E, 28F and 28G of the 1980 Act (which make provision as to the
making of placing requests and appeals in relation to the refusal of such requests) do not
apply in relation to children and young persons having additional support needs and
instead the provisions of this schedule apply in relation to such children and young
persons.

20

Duty to comply with placing requests
25

30

2 (1)

Where the parent of a child having additional support needs makes a request in writing
to an education authority to place the child in the school specified in the request, being a
school under their management, it is the duty of the authority, subject to paragraph 3, to
place the child accordingly.

(2)

Where the parent of a child having additional support needs makes a request in writing
to the education authority for the area to which the child belongs to place the child in the
school specified in the request, not being a public school but being—
(a) a special school the managers of which are willing to admit the child,

35

(b) a school in England, Wales or Northern Ireland the managers of which are willing
to admit the child and which is a school making provision wholly or mainly for
children (or as the case may be young persons) having additional support needs,
or
(c) a school at which education is provided in pursuance of arrangements entered into
under section 35 of the 2000 Act,
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it is the duty of the authority, subject to paragraph 3, to meet the fees and other
necessary costs of the child’s attendance at the specified school.
(3)

A request made under sub-paragraph (1) or (2) is referred to in this Act as a “placing
request” and the school specified in it is referred to in this schedule as the “specified
school”.

(4)

Where a placing request relates to 2 or more schools being—

5

(a) schools under the management of the education authority to whom it is made, or
(b) schools mentioned in sub-paragraph (2)(a), (b) or (c) the managers of which are
willing to admit the child in respect of whom the request is made,
the duty imposed by sub-paragraph (1) or, as the case may be, sub-paragraph (2) applies
in relation to the first mentioned such school, which is to be treated for the purposes of
this schedule as the specified school.

10

Circumstances in which duty does not apply
3 (1)
15

The duty imposed by sub-paragraph (1) or, as the case may be, sub-paragraph (2) of
paragraph 2 does not apply—
(a) if placing the child in the specified school would—
(i)

20

make it necessary for the authority to take an additional teacher into
employment,

(ii) give rise to significant expenditure on extending or otherwise altering the
accommodation at or facilities provided in connection with the school,
(iii) be seriously detrimental to the continuity of the child’s education,
(iv) be likely to be seriously detrimental to order and discipline in the school,
(v) be likely to be seriously detrimental to the educational well-being of pupils
attending the school,

25

(vi) assuming that pupil numbers remain constant, make it necessary, at the
commencement of a future stage of the child’s primary education, for the
authority to elect either to create an additional class (or an additional
composite class) in the specified school or to take an additional teacher into
employment at the school, or

30

(vii) though neither of the tests set out in paragraphs (i) and (ii) is satisfied, have
the consequence that the capacity of the school would be exceeded in terms
of pupil numbers,
(b) if the education normally provided at the specified school is not suited to the age,
ability or aptitude of the child,

35

(c) if the education authority have already required the child to discontinue
attendance at the specified school,
(d) if, where the specified school is a school mentioned in paragraph 2(2)(a) or (b),
the child does not have additional support needs requiring the education or special
facilities normally provided at that school,

40
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(e) if the specified school is a single sex school (within the meaning of section 26 of
the Sex Discrimination Act 1975 (c.65)) and the child is not of the sex admitted or
taken (under that section) to be admitted to the school,
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(f) if all of the following conditions apply, namely—
(i)

the specified school is not a public school,

5

(ii) the authority are able to make provision for the additional support needs of
the child in a school (whether or not a school under their management)
other than the specified school,

10

(iii) it is not reasonable, having regard both to the respective suitability and to
the respective cost (including necessary incidental expenses) of the
provision for the additional support needs of the child in the specified
school and in the school referred to in paragraph (ii), to place the child in
the specified school, and
(iv) the authority have offered to place the child in the school referred to in
paragraph (ii), or
(g) if, where the specified school is a special school, placing the child in the school
would breach the requirement in section 15(1) of the 2000 Act.

15

(2)

An education authority may place a child in the specified school notwithstanding subparagraph (1)(a) to (e).

(3)

The duty imposed by sub-paragraph (1) or, as the case may be, sub-paragraph (2) of
paragraph 2 does not apply where the acceptance of a placing request in respect of a
child who is resident outwith the catchment area of the specified school would prevent
the education authority from retaining reserved places at the specified school or in
relation to any particular stage of education at the school.

(4)

Nothing in sub-paragraph (3) prevents an education authority from placing a child in the
specified school.

(5)

In sub-paragraph (3), “reserved places” means such number of places (not exceeding
such number or, as the case may be, such percentage of places at the school or relating
to the particular stage of education as the Scottish Ministers may by regulations
prescribe) as are in the opinion of the education authority reasonably required to
accommodate pupils likely to become resident in the catchment area of the school in the
period from the time of consideration of the placing request up to and during the year
from 1st August to which the placing request relates.

(6)

In sub-paragraphs (3) and (5) “catchment area”, in relation to a school, means the area
from which pupils resident therein will be admitted to the school in terms of any priority
based on residence in accordance with the guidelines formulated by the authority under
section 28B(1)(c) of the 1980 Act.

20

25

30

35

Placing requests: further provision
4 (1)

An education authority must inform a parent in writing—
(a) of their decision on a placing request made by the parent, and
(b) where they decide to refuse it, of—
(i)

40

their reasons for their decision, and

(ii) the parent’s right under paragraph 5 to refer the decision to an appeal
committee.
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(2)

On complying with a placing request relating to a child for whom a co-ordinated support
plan has been prepared (and not discontinued), an education authority must modify
accordingly the nomination in the plan of a school to be attended by the child.

(3)

The Scottish Ministers may, by regulations, make provision for deeming an education
authority to have refused a placing request in the event of their not having informed the
parent of their decision on it in accordance with sub-paragraph (1) within such period or
before such date as may be prescribed in the regulations.

5

Reference to appeal committee of refusal of placing request
5 (1)

A parent who has made a placing request may refer a decision of the education authority
refusing the request to an appeal committee set up under section 28D of the 1980 Act.

(2)

Sub-paragraph (1) does not apply where the decision of the education authority refusing
the request may be referred to a Tribunal under section 13(1).

(3)

Where a reference under this paragraph has been made in respect of a child, no further
such reference in respect of the child is competent during the period of 12 months
beginning with the day on which the immediately preceding such reference was lodged.

(4)

A reference under this paragraph must be lodged with the appeal committee within 28
days of the receipt by the parent of the decision of the education authority.

(5)

For the purposes of sub-paragraph (4), a decision which is posted is to be presumed to
have been received (unless the contrary is proved)—

10

15

(a) on the day after the date on which it was posted, or

20

(b) if posted on a Friday or Saturday, on the Monday next following.
(6)

The committee may, on good cause being shown, hear such a reference notwithstanding
that it was not lodged within the time mentioned in sub-paragraph (4).

References to appeal committees: supplementary provisions
25

6 (1)

An appeal committee may, on a reference made to them under paragraph 5, confirm the
education authority’s decision if they are satisfied that—
(a) in relation to the placing request, one or more of the grounds of refusal specified
in paragraph 3(1) or (3) exists or exist, and
(b) in all the circumstances it is appropriate to do so,
but otherwise must refuse to confirm the authority’s decision.

30

(2)

Where they so refuse, the appeal committee shall require the education authority—
(a) in the case of a placing request made under paragraph 2(1), to place the child in
the specified school,
(b) in the case of a placing request made under paragraph 2(2), to meet the fees and
other necessary costs of the child’s attendance at the specified school,

35

and the authority must comply with that requirement.
(3)

40
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An appeal committee must notify their decision under this paragraph and the reasons for
it in writing to the parent who made the reference and to the education authority and,
where they confirm the authority’s decision, they must inform the parent of the right of
appeal to the sheriff under paragraph 7.
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(4)

31

Sub-paragraph (5) applies where—
(a) after a reference is made to an appeal committee under paragraph 5, but
(b) before the committee has disposed of the reference,
there is referred to a Tribunal under section 13(1) a decision of the education authority
that the child to whom the reference relates does not require a co-ordinated support plan.

5

(5)

Where this sub-paragraph applies—
(a) the appeal committee must transfer the reference to the Tribunal, and
(b) on being so transferred, the reference is to be treated as if made to the Tribunal
under section 13(1).

10

(6)

The Scottish Ministers may by regulations make provision for procedure in relation to
references under paragraph 5 and any such regulations may, in particular, include
provision—
(a) requiring an education authority to make information relevant to their decision
available to the appeal committee and to the parent referring the decision to the
committee,

15

(b) deeming, for the purposes of this Act, an appeal committee to have confirmed the
decision of an education authority on a placing request if the committee has not
complied with sub-paragraph (3) of this paragraph within such period or before
such date as may be prescribed in the regulations.
20

25

Appeal to sheriff from appeal committee
7 (1)

A parent who has made a reference to an appeal committee under paragraph 5 may
appeal to the sheriff against the decision of the appeal committee on that reference.

(2)

The education authority may, but the appeal committee may not, be a party to an appeal
under this paragraph.

(3)

An appeal under this paragraph—
(a) is to be made by way of summary application,
(b) must be lodged with the sheriff clerk within 28 days from the date of receipt of the
decision of the appeal committee, and
(c) is to be heard in chambers.

30

(4)

For the purposes of sub-paragraph (3)(b), a decision which is posted is to be presumed
to have been received (unless the contrary is proved)—
(a) on the day after the date on which it was posted, or
(b) if posted on a Friday or Saturday, on the Monday next following.

(5)

On good cause being shown, the sheriff may hear an appeal under this paragraph
notwithstanding that it was not lodged within the time mentioned in sub-paragraph
(3)(b).

(6)

The sheriff may, on an appeal made under this paragraph, confirm the education
authority’s decision if satisfied that—

35

40

(a) in relation to the placing request, one or more of the grounds of refusal specified
in paragraph 3(1) or (3) exists or exist, and
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(b) in all the circumstances, it is appropriate to do,
but otherwise must refuse to confirm the authority’s decision.
(7)

Where the sheriff so refuses, the sheriff must require the education authority—
(a) in the case of a placing request made under paragraph 2(1), to place the child in
the specified school,

5

(b) in the case of a placing request made under paragraph 2(2), to meet the fees and
other necessary costs of the child’s attendance at the specified school,
and the authority must comply with that requirement.
(8)

Sub-paragraph (9) applies where—
(a) after an appeal is made to the sheriff under this paragraph, but

10

(b) before the sheriff has disposed of the appeal,
there is referred to a Tribunal under section 13(1) a decision of the education authority
that the child to whom the appeal relates does not require a co-ordinated support plan.
(9)

Where this sub-paragraph applies—
(a) the sheriff must transfer the appeal to the Tribunal, and

15

(b) on being so transferred, the appeal is to be treated as if it were a reference made to
the Tribunal under section 13(1).
(10) The sheriff may make such order as to the expenses of an appeal under this paragraph as
the sheriff thinks fit.
(11) The judgment of the sheriff on an appeal under this paragraph is final.

20

Young persons having additional support needs
8 (1)

Paragraphs 2 to 7 apply to a young person having additional support needs as they apply
to a child having such needs.

(2)

For the purposes of the application of those provisions to a young person having
additional support needs references in the provisions to the parent of a child having
additional support needs (as well as references to the child) are to be construed as
references to the young person.

(3)

Sub-paragraph (2) does not apply in a case where the education authority are satisfied
that the young person is incapable.

25

SCHEDULE 3
(introduced by section 26)

30

MODIFICATION OF ENACTMENTS
Teaching Council (Scotland) Act 1965 (c.19)
1
35
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In the Teaching Council (Scotland) Act 1965, in Part I of Schedule 1 (constitution of the
Council), in paragraph 1(9)(c), for the words from “with” to “(c.44))” substitute “having
additional support needs within the meaning of the Education (Additional Support for
Learning) (Scotland) Act 2003 (asp 00)”.
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National Health Service (Scotland) Act 1978 (c.29)
2

In the National Health Service (Scotland) Act 1978, in section 16A (power to make
payments towards expenditure on community services), in subsection (1)—
(a) in paragraph (b)—
(i)

5

sub-paragraph (i) is repealed, and

(ii) for “those terms” substitute “that term”,
(b) after paragraph (b) insert—
“(ba) any functions under section 3 of the Education (Additional Support for
Learning) (Scotland) Act 2003 (asp 00) in making provision for
additional support needs;”.

10

Education (Scotland) Act 1980 (c.44)
3 (1)
(2)

The Education (Scotland) Act 1980 is amended as follows.
In section 1(5) (definitions of certain terms)—
(a) in paragraph (a), sub-paragraph (ii) is repealed,
(b) paragraphs (c) and (d) are repealed.

15

(3)

In section 4 (duty of education authority to provide a psychological service)—
(a) the words “in clinics or elsewhere” are repealed,
(b) in paragraph (a), for “with special educational needs” substitute “having
additional support needs”,
(c) in paragraph (c)—

20

(i)

for “special educational needs” substitute “additional support needs”,

(ii) the words “in clinics” are repealed.
(4)

In section 28A(3) (circumstances in which the duty to comply with placing requests
does not apply), in paragraph (d), for “special educational needs” substitute “additional
support needs”.

(5)

In section 28B (information as to placing in schools and other matters), after subsection
(1) insert—

25

“(1A) In the application of subsection (1)(b)(ii) above in relation to a child who has
additional support needs—
(a) for the reference to section 28A(1) and (2) of this Act there shall be
substituted a reference to paragraph 2 of schedule 2 to the Education
(Additional Support for Learning) (Scotland) Act 2003 (asp 00), and

30

(b) “placing request” means a placing request within the meaning of that
Act.”.
35

(6)

In section 28D (appeal committees), in subsection (1)—
(a) for the words “, 28H and 63” substitute “and 28H”, and
(b) after “Act” insert “and paragraph 5 of schedule 2 to the Education (Additional
Support for Learning) (Scotland) Act 2003 (asp 00)”.
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(7)

In section 28E (reference to appeal committee of refusal of placing request), subsection
(2) is repealed.

(8)

In section 38(2) (schools which may be named in attendance orders), in paragraph (b),
for “is a recorded child” substitute “has additional support needs requiring the education
or special facilities normally provided at the school”.

(9)

In section 40 (period of operation of attendance orders), the proviso is repealed.

5

(10) In section 54(4) (provision of clothing for pupils at public schools), for paragraph (b)
substitute—
“(b) a child or young person—
(i)

10

having additional support needs, and

(ii) who is, for the purposes of the Education (Additional Support for
Learning) (Scotland) Act 2003 (asp 00), a child or young person
for whose school education an education authority are responsible
by virtue of section 24(3)(b) of that Act,
shall be deemed to be attending a school under the management of that
authority.”

15

(11) Sections 60 to 65G are repealed.
(12) In section 135 (interpretation)—
(a) in subsection (1)—
(i)

20

at the appropriate place, in alphabetical order, insert the following
definition—
““additional support needs” and references to any child or young person
having such needs shall be construed in accordance with section 1(1) of
the Education (Additional Support for Learning) (Scotland) Act 2003
(asp 00);”,

25

(ii) the definitions of “psychological examination”, “Record” and “recorded”,
and “special educational needs” are repealed,
(iii) in the definition of “special school”, for the words from “means” to the end
substitute “has the meaning given in section 24(1) of the Education
(Additional Support for Learning) (Scotland) Act 2003 (asp 00)”,

30

(b) in subsection (2), in each of paragraphs (a)(ii) and (b)(ii)—
(i)

for “with special educational needs” substitute “having additional support
needs”,

(ii) for “his special educational needs” substitute “those needs”.
(13) Schedule A2 is repealed.

35

Education (Scotland) Act 1981 (c.58)
4

In the Education (Scotland) Act 1981, the following provisions are repealed—
(a) section 3(1) (special educational needs),

40
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(b) section 4(1) and (3) (children and young persons with certain special educational
needs),
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35

(c) in Schedule 2—
(i)

paragraph 4(a)(ii), and

(ii) paragraphs 6 to 8, and
(d) Schedule 3.
5

Disabled Persons (Services, Consultation and Representation) Act 1986 (c.33)
5

In the Disabled Persons (Services, Consultation and Representation) Act 1986, the
following provisions are repealed—
(a) section 13 (disabled persons leaving special education: Scotland),
(b) in section 14 (assessment and recording of children and young persons),
subsections (3) to (6).

10

Self-Governing Schools etc. (Scotland) Act 1989 (c.39)
6

In the Self-Governing Schools etc. (Scotland) 1989, the following provisions are
repealed—
(a) section 71,
(b) section 72, and

15

(c) in Schedule 10, paragraph 8(2).
Further and Higher Education (Scotland) Act 1992 (c.37)
7

In the Further and Higher Education (Scotland) Act 1992, the following provisions are
repealed—
(a) section 23 (duties of boards of management as regards recorded children),

20

(b) in Schedule 9 (miscellaneous and consequential amendments), paragraph 7(4).
Tribunals and Inquiries Act 1992 (c.53)
8
25

In Part II of Schedule 1 to the Tribunals and Inquiries Act 1992 (tribunals under the
supervision of the Scottish Committee of the Council on Tribunals), in paragraph 50,
after sub-paragraph (b) insert—
“(ba) Additional Support Needs Tribunals for
Scotland constituted under section 12(1)
of the Education (Additional Support for
Learning) (Scotland) Act 2003 (asp 00).”

30

Children (Scotland) Act 1995 (c.36)
9

In the Children (Scotland) Act 1995, in Schedule 4 (minor and consequential
amendments), paragraph 28(4) is repealed.

Education (Scotland) Act 1996 (c.43)
10

In the Education (Scotland) Act 1996—
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(a) in section 4 (quality assurance), in paragraph (a), for “with special educational
needs” substitute “having additional support needs within the meaning of the
Education (Additional Support for Learning) (Scotland) Act 2003 (asp 00)”,
(b) in section 33(1) (placing requests), the words “and that section as substituted for
certain purposes by Schedule A2 to that Act” are repealed.

5

Standards in Scotland’s Schools etc. Act 2000 (asp 6)
11
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In the Standards in Scotland’s Schools etc. Act 2000, sections 43(4) and 44(7) are
repealed.
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EXPLANATORY NOTES
INTRODUCTION
2.
These Explanatory Notes have been prepared by the Scottish Executive in order to assist
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have
not been endorsed by the Parliament.
3.
The Notes should be read in conjunction with the Bill. They are not, and are not meant to
be, a comprehensive description of the Bill. So where a section or schedule, or a part of a
section or schedule, does not seem to require any explanation or comment, none is given.
THE BILL
4.
The Bill replaces the system for assessment and recording of children and young people
with special educational needs, including the Records of Needs process, established by the
Education (Scotland) Act 1980 (“the 1980 Act”) as amended by the Education (Scotland) Act
1981 and subsequent legislation. A new system for identifying and addressing the additional
support needs of children and young people who face a barrier to learning is provided for in the
Bill. (References to young people are to those aged 16 or over, still receiving school education.)
5.
The Bill encompasses any need that requires additional support in order for the child or
young person to learn. It places duties on education authorities (in Scotland these are the local
authorities) and requires other bodies and organisations to help. In providing school education,
education authorities will be required to identify and then make adequate and efficient provision
for the additional support needs of children and young people. Parents will be able to request an
education authority to establish whether their child has additional support needs and whether
they require a co-ordinated support plan.
6.
A co-ordinated support plan will be prepared for those with enduring complex or multiple
needs that require support from outwith education services. The plan will focus on supporting
the child to achieve learning outcomes and will assist the co-ordination of services from a range
of providers. New Additional Support Needs Tribunals will be established to hear appeals
relating to co-ordinated support plans. Mediation services will be made available to assist in
avoiding disagreements between parents and education authorities or schools and authorities may
be required to put in place arrangements for dispute resolution.
Section 1 – Additional support needs
7.
This section defines what is meant by the term “additional support needs” and describes
its context. The need for additional support is related to the ability to benefit from school
education. Support is considered as additional if it is provision that is different in some way
from that generally provided for children of the same age in pre-school centres and schools.


72

2

These documents relate to the Education (Additional Support for Learning) (Scotland) Bill (SP
Bill 11) as introduced in the Scottish Parliament on 28 October 2003
Section 2 – Co-ordinated support plans
8.
This section specifies who will be eligible for a co-ordinated support plan. A child or
young person requires a co-ordinated support plan if they have enduring additional support needs
that have a significant adverse effect on their education and that require support from services
outside education.
9.
The duty to provide and maintain a co-ordinated support plan only applies for those
children and young people for whom the education authority is responsible for providing school
education. This means pupils at local authority schools and pre-school centres, independent
special schools where the education authority are meeting the fees, independent pre-school
centres that are in partnership with the authority, or places other than schools where the authority
are providing education.
Section 3 – General functions of education authority in relation to additional support needs
10.
This section specifies the general duties on education authorities to take account of and to
make adequate and efficient provision for the additional support needs of children and young
people when providing school education. In doing this the education authority cannot act
outwith their legal competence nor can their actions result in expenditure of public funds that
would generally be considered to be unreasonable. Education authorities also must have in place
arrangements for ensuring that the additional support being provided to any child or young
person remains adequate for his or her individual needs.
11.
Subsection (4) enables education authorities to assist those children and young people
with additional support needs for whom they are not responsible for providing school education.
This means children and young people being educated at home or at an independent school or
pre-school centre under arrangements made by their parents can be helped by an education
authority, but the authority are not under a duty to do so. It also includes children under age 3.
Section 4 – Children and young persons for whom education authority are responsible
12.
This section places duties on each education authority relating to the children and young
people for whom school education is being provided by them, either directly or indirectly. An
education authority must have in place arrangements for identifying those with additional
support needs and what their additional support needs are, and for determining who may require
a co-ordinated support plan.
13.
Subsection (2) enables parents, or young persons, to request that an education authority
establish whether their child, or they as a young person, have additional support needs. They can
also request the authority to establish if the child or young person needs a co-ordinated support
plan. Reasons for the request need to be given and education authorities will have to comply
with the request unless they consider it to be unreasonable. If they do consider the request to be
unreasonable then they must inform the person making the request of the decision and give their
reasons. If they do comply with the request then they must inform that person of the outcome.
14.
Subsections (7) and (8) provide for other circumstances where it is brought to the
attention of the education authority that a child or young person may have additional support
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needs or may require a co-ordinated support plan. Where this happens, the education authority
must establish if this is so or not, unless they consider it unreasonable to do so. The
circumstances may include where a person involved with the child alerts the education authority,
for example, any member of school or out-of-school club staff or someone in the child’s
community, such as a youth worker or sports coach.
Section 5 – Other children and young persons
15.
This section enables a request to be made in relation to children and young people for
whom the education authority are not responsible for providing school education. Children and
young people not being educated in the public system are not eligible for a co-ordinated support
plan, but the education authority are given powers to be able to help them where they may have
additional support needs. Parents of these children, or young persons themselves, may request
the education authority to establish whether their child, or they as a young person, have
additional support needs. They may also request the authority to establish whether they would, if
they were receiving school education from the education authority, require a co-ordinated
support plan. The managers of independent schools and grant-aided schools may also make such
a request about one of their pupils requiring a plan. Where someone, other than parents or
managers of independent schools, draws it to the attention of an education authority that a child
or young person may have additional support needs, the authority may take action to establish
that fact.
16.
Education authorities are not under a duty to comply with any request, but have discretion
to do so. If they do comply, and the child or young person does have additional support needs or
would require a co-ordinated support plan, then the education authority must provide appropriate
advice and information to the parent or young person or the managers of the independent or
grant-aided school. Education authorities are not under any obligation to make provision for
supporting the learning of the child or young person who is not in the public schooling system,
but they are not prevented from doing so.
Section 6 – Assessments and examinations
17.
This section provides a right to request a specific type of assessment or examination for
additional support needs. This means that when parents, or young people, request that the
education authority establish whether their child, or they as a young person, have additional
support needs they can also specify if they consider a certain type of assessment is necessary,
giving their reasons for this. This applies too when requesting the authority to establish if a coordinated support plan is required or requesting an early review of a co-ordinated support plan.
This is not a right to request an assessment by a specific individual.
Section 7 – Duty to prepare co-ordinated support plans
18.
This section specifies the duties relating to co-ordinated support plans. Where it is
established that a child or young person does require a co-ordinated support plan, and the
education authority are responsible for their school education, then the authority must prepare a
plan. The plan must record:
x
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x

the planned outcomes to be achieved that will ensure that the individual benefits
from school education,

x

the additional support required to achieve these outcomes and who will provide that
support,

x

the school the individual is to attend,

x

the details of the nominated person who will co-ordinate the plan, and

x

contact details of a named officer from whom information and advice may be sought.

19.
The nominated co-ordinator and the contact person can be either one person or two
separate people. The co-ordinator does not need to be employed by the education authority but
the contact person does.
20.
Subsection (4) provides for the Scottish Ministers to make further provision in
regulations about co-ordinated support plans, including provision about their form, content and
the timescales and procedures attaching to managing those plans. It is intended that these
regulations will, among other things, establish a template to be used by education authorities for
co-ordinated support plans.
Section 8 – Reviews of co-ordinated support plans
21.
This section provides for reviews of co-ordinated support plans. Education authorities
have a duty to keep under consideration the adequacy of each co-ordinated support plan. The
education authority must therefore review each plan every 12 months. It may be reviewed
earlier if there has been a significant change in the circumstances of the child or young person,
for example if their needs change or if progress is greater than expected. This will ensure that
the information contained in the plan remains up-to-date and relevant, especially the educational
outcomes and the support needed to achieve these.
22.
Parents, or a young person, may also request the education authority to review the plan at
an earlier interval than 12 months. The education authority must comply with such a request
unless they consider the request to be unreasonable, in which case they must inform the person
of that decision and their reasons.
Section 9 – Co-ordinated support plans: further provision
23.
This section describes the procedures to be followed by education authorities in preparing
or amending co-ordinated support plans. If consideration is being given as to whether a child or
young person may require a co-ordinated support plan, or the plan needs to be reviewed, then,
before proceeding, the education authority must inform the parent or young person (or managers
of an independent or grant-aided school, if applicable) of their intentions. On establishing
whether the child or young person requires a co-ordinated support plan, or on completion of the
review of the plan, they must also inform the parent or young person of the outcome and of any
rights they may have to appeal to an Additional Support Needs Tribunal.
24.
When a plan has been prepared, or amended, the education authority must provide a copy
of the plan to the parent or young person and then take steps to ensure that the plan is
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implemented and the support co-ordinated. To facilitate this, the education authority must also
provide information about the contents of the plan to those involved in providing the support that
is set out in the plan. This is likely to be those in other agencies, such as health professionals, or
others in the local authority such as social workers.
Section 10 – Duties to seek and take account of views, advice and information
25.
This section places duties on education authorities to seek and take account of advice and
information or views from others, including other agencies and the child or young person and
their parents. This should be done when the education authority are establishing an individual’s
additional support needs or whether a co-ordinated support plan is needed or when the need for
continuing such a plan is being reviewed. Those who should be approached by the education
authority will depend on the individual child or young person and their needs and whom the
education authority consider appropriate. It may be necessary to seek advice and information
from elsewhere in the public sector, from health professionals for example, or from a voluntary
organisation that may have been supporting the child.
26.
Subsections (5) and (6) provide specifically for the period prior to a child or young
person with additional support needs leaving school. Education authorities must approach, for
information, any other agency that they consider is likely to be involved with the child or young
person in the future once they have left school and to take account of any provision other than
education that the local authority are likely to provide on the child or young person ceasing
school education. This should be done at least 12 months before the child or young person is
expected to leave school, so it could be done when the child is 15 years old or even earlier.
Section 11 – Provision of information etc. on occurrence of certain events
27.
This section places a duty on education authorities to provide information about any child
or young person with additional support needs to other agencies where the authority consider
that the other agency will have a role in supporting the child or young person once they have left
school education. The education authority must also consider what provision, if any, other than
education the local authority are likely to provide to the child or young person on their ceasing
school education. The section requires these things to be done at least 6 months before the child
or young person leaves school, but they could be done much earlier. Information to other
agencies may only be passed on with the consent of the child’s parent or the young person.
28.
Subsections (6) and (7) enable the Scottish Ministers to make provision, by regulations,
for action when other changes in school education may occur and when information about a
child’s or young person’s additional support needs should be shared with others. It is intended
that these regulations will cover moves from one school to another, from one stage of schooling
to another, and when arrangements in schooling change, for example a return to school after a
long stay in hospital.
Section 12 – Additional Support Needs Tribunals for Scotland
29.
This section provides for the establishment of the new Additional Support Needs
Tribunals for Scotland. Schedule 1 specifies provision about the constitution and procedures of
the Tribunals and other matters. The Scottish Ministers will appoint a President to head up the
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Tribunals and may, by regulations, make further provision in connection with the Tribunals and
the President.
Section 13 – References to Tribunal in relation to co-ordinated support plan
30.
This section specifies the references that may be made to a Tribunal. If an education
authority are responsible for providing school education for the child or young person, then the
parent of the child or young person (if incapable), or the young person themselves, may make a
reference to a Tribunal.
31.

Subsection (3) lists the matters that can be referred to a Tribunal. These are:
x

decision of an education authority on whether or not a co-ordinated support plan is
required or continues to be required,

x

failure by an education authority to prepare a co-ordinated support plan in the
required time,

x

decisions of the education authority about information contained in a co-ordinated
support plan relating to:
x the reasons for the individual’s need for additional support,
x the planned outcomes to be achieved,
x the additional support required to achieve the planned outcomes,
x who will provide the additional support,

x

failure by an education authority to carry out or to complete a review of the plan by
the required time,

x

decision of an education authority to refuse to carry out an early review of the plan,

x

decision by an education authority to refuse a placing request to a specified school, in
particular circumstances.

32.
Where information in the co-ordinated support plan is referred to a Tribunal, there cannot
be a further reference on the same information until an updated plan is issued following its next
review. The information being referred does not need to have been changed from the previous
version of the plan in order to be appealed so long as the plan has been reviewed.
33.
References relating to refusal of a placing request can be made to a Tribunal if, at the
time the request was refused, a co-ordinated support plan has been prepared for the child or
young person concerned, or a plan is about to be prepared or if a reference has been made to the
Tribunal over the decision that a plan is not required. Referrals on refusal of placing requests
can only be made once in each 12 months unless the plan has been reviewed in that period, or a
Tribunal has ordered a plan to be amended or prepared.
Section 14 – Powers of Tribunal in relation to reference
34.
This section specifies the powers that a Tribunal has in relation to references. The
Tribunal may either confirm the authority’s decision that a co-ordinated support plan is needed,
or not needed, or overturn the decision and direct the authority to take specific action within a
7
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specified time. This also applies where the education authority have decided not to comply with
a request to review a co-ordinated support plan earlier than the required 12 month period.
35.
Where a reference relates to the education authority’s failure to prepare a plan or their
failure to conduct or complete a review of the plan within the time required, then the Tribunal
can require the authority to rectify this. Where a reference relates to information in a plan, the
Tribunal may confirm the information or direct the education authority to amend the
information.
36.
Where a reference relates to an education authority’s refusal of a placing request, as
described in section 13, then the Tribunal must consider the statutory grounds of refusal and the
appropriateness of the refusal for the individual child or young person. The statutory grounds of
refusal are listed in schedule 2. The Tribunal may confirm the decision to refuse the placing
request, or they may direct the education authority to amend the co-ordinated support plan and
place the child in the school specified in the placing request.
37.
In considering a reference relating to obtaining a co-ordinated support plan, if the
Tribunal confirms the education authority’s decision that the child or young person does not
require a plan, then the Tribunal may refer any related appeal on a refused placing request to the
education authority’s appeal committee (set up under section 28D of the 1980 Act). If the
Tribunal does this, then the education authority’s appeal committee will consider the appeal on
the refused placing request and either confirm or overturn the education authority’s decision, as
they will do for all other appeals on refused placing requests not connected with a co-ordinated
support plan.
38.
In determining all its decisions and directions, Tribunals must take account of any
relevant code of practice issued by the Scottish Ministers to education authorities about how
authorities should exercise their functions under this Bill.
Section 15 – Appeal to Court of Session against Tribunal decision
39.
This section enables any person who has made a reference to a Tribunal, and the relevant
education authority, to subsequently appeal the decision of the Tribunal to the Court of Session.
Such an appeal to the Court of Session may only be made on a point of law.
Section 16 – Mediation services
40.
This section places a duty on education authorities to arrange for independent mediation
services to be provided, free of charge, to parents of children or young persons in the education
authority area. Mediation services will seek to avoid or resolve disagreements between the
authority and parents or young persons concerning functions under the Bill. Subsection (2)
defines mediation services as being independent if those providing the service have no
involvement in the authority’s exercise of any other of its functions under this Bill. This will
allow education authorities to employ mediators directly, for example where there is a wider
local authority or public sector mediation service, but any such mediators cannot be involved in
any way in providing education services or decisions relating to education provision.
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41.
Subsection (3) provides that parents or young persons are not compelled to refer
disagreements to a mediation service and that their entitlement to make a reference to a Tribunal
is not affected by their use or otherwise of mediation.
Section 17 – Dispute resolution
42.
This section enables the Scottish Ministers, by regulations, to require education
authorities to put in place arrangements to resolve disputes between the authority and any parents
or young persons in the local authority area. Regulations will prescribe which disputes relating
to particular functions of the authority under the Bill will be subject to dispute resolution.
Section 18 – Placing requests
43.
This section refers to schedule 2 and provision on making requests and appealing
decisions relating to placements in specified schools for children and young people with
additional support needs.
Section 19 – Other agencies etc. to help in exercise of functions under this Act
44.
This section places duties on other agencies to help an education authority in its functions
under this Bill if requested to do so. Appropriate agencies are defined as any other local
authority, any Health Board and any other person that the Scottish Ministers may specify.
45.
Agencies requested to help must comply with the request unless to do so would be
incompatible with their own statutory or other duties or would unduly prejudice their ability to
carry out its functions. The Scottish Ministers will be able, by regulations, to specify the time
periods within which other agencies should comply with requests.
46.
Subsection (5) places a duty on education authorities to exercise their non-education
functions (for example, social work services or housing) if they consider that would help in the
exercise of their functions under the Bill. However, they need not exercise those functions if it
would be incompatible with their statutory or other duties or would prejudice the discharge of
any of their functions.
Section 20 – Power to prescribe standards etc. for special schools
47.
This section enables the Scottish Ministers to make regulations which set standards and
make requirements of special schools. It re-enacts, with changes to reflect the new concept of
additional support needs, section 65F of the 1980 Act.
Section 21 – Attendance at establishments outwith the United Kingdom
48.
This section provides education authorities with a discretionary power to support a child
or young person with additional support needs to attend a school or other appropriate
establishment outside the United Kingdom. It re-enacts, with changes to reflect the new concept
of additional support needs, section 65G of the 1980 Act.

9
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Section 22 – Publication of information by education authority
49.
This section places duties on education authorities to publish and keep up to date certain
information. Subsection (2) lists the information that should be published. Subsection (3)
enables the Scottish Ministers, by regulations, to add further matters to the requirements relating
to publishing information.
Section 23 – Code of practice and directions
50.
This section requires the Scottish Ministers to issue a code of practice on the exercise by
education authorities of their functions under this Bill. Subsection (2) lists topics on which a
code of practice may, in particular, include guidance. There is a duty placed on education
authorities to have regard to any such code. Subsections (4) to (6) enable the Scottish Ministers
to give directions to all, or any, education authorities about the exercise of authorities’ functions
under this Bill and education authorities are under a duty to comply with such directions.
Section 24 – Interpretation
51.
This section defines terms used throughout the Bill and is self explanatory. In the Bill
young people are given the same rights as parents of children, unless they are considered to be
incapable, and the definition of incapable is given in this section. Children or young people for
whose school education an education authority are responsible, are those who are, or are about to
be, provided with school education either in a school managed by the authority or under
arrangements made by the authority. This also includes pre-school centres. The section also
provides a new definition of special school, referring to provision suited to the additional support
needs of children and young persons, rather than recorded children as in the previous definition.
52.

Subsection (5) allows for the use of electronic means in providing anything in writing.

Section 25 – Ancillary provision
53.
This section enables the Scottish Ministers to make further provision, by order, which is
consequent upon the Bill.
Section 26 – Modification of enactments
54.
This section refers to schedule 3 where the modifications of enactments in consequence
of the Bill are listed.
Section 27 – Orders, regulations and rules
55.
This section makes general provision about orders, regulations and rules made under the
Bill by the Scottish Ministers. They will be made by statutory instrument.
Section 28 – Commencement and short title
56.
This section allows the Scottish Ministers to set different dates to commence different
provisions of the Bill by order, other than sections 24, 25 and 27 which will come into force on
Royal Assent.
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Schedule 1 – Additional Support Needs Tribunals for Scotland
57.
This schedule contains provisions for and arrangements under which the new Additional
Support Needs Tribunals for Scotland will operate. The Tribunals will be supervised by the
Scottish Committee of the Council on Tribunals (schedule 3, paragraph 8 modifies the Tribunals
and Inquiries Act 1992).
58.
The Scottish Ministers will appoint a President of the Tribunals and two panels of
members. One panel will be of individuals who may act as convener of a Tribunal and one panel
will be of individuals who may act only as members. The President may be a convener of any
Tribunal. Each Tribunal must consist of a convener and two members. The qualifications,
training and experience of Tribunal members will be prescribed. It is intended that conveners
will be legally qualified and members will have expertise or experience in additional support for
learning. Tribunal members may serve for 5 years and may be re-appointed.
59.
The President must ensure that Tribunal functions are exercised efficiently and
effectively and can issue directions on the practice and procedure of Tribunals. It is intended
that Tribunals will be held in locations across Scotland. The Scottish Ministers may make rules
as to the practice and procedure for Tribunals. These will set out operational matters for the
Tribunals and paragraph 11 lists the particular areas that may be included in the rules.
60.
It is intended that each party to the appeal will have an opportunity to present any
relevant evidence in support of their case to the Tribunal, including documents and evidence
from witnesses at the hearing. Tribunals will have the power to commission expert reports,
though this is not expected to be normal practice. Tribunals will also be able to hold hearings in
private and impose reporting restrictions. Witnesses may be cited by Tribunals and may be
required to provide documents. A decision by a Tribunal will be by a majority and must be
recorded, with a full statement of the facts and the reasons for the decision. This must be copied
to each of the parties.
61.
The President is required to submit an annual report to the Scottish Ministers, which shall
be laid before the Scottish Parliament, and may also be required to provide Ministers with
information about the discharge of Tribunal functions.
Schedule 2 – Children and young persons with additional support needs: placing requests
62.
This schedule is distinct from the provision relating to placing requests and appeals in the
1980 Act (sections 28A, 28C, 28E to 28G) and relates to placing requests for children or young
people with additional support needs. The schedule starts with a duty on the education authority
to comply with a parent’s (or young person’s) request to place the child or young person with
additional support needs in a specified school. The request can be for a special school (public or
independent) or a mainstream school. If the specified school is an independent special school, in
Scotland or elsewhere in the United Kingdom, the education authority must meet the fees and
other costs. Paragraph 3 sets out the circumstances where the duty to comply is restricted.
63.
These circumstances include the requirement in section 15 of the Standards in Scotland’s
Schools etc. Act 2000. That section provides for an assumption to educate in a mainstream
school unless this would not be suited to the ability or aptitude of the child or young person; or it
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would be incompatible with providing efficient education to the other children at the mainstream
school; or it would result in unreasonable public expenditure. A further ground of refusal applies
where the request is for an independent special school, but the education authority can make
provision for the child in another school and this school is more suitable, including with regard
to cost, than the specified school.
64.
Where an education authority do not comply with a request, parents or a young person
may appeal the decision to the education authority’s appeal committee (established under section
28D of the 1980 Act). They may then appeal the decision of the appeal committee to the sheriff.
65.
Where a child or young person has a co-ordinated support plan, appeals regarding placing
requests will be referred to the new Additional Support Needs Tribunal. No such appeal will be
able to be made to an education authority appeal committee. Where an appeal on a refused
placing request has been made to the appeal committee or the sheriff and before it has been
disposed of a reference is made to a Tribunal over the decision that a co-ordinated support plan is
not required, the placing request appeal must be transferred to the Tribunal for disposal.
Schedule 3 – Modification of enactments
66.
Bill.

This schedule lists all the modifications to existing legislation as a consequence of this

——————————

FINANCIAL MEMORANDUM

INTRODUCTION
67.
The Bill introduces a new system for identifying and addressing the additional support
needs of children and young people in school education. This replaces the current system for
recording and assessing children with special educational needs. The term additional support
needs encompasses a wider range of learning needs than special educational needs. Pupils with
additional support needs already exist and many are having their learning needs identified and
met. It is intended that the new system will bring together the variety of assessment and
intervention arrangements under a single framework that takes account of all types of barriers to
learning that pupils may have.
68.
The Bill replaces and introduces new duties on education authorities, and other public
bodies, to support the learning of pupils with additional support needs. It provides parents and
children and young people with rights to be involved and have their views taken into account.
The Bill also makes provision for mediation services and for new appeals Tribunals.
69.
The Scottish Executive recognised that the costs attaching to the new system would have
to be offset against cost savings of ending the current system and this would be across education,
social work and health sectors. A working group was set up to help advise on estimating the
financial implications of the Bill, comprising representatives from the Convention of Scottish
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Local Authorities, City of Edinburgh Council, South Lanarkshire Council, Fife Council and East
Lothian Council. This was further supported by a group of health representatives from Greater
Glasgow Health Board, North Glasgow University Hospital Trust and Forth Valley Health
Board. Information has also been used from research (of 10 local authorities done in 2002 by an
independent consultant) into the resources attaching to the current system, as well as information
from those local and health authorities (and others) involved in the working groups.
70.

All costs are in current (2003/04) prices.

Costs on the Scottish Administration
71.
The main on-going direct cost to the Scottish Executive associated with the Bill will be
the Additional Support Needs Tribunals. Costs incurred under the current Record of Needs
appeals system, which is to the Scottish Ministers, will end.
72.
The new Additional Support Needs Tribunals will hear appeals relating to co-ordinated
support plans. The Scottish Executive will directly fund the Tribunals. It is estimated that there
will be around 300 appeals per annum in Scotland, based on the number of cases the SEN and
Disability Tribunal in England and Wales has, calculated on the population proportion. The
average cost per case in England and Wales, for 2001/02 was £1,632. The cost per case is likely
to be greater in Scotland because fixed overheads will be spread over a smaller number of cases
and because of rurality. The range could be from £1,800 to £3,000 per case. Using the midpoint of £2,400 as our best estimate, running costs of the Tribunals would be £720,000 per
annum. Adjusting for inflation in the intervening period gives an estimate of £760,000 per
annum in 2003/04 prices. This best-estimate of annual running costs is shown in table 1 below.
This figure includes staffing, members’ fees and expenses, training, travel, accommodation and
central service overheads.
73.
The cost of setting up the Tribunals is estimated at £150,000, covering recruitment,
training, equipment, publicity and accommodation. This would be a one-off cost.
74.
Legal aid costs will arise from any parents (who are eligible for legal aid) seeking legal
advice prior to an appeal hearing (legal aid will not be available for legal representation at a
Tribunal hearing). Legal aid costs could also arise for any cases taken to the Court of Session
(either on a point of law or as a judicial review). Estimated costs for legal aid are £70,000£100,000 per annum. The mid-point, best-estimate of £85,000 is shown in table 1 below.
75.
Under the current appeals system for Records of Needs, officials from the Scottish
Executive and Her Majesty’s Inspectorate of Education are involved in considering each case,
along with the Scottish Ministers. The annual cost of the input from officials is estimated at
£75,000 per annum based on around 30 appeals a year. With the end of the current appeals
system this will be a saving to the Scottish Executive.
76.
Supporting implementation of the Bill and the changeover from the current system to the
new system will incur costs to the Scottish Executive. Guidance and manuals of good practice
will require to be re-written and promotional work undertaken to raise awareness and
understanding of the new system. It is estimated that this will be a one-off cost in the region of
£300,000.
13
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77.
There may also be incidental costs to the Scottish Executive to monitor and evaluate the
impact of the Bill. This one-off cost is estimated at around £80,000. Her Majesty’s Inspectorate
of Education will continue its monitoring role and this may be complemented with occasional
research projects. Changes will be required to statistical databases, but these will be minor.
Costs on local authorities
78.
The Bill places duties on local authorities as education authorities and, to a lesser extent,
as social work authorities. Arrangements must be put in place to identify and address the
additional support needs of children and young people for whom the local authority provides,
either directly or indirectly, school education. Many children will currently be having their
educational additional support needs identified and addressed under the variety of existing
arrangements, such as those for looked after children, those for children with special educational
needs, including the Records of Needs system, arrangements for children with social, emotional
and behavioural difficulties and for children at risk or in need.
79.
The cost impact of the Bill in addressing the learning needs of children will be in filling
any gaps in provision there may be at present. This will differ considerably across local
authorities and will depend on the adequacy of their existing children’s services (and how these
are being improved through children’s service plans, implementation of the For Scotland’s
Children Action Plan and use of the Changing Children’s Services Fund). For example, returns
by local authorities on performance indicators to Audit Scotland indicate that expenditure on
special educational needs has increased in current terms on average by 15% from 2000/01 to
2001/02.
80.
It is most unlikely that any one group of children will not be having any of their learning
needs met currently, rather that the extent and level of supporting individuals’ needs will vary.
Expectations about support services may also increase as standards are raised. The overarching
requirement to improve children’s services is not solely attributable to this Bill, so identifying
the cost impact of the Bill in this area would inevitably be imprecise. Commencement of
legislation supporting mainstreaming has further complicated the issue. However, improving
services to support learning through more integrated work practices, reducing duplication of
effort and taking preventative measures will all have a positive impact on reducing service costs.
81.
For those children and young people with complex or multiple enduring needs and who
require services from outwith education, a statutory co-ordinated support plan (CSP) will have to
be maintained. It is expected that there will be around 11,200 to 13,700 CSPs at any one time.
The number of new CSPs being prepared each year could range from 1,700 to 2,500. This
estimate is drawn from a model based on an assumption that 50% of children who currently have
Records of Needs will have such needs that require a CSP plus an additional proportion of the
school population (0.3-0.6%) who will also have such needs but who do not currently have a
Record. The model takes account of information and views supplied by local authorities
consulted on this. The cost of administering the system (assessing for, preparing and reviewing
CSPs) is therefore estimated at £6.3m-£8.3m per annum. The cost range is based on the
estimated costs associated with professional involvement in administering the system
(educational psychologist, teacher, clerical, education officer, social work). The estimated
average cost of local authority input to assessing and preparing a CSP is £880 and is half that
amount for reviewing a CSP. The mid-point best-estimate of the range (£7.3m) is shown in table
1 below.
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82.
In addition, the changeover to the new system will mean far more CSPs have to be
prepared in the first 2 years, as those with a Record of Needs are considered for CSPs. Off-set
against this will be the lesser amount of CSPs to be reviewed in the first 2 years – in particular in
year 1. Costs of preparing a CSP will not be so high for those who have a Record of Needs since
considerable information will already be known about the child through the Record of Needs
system. The costs are estimated at £7.7m-£8.8m in year 1 and £9.5m-£11m in year 2. The
mid-point best-estimates for year 1 (£8.2m) and year 2 (£10.3m) are shown in table 2 below.
Costs will then fall back to the levels in paragraph 81 above.
83.
With the Bill, the Records of Needs system will end. There are 17,315 Records
(September 2002 School Census and January 2003 pre-school census) and around 3,000 are
opened each year (based on number of assessments). The cost to local authorities of
administering the system (assessing for, opening and reviewing Records) is estimated at £6.7m
per annum. This is based on estimated costs associated with professional involvement in
administering the system (educational psychologist, teacher, clerical, education officer and social
work). These indicate an average cost of local authority input to assessing for and opening a
Record at £930, and for reviewing, half that amount.
84.
The current future needs assessment (and review) will also end. The cost to local
authorities of administering this is estimated at £2.1m per annum and this will be a saving. The
Bill provides for planning and preparing for post-school as part of the CSP annual reviews and,
for those who do not have a CSP, as part of other educational planning tools. The cost of support
to those who have a CSP, for local authorities, is included at paragraph 81. For those who do not
have a CSP, but who require additional support to prepare them for leaving school, there will be
additional costs to local authorities of around £700,000 per annum.
85.
Local authorities will be under a duty to provide independent mediation services. Some
authorities do this at present, either providing the service directly or purchasing it from the
voluntary sector. The Bill is not prescriptive about how mediation services must be provided.
Additional costs could therefore vary across local authorities. The demand-led nature of the
service will also impact on costs. An indication of the likely costs of mediation services has
therefore been calculated using two service models: a national mediation service and a local
authority in-house education conciliation service. Costs could be in the region of £0.8m-£1.8m
per annum for a distinct national service set up under this Bill. The estimated cost range
includes staffing, training, accommodation and central service overheads. The cost of setting up
a distinct national service is estimated at £130,000, covering recruitment, staffing, training, and
central service overheads. Alternatively, providing the service in-house could cost from £1.2m
to a maximum of £2.5m per annum. The estimated cost range includes staffing, training,
accommodation and equipment. The mid-point, best-estimate of this range (£1.85m) is shown in
table 1 below.
86.
There is also provision for the Scottish Ministers to require education authorities to have
arrangements for dispute resolution. It is expected that this will provide for review of cases
referred to them by parents on matters that are not eligible for appeal to either a Tribunal or
education authority appeal committees. It is estimated that such arrangements will not cost more
than £1.5m.
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87.
There are further duties placed on local authorities in the Bill: to provide a named contact
person for each child with a CSP; to publish information about arrangements for children with
additional support needs and to involve parents and children in the decision-making process for
supporting the child’s learning needs. The Bill formalises this good practice that is already
occurring in local authorities and it is therefore expected that these duties will be absorbed within
existing resources.
88.
The Bill also extends to all parents of children with additional support needs and to young
persons with additional support needs the right to make placing requests to independent special
schools and grant-aided special schools (removing the current requirement for a child or young
person to have a Record for such a placing request to be made). This may lead to a small
increase in the number of placing requests to be administered by local authorities but the
additional costs are not expected to be significant. Where any of these requests are met, there
may be additional costs, although part of the consideration of whether to meet the request is the
suitability of other arrangements and provision in the public system. Where a child has a CSP,
appeals relating to a refusal of a placing request will not be directed to education authority
appeal committees, as they presently are for those with a Record of Needs. This will mean a
reduction in appeals for the appeal committees (and the proportion of further appeals to the
Sheriff Court), but it is expected this will be off-set, to some extent, by the possible increase in
appeals on refused placing requests to independent special schools and grant-aided special
schools. When balanced out, it is anticipated that the cost impact will be neutral.
89.
Local authorities will also incur costs of around £220,000 in staff resources spent on
preparing for and attending appeals at the new Tribunals. This will be partly off-set by the
resource input of time spent in the existing appeals system, as well as time spent resolving
disagreements with parents in areas that cannot currently be appealed. However, in table 1 the
full amount is shown.
90.
The changeover from the current system to the new system proposed in the Bill will
require some local administrative and operational alteration by local authorities. Local guidance
and instructions will need to be revised and awareness training undertaken. The one-off costs
associated with this for local authorities are estimated to be less than £500,000.
Costs on other bodies, individuals and businesses
91.
The Bill does potentially have cost implications for the NHS, for Careers Scotland and
for Further Education Colleges. There may be other bodies, such as higher education
institutions, that will be affected, but the cost implications arising from this Bill are not expected
to be significant.
92.
As with local authorities, any gaps in provision in supporting the learning needs of
children and young people could lead to additional service costs to the NHS (particularly in
speech and language, physiotherapy and occupational therapy services). The difference in NHS
input to the CSP, compared with the Record of Needs, including future needs, will be a little less,
principally because medical assessments will be targeted rather than the present mandatory
universal involvement. Current cost of involvement in the Record of Needs/future needs process
is estimated at £1.0m per annum, while costs under the new system are estimated at £820,000£1.0m per annum. The mid-point, best-estimate of £915,000 is shown in table 1 below. Costs
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reflect the involvement of professional health staff in administering the new system (therapists,
paediatric consultants).
93.
In changing over from the current system to the proposed system, some operational
alterations may be required, along with awareness training. The changeover to the new system
will mean far more CSPs have to be prepared in the first 2 years, as those with a Record are
considered for CSPs. As in paragraph 82, this increased cost to the NHS will be offset against
the lesser amount of CSPs to be reviewed in the first 2 years – in particular in year 1. Costs of
preparing a CSP will not be as high for those who have a Record of Needs since considerable
information will already be known about the child through the Records of Needs system. The
costs are estimated at £880,000-£1.0m in year 1 and £1.1m-£1.2m in year 2. The mid-point
best-estimates for year 1 (£940,000) and year 2 (£1.15m) are shown in table 2 below. Costs
will then fall back to the levels in paragraph 92 above.
94.
The NHS will also incur costs of around £30,000 per annum in staff resources spent on
preparing for and attending appeals at the new Tribunals.
95.
For Careers Scotland, there will be a role in supporting the transition from school of those
children and young people with continuing additional support needs. The current input to the
Future Needs Assessment will cease. The cost of the current input is estimated at £1m. The
input required in future, as a result of the Bill, is estimated at £960,000-£1.1m per annum. The
mid-point, best-estimate of £1.0m is shown in table 1 below. Although more children and young
people with additional support needs are expected to receive support from Careers Scotland on
the transition from school, this input will be more adaptable and responsive to the young person,
their circumstances and needs. Costs will therefore not vary much. It is anticipated that, over
the changeover period, costs for Careers Scotland will not differ significantly from these costs.
96.
For further education colleges, the situation will be the same as for Careers Scotland.
Current input is estimated at £230,000 per annum, and in future this will be around £220£240,000 per annum. The mid-point, best-estimate of £230,000 is shown in table 1 below.
Reasons for cost differences here are similar to those for Careers Scotland, but are further
augmented by the proposal for further education college staff visiting schools to speak with
groups of pupils rather than solely individuals. It is anticipated that, over the changeover period,
costs for the further education colleges will not differ significantly from these costs.
97.
Cost implications of the Bill for individuals rest primarily with parents and will be
optional. There are no duties placed on parents that will result in them having to incur additional
costs. Appeals to a new Tribunal may be supported by legal representation if the parent wishes,
but the Tribunals are intended to be a family-friendly process where legal representation will not
be a necessity. Parents may also wish to seek their own legal advice and may wish to obtain
independent assessments and reports on their child. These are optional costs that exist at present
and are not a result of the Bill.
98.
The Bill has no direct cost impact on businesses. Independent schools have no new
obligations placed on them by the Bill.
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Uncertainties in cost estimates
99.
All the costs are best estimates from available data but inevitably have margins of error.
The cost of the current system and estimates for the new system being introduced by the Bill,
have been informed by information from local authorities and NHS, Careers Scotland and
Scottish Further Education Funding Council. The new system of CSPs is intended to be child
focused and will therefore very much depend on the individual child. It is also intended to better
target support services, by strengthening the links between the services to be provided and the
learning outcomes they should help achieve. Both the Tribunal and the mediation services will
be demand led. Judgements from the Tribunals will also influence decisions taken by local
authorities and others. The overall cost impact of the new system inevitably carries a degree of
uncertainty for the reasons set out.
TABLE 1: SUMMARY OF ON-GOING COSTS (FROM YEAR 3 ONWARDS)
Note: where a range is estimated the mid-point, best-estimate is used in the summary table below
Existing
Gross
annual Net
annual
costs costs under the annual costs
which
will new system.
cease under the
new system
Scottish Executive
Tribunal

£760,000

£760,000

Legal aid

£85,000

£85,000

Record of Needs £75,000
appeals

(£75,000)

TOTAL

£770,000

Local authorities
Co-ordinated
support plans
Records of Need

£7,300,000
£6,700,000

(£6,700,000)

Future
needs £2,100,000
assessments

incl above
CSP costs

Further support for
future needs

£700,000

£700,000

Mediation

£1,850,000

£1,850,000

Referral for review
arrangements

£1,500,000

£1,500,000

Tribunal

£220,000

£220,000

(using
model)

88

in (£2,100,000)

in-house

TOTAL



£7,300,000

£2,770,000
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Existing
Gross
annual Net
annual
costs costs under the annual costs
which
will new system.
cease under the
new system
Other bodies:
Health bodies
Records of Needs £1,000,000
and future needs
assessments

(£1,000,000)

Co-ordinated
support plans, incl
future needs

£915,000

£915,000

Tribunal

£30,000

£30,000

TOTAL

(£55,000)

Careers Scotland
Future
assessment

needs £1,000,000

Support for future
needs

(£1,000,000)
£1,000,000

TOTAL

£1,000,000
Nil

FE colleges
Future
assessment

needs £230,000

Support for future
needs

(£230,000)
£230,000

£230,000

TOTAL

Nil

TABLE 2: SUMMARY OF CSP COSTS FOR CHANGEOVER YEARS
Note: all costs in the summary table below represent the mid-point, best-estimate and are on a
gross basis. Net annual costs are calculated from CSP costs for years 1 and 2 below, and all
other costs as for year 3 onwards in Table 1.
Year 1

Year 2

Local Authority

£8,200,000

£10,300,000

Net annual Costs

£3,670,000

£5,770,000

Health

£940,000

£1,150,000

Net Annual Costs

(£30,000)

£180,000
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TABLE 3: ONE-OFF COSTS
Scottish Executive
Tribunal set-up

£150,000

Tribunal implementation

£300,000

Bill
monitoring
evaluation
TOTAL

and £80,000
£530,000

Local authority
Change-over costs

£500,000

TOTAL

£500,000
——————————

EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE
100. On 28 October 2003, the Minister for Minister for Education and Young People (Peter
Peacock) made the following statement:
“In my view, the provisions of the Education (Additional Support for Learning)
(Scotland) Bill would be within the legislative competence of the Scottish Parliament.”

——————————

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE
COMPETENCE
101.

On 24 October 2003, the Presiding Officer (George Reid) made the following statement:
“In my view, the provisions of the Education (Additional Support for Learning)
(Scotland) Bill would be within the legislative competence of the Scottish Parliament.”
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EDUCATION (ADDITIONAL SUPPORT FOR
LEARNING) (SCOTLAND) BILL
——————————

POLICY MEMORANDUM

INTRODUCTION
1. This document relates to the Education (Additional Support for Learning) (Scotland) Bill
introduced in the Scottish Parliament on 28 October 2003. It has been prepared by the Scottish
Executive to satisfy Rule 9.3.3(c) of the Parliament’s Standing Orders. The contents are entirely
the responsibility of the Scottish Executive and have not been endorsed by the Parliament.
Explanatory Notes and other accompanying documents are published separately as SP Bill 11–
EN.
POLICY OBJECTIVES OF THE BILL
Move from special educational needs to additional support needs
2. The purpose of the Education (Additional Support for Learning) (Scotland) Bill is to
modernise and strengthen the system for supporting children’s and young persons’ additional
support needs to enable them to draw benefit from school education. It proposes a change to the
legislative framework, to encompass not just those with the most severe needs, but all children
and young persons who face a barrier to learning. By moving away from the term “special
educational needs”, introduced by the Education (Scotland) Act 1980 (“the 1980 Act”) as
amended by the Education (Scotland) Act 1981, this Bill aims to ensure that the needs of all
children and young persons who have difficulties in accessing and progressing in learning are
identified and addressed. In doing so, it also aims to strengthen parents’ involvement in
decisions affecting their child’s education, to support children’s and young persons’ participation
in their own learning, to promote interagency working, and to safeguard the rights of those with
the most significant and enduring needs.
3. The 1980 Act places a general duty on education authorities to secure adequate and
efficient provision of school education for their area, including provision for those with special
educational needs. Section 1(5)(d) of the 1980 Act defines children and young persons as having
special educational needs if they have a learning difficulty which calls for educational provision
for special educational needs to be made for them. In general terms, a learning difficulty is said
to be present if children and young persons have significantly greater difficulty in learning than
the majority of those their age, or if they suffer from a disability which prevents or hinders them
from making use of educational facilities. Under section 60 of the 1980 Act an education
authority has to establish whether a child or young person has “pronounced, specific or complex
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special educational needs which are such as require continuing review” and therefore requires a
Record of Needs. In practice, a relatively small number of children or young persons are
identified as requiring a Record of Needs, and there is no consistency in the manner in which
authorities interpret and apply this duty: around 2.1% of pupils have a Record of Needs,
according to the September 2002 School Census, but the recording rate varies across authorities
from 0.8% to 3.6%.
4. The term “special educational needs” does not encompass the particular learning needs of
able or gifted children or young persons, nor those for whom English is an additional language.
In fact, the latter are specifically excluded from the definition of learning difficulty. The
application of the term “special educational needs” that the 1980 Act endorses applies principally
to intellectual and cognitive learning difficulties. Consequently, some children or young persons
with social, emotional and behavioural difficulties are also not considered by education
authorities to have special educational needs. However these children and young persons may,
in practice, require considerable support in education.
5. The Bill seeks to address the needs of all children and young persons, whatever the reason
for the needs, by encompassing them within the term “additional support needs”. Additional
support needs might be thought of as a continuum that ranges from those needs that are relatively
mild and temporary through to those that are complex and more enduring. Additional support
needs, as defined in the Bill at section 1, means a requirement for provision, to help a child or
young person benefit from education, that is additional to or different from that which other
children or young persons of the same age normally receive. This builds upon the definition of
“school education” which is set out in section 1 of the Education (Scotland) Act 1980 and which,
by section 2(1) of the Standards in Scotland’s Schools etc. Act 2000, must be “directed to the
development of the personality, talents and mental and physical abilities of the child or young
person to their fullest potential”. This refined duty clearly signals that a more holistic system of
school education must be developed - one that identifies the educational needs of all children and
young persons whenever they occur, supports those needs and promotes an inclusive culture that
welcomes diversity.
6. The Bill therefore introduces a duty on education authorities to identify and address the
additional support needs of all pupils for whom they are responsible. A specific duty is owed to
each child and young person to ensure that their needs and the adequacy of provision to meet
those needs are kept under consideration. In this way the Bill aims to set up a simple, systematic
framework for the identification and support of learning needs, whether those needs arise from
factors relating to social, cognitive, linguistic, disability, or family and care circumstances. This
framework allows for diverse interventions to meet all types of support needs, and aims to
accommodate, rather than duplicate, other assessment and intervention systems. The Bill reflects
the change in culture and attitudes that has occurred since the 1980 Act was passed.
7. The importance of revising the current assessment and recording process was highlighted
by the responses to the 1999 Riddell Advisory Committee Report into educational provision for
children with severe low incidence disabilities. Following this, the Scottish Executive published
the Special Educational Needs Programme of Action, in May 2000. This announced that the
National SEN Advisory Forum would review the current assessment and recording process and
consider the ways in which it could be improved and updated.
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8. Arguments for and against the current system were also heard during evidence submitted to
the Parliament’s Education, Culture and Sport Committee’s Report on Inquiry into Special
Educational Needs, which reported in February 2001 (3rd Report, 2001, SP Paper 264). The
Committee’s report underlined the requirement for Record of Needs procedures to be reviewed,
suggesting that the National SEN Advisory Forum should consider the options of either
replacing the system or revising it substantially. A draft Bill and consultation paper were
published by the Scottish Executive in January 2003. The Bill has been informed by the public
consultation that followed these recommendations.
Alternative approaches: legislation or guidance?
9. It could have been possible to continue working within the current system and updating its
guidance, rather than modifying its legislative foundation. That a significant cultural shift has
taken place since the concept of special educational needs was first enshrined in the 1980 Act,
however, has been reinforced by the observations of both the Education, Culture and Sport
Committee and the National SEN Advisory Forum. While the introduction of the concept of
“special educational needs” was at the time a positive move away from the unhelpful labelling of
those previously often considered ineducable, opinions and perceptions, policies and practice
have all moved on since then. The term “special educational needs” serves to isolate a minority
of children and young persons, and itself now carries with it a degree of stigma that does not sit
comfortably with current policies on the development of inclusive education within an inclusive
society.
10. Further related legislation has been enacted since the early 1980s, and policies have moved
on. In 1991, the UK government adopted the United Nations Convention on the Rights of the
Child, undertaking to bring UK law, policy and practice into line with the Convention’s articles.
This undertaking acknowledges that children are entitled to protection from ill treatment and
harm, participation in decisions affecting them, and provision of services to meet their needs.
The Convention has informed both legislation and policy development.
11. Relevant legislative developments include:
x

the Children (Scotland) Act 1995, which has an emphasis on child-centred principles.
The Act explains the responsibilities of parents to their children including:
safeguarding their health, development and welfare, providing direction and
guidance, maintaining regular contact, and acting as a legal representative. Local
authorities also have a duty to provide support to disabled children and their families
under this Act.

x

the Standards in Scotland’s Schools etc. Act 2000, which requires education
authorities to provide education for all children and young persons in mainstream
schools, other than in exceptional circumstances. It also places a duty on education
authorities where they are providing school education, “to secure that the education
is directed to the development of the personality, talents and mental and physical
abilities of the child or young person to their fullest potential”, and imposes a
requirement to have regard to the views of the children or young persons, where they
wish to express them, in decisions that affect them significantly. Notably, the
underlying approach of this legislation is the importance of learning outcomes rather
than inputs.
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x

the Special Educational Needs and Disability Act 2001, which extended the
Disability Discrimination Act 1995 to education services. It imposes duties on
education providers not to discriminate unfairly against pupils and prospective pupils
on the basis of their disabilities, to make reasonable adjustments to policies and
practice ensuring that disabled pupils are not put at substantial disadvantage, and to
take appropriate alternative steps where adjustments are not possible.

x

the Education (Disability Strategies and Pupils’ Educational Records) (Scotland) Act
2002 imposes duties on all bodies responsible for school education to plan
progressively to improve access to education for pupils with disabilities. This
includes access to the curriculum, and access to information, as well as access to the
physical environment of the school.

12. In terms of policy development, a wider integrated services agenda has been taken on. The
Scottish Executive report For Scotland’s Children highlighted the importance of an integrated
approach to service delivery. The Children and Young Persons Delivery Group is driving
forward this agenda. The Changing Children’s Services Fund has provided local authorities, the
NHS, the voluntary sector and other interested parties with resources to re-orient their services in
a more integrated way. Guidance on more integrated planning for children’s services has been
issued. Other initiatives include developing more integrated approaches to assessment, enabling
those from different professions to share information and jointly decide upon action, and studies
of workforce issues.
13. In 2002, the Scottish Executive undertook a National Debate in Education with pupils,
parents, teachers, employers and others with an interest in the future of school education. More
than 20,000 people directly participated in the Debate with over 800 events taking place. The
Debate revealed wide support for comprehensive education and the highly professional and
committed teachers who make the system work. Many responses supported the principle of
inclusion in mainstream schools where this was properly planned and resourced. However, some
parents of children who require additional support said that they often had to fight for the support
their children need. Generally, the Debate showed that there is a need for more flexibility and
choice in the curriculum so that schools can best meet the needs of individual pupils.
14. In light of all these developments, the Scottish Ministers considered that new legislation is
required to establish a new framework for supporting children and young persons with additional
support needs. The vision and principles underlying the framework are a key part of plans for
education of Scotland’s children following on from the National Debate.
15. Consultation, which began in May 2001 when the Scottish Executive asked for responses to
the document Assessing our children’s educational needs: The Way Forward?, has broadly
supported this aim. New duties on education authorities to identify and address the additional
support needs of children advance existing legislative provision, and further support section 2 of
the Standards in Scotland’s Schools etc. Act 2000. However, the introduction of such duties will
allow the flexibility of developing (and updating) an intervention framework through a code of
practice. The code of practice will be developed in collaboration with service users and
providers. It will set minimum standards, and will assist in the implementation of the duties set
out in the Bill, aiming to promote a culture of joint-planning and partnership-working between
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children, young people, parents, education, health, social work services and voluntary sector
professionals.
Extending the legislative framework to encompass more children
16. While introduction of the current system was an important development for children and
young persons with significant special educational needs, criticism of the system has grown over
the years. These criticisms have largely focused on problems with the Record of Needs.
Concerns have been expressed that the Record only addresses the needs of a limited few, that it
is simply a means (for parents with the tenacity to fight the system) of securing resources; that it
is too time-consuming and bureaucratic to operate, and is not a working document; that it
focuses on a child’s or young person’s weaknesses, and does not set targets for what a pupil is
expected to learn; that it does not document children’s views; that the statements in the Record
are too vague to provide useful advice to teachers, and that Part V of the Record, which states
provision to meet the needs, cannot be appealed by parents.
17. In response to these criticisms, the Bill provides for additional support to be provided for all
children and young persons who have difficulties in progressing with their learning, no matter
what the contributing factors, nor how enduring. For instance, additional support may be
required for a young person who is being bullied, or for a child with behavioural difficulties; for
a young person who is a parent, or one who is a child of a parent with a drug or alcohol
addiction; for a child who has a sensory or mobility impairment, or for a child who is particularly
gifted, or a child who is at risk. Such examples will be elaborated upon in the code of practice.
To be responsive to these many and diverse needs, the Bill proposes a more streamlined
intervention system: a system that moves away from the current deficit model, towards one that
is more responsive to the pupil’s circumstances. Its emphasis is on outcomes, so that progress
towards targets for the child’s or young person’s education may be monitored and evaluated
through both statutory and non-statutory planning mechanisms. In some cases, this will
necessitate effective joined-up planning and provision of services by education authorities,
schools, social workers and health professionals.
18. Under the Bill, education authorities will not have to subject children and young persons
with the most significant and enduring needs to compulsory, generic, assessments, as the current
system demands. Rather than insisting on a compulsory series of assessments, which may not be
suitable in every instance, the Bill allows for an approach that is more responsive to the
individual child’s or young person’s circumstances. Where information has been gathered
already, further assessments may not need to duplicate this. Where observation might be more
appropriate than a formal assessment, there is scope in the Bill to allow for this. However,
education authorities will be expected to take steps to ensure that the reasons for a child’s or
young person’s lack of progress are identified and appropriate action is taken.
19. The duty to identify and address additional support needs will apply to those children or
young persons for whom education authorities provide, or are likely to provide, school
education, either directly or indirectly. This encompasses pupils at local authority schools and
nurseries, and all those pupils whose education is being funded by education authorities, for
example, at independent special schools, independent nurseries or in places outwith schools such
as on a traveller site.
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20. For children and young persons outwith the public sector system, legislation already
provides safeguards to ensure they are provided by their parents with suitable education
appropriate to their age, ability and aptitude, either by their parents at home, or at an independent
school. However, to ensure that these children and young persons are not excluded from all
education authority services, the Bill introduces a power for education authorities to assist in the
identification and support of their needs, where they come to their attention. This power also
extends to those under age 3.
21. Where identifying and addressing the needs for additional support requires input from the
authority exercising functions other than education or from other agencies, the Bill aims to
promote integrated working. Services may be required from health bodies, other local authority
services (such as social work services), the voluntary sector, further education and training
agencies. This may entail support by occupational therapists, speech and language therapists,
physiotherapists, social skills support and respite care. The Bill therefore introduces a duty for
other agencies, such as health authorities, to help education authorities, on request, where their
support is required for children and young persons with additional support needs. It also obliges
authorities to consider their own powers outwith education which they might use to assist in the
carrying out of functions under the Bill. In each case the provisions in the Bill take account of
obligations, some of which are statutory, which the authority or these other agencies already
have in relation to children and young persons. The aim is for the provisions to be realistic in
their approach in order to achieve and promote more integrated, efficient and effective provision
for pupils with additional support needs.
Alternative approaches: legislation to include those outwith the public sector?
22. Questions were raised during the consultation about the possibility of extending the scope
of the Bill to introduce duties beyond the public sector. Parents wishing to educate their children
at home have a statutory right to make the choice to do so and responsibility for the child’s
education then rests with the parents. Furthermore, it is not considered reasonable to expect
education authorities to be responsible for children and young persons with additional support
needs in independent schools (unless placed there by the authority, in the case of independent
special schools).
23. Independent schools, like public sector schools, are subject to inspection by Her Majesty’s
Inspectorate of Education (HMIE). In terms of section 66 of the 1980 Act, the Scottish Ministers
have the power to have any educational establishment inspected whenever they consider such an
inspection to be desirable. In addition, the 1980 Act provides for registration of independent
schools and for regulation through a complaints route, which ultimately allows the Scottish
Ministers to intervene where the proprietor fails to take action to remedy matters.
24. For those pupils placed at independent schools by their parents, or who are being educated
at home by their parents, the education authority may provide, on request, information and
advice to the parents about the additional support needs of their child or to the young person
about their additional support needs. The education authority may also assist with the
educational provision for the child or young person, although they will not be obliged to do so.
In opting out of public provision for the education of their child, the responsibility rests with the
parents to ensure that their child is provided with education appropriate to their “age, ability and
aptitude” under section 30 of the 1980 Act. If the right to a co-ordinated support plan was to be


96

6

This document relates to the Education (Additional Support for Learning) (Scotland) Bill (SP
Bill 11) as introduced in the Scottish Parliament on 28 October 2003

extended to these children and young persons, the parents rather than the education authority
would be responsible for delivering the outcomes in the plan.
25. Current legislative provision is sufficient to ensure that parents work together with the
education authority where it is deemed that adequate provision is not being made for the child,
and that the authority has power to take action if they do not. The Bill will not prevent informal,
non-statutory planning mechanisms being operated for these children or young people if the
education authority is willing, based on the power to assist in addressing the additional support
needs of children and young persons brought to their attention. This will also apply to those
under age 3 where provision of such assistance will be encouraged.
Co-ordinated support plans – promoting integrated working
26. As well as introducing a duty on education authorities to identify and address additional
support needs, the Bill introduces a statutory co-ordinated support plan (CSP). The CSP is for
those children and young persons with enduring additional support needs arising from complex
or multiple factors for whose school education the education authority are responsible, who
require support from a range of providers. The aim of the CSP is to plan long-term and
strategically for the achievement of a child’s or young person’s educational outcomes, and to
foster co-ordination across the range of services, both within and outwith the authority, required
to support this. Services additional to education could, for example, be therapy services
provided by NHS or respite care from social work services. Establishment of the need for a CSP
will not entail the compulsory educational, psychological and medical assessments which the
1980 Act introduced as a test for eligibility for a Record of Needs. Instead, such assessments,
including those carried out by social work services, should only be used when appropriate and
necessary. This should enable better targeting of resources and should cause less distress for
children and young persons who may be, under the current system, required to undergo
assessments which are not appropriate for them.
27. The CSP will ensure that a co-ordinated and coherent approach is taken to supporting
children and young persons to meet specified individual educational outcomes. The CSP has
been designed specifically to move away from the Record of Needs model, which does not relate
the educational support and provision to expected educational outcomes. Each individual plan
will be overseen by a CSP co-ordinator and there will be a person for the parents or young
persons to contact for advice and information. The duty rests with the education authority to coordinate the provision of support detailed in the plan. However, this task may be delegated
outside the education authority where that appears to the authority to be more appropriate, such
as to a health worker who may have involvement with the wider family.
28. The CSP will complement other existing non-statutory educational plans, as well as linking
with plans in health and social work services, aiming to avoid duplication of information across
agencies. It is designed to be used collaboratively between agencies, so that it should cover all
the learning and development needs of the individual child or young person. Most importantly,
the CSP is a ”working” document; one that informs provision of support and can be adapted
according to the child’s or young person’s changing needs and progress. It will be available,
with the parents’ or young person’s consent, to all those involved in providing the necessary
support to the individual and in monitoring their progress.
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29. Parents will have a right to request the education authority to consider their child for a CSP
and young persons, unless they are incapable, will have the right to make such a request on their
own behalf. The education authority will be able to refuse a request if they consider it to be
unreasonable. They would have to have grounds for doing so and will have to give reasons to
the person making the request. Others will be able to draw to the attention of the education
authority the need for a child or young person to be considered for a CSP, for example, head
teachers or other school staff in education authority schools, health professionals, or social
workers.
30. Only children and young people educated within the public sector, but including those
whose education is being funded by the education authority, will be eligible to have a CSP
prepared. Managers of independent or grant-aided schools will be able to request that a child or
young person for whom they are responsible be considered by the education authority to see
whether, if the child or young person was within the public sector they would require a CSP.
The education authority may offer advice where such a request is made. This is because it would
not be appropriate to expect an education authority to co-ordinate services to support learning
when they are not responsible for the education of the child.
31. The education authority will need to inform the child’s parents or the young person of their
intention to consider a pupil for a CSP and will need to carry out the appraisal within a time
period to be specified in regulations. The authority will then need to inform the parents or young
person of the outcome of the appraisal and whether a CSP is appropriate or not, in the individual
circumstances. Preparing the CSP will then involve school staff, other staff in the authority,
other agencies and also the parents and child or young person.
32. Further details of the form and content of the CSP will be set out in regulations. It is
intended that it will contain biographical information about the child or young person, record
information about why additional support is needed, what outcomes it is planned to achieve
(both short term and long term), detail the support required to achieve these and who will
provide this, specify the nominated school, name the person responsible for co-ordinating the
plan and the person to provide information and advice, note the parents’ views and child’s or
young person’s views, and also the proposed date of next review. Long term target outcomes are
expected to be projected for a minimum of 12 months and ideally for 2 to 3 years (or longer)
where practicable and realistic. Short term targets will detail the steps to be taken to achieve the
long term targets.
33. It is expected that the authority will work in partnership with the other agencies throughout
the preparation, implementation and review of the CSP. The education authority will also have
to ensure that the CSP is maintained for as long as it is necessary and that the content is up to
date and relevant. Throughout this process, the emphasis should be on collaborative working
and on ensuring that the CSP is a constructive and relevant document for the child or young
person it should serve.
34. The Bill states that the CSP will be reviewed annually. However, the education authority
will be able to carry out an earlier review if the parents or the young person request an early
review or if there has been a significant change in circumstances, for example, progress towards
the educational outcomes has not been as anticipated. If a parent or young person requests an
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early review and the education authority is unwilling to review early, then they must inform the
parents or the young person of this giving their reasons in writing. The parents or the young
person will then be able to have recourse to mediation and to appeal to the Tribunal if they wish
to dispute the education authority’s decision. If parents or the young person disagree with the
holding of a review, then the authority will have no power to force them (or the child) to
participate, though this will not prevent the review going ahead without them. The parents or
young person will be notified if the child or young person still requires the CSP or not, and if so,
whether any amendments are required and notification will include details of appeal rights.
35. If the CSP is not required and there is no appeal, the CSP will be discontinued and
preserved for a length of time to be specified in regulations. Education authorities should
discontinue the CSP if directed to do so by an Additional Support Needs Tribunal. It should also
be discontinued once the young person is no longer receiving school education.
Alternative approaches: improve the Record of Needs system or introduce a new system?
36. The Record of Needs is a statutory planning document to record the identification of the
pronounced, specific or complex special educational needs of the child or young person such as
require continuing review. It was introduced with a view to bringing more method and stability
to the provision of education for those children or young persons through monitoring and review.
The Record is made up of nine parts:
Part I:
Part II:
Part IIIA:
Part IIIB:
Part IV:
Part V:
Part VI:
Part VII:
Part VIII:
Part IX:

details of the child or young person and information about the transfer,
discontinuance or preservation of the Record
details of the parents and named person
assessment profile
summary of impairments
statement of the special educational needs of the child or young person
measures proposed by the education authority to meet the special
educational needs of the child or young person
nomination of the school to be attended
views of the parent or young person
summary of reviews of the Record
information about disclosure of the Record.

37. Parents’ and young persons’ views, but not children’s, are noted in the Record (although the
authority is required to have regard to the views of the child where the child wishes to express
them, under the Standards in Scotland’s School etc. Act 2000). Under the 1980 Act, parents and
young persons have the statutory right of appeal against an authority’s decision on nonrecording, against the terms of Parts IIIB and IV and against Part VI, the nominated school.
38. A series of questions were posed for consideration regarding the assessment and recording
process and the Record of Needs itself when the Scottish Executive asked for responses to the
document Assessing our children’s educational needs: The Way Forward? (May 2001). Views
on the Record of Needs system expressed in the 148 responses varied, but there was general
agreement that it should be updated or improved. The most common complaint was that the
Record is too inflexible, bureaucratic and cumbersome to open and review; that the information
contained within it is often vague and unhelpful, and not tied to a child’s or young person’s
expected educational outcomes, and that the provision it states cannot be appealed.
9
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Consequently, the options that presented themselves were to maintain the “Record of Needs”
name while altering the process, to continue with the same process under a new name, or to
discontinue both the process and the name to reflect a move to a new and better system. The
Scottish Ministers considered the third option to be the best: that the Record of Needs system
should be replaced, to provide a more comprehensive system for all those with additional support
needs, whilst still protecting those with the most significant and enduring needs.
39. The decision to develop the CSP reflects the importance of maintaining a statutory
document for those with enduring needs arising from multiple or complex factors who require
the co-ordination of services within the local authority and/or from other agencies. The CSP was
advanced as a new legal mechanism in The Way Forward?, aimed at ensuring that extra
safeguards would exist within a new system for those at the severe end of the spectrum of needs.
Whilst some professionals consulted did not consider that the CSP should necessarily be a
statutory document, provided that the whole system for supporting children and young persons
would be strengthened, parents felt the statutory nature of the CSP to be particularly important.
Responses generally were that all parts of the CSP should be subject to appeal, including
provision, and that there should be a place to record the child’s, as well as the parents’ or young
person’s views. Importantly, though, the CSP should include learning outcomes, and progress
towards them should be monitored, to ensure that it continues to be a relevant and constructive
document. This would be a significant departure from the Record of Needs system which does
not focus on outcomes and in which many respondents had lost confidence.
40. There will be some children and young persons who currently have a Record of Needs, who
will not be eligible for a CSP. This should not be to the detriment of these children and young
persons, since the fundamental principle of meeting the needs for all those who require
additional support is enshrined in the Bill. New duties to identify and address additional support
needs should ensure that children and young persons with less complex or shorter-term needs
have those needs adequately met and kept under review. Meanwhile, those children and young
persons with long-term difficulties who require support from a variety of service providers will
benefit from the comprehensive co-ordination of those services.
Parent and family involvement and support
41. The Bill encourages a constructive partnership to be fostered between parents or young
persons and the education authority when addressing the individual’s needs for additional
support. In response to requests principally from parents, the Bill requires an education authority
to name a contact officer, within the authority, to provide parents and young persons with advice
and information about provision available for additional support needs. Further to this, where
the child or young person has a CSP, details will be given of another individual who will act as
the CSP co-ordinator from whom the parents and young person can obtain information and
advice about the CSP and the child or young person’s progress. While it is the education
authority’s ultimate responsibility to oversee the preparation and implementation of the CSP, the
CSP co-ordinator role may be delegated to a member of staff from another relevant agency, such
as a social worker, in instances where this is deemed more appropriate. The code of practice will
allow parents and young persons to have a supporter of their choice to help them in their contact
with the education authority, for instance, in making telephone calls or attending meetings. This
will provide a more flexible arrangement than the current named person stated in the Record of
Needs, since a different supporter may accompany parents and young persons at each meeting.
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This flexibility was called for during initial consultation on proposals to change the current
system.
42. The Bill supports the right of all children and young persons, including those with complex
needs, to be able and enabled to take part in the various decision-making processes that occur
throughout their education. The code of practice will set out in more detail the ways in which
education authorities should enable parents, young persons and children to participate in the
system, and these should be specified in the arrangements for provision of additional support
needs that the education authority must publish.
Alternative approaches: extend appeal rights to children?
43. There had been some support during consultation on the draft Bill – particularly from
children’s organisations – to use the new legislation to extend rights of appeal to children.
However, it was felt that the nature of the matter before the tribunals (involving long term
complex factors) weighted against making children decision-makers in this regard. The
importance of ensuring that the child’s voice is heard if he or she wishes to express a view is
recognised and provided for within the Bill, for instance, at section 10(2). The Bill sits alongside
other avenues which allow children to express their views on significant matters, such as to their
parents under the Children’s (Scotland) Act 1995. Significantly though, when children and
young persons were consulted on the proposals in the draft Bill, while they emphasised that they
wanted to be listened to, they did not consider that they should necessarily be the decisionmaker.
New mediation services
44. In order to promote partnership-working between parents or young persons on the one hand
and education authorities on the other, the Bill introduces a duty for education authorities to
make provision for independent mediation services. The purpose of mediation is to offer a
means of resolving disagreements between authorities and parents or young persons about the
way authorities exercise their functions under the Bill.
45. Although mediation services will be established, it is expected that informal approaches at
school or education authority level would continue to be tried first. The education authority or
school staff should aim to resolve disputes at an early stage through meetings or discussions with
parents or young persons. If informal efforts fail, mediation will be available, at the request of
either the parents or young persons, or the authority. The Bill introduces a duty for education
authorities to publish their arrangements for meeting additional support needs, and this will
include information for parents and young persons about recourse to mediation.
46. Mediation is a process in which a mediator, who is an impartial third party, facilitates the
resolution of disputes. Either party will be able to request the service, and participation will be
voluntary. Participants are encouraged to reach a voluntary agreement. The mediator assists
communication, encourages understanding and focuses the participants on their individual and
common interests. The mediator does not impose his or her views on the participants or take
sides, but facilitates discussion.
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47. The Bill is not prescriptive about the way in which mediation services are to be provided,
except to stipulate that services should be independent of both parties and should be free of
charge to parents and young persons. Mediators must be impartial and autonomous, and if they
are employed by an education authority, they must not be part of decision-making structures in
the education authority regarding its functions under this Bill and must be independent from
those involved in the identification or provision for children and young people with additional
support needs. The duty on education authorities to provide a mediation service offers flexibility
for authorities to purchase the service from national or UK organisations, or local voluntary
sector organisations, or to provide the service directly. It also offers the flexibility to allow the
service to fit in with existing services and for the possible future development of the service
beyond education, for example, to include all children’s services, or even all local authority
services in an area. The code of practice will set out minimum standards for mediation services
to promote consistency in those services provided across Scotland.
48. Whether or not parents or young persons have tried mediation, their rights of appeal will
not be affected, nor will the outcome of any appeal be influenced.
49. Education authorities must publicise their mediation services, informing parents and young
persons that the service is available. Mediation will be for parents or young persons in the
authority’s area. Those pupils who access, for example, the educational psychological service,
but who are being home educated or are at an independent school, will still be able to refer any
dispute with the education authority concerning the exercise of functions under the Bill to
mediation. The education authority will not be under an obligation to provide mediation service
to the managers of an independent school or any other organisation. However, where the child is
at a pre-school centre run in partnership with the authority, or a pupil is placed in an independent
special school under arrangements by the authority, mediation would be available.
Alternative approaches: provision of advocacy?
50. Consultation revealed that some respondents felt that the Bill should make provision for the
establishment of advocacy services. Advocacy services provide someone to speak on behalf of
children, young people or parents, helping them put their views to the education authority.
Parents, particularly, often appreciate having a person on whom they can rely to put forward
their concerns.
51. However, the policy informing the Bill aims to promote a culture of collaboration; a
partnership between parents or young persons and the education authority. The underlying
reason for support for advocacy seems to be the general mistrust some parents have of
authorities, and the perception that they have to “fight” for additional support for their child. In
many ways, advocacy service provision would address only the symptom, and not the cause of
this mistrust. It is the underlying lack of trust that must be overcome, and all implementation
work, subject to the Bill’s enactment, will be directed to address this.
52. The provision of independent mediation services is one step in encouraging better dialogue
between parents or young people and the education authority. Mediators can be employed to
help avoid the parties becoming entrenched in their opposing views. For this reason, it has been
considered that making provision for mediation services is more constructive. There is, of
course, nothing to prevent education authorities also providing advocacy services, if they
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considered such services to be appropriate. Nor is there anything in the Bill to prevent parents or
young persons bringing an advocate of their choosing as a supporter to any meetings with the
education authority.
53. In response to calls during the consultation, regarding children and young persons with
additional support needs but not requiring a CSP, a new dispute resolution process will be
established to enable parents and young persons to have cases reviewed formally. This will be of
particular help to those who currently have a Record of Needs but who will not have a CSP,
because it will ensure that parents of these children and young people have access to procedures
which will enable the provision being made to be reviewed impartially. Similar to the referral
system for social work functions, the aim of the process will be to come to a resolution in the
best interests of the child or young person. Details of this process will be developed in
partnership with stakeholders and set out in secondary legislation.
New appeal mechanisms and the Additional Support Needs Tribunal
54. Where a parent or young person wishes to appeal a decision by the education authority
regarding placing requests (where a CSP is not at issue) or exclusions for children or young
persons with additional support needs, appeals will be directed to the education authority appeal
committee, as at present. A further appeal against the decision of the education authority appeal
committee may be made to the sheriff court.
55. Where a parent or young person wishes to appeal a matter that relates to a CSP, the Bill
establishes independent, expert Additional Support Needs Tribunals for Scotland. The Tribunals
will hear cases relating to an education authority’s decision to prepare or not to prepare a CSP,
the information contained in a CSP, and failures by an authority to carry out certain actions in
respect of a CSP within time limits to be prescribed by regulations. The introduction of
Additional Support Needs Tribunals had been supported during initial consultation on proposals
to change the current system. Tribunals were favoured because they are considered to bring an
independent and expert judgement to bear on cases relating to additional support needs. In
functioning at a national level, they were also expected to promote consistency in decisionmaking across the country.
56. References to a Tribunal may include a decision to refuse a placing request where there is a
CSP or where it has been established that a CSP is required by the child or young person or
where there is already a dispute over the need for a CSP which has been referred to a Tribunal.
There are specific provisions in the Bill to transfer appeals on placing requests, not yet
determined by an appeal committee or a sheriff, where the question of the need for a CSP arises,
to a Tribunal. This is because the Tribunals are deemed best able to hear appeals relating to
those with the most complex needs. Provision is also made for transfer from a Tribunal, where
the Tribunal decides that a CSP is not required and deems it appropriate for an Appeal
Committee to consider the matter of the placing request.
57. Only one reference relating to a refused placing request can be made to a Tribunal in any
twelve month period, unless a review of a CSP has been carried out in the intervening months, or
where the CSP has been amended upon direction of a Tribunal. This latter case allows a refused
placing request, made in light of any changes to the information contained in the CSP, to be
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referred to a Tribunal. A twelve month period has been deemed suitable because it is in keeping
with that set in other placing request appeals, but the flexibility is there to deal with the situation
where the circumstances surrounding the CSP have changed.
58. The Bill provides for appointment of a President of the Tribunals, who will be a senior legal
figure responsible for the administration of the Tribunal. The Scottish Committee of the Council
on Tribunals will approve any rules of procedure and generally monitor the work of the new
Tribunals to ensure that they are functioning justly and fairly.
59. Tribunals will sit in amenable locations across Scotland to make them accessible to
families. The intention is that venues such as hotels should be used, so that the hearing is less
intimidating than a more traditional court setting. It is expected that the hearing should be
conducted around a table and that parties will be guided through discussions by Tribunal
members. Representation for either party will be permitted, whether legal representation or
otherwise, though use of legal representation is not expected to be a regular occurrence.
60. Each Tribunal will consist of three members: the convener will be legally qualified and will
sit with two other members who have relevant knowledge or experience in additional support
needs for learning. Members will be appointed by the Scottish Ministers for a period of up to 5
years and the normal procedures for public appointments will be followed.
61. Members will be expected to be impartial and will participate in appropriate training to
ensure the requisite degree of knowledge as well as sensitivity in approach and objectivity in
judgement. Training will be looked into closely once the Bill has completed its Parliamentary
passage. Members will receive allowances for preparing for, and attending, hearings.
62. Tribunal hearings are normally held in public so that they may be seen to operate with
openness and transparency. However, rules of procedure will allow for a hearing to be held in
private where this is appropriate. The rules will also provide for the attendance of others who
are not parties to the hearing, including the child and allow for the use of, for example, hearingaidloops, interpreters and disabled access, as required by anyone who may be attending.
63. Parties to any appeal will have an opportunity to submit documentary evidence and to have
witnesses at the Tribunal hearing. The Tribunals will have powers to commission specialist
advice in appropriate cases, depending on the nature and complexity of the additional needs of
the child or young person. The Tribunals will be able to compel witnesses to attend to give
evidence, or to produce any document, if these are required to enable them to reach a fair
decision. During consultation on the draft Bill, parents particularly were keen to be reassured
that the Tribunals would have meaningful powers, and so were supportive of the compulsion of
witnesses proposal.
64. The Tribunals will have powers to confirm or overturn a decision of an education authority
and to require an education authority to take any appropriate action in the circumstances of any
individual case. The Tribunals will only have jurisdiction over education authorities because it is
the education authority which is responsible for the preparation and maintenance of the CSP.
Where any decision of the Tribunal relates to provision of services or support from another
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agency, then such an agency will have to consider its duties under this Bill to assist the education
authority when requested to do so.
65. An appeal against a decision of a Tribunal to the Court of Session will be available to each
party, but on a point of law only because during the consultation on the initial proposals to
change the current system it was strongly emphasised that any appeals process should not be
unnecessarily protracted. Judicial review may also be an available remedy for parties if they
considered that the Tribunal had failed to follow proper procedures in making its decision.
66. The President will publish an annual report which will be laid before Parliament, and this
will contain data about appeals, including the types of appeal, and the outcomes. The Report is
also expected to include a breakdown of appeal numbers by education authority, or groups of
authorities if small numbers mean confidentiality may be breached. This latter procedure should
protect individuals from being identified, but will allow interested parties to investigate the most
common areas of appeal, and the success of particular types of appeal. Again, this provision has
been included to ensure that the Tribunals operate with transparency.
67. The appeal rights provided to parents and young persons in the Bill will not affect the
existing remedies where they consider that an authority has failed to properly carry out their
functions, such as judicial review proceedings, or complaining to the Scottish Ministers under
section 70 of the 1980 Act. Throughout, parents and young persons also will have access to their
local councillor or MSP, and to voluntary organisations, to obtain support, advice and
information.
Alternative approaches: establish new Tribunals, or strengthen existing appeal mechanisms?
68. Rather than opting to establish a new Tribunal system, it would have been possible to
strengthen available appeal mechanisms within the existing framework. However, recent
reviews of the Record of Needs system, and its appeal mechanisms, suggest that there is a need
for a new approach. In June 2000, the Scottish Committee of the Council on Tribunals
undertook a review of Education Appeal Committees in Scotland which drew attention to, and
favoured, the dedicated Special Educational Needs Tribunal in England and Wales. The
National SEN Advisory Forum, in its review of Record of Needs procedures in February 2001,
also recommended the establishment of an independent expert appeal mechanism similar to the
tribunal system in England and Wales
69. The Special Educational Needs and Disability Tribunal in England and Wales, which also
considers disability discrimination cases, has been well received and is considered to function
fairly. Lay members bring a specialist expertise to bear on the case, while the legally qualified
chair oversees that the case is conducted justly.
70. The establishment of a new Tribunal system in Scotland will allow cases involving children
or young persons with enduring needs arising from multiple or complex factors, who require a
range of services, to be heard by an expert panel. The Tribunals will help encourage a
consistency of decision-making across Scotland regarding cases which can have significant
resource implications.
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71. The Tribunals, along with the other mechanisms for resolving disputes, which are provided
for in the Bill (mediation and the additional support needs dispute resolution system) will
safeguard the needs of all those children and young persons with additional support needs. The
thrust of the new system will be to resolve disputes, and ensure that an outcome is arrived at
which is in the best interests of the child or young person.
Planning for transitions
72. All transitions into, out of and between schools can present challenges for pupils with
additional support needs. The Bill, with the accompanying secondary legislation, will seek to
address all these transition stages. Regulations will make provision for transitions before a pupil
leaves school, detailing both the procedures for notification of a pupil’s additional support needs,
and for joint planning and preparation to take place, where appropriate. These two elements
must be addressed in order to ensure that a transition is successful. The Bill also makes specific
provision for transition to post-school arrangements, to enable the exchange of relevant
information prior to the young person leaving school.
73. Current statutory provision under the 1980 Act, by which education authorities must
consider what provision all young people with a Record of Needs should receive after they leave
school, takes the form of a multi-agency Future Needs Assessment (FNA). In practice, the FNA
meetings are normally held to coincide with reviews of pupils’ Records of Needs but there are
often difficulties in getting all the necessary professionals to attend FNA meetings.
74. The Bill proposes that planning and preparation for post-school transitions should be
extended to all those pupils with additional support needs who may have significant difficulties
at this stage, not just the 2.1% with a Record of Needs. The FNA will be discontinued, in order
to allow a more streamlined, flexible process which is less likely to involve large, formal
meetings. With an emphasis on planning and preparation, a continuum of support for the young
person should be encouraged.
75. This planning process should start at least one year (in practice this may in some cases be
two, especially if the pupil is likely to go on link courses at a further education college or
equivalent) before the pupil reaches school-leaving age and continue until the pupil leaves
school. The education authority should involve other relevant agencies as well as considering in
what way they may be involved in providing for the child or young person in exercising
functions other than those relating to education. They should take into account any information
available through this process both in keeping under consideration the adequacy of the additional
support being provided to the pupil, and also to inform others who may be involved in providing
support post-school about the pupil’s needs, to enable those others to take those needs into
account. The post-school transition process is intended to be less formal with the focus on joint
planning and preparation rather than assessment.
76. The code of practice to be issued by the Scottish Ministers will encourage those involved to
ensure that the views and ambitions of the young person are taken into account, since these are
central to the planning process, and as a matter of good practice, a pupil should be able to take
along a supporter to any meetings. Parents should always be encouraged to be involved in the
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process and to attend meetings, although authorities will require to be aware that they may not
share their child’s views.
Alternative approaches: a more flexible approach or continue with a statutory FNA?
77. Consultation responses received since May 2001 have suggested that in many instances the
statutory FNA is not working well. For some young people, it may involve a distressing and
unnecessary medical assessment. For others, it may involve an intimidating meeting with a
room full of professionals who have had little – or no – direct contact with the individual prior to
that time. While the FNA sometimes offers reassurance that the post-school transition is a
serious issue to be considered, consultation comments have suggested that FNAs are often
distressing, and at best, superfluous, since the resultant piece of paper is in no way binding once
the young person leaves school.
78. Rather than re-enact a single statutory assessment process, the significant element of
transition, the future planning and preparation, is strengthened. The Bill therefore facilitates the
exchange of information between authorities and agencies, and within authorities, to assist the
education authority in its preparation for a young person’s transition. This highlights the needs
of the young person, enabling co-operation and collaboration between all concerned, and so
aiming to ensure a successful transition.
Placing requests
79. The Bill provides for placing requests to be made by parents of children with additional
support needs and by young people with additional support needs in relation to an education
authority mainstream or special school or to an independent special school or grant-aided special
school. At present, only parents of children with a Record of Needs or young persons with a
Record of Needs can request a place at an independent special school or grant-aided special
school. This restriction is removed and all parents of children with additional support needs and
young persons with additional support needs will be able to make placing requests to
independent special schools and grant-aided special schools.
80. The education authority will have to comply with a placing request unless the specified
circumstances in which the duty does not apply are applicable. For example, in the case of an
independent special school this could be where the child or young person does not have the
appropriate additional support needs for that school or where the education authority is able to
make provision for those support needs in a school under its own management or by other
arrangements. Appeals against the decision of the education authority on a placing request will
continue to be to the education authority appeals committee in the first instance, and then to
Sheriff Court, unless the child or young person has a CSP, or where the authority has established
that the child or young person needs a CSP but has yet to prepare it, or where the decision of the
authority not to prepare a CSP has been referred to a Tribunal.
81. Where a child or young person has a CSP, education authorities will have to consider the
parents’ or young person’s views on their preferred school as part of the process of preparing or
reviewing the plan. If, after discussion, the school proposed by the education authority is not the
preferred school, the parents or young person will be able to make a placing request, which, if
refused, may be appealed to a Tribunal.
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Alternative approaches: direct all additional support needs placing requests to the Tribunal?
82. The Scottish Ministers are committed to the establishment of new Additional Support
Needs Tribunals for Scotland. The Bill enables any parent of a child with additional support
needs or a young person with additional support needs to make a placing request. The option has
been considered to enable all appeals on refusals of placing requests to be heard by a Tribunal,
since at least two members of the Tribunal would have expertise in additional support needs.
However, given that there could be a significant number of pupils with additional support needs,
were a Tribunal to hear all such placing request appeals, it would be very likely to be
overwhelmed with appeals, slowing down the whole process for everyone involved.
Furthermore, additional support needs may be transitory, so the child or young person may no
longer require additional support by the time the appeals process has run its course. It is
considered more appropriate, therefore, that a Tribunal will only hear appeals relating to those
with enduring needs arising from complex or multiple factors requiring the co-ordination of
services: those requiring CSPs.
Transitional provisions
83. Transitional arrangements for the move to the new system will be made by Order. It is
anticipated that the changeover for those currently with a Record of Needs will take
approximately two years to bring them into the new system. Prior to this, one of the first tasks
will be the establishment of the Additional Support Needs Tribunals, so that CSPs may be
introduced once a viable appeal system is in place and those involved appropriately trained. A
code of practice will be issued during this time to support education authorities in the
implementation of their new duties.
CONSULTATION
84. In February 2001, the Education Culture and Sport Committee of the Parliament began an
inquiry into special educational needs. Following this, in May 2001, public consultation began,
as the Scottish Executive invited responses to its publication Assessing our children’s
educational needs: The Way Forward? The consultation continued until the end of August
2001, by which time 148 written responses had been received, from individuals, professionals,
and various children’s and young people’s organisations. The Scottish Executive then published
its outline proposals, and held three further consultation events to discuss the responses to The
Way Forward. These were attended by over 300 delegates from across Scotland, including
education authority representatives, teachers, educational psychologists, parents, college staff,
health professionals, social workers and voluntary organisations.
85. The theme that emerged from an early stage showed that the majority of parents and
professionals felt that the concept of special educational needs was too narrow. Objections were
raised about the negative labelling of children and generally it was felt that special educational
needs should be redefined. Four focus groups followed involving professionals from education,
social work services and children’s organisations. Some felt that because the assessment and
recording legislation in the 1980 Act addresses the needs of a small group of children (those
requiring a Record of Needs) resources are skewed and it is detrimental to too many other
children whose needs can be overlooked. Many also felt that the Record of Needs is too
focussed on the child’s deficits and weaknesses, and takes insufficient account of learning
outcomes. The organisation Children in Scotland was also commissioned to undertake research
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involving 6 groups of children and young people. Some expressed concern about their lack of
involvement in the whole recording process and disquiet that their views were not taken into
account. Indeed, some were unaware that they had a Record of Needs.
86. The Scottish Executive has benefited greatly from this dialogue, which has been instructive
in developing the proposals in the Bill. A draft Bill was published on 17 January 2003 with over
7000 copies being distributed for consultation along with details of the 14 consultation seminars
that were being held in 6 towns and cities across Scotland. These were held both during the day
and in the evening, to explain and promote understanding of the proposals and to encourage
responses to the consultation from parents and professionals and other interested parties.
Everyone who requested a place was allocated one and 1,210 people participated. In addition,
the draft Bill was posted on the Scottish Executive’s website, the Parentzone website and the
Special Educational Needs Forum website.
87. Standard procedures for consultation were followed as set out in Scottish Executive
guidance. All local authority primary, secondary and special schools as well as all independent
schools, independent special schools and grant-aided schools received copies. Head-teachers
were encouraged, in the letter that accompanied the draft Bill, to make their staff, pupils and
parents aware of the consultation and the seminars. In addition, copies were sent to 3,106 parent
teacher associations as well as to the Scottish School Board Association. Copies were also sent
to 38 national voluntary and non-statutory organisations that represent parents and children with
special educational needs. Many of these organisations consulted with their members before
submitting their written responses to the Executive and, where possible, members of the Bill
team in the Scottish Executive responded to invitations by talking about the draft Bill at events
organized by some of these organizations.
88. A number of focus group meetings were also held targeting specific groups, namely:
education officers from education authorities, health representatives, finance representatives,
educational psychologists, representatives from further education and Careers Scotland, and
representatives from social work services and children’s organisations.
89. Children in Scotland was again commissioned to undertake a consultation with children and
young people, involving 105 participants between the ages of 11 and 20. Suggestions were made
about how to make involvement in decision-making more effective for children and young
people. These will be taken up in the code of practice.
90. The consultation period on the draft Bill ran until the 28 March 2003. There were 252
written responses received from parents and individuals, education authorities, educational
psychologists, NDPBs, schools, colleges, voluntary organisations, trade unions, professional
organisations, health bodies and other interest groups. A consultation report has been issued to
all those who have taken part in the consultation, and this details the changes made to the draft
Bill as a result of the consultation. Principal among these has been the move to establish a
dispute resolution process for parents of children with additional support needs but no CSP, the
strengthening of the post-school transition process, the introduction of the right of parents to
request a particular type of assessment for their child, and the refining of the co-ordination role
of the CSP contact person.
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91. Since the formal consultation period on the draft Bill, several further discussion groups
have taken place involving some of the key respondents to the consultation on the draft Bill.
Generally during these discussions, a broad consensus of support for the proposals in the Bill has
emerged. Wherever possible, any concerns have been addressed, and some of suggested
amendments have been incorporated into the Bill.
EFFECTS
ON
EQUAL
OPPORTUNITIES,
HUMAN
RIGHTS,
ISLAND
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC.
Equal opportunities
92. The Scottish Executive is committed to promoting equality of opportunity for all. The
enactment of the Bill will have a positive effect on equal opportunities because it will help to
ensure that children and young persons with any type of additional support need can benefit from
the same quality of education as all their peers. Equality of opportunity in school for children
and young persons who require additional support for learning is essential to develop their
potential. In this way, they should be enabled to progress beyond school to further or higher
education or into employment, and from there, to develop successful careers.
93. The measures contained in the Bill will improve the support available to children and young
people with additional support needs across all Scottish communities. Particular needs
associated with gender, ethnicity, sexual orientation, age and religion or faith will be considered
by the Scottish Ministers before they issue a code of practice relating to meeting the needs of
those who require additional support.
Human rights
94. The Executive is satisfied that the provisions of the Bill are compatible with the European
Convention on Human Rights.
Island communities
95. Rurality is obviously a factor in the provision of specialised services. However, while
national minimum standards for provision will be detailed in a code of practice, the Bill has been
designed to be responsive to local structures and systems.
Local government
96. The Bill will have an impact on local government in terms of the new duties placed on
education authorities. The costs involved in managing the new system of co-ordinated support
plans, dispute resolution and mediation services are detailed in the Financial Memorandum.
Sustainable development
97. The enactment of this Bill will have no negative effects on sustainable development. Its
effects will be positive as it will promote social inclusion by increasing the opportunities for
children who require additional support for learning.
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CORRESPONDENCE FROM THE MINISTER FOR EDUCATION & YOUNG PEOPLE TO
THE CONVENER OF THE EDUCATION COMMITTEE, 28 OCTOBER 2003
EDUCATION (ADDITIONAL SUPPORT FOR LEARNING) (SCOTLAND) BILL
I am pleased to inform you that today I am introducing the above Bill into Parliament along
with the required accompanying documents. On the Bill’s publication tomorrow, I am
publishing the report of the consultation on the draft Bill along with a guide for parents about
the Bill and a summary handout providing general information about the Bill. These
publications will be widely distributed to parents and to professionals across the sectors. I
enclose for you a copy of each of them. Copies are also being forwarded to your Clerk for
distribution to members of the Education Committee.
As you are aware, I am keen to work with the Education Committee (and other interested
Committees) in taking the proposals in this Bill forward. There has been extensive
consultation across a broad range of interested parties in developing the Bill and this will
continue. I have considered carefully all the responses and comments made to me and I
have made significant changes to the draft which was published for consultation in January
2003. Most notably, I have strengthened provision in the Bill for planning and preparing for
transitions from school. I have responded to calls for a Code of Practice in place of
guidance and I have added a new clause giving parents the right to request particular types
of assessment. I will also restrict what can be recorded in the annex to a Co-ordinated
Support Plan in response to concerns of parents in this area. Greater detail on the changes
is set out in Part 2 of the consultation report, repeated for ease of reference in Annex A to
this letter.
In addition, I have inserted a new clause enabling Scottish Ministers to require education
authorities to establish procedures for resolving disputes between the authority and parents
(or young people). I am minded to direct these procedures towards any dispute regarding
additional support needs that would not be eligible for referral to an Additional Support
Needs Tribunal or an Education Appeal Committee. I intend that this provision for dispute
resolution should particularly address the concerns of parents of children with additional
support needs but who do not have, or need, a Co-ordinated Support Plan. This will
include those children and young people who currently have a Record of Needs but who
may not have a Co-ordinated Support Plan. I intend to set out in Regulations the practical
details of dispute resolution procedures and I am particularly keen to hear the Committee’s
views prior to the subordinate legislation being drafted.
The availability of legal aid for legal representation at the proposed Tribunals has been
raised by some as a concern. I am clear that the Tribunals will aim to be family friendly and
should not be adversarial. Parents (and young people) will be able to be accompanied by a
supporter, who may undertake an advocacy role, if they wish. However, I intend to look
carefully at the proposals relating to the provision of support or advocacy services from
voluntary organisations that we may receive in the current bidding round for the Children,
Young People and Families Unified Voluntary Sector Fund. This Fund amounts to £6.5m
next year and £7m each of the following two years. Again, I would welcome the
Committee’s views on support at Tribunals.
I am also aware of concerns about the transition to the proposed new system for those who
currently have a Record of Needs. I want to be clear that I see no reason why the support
these children and young people are currently receiving should change in any way, other
than where their needs have changed. I am writing, therefore, to all local authorities to
ensure this is guaranteed.
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There are other areas where alternative views were given in the consultation. I have
considered these carefully but I have not been persuaded to change my proposals. A fuller
explanation is given in Annex B. I have made no changes to the provision in the Bill for
requests under various functions to be made in writing but I am open minded on providing
for verbal requests. Again, I would be interested in the Committee’s views on this.
This Bill marks a significant change from the current system to what I firmly believe to be a
better system for assessing and addressing the needs for additional support many of our
children and young people have to enable them to fully benefit from their school education.
I am in no doubt that the operational implications of these proposals are significant and that
is why I have established a small group of key stakeholders to provide me with advice,
continuing the consultative approach that has been taken with this Bill. I intend the group to
create small working sub-groups of other stakeholders as and when needed, to focus on
particular areas, such as identifying current guidance to be revised, developing an
intervention framework for supporting pupils and drafting a template Co-ordinated Support
Plan.
There is provision in the Bill for subordinate legislation and a Memorandum will be
forwarded to the Subordinate Legislation Committee soon after introduction. I aim to
provide first drafts of the subordinate legislation prior to Stage 2 to assist the lead
Committee in its scrutiny of the Bill and the new system being proposed.
The accompanying documents to the Bill explain its policy aims and the cost implications of
the proposals. I am also clear that this Bill does not sit alone, but is one of many strands in
the Executive’s agenda to improve and better integrate children’s services. We are
investing substantially in this area: the Changing Children’s Services Fund of £44.5m this
year, rising to £65.5m in 2005/06; the ring-fenced funding of £8.4m per annum to support
SEN staff training and development; Inclusion funding of £20m this year, rising to £25m
next year; and £9m this year, rising to £17m next year to support accessibility
improvements. These are just some of our many programmes to improve services for
children, all of which will contribute to achieving the fundamental aims of the system
proposed in the Bill.
I look forward to working with you and the Education Committee and all other interested
Committees, in progressing these much needed improvements to our legislative framework
for supporting the additional needs for learning of our children and young people.
I intend to copy this letter to those stakeholder with whom I discussed the proposals in the
summer.
Peter J Peacock
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ANNEX A
EDUCATION (ADDITIONAL SUPPORT FOR LEARNING) (SCOTLAND) BILL
Key changes made to draft Bill as a result of consultation
•

A new section has been added to the Bill giving parents the right to request a
particular type of assessment, for example psychological or medical assessments
(section 6). This is in addition to parents being able to request that their child is
assessed for additional support needs.

•

There is a new duty on education authorities to specifically co-ordinate the
support to be provided as set out in the Co-ordinated Support Plan (section 9(5)(d)
and (6)-(7)). The individual who will manage the day to day implementation is to
be named in the Co-ordinated Support Plan, but this can be delegated to an
individual outside education if they are more appropriate for the young person, such
as a health worker or social worker who may have involvement with the wider family
(section 7(2)).

•

Provision for future needs has been strengthened. Several new clauses have been
added to provide for establishing future needs post-school and planning for that
transition. There will now be a duty on education authorities to get information
about the provision other agencies will have to make for the future needs of the
young person once they have left school, and plan accordingly to prepare the
young person and to support the transition to these other services. This must be
done at least 12 months before the young person leaves school (section 10(5)-(8)).
This complements the duty in section 11 to provide information to other agencies at
least 6 months before the child leaves school, in other words when the leaving date is
approaching, so agencies can prepare future support. And a new duty is added to
ensure that education authorities inform other agencies when the child or young person
actually leaves school, so the future support can be put in place.

•

A lot of concerns were raised about the lack of appeal rights for parents whose children
will not have Co-ordinated Support Plans. They will have access to mediation but will
not be able to appeal to the Tribunal when they are unhappy with provision or
identification of additional support needs for example. As a result, a new clause has
been introduced to the Bill enabling Scottish Ministers to require education
authorities to provide dispute resolution, as well as mediation, to further facilitate
resolution for parents on matters other than those involving the formal appeal
routes (section 17). This new process of dispute resolution is still to be developed but
will particularly aim to address concerns of parents whose child does not have a Coordinated Support Plan, but who does have additional support needs.

•

Instead of issuing guidance as previously proposed, now a Code of Practice will be
issued (section 22) and the key topics to be included in the Code are set out in
section 22(2). The Code of Practice will be developed in collaboration with service
users and providers. It will set minimum standards and will aim to promote more and
better joint-planning and partnership, and consistency across Scotland.

•

If parents are appealing to a Tribunal the decision by the education authority not to
prepare a Co-ordinated Support Plan, and, at the same time, wish to appeal a placing
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request, then the appeal on the placing request will also be referred to the Tribunal
(sections 13 and 14).
•

It has been made clear that mediation services will be free of charge to parents
(section 16(3)).

•

If an education authority decides not to comply with a request to review a Co-ordinated
Support Plan they must inform the person who made the request and give their
reasons for refusing (section 8).

•

When parents (and others) request that their child is assessed for additional support
needs or for a Co-ordinated Support Plan they should give their reasons. This will
better help education authorities consider if the request is reasonable or not. If it is
established that the child does have additional support needs then the education
authority must inform the person who made the request of the outcome (sections 4
and 5).

•

It will now be possible to set different ‘appropriate agencies’ for various parts of
the Bill. This will allow voluntary sector provision, such as working with individual
children on anger management and social skills or the provision of respite services, to
be included in the criteria for a Co-ordinated Support Plan. This could also be used to
bring Careers Scotland and Further and Higher Education providers into future needs
planning (section 18(2)(e)).

•

The Progress Report annex to the Co-ordinated Support Plan will no longer record
minor changes in circumstances or diagnosis, targets or provision as described in the
consultation narrative. Instead it will simply be a working record of the progress that the
child is making to help inform reviews.

•

It has been clarified in the Bill that the education authority must also consider the other
non-education functions of the local authority in the same way it will consider the
functions of other agencies such as health.

•

The Bill introduces a new definition of ‘special school’ which removes the connection
with Records of Needs (as at present) or Co-ordinated Support Plans in the future
(section 23(1)).

•

There are two sections that bring in certain provisions from the Education (Scotland) Act
1980. This has been done to bring all the provision directly relating to additional support
for learning together in this Bill. One section allows Scottish Ministers to make
regulations about standards and requirements relating to the conduct of special schools
(section 19). The other section allows education authorities to make arrangements as
appropriate to enable a child with additional support needs to attend a school outwith
the United Kingdom (section 20).

•

The education authority has a duty to consult children with additional support needs
(section 10). However, this formal consultation would be unmanageable if it was to be
with every child, regardless of the extent of additional support needs, and on every
matter relating to teaching and learning. A new subsection has been added therefore,
and the Code of Practice will clarify how children should be consulted.
There have been several additions to Schedule 1 which deals with the new Tribunals.
There is a new paragraph about the circumstances where the re-appointment of a

•
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member would not be appropriate (paragraph 5(2)) and one about Scottish Ministers’
power to remove members from office (paragraph 6). Details of what can be included in
the rules for the practice and procedures of Tribunals is set out in paragraph 11. For
example, the rules may include how appeals to a Tribunal are made or allowing
hearings to be held in private. A further new paragraph has been added about the
payment of allowances for those attending a hearing or preparing a report (paragraph
17).
•

To clarify the position on mainstreaming in the consideration of placing requests, a new
paragraph has been added to section 3 of Schedule 2. Education authorities must
comply with all placing requests unless certain circumstances apply. The new
paragraph makes it clear that such circumstances include those in section 15(1) of the
Standards in Scotland’s Schools etc. Act 2000. This is commonly referred to as the
‘presumption of mainstreaming’ (paragraph 3(1)(g)).

•

A new schedule has been added which sets out all the modifications that will need to be
made to other legislation, such as the Education (Scotland) Act 1980, as a result of the
Bill (Schedule 3).
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EDUCATION (ADDITIONAL SUPPORT FOR LEARNING) (SCOTLAND) BILL
Other key areas raised in consultation where the Bill has not been changed
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•

Inclusion of those outwith the public system, that is those in independent schools
(fees being paid by parents), those being home educated and the under 3s.
These children are not eligible for a Co-ordinated Support Plan in the Bill but
education authorities are given power to assist and this will be especially
encouraged in the proposed Code of Practice for the under 3s. I have concluded
that making this a duty would not be welcomed by those parents who wish no
involvement from the public education system; it would provide unnecessary subsidy
to the independent sector; and lastly appeals to Tribunals would be unworkable
since in essence the parents would be appealing against themselves as the persons
responsible for their child’s education.

•

Children having rights of appeal from age 12 in addition to parental right of appeal.
The Bill provides appeal rights to parents on matters relating to children under 16
(and those 16 and over deemed not to have capacity). This is in line with existing
rights of appeal on refused placing requests, although I appreciate that children
under age 16 (usually from age 12) can appeal exclusions from school in their own
right. However, exclusion appeals often relate to a specific incident and the outcome
is straightforward. Under the Bill, appeals to the Additional Support Needs Tribunals
will relate to complex issues with a long-term impact. I consider it to be more
important that the child’s views are sought by the Tribunal and this will allow for any
differences there may be with views of the parents to be heard.

•

Extending jurisdiction of the Tribunals to health authorities and all functions of local
authorities.
The education authority rightly has statutory responsibility for education of children
and young people. Limiting the jurisdiction to education authorities clarifies the
authority’s responsibilities for the education of the child but still allows other agencies
to be involved in responding to the appeal. Under the duties in the Bill on other
agencies to support the education authority, other providers of services will be
obliged to have regard to any directions of the Tribunals.

•

Threshold for Co-ordinated Support Plan lowered to include more children,
particularly those who currently have a Record of Needs.
The fundamental principal of the Co-ordinated Support Plan is to facilitate the coordination of services from outwith education. Where children and young people
who currently have a Record of Needs meet the criteria for a Co-ordinated Support
Plan, then they will be eligible for a Plan. However, the Bill provides that all
additional support needs should be met regardless of whether the child or young
person has a Co-ordinated Support Plan or not.

•

Legal aid provision for parents at Tribunals.
In line with other Tribunals, legal aid is not provided at hearings where civil rights and
obligations are not being determined, though legal aid is available (to those who
qualify) for legal advice to be sought prior to and after any hearing. The hearings of
the Additional Support Needs Tribunals are intended to be family friendly and legal
representation will not be encouraged for either party. Parents will be enabled to

bring a supporter with them in whatever capacity they choose, in addition to legal
representation, if they wish.
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Education Committee
2nd Report, 2004 (Session 2)
Stage 1 Report on Education (Additional Support for Learning) (Scotland)
Bill
The Committee reports to the Parliament as follows—
INTRODUCTION
1.
The Education (Additional Support for Learning) (Scotland) Bill (SP Bill 11)
was introduced in the Parliament on 28 October 2003 by Peter Peacock, the
Minister for Education and Young People. The Bill is accompanied by Explanatory
Notes (SP Bill 11-EN) which include a Financial Memorandum, and by a Policy
Memorandum (SP Bill 11-PM) as required by Standing Orders. On 5 November
the Parliament designated the Education Committee as lead committee in
consideration of the Bill and the Equal Opportunities Committee as secondary
committee. Under Rule 9.6 of Standing Orders it is for the lead committee to report
to the Parliament on the general principles of the Bill. The report of the Equal
Opportunities Committee is attached as Annexe A.
2.
The provisions of the Bill that confer powers to make subordinate legislation
were referred to the Subordinate Legislation Committee under Rule 9.6.2. In
addition, the Finance Committee took evidence on matters relating to the Financial
Memorandum accompanying the Bill. The reports of these Committees are
attached as Annexes B and C.
BACKGROUND AND CONSULTATION
3.
The need for a change in the framework for supporting children with
additional support needs is based on changing policies and practices that have
been evolving since the current framework was set up under the Education
(Scotland) Act 1980 (as amended).
4.
In 1999 the Riddell 1 report called for a review of special educational needs
(SEN) provision. The Executive published a programme of action 2 in May 2000
1

Riddell Advisory Committee Report into the Education of Children with Severe Low Incidence
Disabilities, 1999
2
Special Educational Needs Programme of Action, May 2000

1
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which announced that the National SEN Advisory Forum would consider ways in
which assessment and recording processes could be improved and updated.
5.
In 2001 the Parliament’s Education, Culture and Sport Committee reported 3
on its inquiry into SEN provision and concluded that provision should be inclusive
and that the Record of Needs (RoN) system could be revised or replaced.
Following this, the Executive began consultation on its publication The Way
Forward 4 and subsequently published a draft Bill on 17 January 2003.
6.
The Executive states in its Policy Memorandum that 7000 copies of the draft
Bill were distributed for consultation and copies were sent to all schools in
Scotland, to parent teacher associations, the Scottish School Board Association
and a variety of national voluntary and non-statutory organisations. The Bill was
posted to the Scottish Executive’s own website and also to the Parentzone and the
Special Educational Needs Forum websites.
7.
The Executive organised 14 consultation seminars and a number of targeted
focus groups. Children in Scotland were commissioned to undertake a
consultation with children and young people involving 105 participants. At the
conclusion of the consultation period, 252 written responses were received and a
report of the consultation was distributed to all those who took part. The
Committee is pleased to note that the Executive revised the proposed bill as a
result of its consultation with a view to addressing the concerns which had been
raised. It notes that the Executive delayed publication of the final Bill from the
planned date of May 2003 to October 2003 in order to consult further with
interested groups and parents in particular.
8.
Although a few of the individuals or organisations who submitted evidence to
the Committee expressed concern that parents had been given insufficient
opportunity to comment on the proposals, nevertheless the Committee is
satisfied that the consultation process undertaken by the Executive was
adequate and appropriate.
EVIDENCE TAKEN BY THE COMMITTEE
9.
Prior to the Bill’s introduction the Committee received a detailed informal
briefing from the Executive during the summer recess of 2003. The Committee
also undertook pre-legislative scrutiny of the Bill at its meetings on Wednesday 3
September and Wednesday 10 September 2003.
10. The Committee issued a call for written evidence on 29 October 2003 and
received 87 written responses, which are attached as Annexe E.
11. The Committee took oral evidence on the Bill from witnesses over the course
of seven meetings as follows:
5 November
• Scottish Executive officials
3

Enterprise, Culture and Sport Committee, 3rd Report 2001, Report on Inquiry into Special
Educational Needs, SP Paper 264
4
Assessing our children’s educational needs: The Way Forward? May 2001
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12 November
• Convention of Scottish Local Authorities
• NHS Confederation
• Panel: Educational Institute of Scotland, Scottish Secondary Teachers’
Association, UNISON
19 November
• Panel 1: Association of Directors of Education in Scotland, Association of
Directors of Social Work, Association of Scottish Principal Educational
Psychologists, Headteachers’ Association of Scotland
•

Panel 2: National Association of Paediatric Occupational Therapists, Chartered
Society of Physiotherapy, Royal College of Speech and Language Therapists

26 November
• Panel 1: Scottish Association for the Teaching of English as an Additional
Language, Social Emotional and Behavioural Difficulties Association, Scottish
Network for Able Pupils
•

Panel 2: Enable, Capability Scotland

•

Panel 3: Sense Scotland, Dyslexia in Scotland, Scottish Society for Autism

3 December
• Panel 1: Scottish Child Law Centre, Children in Scotland
•

Panel 2: Record of Needs Alert, Equity Group, Achievement Bute, Fife Parents’
Awareness Forum

10 December
• Panel 1: Scottish Mediation Network, Scottish Committee of the Council on
Tribunals, Advocacy Safeguards Agency
•

Panel 2: Disability Rights Commission, Enquire

•

Kate McGuiness

•

Gwynedd Lloyd

17 December
• Panel: Skill Scotland, Careers Scotland, Beattie Implementation Team
(Scottish Executive)
•

Minister and Deputy Minister for Education and Young People, and Scottish
Executive officials.

12. Extracts from the Minutes of the Committee of all the meetings at which the
Bill was considered are attached as Annexe D. Where written submissions were
made by the above witnesses, these are reproduced, together with the extracts of

3
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the Official Reports of each of the above meetings, as Annexe E. All other written
submissions are included in Annexe F.
13. Children in Scotland was asked by the Committee to facilitate a series of civic
participation events with children and young people to explore their views in
relation to the Bill. CiS also asked Contact a Family Scotland to conduct a similar
exercise for parents. The reports of these events are attached as Annexe G.
14. Members of the Committee visited Brackens School, Dundee; Cleveden
School, Glasgow; Drummond Community High School. Edinburgh; Greenburn and
Maxwellton Schools, East Kilbride; and St Oswald’s School, Glasgow; in order to
listen to the views of teaching and non-teaching staff, associated workers and
pupils. The Convener of the Committee attended a meeting of parents organised
by Glasgow City Council. A summary of these visits is attached as Annexe H.
15. The Committee would like to thank all of those who submitted written
evidence, the witnesses who gave oral evidence, Children in Scotland, Contact a
Family and those who participated in the civic participation events which they held,
those who took part in the school visits, Glasgow City Council and the parents who
attended the meeting which it organised.
ISSUES CONSIDERED BY THE COMMITTEE
Purpose of the Bill
16. The main purpose of the Bill, according to its long title, is to make provision
for additional support in connection with the school education of children and
young persons having additional support needs.
17. The Executive’s policy objectives in introducing the Bill are to modernise and
strengthen the system for supporting children’s and young persons’ additional
support needs, to enable them to draw benefit from school education. The Bill
proposes to do this by—
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•

moving away from the term ‘special educational needs’ to the broader term of
‘additional support needs’, which includes children and young people, who, for
whatever reason require support to access and benefit from school education;

•

placing a general duty on education authorities to provide for the additional
support needs of children and young people for whose school education they
are responsible;

•

abolishing the existing Record of Needs (RoN) process and introducing a new
system of Co-ordinated Support Plans (CSP) for children and young people
who have long term needs arising from complex or multiple factors and who
require support from other service providers in addition to the local authority’s
education service;

•

placing duties on education authorities to identify and assess whether children
and young people have additional support needs or require a CSP;

4
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•

promoting the integrated working of other providers such as social work
departments and health authorities;

•

strengthening parents’ involvement in decisions affecting their children’s
education;

•

supporting children’s and young persons’ involvement in their own learning;

•

safeguarding the rights of parents and of young people by a system of
tribunals, mediation services and dispute resolution.

General views on the Bill
18. Overall a positive response to the Bill was received. The majority of
witnesses welcomed the general thrust of the legislation and noted that it
introduced a much needed revision of the current provision of support for children
with special educational needs. In particular, the review of the existing Record of
Needs system and the definition of additional support needs were welcomed. In
supporting the Bill witnesses welcomed how it encouraged integrated service
provision and moved towards an inclusive framework in line with a presumption of
mainstreaming.
19. The Committee notes the Executive’s intention that the Bill should strengthen
parents’ involvement in decisions affecting their child’s education and support
children’s and young persons’ participation in their own learning.
20. It also notes that section 3 of the Bill places a general duty on education
authorities to identify and address the additional support needs of all pupils for
whom they are responsible.
21. Most witnesses felt that the Bill was an improvement on the existing system
and represented a more inclusive approach. The Disability Rights Commission, for
example, in oral evidence, said that—
The decision to move to a wider and less prescriptive designation of
additional support needs is welcome. The current record-of-needs system is
in need of reform and the system should be based on need and entitlement. 5
22. Further support was received from a number of other witnesses. For
example, the Association of Directors of Education Services (ADES), stated—
We support and welcome the broadening of the concept of special
educational needs to additional support needs, which reflects current
practice. We have understood for some time that children with special
educational needs are simply one fragment of a continuum of children who
require additional consideration within schools and services. 6
23. The Social, Emotional and Behavioural Difficulties Association (SEBDA)
stated:
5
6

OR col 498
OR col 301
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Anything that will give proper representation for parents and young people
and that will bring professionals together to work for those young people—
whether it be called a co-ordinated support plan or whatever—will be very
welcome indeed. From our point of view, anything that raises the profile of
being positive about providing support will be welcomed. 7
24. The Bill also received a positive response from parents at the Committee’s
civic participation event where they expressed the view that the Bill offered the
prospect of significant improvements on the current system. 8
25. While the majority of witnesses supported the general principles of the Bill a
number of concerns were expressed about certain sections of the Bill, and about
aspects of the practical implementation of the Bill. Areas of concern about specific
sections of the Bill and about its practical implementation included, amongst
others, the circumstances in which a CSP should be opened, the duties on
education authorities and other agencies to provide co-ordinated support for
learning, financial considerations, staff capacity and the practicalities of
assessment. These issues will be considered in more detail later in this report.
26. A number of witnesses challenged the overall approach of the Bill on the
grounds that, in essence, it segregated children and was contrary to the principle
of inclusion. They argued that the Standards in Scotland’s Schools etc. Act 2000
already establishes the right of every child of school age to be provided with
school education in accordance with their needs and that it places a duty on
education authorities to direct education to the development of the personality,
talents and mental and physical abilities of the child or young person to their fullest
potential. The Committee notes that the Minister himself said ‘We want to improve
universal provision. Ultimately, that might be the most inclusive way to provide
support, but in the short term it would not be the right way’ 9 .
27. These concerns were raised by a number of parents’ groups in oral evidence.
Lorraine Dilworth from Record of Needs Alert (RONA) expressed the view that the
new Bill was essentially the same as the current system under the 1980 Act but
with new terminology, and felt that—
[…] if the 1980 Act had been policed and enforced as it should have been,
we would have had a workable system. My fear is that, in 20 years' time, we
will be back in the same situation with the legislation that is before us
today.’ 10
28. There was also a strong feeling that the Bill would create a three-tier system.
Dorothy McDonald of Achievement Bute argued that—
[…] a three-tier system would be created, because there would be children
who have additional support needs but who do not need co-ordinated

7

OR col 355
Report of parents’ civic participation event
9
OR col 564
10
OR col 444
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support plans, children who have co-ordinated support plans and children
who have no plan. 11
29. This view was echoed by several other witnesses. For example, COSLA, the
Scottish Spina Bifida Association, and Down’s Syndrome Scotland, indicated that
by creating a system where some pupils are identified as having additional support
needs, or require a Coordinated Support Plan, it does not remove the labelling and
stigmatising of children that has resulted from the special educational needs
framework.
30. Eileen Prior of the Equity Group specifically rejected the principles of the Bill,
In oral evidence she stated—
[…] the Bill is a disaster in the making for every child, every family and every
local authority in the country, and, ultimately, for the Government 12
31. The Association of Directors of Education in Scotland, while welcoming the
stated intention of the Bill to broaden, strengthen and simplify the approach, found
the Bill to be influenced primarily by a medical model which focussed on individual
assessment and intervention rather than organisational development.
The inclusion of quasi-medical deficits such as complex and multiple factors
contributes nothing to clarity of definition and focuses on individual attributes
rather than social context. 13
32. The Minister responded to these points in oral evidence. With regard to the
argument that the legislation was not required, he noted that a review of the record
of needs system had been requested by a number of groups and that—
[…] those children who will qualify for a CSP have particular requirements
and that the system has to address those. I cannot envisage a situation
arising in the immediate future where our eyes could be taken off that group
of young people and we could expect the good, proper and honourable
behaviour of everyone in the system to ensure that all their needs are
identified. That is not a plausible argument, and if I was a parent of a child in
that group, I certainly would not think that the argument was plausible. 14
33. In response to the argument that the legislation created a three-tiered system
he argued that it was not the Executive’s intention to be exclusive. He accepted
that Personal Learning Plans will help meet individual needs but he noted that it
was still essential that those with particular needs received that attention they
required—
It will also make sure that the system focuses on those individuals who have
additional needs. Our intention is not to be exclusive or to divide the picture;

11
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ADES written evidence
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it is rather to be inclusive while making sure that we are giving proper
attention where it is deserved. 15
34. The Minister stated that it is the Executive’s intention to meet the duty
imposed by the 2000 Act to ensure that all children receive the education they
require.
35. The Committee notes this Bill represents a significant move towards an
inclusive approach. The Committee believes that the achievement of that ambition
will critically depend on the operation of the new framework, including the
integration of CSPs, IEPs and ultimately PLPs, and the quality of relationships in
practice. The Committee recognises that the Executive wishes to create a system
that balances the needs of all children while co-ordinating support for those whose
needs arise from complex or multiple factors.
36. The Committee recognises that the legislation makes certain changes
to existing rights, but the Committee is of the view that that any changes to
legal rights must not represent any lessening of the rights of any child to
have their additional support needs met.
37. The Committee seeks reassurance from the Minister that the framework
of legal rights, albeit changed, will not be diminished in practice. 16
38. Subject to this and subject to the qualifications and recommendations
set out in the remainder of this report, the Committee approves the general
principles of the bill.
Definition of additional support needs
39. The Bill makes provision for a shift from the term of Special Educational
Needs (SEN) to Additional Support Needs (ASN). The aim is to encompass all
children and young people who face a barrier to learning, which may include for
example, pupils with social, emotional and behavioural difficulties, pupils with
English as an additional language and gifted children.
40. Section 1(1) of the Bill defines additional support needs as those where “for
whatever reason, the child or young person is, or is likely to be, unable without the
provision of additional support to benefit from school education provided or to be
provided for the child or young person.”
41. The Committee had some concerns with the wording of this section, namely
that, as the section is drafted, the definition of whether children have additional
support needs depends on them being ‘unable to benefit from school education’.
The Committee was concerned that under this section it could be argued that a
child benefiting from school education in any way would be deemed therefore not
to have any additional support needs. The Committee therefore asks the
Executive to reconsider the drafting of this section.

15
16
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42. Several reasons were cited in support of the term of additional support needs
(ASN). The RNIB Scotland felt that the definition was less stigmatising and also
recognised that the additional support needs of a child may change over time.
ADES felt that the definition was in line with current practice. Stirling Council
Children’s Services felt that the widening definition was an important part of
promoting inclusion in schools. The Scottish Spina Bifida Association welcomed
the definition, seeing it as a more integrated child centred approach.
43. While many witnesses supported the new term of ASN, with its intention to
encompass a wider spectrum of needs, this welcome was cautious. There was
concern from some witnesses that there was a danger that the breadth of the
definition would dilute the focus and that some pupils may fall through the net. This
view was put forward by the Scottish Child Law Centre who stated—
The Bill casts its net widely to bring in all children with additional support
needs. That could pose specific problems, because with the wider scope, the
less the focus is on children who need specific support in the education
system. 17
44. Particular concerns were raised from groups representing those with specific
needs. For example the National Autistic Society was concerned that children with
Autistic Spectrum Disorder may not be assessed properly as their needs are often
hidden.
45. With regard to the needs of children with English as an additional language
Sheila Roberts from the Scottish Association for the Teaching of English as an
Additional Language (SATEAL) was concerned that these children should not be
identified as having additional support needs. She argued that if these children, in
particular bilingual children, were identified in this way the current support that they
receive would be undermined—
Increasing numbers of bilingual pupils will be inappropriately placed in low
achieving groups while those bilingual pupils who do have ‘additional support
needs’ will not be assessed properly (the Bill makes no provision for anything
else to happen) 18
46. The Committee does not agree that this would be the case. However, it notes
these concerns and accepts SATEAL’s suggestion that national standards and a
Code of Practice should be developed for children with English as an additional
language. It therefore calls on the Executive to consider developing national
standards and a code of practice in this area.
47. The Scottish Network for Able Pupils (SNAP) stated in oral evidence that
they welcomed this broader definition of ASN to include gifted children—

17
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We have a particular interest in the bill because it is the first time that a piece
of legislation has encompassed children who have outstanding or exceptional
abilities. It is about time that that happened. 19
48. Dr Gwynedd Lloyd, senior lecturer at Edinburgh University, indicated in oral
evidence that under the proposed system, Gypsy Traveller children may be
considered for an IEP, and that professionals do not currently use an IEP with this
group of children. 20 Since children may be adversely affected by disruption caused
by frequent movement they should be regarded as having potentially an additional
need or needs. RONA highlighted the needs of children of armed forces
personnel, indicating that such families may be in certain locations for short
periods, and recommended a fast track system for such children. 21
49. Overall, the Committee welcomes the broadening of the definition of
additional support needs. However, it notes that the definition will still
require interpretation by professionals and parents. The Committee
therefore believes that it is vital that the Code of Practice provides sufficient
clarity for the people who have to work within the system.
CSPs and integrated working
50. The Bill, in section 3, places a duty on education authorities to identify and
address the additional support needs of all pupils for whom they are responsible.
Sections 4 to 6 of the Bill provide for the establishment of additional support needs
and of the need for Co-ordinated Support Plans (CSPs), while sections 7 to 9
place a duty on education authorities to prepare and review CSPs.
51. CSPs will be provided for those children and young persons with enduring
additional support needs arising from complex or multiple factors, who require
support from a range of providers (such as the authority’s social work department
or an external agency such as a health authority, in addition to the services of the
education department), for whose school education the education authority is
responsible.
52. A number of witnesses welcomed the introduction of CSPs. For example the
National Deaf Children’s Society thought the idea was an improvement on the
existing system of Record of Needs as the new system will provide for careful
monitoring of outcomes.
53. The Disability Rights Commission also stated that—
[…] if properly implemented and adequately resourced the Co-ordinated
Support Plans would hopefully bring greater clarity and cohesion to
addressing the needs of disabled children and young people with additional
support needs. 22
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54. Other witnesses were cautious in their welcome. Enquire felt that the CSP
could be useful, but was of the view that people might perceive it as the only way
to achieve support services. Glasgow Area Principal Psychologists welcomed the
move to a dynamic document, but felt the criteria were unclear.
55. While most of the witnesses supported the principles of the Bill, many
expressed strong concerns about the CSP. The key concerns included—
•

the criteria of eligibility for a CSP;

•

the level of joint responsibility between the education service and other
agencies;

•

a perception of a loss of rights for those that may lose the RoN and not qualify
for a CSP;

•

a concern on the potential number of CSPs;

•

integration with Individualised Educational Programmes (IEPs) and Personal
Learning Plans (PLPs).

Criteria of eligibility for a CSP
56. Some witnesses were concerned about the eligibility criteria for a CSP. They
felt the definition was vague and open to interpretation and that further clarity
should be provided, perhaps within the proposed Code of Practice.
57. Children in Scotland, amongst others, expressed concern for children and
young people who may meet most of the criteria but who would not qualify for a
CSP because they do not require support from outwith education services. They
suggested that the decision to open a CSP should not be based on where the
support is provided from but that the support needs to be co-ordinated.
58. Capability Scotland was of the view that the eligibility criteria of those in
receipt of services outwith the education authority is an artificial boundary and
does not recognise the extent of co-ordination required within education
authorities. It believed that the eligibility for a CSP should be based on the needs
of the child rather than the resources of respective local authority agencies.
59. This view was echoed by the National Autistic Society which also noted that
children with autistic spectrum disorders may have complex and multiple
difficulties but they would not qualify for a CSP as they may not be in contact with
other agencies for support. The Scottish Dyslexia Trust was also concerned that
those who did not require a CSP would fall through the net.
60. Dundee City Council Education Department, felt that it would be wasteful of
resources and unhelpfully intrusive if all children receiving non-educational agency
support were to be the subject of opening a CSP. It felt that there was a need to
make some reference to the intensity, duration and educational relevance of noneducational input before a CSP is considered.

11
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61. The Minister explained the reasoning behind the eligibility criteria of a CSP
and, in particular, its need for the strengthening of the coordination of services—
[…] if the system is going to break down anywhere, it is going to break down
where there is co-ordination. When you get beyond the confines of the school
and the education authority—which are well connected—and you start
bringing in other professionals and interests, the scope for breakdown is
enormous. That is why we made co-ordination a touchstone in the bill 23
62. The Committee is concerned that parents may perceive a CSP as a
“passport to services” and who will therefore believe that the only means to
receiving support services will be through the receipt of a CSP. Dundee City
Council raised this possibility in written evidence—
The same motivation that drove parental desire for the Record of Needs is
continued into the CSP: the sense that it will create additional entitlement access to resources, extended legal rights, more complete assessments,
greater accountability of authorities and agencies. When in relation to the
Record of Needs, parents are told that the needs are not so extensive as to
be recorded, this is often perceived by them as a denial of the child’s special
needs, regardless of any assurances that these needs are recognised and
will be provided for, and that the Record itself does not create new resource
entitlement. This danger is increased by the CSP, which will in fact be more
linked to resources. 24
63. The Committee notes that eligibility for a CSP will be dependent on how the
definitions are applied to individual cases. It accepts the Minister’s point in his
letter to the Committee that “the system for CSPs being established by the Bill is
child-centred and is concerned with the individual needs and circumstances of the
individual child.” In order to ensure uniformity of application of the definition across
the country, the Committee recommends that the Executive carefully monitors
application and reports regularly to the Parliament, and that the Code of Practice
clearly sets out what is expected in practice.
64. The Committee believes that the needs of the most vulnerable children who
face the most significant barriers to learning could be addressed by the provisions
of the Bill. The Committee recognises that section 3 of the Bill gives education
authorities a duty to make adequate and efficient provision for all children with
additional support needs. However, the Committee strongly recommends that
parents are given clear assurances that appropriate service provision will be made
for all children and young people irrespective of whether or not they are eligible for
a CSP as stated in the Minister’s letter to the Committee 25 . It is firmly of the view
that in order to avoid any confusion and to alleviate any fears, clear eligibility
criteria need to be set out in the Code of Practice as well as in guidance for
parents which should provide reassurances that their children will receive the
support that they will require.
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Integrated working and joint responsibility
65. The Bill introduces a duty on other agencies and on other service providers
within the local authority to help education authorities where their support is
required in identifying and addressing both the needs for additional support and
their duties under CSPs. Under Section 19, other agencies will have a duty to
comply with requests from an education authority unless it is incompatible with
their own duties, or it prejudices the discharge of any of their other functions.
66. The majority of witnesses welcomed the move towards integrated working
and the widening of those agencies involved. Learning and Teaching Scotland
stated—
The clear requirement for the provision of integrated services will be
important in encouraging education, health and social services working in
partnership with others to achieve this outcome. 26
67. However, some witnesses were concerned that there was an imbalance of
duties. For example, West Dunbartonshire Council Education and Cultural
Services Department thought that the legislative duty seemed to be very much on
the education authority and as such was contradictory to the principles of
integrated working. Others thought that the Bill would mean there would be no
compulsion for other agencies to provide for the educational needs of those with
ASN. As the Association of Support for Learning Officers stated—
There is no stated power of the education authority to compel other agencies
to comply with meeting of Additional Support Needs or the operation of the
CSP, therefore the current multi-disciplinary deficiencies in the system will
remain. 27
68. The Headteachers’ Association of Scotland (HAS) was unsure whether
integrated service delivery could be achieved effectively, “especially if many of the
responsibilities remain with education authorities and are less clearly placed on
the other agencies and authorities”. 28
69. The Minister stated that the Bill makes clear that other agencies do have a
duty to bring to bear their resources to assist in the fulfilment of those
requirements. As he stated—
Health authorities and others should be under no illusions but that they have
a duty to ensure that the measures set out in CSPs are taken to help young
persons 29
70. The Committee welcomes the Minister’s assurances and notes the
requirements laid on appropriate agencies for section 19(3) of the Bill.
Nevertheless, while it is not anticipated that it would be frequent for agencies
outwith education to fail to deliver an appropriate level of service, the Committee
feels that there is still the need for reassurance that these duties will be fulfilled
26
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and is concerned that the education authority will have no powers of redress
where this does not happen.
71. The Committee is also concerned at the qualifications in sections 19(3) and
(5) where the education authority or other agencies do not have to comply with
their duty under the Bill where they consider that these duties are incompatible
with their statutory duties or unduly prejudices the discharge of their functions. The
Committee expects education authorities and other agencies to comply with
their duties under the Bill and seeks further clarification from the Minister on
how he will ensure that this will be delivered and asks that he considers
bringing forward measures to strengthen the Bill in this regard
72. The Committee notes the importance of co-ordination of service
provision across all agencies and therefore highlights the need to ensure
that co-ordination is provided between professionals at every level,
irrespective of whether a CSP is in use.
73. The Committee also seeks clarification from the Executive on the role
of HM Inspectorate of Education in ensuring that the education authorities
deliver the appropriate services.
Abolition of Record of Needs
74. Some witnesses expressed concerns that children who currently had a
Record of Needs but would not be eligible for a CSP under the new system would
lose the support they currently received. Capability Scotland noted—
The removal of the record of needs will be viewed as something of a loss by
parents who, typically fought fairly hard to get one for their child. It is very
likely, if not certain that parents will fight against that. 30
75. It was however, recognised by some witnesses that this may be an issue of
perception rather than of what will happen in practice. The Scottish Society for
Autism thought that whilst parents may perceive this to be the case, it may also be
about mistrust of the new system.
76. The Committee notes that the Minister gave assurances that those currently
with a Record of Needs but who would not qualify for a CSP under the new system
will not lose any services. In evidence he indicated–
[…] children who have records of needs have packages of services already
and I stress that nothing in the bill will remove any of those services. To
reinforce that, I have written to the chief executive of every local authority in
Scotland to make it clear that nothing in the Government's intentions would
remove any of those services from those children. The extent to which the
services for those children change over time will relate to how those
children's needs change; such changes will not relate to resource
questions. 31
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77. The Committee was alarmed to hear reports from some parents at its civic
participation event that they had been informed by their education authorities that
the Record of Needs system would no longer be in use and that they would no
longer deal with any requests for new records due to the forthcoming new system.
Despite the Minister sending a letter to each local authority, indicating that the
current system should continue until the new one is in place the Committee is
concerned that this misunderstanding by education authorities was contributing to
the sense of unease currently being felt by parents over the proposed changes.
78. The Committee notes the concerns of parents that children currently
with a Record of Needs but who will not be eligible for a CSP may be
disadvantaged by the legislation. However, the Committee welcomes the
Minister’s reassurances that children who are not eligible for CSPs will not
lose any services and believes that this should go some way to alleviating
parents’ concerns. Nevertheless, given the level of concern that has been
expressed, it believes that the Minister should engage more closely with
those affected by the Bill to further reassure them and to provide greater
reassurances in the guide published for parents.
79. The Committee seeks reassurance for parents that appropriate service
will continue to be provided. It therefore calls on the Executive to consider
how these anxieties can be addressed and to report back to the Committee.
80. The Committee further calls on the Executive to ensure that local
authorities continue to operate the Record of Needs system until such a time
as the legislation is fully implemented.
Number of Co-ordinated Support Plans
81. The Committee has received conflicting evidence regarding the potential
number of children that will be eligible for a CSP. The Executive stated in the
Financial Memorandum that approximately 50% of those who currently have a
Record of Needs would qualify for a CSP, and a range of between 0.3-0.6% of
pupils who currently do not have a Record of Needs would qualify for a CSP. The
Headteachers’ Association of Scotland agreed that there will be fewer children
eligible for CSPs who currently have a Record of Needs.
82. However, COSLA initially had serious concerns over the number of predicted
CSPs and indicated that there could be as many as 15% of the school population
who may need a CSP. When questioned on this matter the Minister stated that
COSLA’s figures were based on a misinterpretation of the Bill. He indicated that
his officials were currently in discussion with COSLA and that, “the gap between
COSLA and the Scottish Executive has narrowed significantly as a result and we
will continue to have these discussions”. 32
83. The Committee sought the views of Dr Gwynedd Lloyd, senior lecturer at
Edinburgh University on the anticipated numbers of CSPs. She stated that
whether there will be fewer pupils with CSPs than RoNs, ultimately depends on—
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[...] the subjective judgment of a group of professionals as to whether they
believe that a child's social, emotional and behavioural difficulties are
sufficiently complex, and that the interagency working is sufficiently complex,
for a CSP to be required. It will also depend on the guidance that is given in
the code of practice 33
84. The Committee understands that the Executive and COSLA have been in
discussion regarding COSLA’s initial concerns over the number of predicted
CSPs. The Committee has received correspondence from both the Executive and
COSLA and believes that the issue now appears to have been resolved. It also
notes the Minister’s reassurances that sufficient contingency exists to meet
additional costs if the predicted number of CSPs has been underestimated.
Individualised Educational Programmes and Personal Learning Plans
85. The Committee understands that it is intended that, for pupils who are
identified as having additional support needs, existing mechanisms and good
practice such as Personal Learning Plans (PLPs) and Individualised Educational
Programmes (IEPs) will be used for those pupils identified as requiring additional
support but who are not eligible for a CSP. Although this is not on the face of the
Bill or in the Policy Memorandum, it is stated as an intention in the report on the
consultation of the draft Bill, and in the guide published for parents. The
Committee decided that some of these operational considerations needed to be
examined more carefully.
86. Many witnesses expressed concern on the relationship between PLPs, IEPs
and CSPs and sought further clarity as to how the three documents would relate to
each other. Several witnesses, including, COSLA, the Scottish Spina Bifida
Association and the Equity Group, suggested that such an approach would create
a three-tier system.
87. A number of witnesses, including RONA, the Equity Group, Achievement
Bute and Learning and Teaching Scotland suggested that such a system was
contrary to the principle of inclusion and that a universal system would be
preferable. In making this suggestion the Equity Group stated—
[…] the personal learning plan has the potential to be a document that is held
by every child in Scotland. Every child should have one and it could have
three pages or 30 pages. 34
88. Others, such as the Educational Institute of Scotland (EIS) and the
Association of Support for Learning Officers (ASLO) expressed concern about the
planning and resourcing involved with IEPs and PLPs. Kate McGuiness, a
Learning and Support Co-ordinator, gave an indication at the amount of work that
currently goes into administering IEPs—
We estimated that at one point—so as to shock our director of education—
and found that it was taking 10 teaching weeks to do the administration [of
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IEPs]. It is not that we do not approve of the IEPs; we are just looking for
recognition that there is a resource implication. 35
89. With regard to PLPs, she indicated that they were an unknown ‘beast’—
We hear the term PLPs blithely being used, but no one has yet given us a
definitive PLP. There have been some pilots, but everyone is inventing the
wheel themselves. If we are to have a joined-up system—and the bill seems
to provide an opportunity to make it more joined up—some clarifications and
guidelines would be extremely helpful. 36
90. The Minister for Education and Young People indicated that the relationship
between the documents would be explained in the Code of Practice, and that IEPs
and PLPs were not intended to be bureaucratic, but a “light touch working tool”.
91. The Committee has further concerns that there is a danger of creating an
overly bureaucratic system of administration with several documents in use at one
time without any clear guidance on how they should relate to each other. The
Committee welcomes the clarification received from the Minister on the
relationship between IEPs, PLPs and CSPs and notes that is it not his intention to
produce a ‘plethora of plans’. However, it seeks further information from the
Executive as to how IEPs and PLPs will be used to ensure that adequate and
appropriate support is provided for children who are not eligible for a CSP.
92. The Committee is sympathetic to the views of some witnesses that a
universal system would be desirable. It notes that IEPs are currently used to
successfully coordinate services and believes that good practice from IEPs
should be incorporated into PLPs and that their development should be
carried out in an integrated way.
Reasonable cost
93. Section 3(2)(b) of the Bill makes the provision that education authorities do
not have to provide a service if “it is not practicable at a reasonable cost.” A
number of respondents expressed concern at this provision. For example, the
National Autistic Society feared that it would be used as a “get out clause” by local
authorities in fully meeting their duties to those with ASN. The Govan Law Centre
claimed that this measure was an unacceptable reduction in pupils’ rights. They
stated, “it effectively downgrades what should be a statutory duty to something
which is effectively a matter of discretion for the authority”. 37
94. Clackmannanshire Council felt that the word ‘reasonable’ is unhelpful and
must be more clearly defined, whilst Philip Kunzlik felt that this would be a
retrograde step compared to the Standards in Scotland’s Schools etc. Act 2000
where the duty is to secure education to the development of the child’s fullest
potential.
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95. However, COSLA indicated that the term “reasonable” is widely used in
legislation and is well tested—
[…] the Bill needs to reflect the requirement to manage that tension between
individual aspirations and the proper fulfilment of a public duty” 38 .
96.
COSLA, along with a number of other respondents, felt that clarification in
the Code of Practice would be beneficial and that clarification in guidance would
avoid inconsistent provision throughout the country because of differing
interpretations.
97. Sense Scotland concurred with this view. In oral evidence it indicated—
[…] we would like clarification, preferably in the code of practice, of how the
phrase will be translated into practice, perhaps with some examples, as in
the Disability Rights Commission's code of practice. It would be good to see
examples of what was expected to be reasonable and what was expected
not to be reasonable or practicable. The DDA and reasonable adjustments
have created part of a framework, but that probably does not go far enough
to show how everything will fit together with all the other agencies' inputs. 39
98. The Disability Rights Commission (DRC) noted that the Disability
Discrimination Act uses the concept of “reasonableness” rather than “reasonable
cost.” The DRC suggested—
The DDA use of the term, of course, does enable issues such as cost and
practicality to be taken into account and the Committee may find this a more
holistic and relevant definition. 40
99. The Minister indicated that this section was not intended as a “get-out”
clause. He noted that the there is a general presumption that no local authority can
act unreasonably.
100. The Committee accepts the Minister’s assurances that the use of this term is
standard practice. However, it calls on the Executive to confirm that its use is
consistent with the provisions within the Standards in Scotland’s Schools
etc. Act 2000 and also asks the Executive to consider alternative definitions
such as “reasonableness” as suggested by the DRC and to provide some
examples of what was expected to be reasonable and what was expected not
to be reasonable or practicable, as suggested by Sense Scotland.
Assessment
101. Under the provisions in the Bill, education authorities will not have to provide
the compulsory educational, psychological and medical assessments for opening
of a CSP, which the 1980 Act introduced as a test for eligibility for a Record of
Needs.
38
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102. This provision was welcomed by some, including the Association of Directors
of Education in Scotland. The NHS Confederation believed that targeting
assessments would make better use of resources. It felt it would be likely that
children would be missed if there were no clear protocols about assessment. The
EIS also supported this as, on a practical level, some young people did not need
such assessments, and on a philosophical level—
[…] we wish to move away from a model that seeks to equate difficulties in
learning with a medical model that might ultimately be based on a concept of
individual deficiency or defect, because we wish to move towards an
inclusive agenda. 41
103. The National Association of Paediatric Occupational Therapists (NAPOT)
welcomed a reduction in replicated assessments but with timely referral for
investigation of more complex needs, for example to occupational therapy
services. The Association of Scottish Principal Educational Psychologists (ASPEP)
indicated that from the psychological services point of view, most services
throughout Scotland already had an open referral system.
104. However, some witnesses believed that there was still a need for multidisciplinary assessments. As Capability Scotland stated—
Unless there is a requirement for multi-agency assessment to deliver on the
requirements for meeting the child’s needs to help the child reach their
potential we will not be able to help children to reach their potential within the
education system 42
Right of parents to request assessments
105. The Bill also gives parents the right to request an assessment. The Scottish
Dyslexia Trust noted that it may be difficult for parents with no specialist expertise
to know what kind of assessments to request. Parents who participated in the
civic participation event felt that is was important that those parents who were new
to the system should be given adequate information in order for them to exercise
their rights to request an assessment. 43 The British Association of Teachers of the
Deaf (BATOD) noted in written evidence that the majority of deaf babies are born
to “hearing” families and the low incidence of this sensory impairment makes it
unlikely that they will have any previous knowledge of the condition and its
implications.
106. Some local authorities were concerned at the provision for parents to request
assessments. Dundee City Council, for example, felt that assessments should be
set within a policy of staged assessment and intervention. As Dundee City Council
stated, parent’s rights to request an assessment—
[…] without also stating qualifying conditions for this right, either opens the
way to unbounded demands on a service provided free at the point of
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access, or lays basis for a sense of grievance and denial of entitlement
among parents told it is not to be provided. 44
107. The Council suggested that this will have financial implications and that it
should therefore be qualified in terms of criteria of reasonableness specified in the
Act.
108. However, other witnesses were worried about the ability of an authority to
refuse a request for assessment. For example, the National Autistic Society stated
that autism is often misunderstood and misdiagnosed. It indicated that it would like
to see formal assessments introduced for every child identified with ASN with
parents or the young person being able to opt out of all or any of the assessments
rather than opting in.
109. Philip Kunzlick noted that rights of parents in this regard were undermined by
the provision for education authorities to refuse a request for an assessment
where it considered the request to be unreasonable. He noted the need for
clarification of what comprises an unreasonable request and believed that—
It could easily be used by education authorities as a get-out clause to avoid
undertaking assessments and observation because a child does not meet
their criteria for formal assessment or observation – and those criteria will be
imposed with more than one eye on costs and budget and, yet again, those
criteria will vary from authority to authority. 45
110. The Deputy Minister for Education and Young People indicated that specific
information had been given to parents through schools so that parents would be
made aware of the changes.
111. The Committee supports the ending of compulsion in assessment but
notes the concern of some parents that this might lead to gaps in
assessment procedure. However, it welcomes the Minister’s assurances that
it is not the intention for the Bill to allow gaps in assessments for children. It
seeks clarification from the Executive on the rights of an education authority
to refuse to conduct an assessment and notes the need for the Code of
Practice to clearly identify valid reasons for a request to be refused. The
Committee also calls for the right for parents to appeal this decision to be
included in the Bill. The Committee also seeks clarification on the right of
education authorities to decide how the assessment is conducted.
112. The Committee is concerned about how the process of identification of
a child’s need for assessment would operate in practice and urges that the
need for early identification and assessment of certain specific conditions
and the need for timely investigation of more complex needs be recognised
either in the Bill or in the Code of Practice.
113. The Committee is concerned that where assessment and identification
is required this should be followed through with assessment carried out by
44
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those professionals who have the appropriate expertise in the area of
concern. This may require multi-agency assessment. The Committee is also
concerned that some children may not receive the appropriate
diagnosis/identification because the correct type of assessment is not
carried out. This matter must be carefully dealt with in the Code of Practice.
114. The Committee also calls on the Executive to make provision for
children’s assessment to be reviewed on an ongoing basis for all children
with additional support needs.
115. The Committee further notes that, although the right for parents to
request an assessment is introduced by the Bill, there is a need for parents
to be equipped with the necessary skills and support to be able to identify
the need for an assessment and to know what type of assessment to seek. It
therefore calls on the Executive to provide advocacy services for parents to
ensure that they are appropriately supported throughout the process.
116. The Committee also welcomes the Deputy Minister’s commitment to
reissuing information and guidance to parents following the passage of the
bill on how it will operate in practice and which will include information on
assessments.
Pupils outwith the education system
117. The Bill introduces a power for education authorities to assist in the
identification and support of children and young people being educated at home or
in independent schools, where they come to the education authority’s attention.
118. Some witnesses expressed concern at the limitation of this provision in which
education authorities should only assist in the identification and support of such
children. Sense Scotland indicated that it knew of several young people who had
only been identified as having autistic spectrum disorder once they had left the
independent school system.
119. COSLA stated that education authorities anticipate coming under greater
pressure from parents to make use of their new powers to identify and address the
ASNs of children outwith the public sector school system. It therefore believed that
there should be a clear power for education authorities to charge for these
services.
120. The Deputy Minister for Education and Young People outlined that the
current proposal is, where a parent decides actively not to be part of the public
sector, then that decision must be recognised. However, the Deputy Minister
accepted that this was not always a matter of choice. The intention is that local
authorities should not withhold the use of their power unreasonably in these
situations. In evidence the Deputy Minister stated—
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We may construct specific provisions for situations in where there is not a
practical option for parents to get their children into the public sector, for
example in rural areas, but the matter must be considered further. 46
121. The Committee calls on the Executive to clarify the circumstances in
which local authorities might reasonably withhold the use of these powers
and how this would relate, for example, to children in private education,
children who are being educated at home and children in nurseries.
Children
Rights of the child
122. The Bill provides for greater rights for children to take part in the various
decision-making processes that occur throughout their education. Further detail of
this provision is to be set out in the Code of Practice.
123. The Committee received mixed views on the issue of children’s rights. The
RNIB welcomed the Bill’s recognition of the need to consult children themselves.
However, other witnesses felt that those children without a CSP would not have
the same legal rights as those with one. RONA stated that if a child did not have a
CSP and wanted to appeal, they would not have the assessments and it would
therefore be problematic for them to present their case. The Equity Group believed
that there should be a move towards a rights based system as, “it is not right that
one child could have legal rights while another does not.” 47
124. Barnardos Scotland, Save the Children and the Govan Law Centre, amongst
others, suggested that the rights in the Bill given to young persons should be
extended to children with legal capacity, as one of the reasons why they may need
support may arise because a parent cannot or will not participate.
125. The Committee heard the strong views of young people that a supporter
would be a welcome provision. The young people indicated that such a person
would provide moral support, keep them informed and help them to have their
views heard and that “the process of planning their support would be made
significantly easier by the involvement of a supporter” 48 . They suggested that the
supporter should also be flexible enough to be able to provide the support that
young people would need throughout the process.
126. Young people also put forward the view that they should be involved in all
decisions about their education and that their opinions should be equally valued
with adults. Although not all children wished to be involved it was thought that it
was an important principle that they had the choice whether or not to be. 49
127. The Committee welcomes the extension of the rights of children under
the legislation. It, however, recognises that in order to exercise these rights
effectively, children will require help and support. The Committee is
sympathetic to the views of the young people on the need for a supporter
46
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and the strengthening of their rights to be heard. The Committee therefore
urges the Executive to put in place provision for advocacy and other support
services to enable children to exercise their rights fully. The Committee is
also of the view that the rights conferred on young people by this Bill should
be extended to include those children with legal capacity.
Children under 3
128. Concern was expressed by a number of witnesses that the provisions in the
Bill did not extend to children under the age of three. The Scottish Centre for
Children with Motor Impairments noted that early intervention for children with
additional support needs was very important. The Scottish Society for Autism felt
that this was in conflict with the Public Health Institute for Scotland’s needs
assessment report on autism, which clearly says that early diagnosis and early
intervention are essential for autistic spectrum disorder. As Sense Scotland
stated—
It does not seem to make sense that suddenly everything will plug into
place once a child arrives at school—we know that that does not happen.
Much can be done in the way of interaction and communication to ease the
transition into school 50
129. The Deputy Minister for Education and Young People indicated that this area
would be considered before returning to it at Stage 2, and was particularly
interested to hear the Committee’s views in this area.
130. The Committee is aware that under the existing system a Record of Needs is
available from birth, although is usually not opened for a child under two. The
Committee notes the concerns of the Scottish Society for Autism that early
intervention is key to providing adequate support. The Committee welcomes the
Executive's open mind with regard to this issue and therefore recommends
that under the legislation support should be available for children under the
age of three
Parents’ rights
131. Witnesses welcomed the general increase in the rights of parents and, in
particular, the provision within the Bill which requires the identification of a named
contact person within the education authority to co-ordinate and provide
information to parents.
132. The Bill also provides for placing requests to be made by parents of children
with ASN and by young people with ASN in relation to an education authority
mainstream or special school or to an independent special school or grant-aided
special school. At present, only parents of children with a RoN or young persons
with a RoN can request a place at an independent special school or grant-aided
special school.
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133. The Committee received some evidence, particularly from local authorities,
that this provision was not required and would create additional demand that may
not be able to be met.
134. As COSLA stated—
The numbers involved could be significant in the first few years as parents
put the new system to the test, with cost impacts in terms of both EA officer
time and payment of school fees. 51
135. COSLA and the Association of Scottish Principal Educational Psychologists
(ASPEP) also felt that this could negate the principle of mainstreaming.
136. The Minister for Education and Young People did not envisage such
additional demand arising from the provision. The Deputy Minister for Education
and Young People pointed out that it is not a question of parents simply being able
to access the school. They would need to demonstrate why the special school was
appropriate and the school would also have to indicate a willingness to accept the
child.
137. The Committee notes the concerns raised by local authorities and also
notes the Minister’s assurances that it would not result in unprecedented
demands on the local authority.
138. The Committee is concerned that legal aid would not be available for
representation at a tribunal considering a placing request case, but that where a
child who does not have a CSP appeals to the sheriff court, then legal aid would
be available. It notes that the Minister is aware of this issue and calls on the
Executive to take steps to address this anomaly.
Mediation, Dispute Resolution and Tribunals
Mediation
139. The Bill, in section 16, places a duty on education authorities to make
provision for independent mediation services. The Bill is not prescriptive about the
way in which mediation services are to be provided except that the services should
be independent of both parties and be free of charge to parents and young people.
140. The Committee received evidence which showed general support for the
principle of mediation services. However, areas of concern were highlighted by
some witnesses.
141. These concerns mainly related to the circumstances where mediators were
employed by the local authority. There was the fear that this could give rise to a
potential conflict of interest and witnesses therefore stressed the need for the
independence of such services.
142. The Scottish Mediation Network recommended that mediation services,
wherever they are provided from, be encouraged to create and develop high
standards and the credibility that comes with true independence. The Scottish
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Committee of the Council on Tribunals also felt that steps should be taken to
ensure that such services are uniform throughout Scotland and that minimum
standards are set down.
143. In responding to the question of independence of mediation services, the
Minister for Education and Young People stated that the intention was to ensure
that anybody in the education authority who is involved in a child’s case would not
be involved in the mediation process—
[…] we have made pretty clear efforts in the bill—which will be reinforced in
the code—to ensure that anybody in an education authority who is involved
in a child's case will not be involved in the mediation process. There will be a
system of Chinese walls between bits of the local authority. A person would
have to be independent of the council's education service. They might well
be attached to the chief executive's department for that purpose, to ensure
that a corporate rather than a departmental view is taken on the matter and
to get some distance between the department's interests and the rights and
obligations that are placed on the authority and on the parents. An attempt
has been made to ensure that consideration is given at a distance from
authorities' education departments. 52
144. The Committee understands the views of witnesses who believe that, in
order to gain parents’ trust in the mediation process, the perception must be
that the service is independent from the local authority. However, the
Committee accepts that it would be difficult for every local authority to be
able to provide such an independent service. It accepts the Minister’s
assurances that the service could be provided by the local authority
independently from the education departments but seeks further assurances
that sufficient ‘firewalls’ will be established between the various parts of the
local authority. The Committee also notes that local authorities may contract
mediation services if they so wish.
145. It also acknowledges that, in order to establish credibility in the
process for parents, there needs to be strong guidance within the Code of
Practice which could also be used to highlight good practice in this respect
and welcomes COSLA’s suggested preference in its letter of 19 January
2004 for a national framework for mediation to be introduced
146. The Committee agrees with the Scottish Mediation Service, and others,
that there should be minimum standards of mediation. It therefore welcomes
the Executive’s intention to set out minimum standards for mediation
services, in order to ensure consistency and quality of services across
Scotland. The Committee also notes the need for an effective system for
monitoring of the standard of such a service.
Advocacy
147. The Policy Memorandum recognises that during the consultation process
some respondents supported the use of advocacy services. However, the
Executive originally felt that the underlying reasons for support was because of a
52
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lack of trust and as such went against the intention of the Bill to promote a culture
of collaboration. Although it is recognised that local authorities, if they wish to do
so, could still provide advocacy services.
148. The Advocacy Safeguards Agency felt that provision for advocacy, or some
other sort of support, should be on the face of the Bill. They disagreed with the
Executive’s reasoning in the Policy Memorandum as they felt that advocacy was
about supporting parents and making them feel more comfortable.
149. The Minister for Education and Young People confirmed that the issue of
advocacy services was still being considered. He indicated that the Executive is
currently reviewing grant applications from organisations for such services. The
Minister stated, “I have an open mind about providing some support service,
where they are required, because I recognise in certain circumstances parents
might want support in the system” 53 .
150. The Committee believes that the provision of advocacy services would
go some way to providing the support and reassurances that parents and
young people seek from the new system. It therefore welcomes the
Minister’s position regarding advocacy and calls on the Executive to place
provision for advocacy services on the face of the Bill.
151. The Committee notes that it is not the Executive’s intention for the
appeal provisions within the Bill to overshadow the primary aim of the
legislation to provide children with appropriate additional support. With this
in mind the Committee recommends that the sections within the Bill are
reordered so that the sections relating to the proposed new advocacy
section, mediation service section and dispute resolution section are
reordered in sequence before sections 12 to 15 which relate to appeal
provisions and tribunal”
Tribunals
152. Where a parent or young person wishes to appeal a matter that relates to a
CSP, the Bill, in sections 12 to 15 proposes the establishment of independent,
expert Additional Support Needs Tribunals for Scotland. The Tribunals will have
powers to confirm or overturn a decision of an education authority and to require
an education authority to take appropriate action in the circumstances of an
individual case. An appeal against a decision of a Tribunal to the Court of Session
will be available to each party, but on a point of law only.
153. Some witnesses welcomed the introduction of Tribunals. For example, the
Disability Rights Commission, “believe that this new system could potentially
represent a significant step forward in entrenching the rights of children with
additional support needs and their parents” 54 . Whilst in some cases there were
concerns that this may be seen as promoting an adversarial approach it was also
pointed out by some witnesses, including the Advocacy Safeguards Agency, that
there did need to be a fall back position for disputes that need to be resolved.

53
54


154

OR col 581
DRC written evidence

26

Education Committee, 2nd Report, 2004 (Session 2)
154. However, concerns were raised by witnesses on the proposed tribunal
system and these are dealt with below.
155. Some witnesses were concerned about the association between CSPs and
the Tribunals. The Association of Directors in Education in Scotland, for example,
felt that this would associate CSPs with resource allocation and as such would
inflate the number of CSPs. Others, including some parents who attended the
meeting organised by Glasgow City Council, were concerned that the remit of the
tribunal was too limiting as it dealt only with the decision to award a CSP, or with
children with CSPs and that there was no formal recourse for parents with children
with additional support needs but who were not eligible for a CSP, as agreed by a
Tribunal. 55
156. Witnesses also expressed concerned that parents would be unable to access
legal aid during the tribunal process. Some witnesses felt that this limitation was
unfair, particularly as local authorities may have their own solicitors present during
a hearing. The Scottish Committee of the Council on Tribunals stressed that
access to good representation at all stages, whether legal or not, was important.
Children in Scotland suggested that using advocacy support during the tribunal
might go some way to resolving this issue.
157. A final point related to the power of the tribunal. Some witnesses felt that the
scope of the Tribunals was unnecessarily restrictive. For example, the Scottish
Committee of the Council on Tribunals was disappointed at the provision for the
Tribunal to have jurisdiction only over education authorities. As there is a duty on
other authorities to provide services they feel this is an anomaly as the Tribunal
has no power of direction over the board to ensure that its decision is
implemented.
158. Lorraine Dilworth from Record of Needs Alert emphasised this point—
Our attempt to ensure that all the services pull together in a co-ordinated way
is not helped by the fact that health services, social work services and so on
have in effect been given opt-out clauses; if they do not have the necessary
staff, they do not have to provide services and are not accountable to anyone
under the tribunal system. 56
159. The Minister for Education and Young People responded to these points. On
the issue of the power of the tribunal over other agencies he believed that the
Executive had dealt with this matter effectively. He noted that—
A tribunal might alter the content of a CSP and place a duty on a local
authority to implement it—the local authority would have to do what the
tribunal said—but the duty on other authorities would kick in at that point.
From the change that the tribunal required to be made to the CSP, a duty
would flow out to the health authority—the body that is cited most
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frequently—to support the CSP. Other agencies are also bound in by that
process. 57
160. On the issue of legal aid the Minister indicated that this limitation had been
introduced as it was not the intention to create a highly legalised system. He
believed that the tribunal should be able to deal with the issues without all parties
requiring the use of a lawyer. He drew on the example of the children’s hearings
system which had operated successfully for 30 years without using lawyers. He
suggested that the Code of Practice could set out the expectations of tribunals—
We must consider what we state in the code of practice and elsewhere to
guide the chair of the tribunal to ensure that the interests of those involved—
the local authority and parents—are looked after and ensure that they do not
have to have lawyers to get their point across. We must ensure that that is
built into the system. 58
161. Finally, he responded to the point that the tribunal was only concerned with
eligibility for a CSP or other matters relating to a CSP. He explained that the
tribunal system would be available to children with needs that are the most
complex and difficult. He also noted that a number of other systems would be
available to children with additional support needs. However he accepted that it
was essential that parents and young people were aware of the support that was
available to them—
[…] we still have a lot to do to educate people about their opportunities and
rights within the system. Moreover, we must ensure that there are support
services to allow parents and young people to access the services
effectively. For example, I think that today we will reconfirm significant grant
support for the Enquire helpline to ensure that good independent information
and advice is available to parents. 59
162. The Committee notes that some children with additional support needs
will be excluded from the type of legal recourse available to those children
who also have CSPs. The Committee notes that the Bill makes provision for
dispute resolution but it feels that provisions should be clarified within the
Code of Practice and ensure that parents are fully aware of the provisions.
The Committee seeks further information from the Executive on this
procedure during the course of the passage of the Bill.
163. The Committee notes that there are a group of parents whose children
will not be eligible for a CSP who are concerned about what legal recourse is
available to them where their additional support needs are not being met by
the local authority. The Committee notes that these parents may be
reassured if they had access to a tribunal system. The Committee would be
interested in exploring this issue further, but is aware that there are
difficulties in endorsing this proposal. The Committee seeks the Minister’s
view on this issue.
57
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164. In addition the Committee is sympathetic to the concerns of witnesses
that legal advice will not be available to parents during the tribunal. It,
however, notes that the Minister is sympathetic to the proposal of greater
use of advocacy and his commitment to considering it further. The
Committee believes that supporting the use of advocacy services would go
some way to providing the reassurances that parents and young people
need and it therefore calls on the Executive to make a firm commitment to
funding such a service.
165. The Committee notes the Minister’s concern that it is not the intention
for the legislation to create a highly legalised system. It therefore
recommends that education authorities are advised not to use lawyers
routinely, and that this should be included in the Code of Practice
Transitions
166. The Bill, and the accompanying secondary legislation which it would also
establish, make provision for transitions before a pupil leaves school, detailing
both the procedures for notification of a pupil’s additional support needs, and for
joint planning and preparation to take place, where appropriate. The Bill also
makes specific provision for transition to post-school arrangements, to enable the
exchange of relevant information prior to the young person leaving school.
167. Some witnesses, for example, RNIB welcomed the provisions relating to
transitions and the duties on education authorities to start planning for the pupil’s
transition from school and the timescale in which they must inform other agencies.
The Association of Directors in Education in Scotland felt that the proposals were
broadly supportive of current good practice and are therefore not problematic.
168. There was also some concern about the extent to which other agencies had
to act on the information received from the education authority. Aberdeen City
Council, for example, thought that it was illogical that the duty should be placed on
the education authority since the duty should be on the adult services which will be
providing the necessary support. The Association of Directors of Social Work felt
that, “references to the receiving agencies and the transition process itself are
singularly absent or singularly unclear” 60 .
169. However, some respondents, including Capability Scotland, thought that the
12 month minimum period in which education authorities have to get information
about support before a young person leaves school should be longer. The Royal
College of Speech and Language Therapy and the Chartered Society of
Physiotherapy both felt that 12 months was not long enough. The National Autistic
Society, for example, suggested this period should be at least two years before a
child leaves school. Contact a Family suggested the whole transition process
should be started at least 18 months before school leaving or longer where
required. Skill Scotland and Careers Scotland felt that planning for transition
should begin at the age of 14.
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170. The National Association of Paediatric Occupational Therapists was also
concerned about the ability of education authorities to know what services to enlist
and felt that there was not that much clarity about the services that young adults
might use when they are moving on.
171. Young people who participated in the civic participation events stressed that
transitions preparation was key and that planning for leaving school should begin
two years before they left school. This would allow enough time to make sure that
appropriate support was in place in the institutions that they were moving on to,
and to explore alternatives if the necessary support was not available. They were
also of the view that an extra year at school for those who felt they would need it
would be beneficial and that there should therefore be better flexibility in terms of
the age at which pupils leave school.
172. The Committee understands the importance of this process. It therefore
believes that good planning and coordination are vital to make sure that the
process runs as smoothly as possible. It therefore calls on the Executive to
ensure that appropriate support is available from external agencies. The
Committee also notes the views of young people that planning for leaving
school should begin at the age of 14. It also accepts the views of young
people of the need for greater flexibility in leaving age and urges the
Executive to consider building in flexibility to ensure that these young
people are not forced to leave school before they are ready.
173. The Committee believes that some witnesses may have misinterpreted
this section of the Bill to mean that planning must begin at least 12 months
before the young person leaves school when it actually means that it must
be completed by that stage. The Committee therefore notes that, under the
legislation, planning for transitions could begin at the age of 14 and in
particular notes the importance of the transitional stage between S2 and S3.
It therefore suggests that these aspects should be included in the Code of
Practice and suggests the Minister considers clarifying the wording on the
face of the Bill in this respect.
174. The Committee notes the need for close liaison between education
authorities and agencies such as Careers Scotland in planning for
transitions. It also notes the need for adequate commitment from institutions
such as colleges and universities to provide the support required for
children with additional support needs. The Committee therefore
recommends that this issue is taken forward by the Enterprise and Culture
Committee and calls on the Minister to raise this with the Deputy First
Minister/Minister for Enterprise and Lifelong Learning.
Code of Practice and directions
175. Section 23 of the Bill requires Ministers to issue a Code of Practice which will
provide guidance to education authorities on their proposed duties. Ministers will
also be empowered to issue directions to an education authority if they wish to do
so. Section 23(2) lists the areas as to which a Code of Practice may make
provision. These include the particular factors which may give rise to and the
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nature of additional support needs, and the identification of complex and multiple
factors for the purposes of eligibility for a CSP.
176. The Code of Practice was seen as vital by many witnesses in clarifying many
areas, for example, eligibility for a CSP and expectations in terms of integrated
working.
177. The Equal Opportunities Committee in its report on the Bill welcomed the
Executive’s move “to encourage and support good practice via the Code” 61 .
Parents who attended the civic participation event believed that the Code of
Practice would help establish acceptable minimum standards for all families
wherever they live in the country, and that the Code of Practice should be used “to
end the post code lottery of service provision” 62 .
178. The Committee notes that the successful implementation of the Executive’s
proposals depends largely on the Code of Practice. It therefore believes that it is
crucial that the Code of Practice should be subject to widespread
consultation before it is issued. The Committee notes that the Minister, in
his oral evidence indicated that he wished the process of drawing up the
Code to be open and inclusive and that the Committee would be consulted
on its proposed content. 63 Nevertheless, the Committee is concerned that, as
presently drafted, the Bill will not require Committee scrutiny of the Code. The
Committee notes the comments made by the Subordinate Legislation Committee
in its report on the Bill in which it expresses concern that the Executive’s approach
to this power does not provide for an appropriate degree of Parliamentary scrutiny
and its recommendation that the Education Committee calls on the Executive to
make some provision this effect 64 . The Education Committee accepts this
recommendation and agrees that, in order to permit effective Parliamentary
scrutiny, the duty to issue the Code of Practice should be exercisable by
statutory instrument under affirmative procedure.
179. The Committee recommends that consideration is given to including
within the Code of Practice guidance for agencies outwith the education
authority which would define their role and responsibilities within the
system.
180. The Committee seeks an indication from the Executive of the
timescales involved in the consultation on and implementation of the Code
of Practice.
Implementation issues
181. A number of the concerns raised about the Bill related to implementation
issues, in particular, training and staff availability, and transitional arrangements
from the existing system to the new system.
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Training and staff availability
182. Training of staff was highlighted as an important issue that would need to be
addressed. This included training for teachers in moving towards mainstreaming,
other agency personnel and training of the Tribunal members. It also included the
number of qualified staff available to support the provisions in the Bill.
183. Kate McGuiness, a Learning and Support Co-ordinator noted that that
philosophy of social inclusion may be extremely good but that the resources have
not necessarily followed all the way to the support departments in individual
schools—
Often it is personnel, or the insufficient availability of support staff, be that
teaching staff or classroom assistant auxiliary support. I have battle scars
from fighting long and hard to get sufficient auxiliary support for three
disabled youngsters who each need a classroom assistant with them
constantly, or they would not get an adequate education. 65
184. There was also concern in some areas about the availability of adequately
qualified staff to service demand, for example the current shortage of social
workers. The NHS Confederation believed that additional therapists would be
needed, whilst NAPOT stated that—
[…] therapists are very concerned about whether they can offer a level of
service to children that ensures their real participation in the curriculum,
which is what we want. 66
185. The Deputy Minister highlighted existing resources for training, for example,
he reported that £9m for social work had been made available, which will be an
important part of delivery of the Bill. He also addressed the point regarding teacher
professional development—
In addition, there is the on-going teacher education review and much effort is
going into continuing professional development […] There are resources for
training, which will be an important part of the delivery of the bill's principles
and the improvements that the bill will bring. 67
186. The Committee welcomes the Deputy Minister’s assurances that
appropriate training and staffing resources will be made available.
187. The Committee believes that training and resources for staff are
important for all schools. The Committee notes the particular importance of
training and support of those staff that will be managing the new system,
including senior members of support teams and senior management. It
therefore calls on the Executive to ensure that the necessary resources are
available to all schools to provide the necessary training and staffing. The
Committee asks the Executive to identify how these resources will be
financed.
65
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188. The Committee also calls on the Executive to assess the adequacy of
staff resources.
189. The Committee notes that the Executive is conducting a review of Child
Therapist Services and seeks an update on the current position.”
Transitional arrangements
190. The issue of transitional arrangements from the existing system to the new
system has been considered earlier in this report. However, the Committee feels
that this issue is of sufficient importance that the points raised need to be
reiterated. Witnesses were clearly of the view that effort should be made to ensure
a smooth transition process to the new system.
191. The Equal Opportunities Committee in its report on the Bill
recommends that the Executive make a commitment to outlining and
supporting transitional arrangements for all of those hold a Record of Needs
but who will not be eligible for a CSP in such a way as to ensure that they do
not face a reduction in support services 68 .
192. The Education Committee endorses this view and welcomes the
Minister’s commitment that—
[…] we want to give a guarantee to those parents whose children have a
record of needs that the services that they have derived on the back of the
RON should not be diminished or altered in any way as a consequence of the
bill. 69
193. The Committee notes the importance of an effective transition to the
new system and draws the Executive’s attention to the point it makes in
paragraph 77 with regard to reassuring parents that the current support
received will be maintained under the new system.
Provisions within the Disability Discrimination Act 1995
194. A number of respondents, including Contact a Family, highlighted an
apparent poor fit with Westminster legislation in relation to the Disability
Discrimination Act 1995 as amended by the Special Educational Needs and
Disability Act 2001. Although that Act covers Scottish schools, the provision of
auxiliary aids and equipment is exempted on the assumption that it is provided for
elsewhere in Scottish legislation. Children and young people in Scotland with
disabilities are likely to fall in the gap that is emerging between the two statutes.
195. This point is emphasised by the Equal Opportunities Committee which also
heard evidence from Contact a Family on this issue. The Equal Opportunities
Committee highlighted the concern that the legislation did not cover the rights to
aids and adaptations for children and young people with a disability who were not
eligible for a CSP. This issue was also raised with the Education Committee by a
number of witnesses including the National Autistic Society, the RNIB, Capability
Scotland and Achievement Bute. The Disability Rights Commission noted—
68
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There is no entitlement under the Disability Discrimination Act 1995 to
auxiliary aids and services in education. Those have always been seen as
matters for the special educational needs framework. As a consequence, it is
important that the bill makes it clear that, if there is a requirement for an
auxiliary aid or service, the child or disabled student will be able to receive
such an aid or service. 70 ”
196. The Deputy Minister for Education and Young People stated that in his view
the Bill covers auxiliary aids and services, as the education authority has a duty to
identify and address the need for additional support, which would cover auxiliary
aids and adaptations. 71
197. The Disability Rights Commission also raised the issue of appeals for
disability discrimination. In England and Wales these are considered by the same
tribunal which deals with special educational needs (the SENDIST system). The
DRC called for the DDA to be amended to enable the Scottish Additional Support
Needs Tribunal to hear these cases rather than the Sheriff Court, as is currently
the case. The DRC felt that this would make things easier for all concerned—
tribunals have the potential to be more friendly and less intimidating than the
courts. It would also mean that one would not have two separate justice
systems dealing with the same issue, as happens at the moment. We feel
this would be better for parents and education authorities. 72
198. The Committee supports the Equal Opportunities Committee’s view. With
regard to aids and adaptations it is still concerned that this gap exists. The
Committee invites the Minister to consider whether there should be an
amendment to UK legislation regarding the jurisdiction of the tribunal for
appeals on disability discrimination, and to consider whether this should be
taken forward with the UK government. Alternatively, the Minister could
consider whether these objectives might be achieved by parallel
amendments to the present Bill.
199. The Committee also believes that the Equal Opportunities Committee
should be consulted on this question against the background that the
Education Committee endorses the DRC’s suggestion. The Committee will
write to the Minister and the Equal Opportunities Committee in this
connection.
FINANCIAL ISSUES
200. There was varying evidence on the financial implications of the Bill which was
partly related to a perceived lack of information about the additional numbers of
children the Bill would affect. Some witnesses also felt strongly that the detail of
the Code of Practice would be critical in accurately assessing the financial impact
of the Bill.
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201. Some respondents, for example Midlothian Council, and the Association of
Support for Learning Officers (ASLO) felt that the costs in the financial
memorandum had been underestimated. Examples of specific concerns
included—
•
•
•
•

the estimated cost of preparing a CSP is not seen to be realistic given the
staff time involved and the overall costs of mediation
dispute resolution and attending or preparing for Tribunals will involve
significant extra expenditure
costs of information dissemination
costs arising from training requirements

202. A number of respondents including, Barnardos Scotland and COSLA, felt that
the new duties and expectations could only be met with increased resources. The
Royal College of Speech and Language Therapists also highlighted the increased
staff demands—
[…] there is a belief that the bill's provisions will cost less than does the
current record-of-needs system. We do not see how that can be the case,
particularly in light of the fact that the bill will involve more children than does
the current system and that therapists' duties could be extended to include
co-ordination of CSPs. 73
203. The Finance Committee, in considering the Bill’s Financial Memorandum,
received written evidence and took oral evidence at its meetings of 18 November
and 2 December 2003. In its report to the Education Committee it expressed a
number of concerns about the assumptions underlying the costs attributed to the
Bill. In particular, it referred to the matter of eligibility for CSPs, the nature of
guidance which will be introduced, the implications of tribunals for management of
resources at school and local authority level and other matters.
204. The Finance Committee was particularly concerned at the feasibility of
tracking costs under the policy proposed and the lack of clarity surrounding
definitions of additional support needs. It questioned the fact that the policy
intention underlying the Bill does not spell out sufficiently clearly which children it is
intended the provisions in the Bill will apply to, and which children will not be
covered. It believed that leaving these matters to guidance was not appropriate
and that evidence showed that “there are widely divergent interpretations even
among experts” 74 .
205. The Finance Committee concluded—
[…] until a Code of Practice has been developed, […] costs cannot be
properly ascertained and there remains the very real possibility that the costs
quoted in the Financial Memorandum have been under-estimated, potentially
very significantly. 75
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206. It therefore recommended that the Education Committee should seek further,
urgent, clarification from the Minister on these matters.
207. The Minister who, at his appearance before the Committee on 17 December,
had seen the Finance Committee’s report, said that he believed that the
assumptions on which the estimated costs of tribunals were correct and had led to
a fair estimate of the costs. Nevertheless, if the demands on the tribunal were
greater than had been estimated, the money to support that increased activity
could readily be found. 76
208. The Minister was also confident of the figures on the estimated number of
CSPs which would be required but, even if the estimate was wrong by 50% (i.e. if
the number of CSPs was 75% rather than 50% of the number of RoNs) then the
education budget was planned to meet that contingency and the money that was
needed would be found 77 .
209. The Committee notes the Minister’s assurances that costs will be met
and that sufficient contingency exists to meet any additional costs.
210. In addition to the Finance Committee’s concerns, the Education Committee
also notes that the focus of the Financial Memorandum is on the cost of CSPs.
However, the Committee is concerned that the increased provision of services for
children with additional support needs is not quantified by the Financial
Memorandum.
211. The NHS Confederation noted that increased demand for speech and
language therapists, occupational therapists and physiotherapists which would
occur as a result of the provisions in the Bill—
There is a greater demand for those services than the NHS can meet quickly,
which results in waiting lists. The bill is likely to reveal a degree of unmet
need, because it will broaden the range of children who are covered,
including those with social, behavioural and emotional difficulties. 78
212. The Committee believes that local authorities and local health services, in
their future planning, need to ensure that they make provision, through the
additional resources now available to them, for the increased service demand and
the Executive needs to consider whether the scoping of the Financial
Memorandum meets all the requirements upon it.
213. The Committee notes the need for this issue to be further monitored and will
return to this in its scrutiny of the budget and will also draw this to the attention of
other appropriate Parliamentary committees.
214. In responding to this issue the Minister indicated that the broad policy
intention of the Bill is part of the Executive’s general policy approach which has
received additional resources, including teaching resources.
76
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215. The Committee remains concerned at the lack of information within the
Financial Memorandum regarding the costs of providing support for children
with additional support needs. Although the Committee appreciates the
additional information supplied to the Committee in the Minister’s letter of 13
January 2004 listing existing budget lines which provide the resources to
meet the ‘general duty’, these additional resources should be itemised to
Parliament in advance of Stage 2 consideration and also, if appropriate, a
revised Financial Memorandum prepared.
216. The Committee notes that there is wide variation in the level of Records
of Need opened across Scotland. The Committee is concerned that steps
should be taken to ensure that a consistent level of service is available
across the country to ensure that all children have access to the support
that they require in whatever part of the country they live. It therefore calls
on the Executive to ensure that adequate resources are made available to
achieve this.
SUBORDINATE LEGISLATION
217. The Committee notes the report from the Subordinate Legislation Committee
on the delegated powers within the Bill. It accepts the recommendations made
by the Committee and calls on the Executive to bring forward amendments
at Stage 2 to address these points. In particular the Education Committee is
strongly of the view that the Code of Practice should be exercisable by
statutory instrument under affirmative procedure in order to allow effective
Parliamentary scrutiny of its provisions.
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ANNEXE A – REPORT BY EQUAL OPPORTUNITIES COMMITTEE

218. Stage 1 Report on Education (Additional Support for Learning) (Scotland) Bill
219. The Committee reports to the Education Committee as follows—
220.
Background

221. The Education (Additional Supporting for Learning) (Scotland) Bill was introduced to the
Scottish Parliament on 28 October 2003 by Peter Peacock MSP, Minister for Education and Young
People. The Parliamentary Bureau referred the Bill to the Education Committee as lead Committee
and to the Equal Opportunities Committee as secondary Committee.

222. The Equal Opportunities Committee considered the Bill under rule 9.6.1 of Standing Orders
and reports its findings to the Education Committee.

EEvidence Taking

223. The Equal Opportunities Committee supports the development of the Parliament’s policy of

mainstreaming equality issues into the work of the Parliamentary Committees. The Bill’s
fundamental impact on equality for young people and children lead the Committee to take evidence
but, in order to adhere to and support mainstreaming policy, this consideration was designed to
supplement the Education Committee’s consideration of equalities issues, rather than separating
equalities issues from that Committee’s scrutiny.

224. The Committee had a limited opportunity to consider the equal opportunities aspects of the

Bill and held one oral evidence taking session. The Committee took evidence from Douglas
Hamilton, Barnardo’s Scotland and Nicky Brown and Albi Taylor, Contact a Family Scotland at its
meeting on 9 December 2003. The Committee requested and received written submissions from
the Commission for Racial Equality, the Disability Rights Commission and the Equal Opportunities
Commission, which are attached at Annex A.

General Principles

225. Evidence heard by the Committee supported the general principles of the Bill, as

encouraging the equality of access to education for all children and young people, with the DRC in
particular stating that it “believes that the Bill has real potential to enhance the rights of disabled
children and young people in Scotland” 79 .

226. The Committee notes that the Policy Memorandum to the Bill states that its enactment “will
have a positive effect on equal opportunities because it will help to ensure that children and young
persons with any type of additional support need can benefit from the same quality of education as
all their peers”. However, in supporting the general principles of the Bill, the Committee did identify
areas which need to be strengthened in order to have a positive impact on equality in education.

Co-ordinated Support Plans

227. The Committee notes the Bill’s proposed move from the current Special Educational Needs

system to an Additional Support Needs system and supports the underlying aim, as set out by the
Executive, to “ensure that the needs of all children and young persons who have difficulties in
accessing and progressing in learning are identified and addressed.” 80 The Committee also
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supports the framework of Co-ordinated Support Plans (CSPs) that provides for multi-agency
working in the interests of the child or young person.

228. However, the Committee heard in evidence the concerns of parents of children who currently
have a Record of Needs but who would not be covered by a CSP as proposed by the Bill, due to
their child currently receiving support solely from education services. Albi Taylor from Contact a
Family stated that her son “still has significant and enduring needs that have an adverse effect on
his education, but under the new guidelines, he will not qualify for a co-ordinated support plan.” 81

229. Barnardo’s Scotland supported the setting up of CSPs but echoed the concerns of Contact a
Family, stating that “It seems crazy to take rights away from children and families who currently
have them, to reduce levels of support and to reduce legal entitlements.” 82 Barnardo’s Scotland
also felt that the definition of those involved in a Plan, which the Bill proposes to be set out in
Regulations, should include informal support, such as family members, alongside statutory and
voluntary agencies.

230. The DRC supports the move away from the model of special educational needs, not least

because of the stigma associated with this term. The Commission has raised concerns that the
current special educational needs system is not consistently applied across the country and
believes that should CSPs be adequately implemented and resourced they could bring greater
clarity and therefore equality across Scotland.

231. The widening of the definition of support, however, has brought concerns as the DRC states
that “there must be safeguards to ensure that broadening the definition does not lead to any
dimunition of the support currently available: under the new system, the presumption must be that
every child will receive the support appropriate to his or her needs.” 83

232. The Committee supports the move towards educational support that focuses on outcomes

and provides for inter-agency working. The Committee also supports the emphasis on good
practice within the new proposed system but recognises the concerns of those parents who have
relied on the legal entitlements connected with the Record of Needs (RoN) system to request
additional service provision for their children.

233. The DRC raised concerns in relation to children and young people with a single disability,

which has a significant impact on normal day-to-day activity, but which is not defined as complex. 84
The Committee supports the DRC’s view that the CSP definition should be developed to
clearly cover children and young people with a single disability.

234. The Committee also has concerns regarding those currently with a Record of Needs,
who will not fall within the remit of a CSP and recommends that the lead Committee calls on
the Executive to make a commitment to outlining and supporting transitional arrangements
for all those currently holding a RoN in such a way as to ensure that they do not face a
reduction in support services.
Post-school transition

235. In examining the equality issues governed by the Bill, the Committee felt it was important to
scrutinise the arrangements for those leaving school, particularly because of the importance of
accessing further education and employment.

236. The Committee recognises the Executive’s extension of the transition period from six months

to 12 months since consultation on the Bill but the Committee has heard evidence that there are
still concerns as to whether this timescale is sufficient. Contact a Family stated, “Adult services
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need to be given the time to plan effectively for an individual’s future and if, as a result of poor or
rushed planning, the individuals concerned are at a disadvantage compared with their peers, their
access to equal opportunities will be reduced.” 85

237. The Committee recommends that the Education Committee considers further the
adequacy of the proposed 12 month transition period as part of its consideration of the
general principles of the Bill at Stage 1.
Mediation, Dispute Resolution and Tribunals

238. The Bill’s establishment of mediation services is broadly welcomed by the Committee, in that
it recognises that both parties should have access to an independent service to help seek
resolution without recourse to a tribunal or dispute procedure. However, the Committee agrees
with the point raised by Contact a Family and Barnardo’s Scotland that mediation should be truly
independent.

239. The Committee also has some concerns regarding the proposed Additional Support Needs

Tribunal system. Firstly, as the CSPs call for close working between social work, health and
education authorities, the Committee does not consider it adequate that the tribunal system will
have jurisdiction purely over education authorities. Contact a Family, the DRC and Barnardo’s
Scotland all voiced their concern that other agencies are not bound to tribunal decisions and the
Committee is concerned that, as a consequence, education authorities may not be able to procure
the social work and health services required to attain the target educational outcomes.

240. The Committee was also concerned to learn that legal aid will not be available to children
and families at tribunal hearings. The Committee recognises the Executive’s commitment to
encouraging education authorities not to have legal representatives in attendance at tribunal
hearings but should an education authority decide to do so and children and families are denied
legal aid, there are serious equality considerations.
241. The Committee also notes the view of Barnardo’s Scotland that “A duty should be placed on
the education authority to make supporters available to families” 86 . In their written submission to
the Committee, Barnardo’s also highlighted the potential role of independent advocacy services at
tribunals.

242. The Committee recommends that the lead Committee calls on the Executive to extend
the jurisdiction of the proposed tribunal system to cover health and social work authorities.
The Committee also recommends that the lead Committee calls on the Executive to
reconsider the rights to appropriate representation for parents and children attending a
tribunal.

243. In addition, the DRC is concerned as to whether the proposed dispute resolution procedure
will be “independent, efficient and robust enough for those small number of pupils who do not
receive a CSP” 87 . The Committee recommends that the lead Committee seeks assurances
from the Executive regarding the independence of arrangements for dispute resolution.
Resources

244. Barnardo’s Scotland does not agree with the forecasting of those qualifying for a co-

ordinated support plan contained in the Executive’s Financial Memorandum to the Bill and
estimates that more children will qualify for a CSP than qualified for a RoN. The DRC asserts that
in addition to anticipatory action from education, health and social work authorities there “must also

85

Contact A Family, Official Report, 9 December 2003, Column 245
Barnardo’s Scotland, Official Report, 9 December 2003, Column 240
87
Disability Rights Commission, Written Submission, Paragraph 2.8
86


169

Education Committee, 2nd Report, 2004 (Session 2) – ANNEXE A
be action from central government and other agencies to address the significant shortage of
professionals in key areas such as speech and language therapy and social work”. 88

245. Both the widening of the definition of special educational needs to additional support needs
and the required level of staffing input to support the CSP framework suggests a heavier demand
on resources. The Committee is concerned that unless sufficient funds are made available to
support the legislation children and young people may be discriminated against directly as a result
of their support needs. The Committee agrees with the DRC’s assertion that “From an equal
opportunities point of view access to aids and services to overcome barriers is vital.” 89 The
Committee is also of the view that resources should not be taken away from existing mainstream
services to finance additional support needs.
246. The Committee also notes the concerns of the Finance Committee that the implementation
of the Bill may be costlier that the Financial Memorandum suggests.

247. The Committee recommends that the Education Committee seeks further clarification
from the Executive as to the adequacy of the resources and staffing levels available to local
authorities to implement this legislation and further information regarding how the
forecasted figures were reached for those children and young people expected to have a
CSP.
Provision for aids and adaptations

248. The Committee was concerned to hear that children, particularly those with a single

disability, who currently have a RoN and who will not qualify for a CSP under the Bill will not have
rights to auxiliary aids and equipment. Contact a Family explained that—

249. When the Disability Discrimination Act 1995 was extended to education in 2001, it did not

cover auxiliary aids, which were explicitly excluded because they were covered at that point within
the special educational needs framework. It was assumed that the record of needs would cover
the child in that respect….Furthermore, there is no additional route of access, because it was never
deemed necessary. 90

250. The Committee is greatly concerned that children and young people with a disability
who do not have a CSP will not have rights to auxiliary aids and equipment under the
proposed legislation and recommends that the Education Committee calls on the Executive
to bring forward an amendment at Stage 2 to provide for these rights.
Code of Practice

251. The Committee notes that much of the detail of the implementation of the new additional

support needs system will be contained within a Code of Practice, as detailed at section 23 of the
Bill. The Committee welcomes the guidance to education authorities that the statutory provisions
at section 23(2) provide, in particular that this code may cover good practice in relation to “the
identification of complex and multiple factors for the purposes of section 2” and mediation
arrangements.

252. Whilst the Committee is encouraged by the provisions for a Code of Practice on the face of

the Bill, it notes that much of the detail of the Bill’s implementation has been left to this code.
Evidence received by the Committee emphasises the importance of the guidance within this code
and the need for education authorities to comply with this guidance in order to successfully adhere
to equal opportunities.
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253. Evidence received by the Commission for Racial Equality (CRE) emphasised the need for

the Bill to “contain specific sections on the assessment of bilingual children with ASL and effective
dialogue with ethnic minority families” 91 , which the Committee believes should be covered by the
code. The DRC points to the code as being “necessary and significant” 92 in attaining consistency of
approach to CSPs across Scotland, while the Equal Opportunities Commission (EOC) asks that
they are consulted on the Code at “a suitably early stage.” 93

254. Contact a Family, in evidence, supported the DRC’s view that the Code of Practice could

lead to greater consistency of services but asked what would happen should an organisation break
the code. Barnardo’s Scotland underlined its importance stating that the code “will play a key part
in ensuring that young people get the service that they are supposed to get.” 94

255. Given the equal opportunities aspects of the creation and implementation of the Code
of Practice to the Bill, the Committee recommends to the lead Committee that it requests
from the Executive information regarding how it plans to consult on its design and how the
Parliament might scrutinise its content. The Committee supports the Executive’s move to
encourage and support good practice via the Code of Practice but requests that the lead
Committee seeks information regarding procedures to be followed when there is a clear
failure to adhere to the Code.
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ANNEXE B – REPORT FROM SUBORDINATE LEGISLATION COMMITTEE
Subordinate Legislation Committee

Education (Additional Support for Learning) (Scotland) Bill
Delegated Powers Scrutiny
Stage 1 Report

1.
The Subordinate Legislation Committee considered the delegated powers provisions in the
Education (Additional Support for Learning) (Scotland) Bill at its meetings on 2nd and 9th December
2003. The Committee submits this report to the Education Committee, as the lead committee for
the Bill, under Rule 9.6.2 of Standing Orders.
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Education (Additional Support for Learning) (Scotland) Bill
Report of the Subordinate Legislation Committee
On Delegated Powers Provisions
Stage 1
Committee remit
1.
Under the terms of its remit, the Committee considers and reports on proposed powers to
make subordinate legislation in particular Bills or other proposed legislation and on whether any
proposed delegated powers in particular Bills or other legislation should be expressed as a power to
make subordinate legislation.
2.
The term “subordinate legislation” carries the same definition in the Standing Orders as in the
Interpretation Act 1978. Section 21(1) of that Act defines subordinate legislation as meaning “Orders
in Council, orders, rules, regulations, schemes, warrants, bye-laws and other instruments made or to
be made under any Act”. “Act” for this purpose includes an Act of the Scottish Parliament. The
Committee therefore considers not only powers to make statutory instruments as such contained in a
Bill but also all other proposed provisions conferring delegated powers of a legislative nature.
Background
3.
This Bill replaces the system for assessment and recording of children with special
educational needs established by the Education (Scotland) Act 1980 as amended. In place of that
system the Bill introduces a new system for addressing the additional support needs of children and
young persons who face a barrier to learning with the aim of enabling them to draw benefit from
school education.
4.
The Bill proposes new duties on education authorities to identify and make adequate and
efficient provision for the additional support needs of children and young people and requires other
bodies and organisations to help.
5.
A new national tribunal service is proposed and provision is made for local mediation and
dispute resolution services.
6.
Further explanation of the detailed content of the Bill and the underlying policy is contained,
as usual, in the Explanatory Notes and Policy memorandum accompanying the Bill.
Subordinate Legislative Powers
General
7.
The Bill contains a large number of powers to make subordinate legislation, all of which,
except the power contained in section 20(1), are new. The section 20(1) power is a re-enactment with
minor amendments of an existing provision. The Executive has supplied the customary memorandum
for the Committee, which describes the various powers with an explanation of the reasons for
delegating legislative power in each case. The memorandum comments in detail on sections 7(4),
11(6), 12(5) and schedule 1, 17(1), 19(2)(c) and (4), 20(1), 22(3),25,28(1) and schedule 2, all of which
confer powers on the Scottish Ministers to make subordinate legislation in the form of statutory
instruments. The Executive’s memorandum is reproduced at Appendix 1.
8.
Section 27 provides that, with the exception of those orders under section 25 that may
textually amend primary legislation (which are subject to affirmative procedure) and commencement
orders (which are subject to no procedure), the exercise of all other powers contained in the Bill will
be subject only to negative procedure since instruments made under those powers will normally be of
an administrative or technical nature.
9.
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such incidental, supplemental, consequential, transitional, transitory or saving provision as the
Scottish Ministers think necessary or expedient,



different provision for different purposes.

10.
In addition to the above powers to make subordinate legislation as such, the Bill also (section
23) confers on the Scottish Ministers very wide-ranging powers to issue non-statutory Codes of
Practice and Directions. These are considered below but are not referred to in the Executive’s
memorandum to the Committee.
11.
Powers of direction and determination, on which the Committee comments below, are also
conferred by paragraphs 8, 12 and 17 of schedule 1 on the President of the new Tribunal to be
established under the Bill. The Scottish Ministers are also given powers in paragraph 7 and 9 to
determine certain matters in relation to the staff of such Tribunals and the remuneration of members
which are also referred to below.
12.
The Committee noted, in addition, that there is no statutory provision for consultation before
any instruments are made or amended under the powers conferred by the Bill. The Executive states
in its memorandum that it intends to continue the consultative approach when implementing the
system that it has adopted when establishing the general policy of the Bill.
13.
However, as the Committee has observed on many previous occasions, to guarantee a
continuing duty to consult the surest method is the inclusion in the Bill of a statutory obligation (see for
example section 48 of the Food Safety Act 1990) perhaps in the form of a general provision that would
extend, except as otherwise specifically provided, to all exercises of delegated powers in the Bill.
14.
Having considered the following provisions of the Bill with the assistance of the Executive’s
memorandum, the Committee approves them without further comment: sections 22(3), 25, and 28,
paragraphs 2(4), 3(2)(c), 7, 8(1) and (3), 9(2) and (3), 11(1), 11(2), 12, 16 and 17 of schedule 1,
paragraphs 3(5), 4(3) and 6(6) of schedule 2.
15.
Co-ordinated Support Plans
Section 7(4)

Power to make further provision by regulations as to co-ordinated
support plans

Background
16.
Section 7(4) allows the Scottish Ministers to make regulations by way of statutory instrument
subject to annulment setting out the details of the Co-ordinated Support Plan defined in section 2 of
the Bill. An illustrative list of the type of provision that it is envisaged may be included in the
regulations is also given in the subsection. In addition to the matters described, the Ministers may
include such other matters as they consider necessary or expedient.
Report
17.
The Executive considers that it is appropriate for the matters described in subsection (4) to be
dealt with by way of subordinate legislation as they concern practical matters that are more
appropriate to subordinate than primary legislation and may need to be changed from time to time.
18.
The Committee accepts that some form of legislation is necessary if the desired degree of
uniformity in practice regarding the form and preparation of co-ordinated support plans is to be
achieved among education authorities and that this is a matter that is best dealt with in subordinate
legislation for the reasons given by the Executive.
19.
Although the terms in which the power is drafted are apparently very wide, the Committee
notes that the Ministers cannot alter the substance of the plan as set out in section 7(2). Regulations
can add to the requirements set out in subsection (2) but cannot detract from them.
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20.
It seems to the Committee that the only provision that might lead to difficulties is subsection
(4)(f), which empowers the Scottish Ministers to make provision for the disclosure of plans. The
Committee notes that, in making any regulations under this power, Ministers would have to take into
account the ECHR and in particular article 8 (right to respect for private life) but, even so, as the plans
might include sensitive personal detail there may be a slight concern about leaving a matter such as
this to subordinate legislation.
21.
In this connection, the Committee notes the difference between the drafting of this provision
and a somewhat similar provision in section 11(7) discussed below. It therefore seems to the
Committee that it would usefully improve this section if it were to be drafted in similar terms to
section 11(7) and the Committee makes that recommendation to the lead committee.
22.
Otherwise, the Committee approves the power and the annulment procedure chosen as
appropriate.
Changes in Schooling
Section 11(6)

Power to make provision by regulations for specified action in connection with
changes in the school education.

Background
23.
Section 11(6) makes provision for regulations made by the Scottish Ministers by statutory
instrument subject to annulment to require certain action to be taken by education authorities when a
child or young person, with additional support needs and for whose education they are responsible
has, or is likely to have, a change in their school education. The Executive gives, as an example,
regulations to require education authorities to plan for and prepare for transitions of such children and
young people who move school, or who may be returning to school after a spell in hospital. The
flexibility of regulations will allow the many varying and changing circumstances that may arise to be
accommodated and developments in practical application to be effected quickly.
Report
24.
The Committee noted the width of the power in subsection (6) but considered that, in all the
circumstances, it is sufficiently justified and therefore approves the power and procedure chosen.
Additional Support Needs Tribunals
Section 12(5)

Power to make further provision by regulations in connection with Additional
Support Needs Tribunals and the President

Background
25.
Section 12 makes provision for the establishment of Additional Support Needs (ASN)
Tribunals with various functions as set out in the Bill. The Bill provides that they will be under the
supervision of the Scottish Committee of the Council of Tribunals which means, amongst other things,
that any Rules for the procedure of the Tribunals must be subject to prior consultation with that
Committee.
26.
Section 12(5) allows the Scottish Ministers, by regulations subject to annulment, to make
further provision, over and above that already provided for in the Bill, relating to the Tribunals and their
President. The Tribunals will be a new judicial body. Whilst the Executive does not at present have
any proposed examples in mind of how this power might be used, it may be necessary to make further
provision in the light of experience of the operation of the new legislation.
27.
Section 12 and schedule 1 contain detailed provisions establishing the new statutory
Tribunals. In addition to these provisions and specific powers to make subordinate legislation for
various purposes already contained in these provisions, subsection (5) confers a general power on
Ministers to make regulations in connection with the Tribunals and the President as they think fit.
There is no requirement in the Bill for prior consultation on these Regulations and, the Committee
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noted, unless the Regulations contain rules for the procedure of the Tribunals, they will not be subject
to the automatic consultation requirements set out in the Tribunals and Inquiries Act 1992.
28.
As Regulations cannot be used to amend primary legislation, they cannot be used to affect
the basic structure of the Tribunals as set out in the Bill. The Committee, nevertheless, was
concerned at the width of the power and as the Executive had given no indication in its initial
memorandum as to how it envisaged the power would be used, asked the Executive to provide further
information and, in particular, to explain why the detailed substantive provisions and extensive
delegated powers already contained in the Bill were not considered sufficient.
29.
The Executive’s response, however, declined to elaborate further on the need for the power
and how it envisages that it will be used, stating only that if it knew what further provision would be
required it would have included it in the Bill. While the Committee appreciates that the Tribunals will
be new and may require “fine-tuning” it unsatisfactory for the Committee and the Parliament to be
expected to grant unlimited powers to Ministers to make delegated legislation in relation to the
Tribunals without any indication of how those powers might be used.
30.
There is no indication in the Bill that the contents of the legislation will necessarily be relatively
trivial, incidental or consequential. The Executive simply states that the power is proposed because it
would not be expected to burden the Parliament with primary legislation for what might be further
minor, additional provision. Whilst the Committee can readily endorse that view, there is nothing in
the drafting of the power that limits it to minor additional provision.
31.
Although there is no power to amend primary legislation, the Committee observes that the
power could be used to effect major changes in circumstances, for which purpose the Committee
might normally recommend primary legislation or at the very least affirmative procedure rather than
the negative procedure proposed. The Committee has no means of knowing whether or not this
situation would ever arise. Although regulations made under the power will be subject to negative
procedure, the Committee is aware that this does not always secure the degree of scrutiny that an
instrument may merit.
32.
In the Committee’s view, therefore, if the intention is that the exercise of the power is not to go
beyond minor, additional measures it should be drafted so as to exclude any wider exercise. It
certainly seems to the Committee that more limitation on the power is appropriate to the negative
procedure chosen. However, neither the drafting of the power nor the Executive’s response exclude a
broader use of the power. Therefore, particularly if the power is to stand unamended, the
Committee recommends that it should be subject at least to affirmative procedure.
33.
Moreover, the Committee is inclined to the view that, even with appropriate amendment to
clarify the extent of the power, there may be a case for affirmative procedure as there may be some
doubt as to what constitutes “minor” exercise of the power in this instance. The Committee draws its
view to the attention of the lead committee.
Section 17(1) Power to make provision by regulations for dispute resolution
34.
The Committee accepted in principle the need for some form of delegated powers in relation
to the subject matter of this section but, again, was concerned about the width and skeletal nature of
the power. It therefore asked for further examples of matters that might be included in the
Regulations.
35.
The Executive’s reply indicates that section 17 was a late inclusion in the Bill and it seems
that it has yet to clarify its policy thinking on the matter. In the circumstances, it is unsurprising that it
has been unable to provide more information for the Committee on how the power will be used. In
the Committee’s view, it would have been useful to know, for example, what the matters are that
cannot be dealt with through other appeal routes such as Education Appeal Committees or the ASN
Tribunals and will be dealt with under the new procedure. The Executive’s response throws no
further light on the point.
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36.
The Committee was therefore unhappy at again finding itself in the position of having to
consider a power when the Executive could offer no clear indication of how it is to be used. The
Committee notes from the memorandum that the Executive has included this provision in response to
concerns that arose during consultation and proposes further consultation with stakeholders in order
to develop its policy thinking. It seems to the Committee that policy development should precede and
thereby inform proposals for legislation.
37.
The Committee therefore expresses to the lead committee its grave concerns about the
very general scope of the power and what appears to have been less than adequate
consultation and policy development before bringing forward this proposed delegation of
power. Consequently, the Committee recommends that affirmative, rather than negative,
procedure should apply to the power as drafted.
Section 19(4)

Power to set time limits by regulations for the meeting of requests by
appropriate agencies subject to exceptions

38.
The power allows for regulations to be made to set time periods within which agencies must,
subject to exceptions, meet a request from an education authority to help it in the exercise of any of its
functions under the Bill. The Committee asked for an indication of the circumstances in which an
exception would be possible.
39.
The Executive explains that, at present, it has no specific examples in mind as to whether and
when the exception may apply but does indicate the type of situation where the power might be
relevant.
40.
It therefore seems to the Committee that, on this occasion, the power does not give
rise to any great concerns and is approved with the negative procedure proposed.
41.
Section 20(1)

Power to prescribe standards and requirements relating to the conduct of
special schools.

42.
This provision caused the Committee some concern. In principle, the Committee was content
that standards and requirements relating to the conduct of special schools should be enshrined in
legislation and subject to Parliamentary scrutiny. The power, though skeletal, was in effect a
consolidation and as a result it could be argued that the Committee’s hands were to some extent tied
so far as the detail of the provision is concerned. It would have been helpful, nevertheless, to have
had some indication of the possible content of regulations under the power.
43.
What concerned the Committee, however, was less the drafting of the section than the
comment in the memorandum to the effect that, notwithstanding the regulation-making power, the
Executive had chosen to proceed by way of non-statutory Guidance which, in particular, the
Parliament had no power to scrutinise. The Committee had some doubts as to the lawfulness of such
a practice.
44.
While it is true that a power to make subordinate legislation may be exercised from time to
time, there are limits on the exercise of this discretion. The Committee was mindful of the case law in
this area. For example, the decision of the House of Lords in the case of R v Secretary of State for
the Home Department ex.p. Fire Brigades Union [1995] 2AC 513 seemed to indicate that it was
unlawful for Ministers to fail to exercise a statutory power in proceeding instead by way of a nonstatutory scheme. The Committee therefore invited the Executive to comment.
45.
The Executive stated that it has found that the current system has operated satisfactorily
without the need to prescribe standards and requirements for special schools but indicates that, for
reasons given in its reply, regulations may be required in due course. It does not address the specific
point raised by the Committee.
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46.
The Committee is somewhat disturbed that the Executive is apparently ignoring a statutory
power that provides for scrutiny by Parliament in favour of non-statutory guidance that is not subject to
any parliamentary scrutiny, especially in the light of the case law on the subject.
47.
It appears to the Committee that under section 20 Parliament confers on Ministers important
powers of a legislative nature that, if not delegated, would have had to be included in primary
legislation. It does not seem appropriate to the Committee that Ministers assume such legislative
powers unilaterally and then exceed the terms of their delegation and parliamentary scrutiny by
proceeding instead by way of non-statutory direction or guidance.
48.
The Committee draws the case law cited to the attention of the lead committee and to
the Executive’s position above. The Committee recommends that the lead committee consider
its own view of this use of non-statutory guidance and the implications for scrutiny when a
delegated power is available but left aside.
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Section 23

Codes of Practice and Directions

49.
Section 23(1) confers on Scottish Ministers a duty to issue a code of practice providing
guidance as to the exercise by education authorities of the functions conferred on them by virtue of
the Bill. Powers are also conferred on the Scottish Ministers to give directions to education authorities
as to the exercise of their functions under the Bill.
50.
The Committee considered that, although the Bill did not provide for the code of practice or
directions to take the form of statutory instruments, they were nevertheless legislative in character
rather than concerned purely with matters of an administrative or explanatory nature. The Committee
was therefore concerned that the Bill did not provide even for publication of the code or directions, far
less for any parliamentary scrutiny.
51.
The Committee has expressed concerns on a number of occasions at the extent to which
non-statutory instruments that are not subject to any scrutiny by the Parliament appear to be used for
purposes of a legislative nature. The Committee has always supported the use of guidance where
appropriate as a means of assisting persons who might be affected by legislation to understand that
legislation. It is another matter where the guidance may supersede or substitute for proper legislative
provision.
52.
In order to address the problem of accountability to Parliament, the Committee has previously
suggested various options for achieving a degree of parliamentary scrutiny of guidance and codes of
practice. Options include simply making a particular set of guidance or code of practice subject to
affirmative or annulment procedure without being made as statutory instruments, though that route is
also possible. In some cases, simply laying the documentation before the Parliament without any
subsequent formal procedure may seem sufficient. The Committee again asked the Executive for its
comments.
53.
In its response, the Executive indicates that it does intend to publish the code of practice and
will bring forward an amendment to make this clear. While the Committee is pleased to have that
undertaking from the Executive, it does not, however, address its main concerns. In relation to
directions, the Executive states only that it considers that directions have the advantage of speed and
flexibility, which would be difficult to achieve in regulations that are subject to a form of Parliamentary
scrutiny.
54.
The Committee was rather puzzled by this reply as a reason often given for consigning
matters to subordinate legislation is its very speed and flexibility. The reply also assumes that the only
method of securing parliamentary scrutiny is by way of regulations. But there are many ways in which
accountability to the Parliament can be achieved other than by regulations subject to annulment. Nor
is it obvious, in any event that such procedure would lead to delays. For example, regulations are
frequently made in the area of food safety which are then brought into immediate effect. It does not
appear that parliamentary scrutiny causes any practical difficulties in such cases.
55.
Again, the Committee expresses its concern about the need for appropriate and
effective scrutiny of legislative and quasi-legislative actions by Ministers in relation to
delegated powers. The Committee is not satisfied in the case of this power that the
Executive’s approach provides for an appropriate degree of Parliamentary scrutiny and
recommends to the lead committee that some provision to that effect should be made.
Schedule 1
Background
56.
This schedule makes detailed provision for the constitution, membership, procedures,
financing and reporting with respect to the new Tribunals.
57.
As well as detailed provisions on the face of the Bill the schedule contains a large number of
delegated powers on most of which the Committee has no comment to make (see paragraph 14).
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58.
Paragraphs 2(1), 3(1)(a) and (b) enable regulations made by the Scottish Ministers to
prescribe the qualifications, training and experience required of the President, conveners and
members of Tribunals, respectively. The Executive considers that this detail is more appropriate for
subordinate legislation as there will be a need to ensure that the qualifications, training and
experience required of Tribunal members is up to date.
Report
59.
This appears in principle to be an appropriate use of delegated powers which the
Committee accepts as drafted.
60.

There are no further delegated powers provisions in the Bill of concern to the Committee.
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Appendix 1

MEMORANDUM TO THE SUBORDINATE LEGISLATION COMMITTEE BY THE SCOTTISH
EXECUTIVE

EDUCATION (ADDITIONAL SUPPORT FOR LEARNING) (SCOTLAND) BILL
Provisions Conferring Power to Make Subordinate Legislation

Purpose
This Memorandum has been prepared by the Scottish Executive to assist consideration by the
Subordinate Legislation Committee, in accordance with Rule 9.6.2 of the Parliament’s Standing
Orders, of provisions in the Education (Additional Support for Learning) (Scotland) Bill conferring
powers to make subordinate legislation. It describes the purpose and nature of each such provision
and explains why the matter is to be left to subordinate legislation. This Memorandum should be read
in conjunction with the Explanatory Notes and Policy Memorandum for the Bill (documents SP Bill 11EN and SP Bill 11-PM, respectively).
Policy Context
The Bill aims to modernise and strengthen the system for supporting children’s and young persons’
additional support needs to enable them to draw benefit from school education. The Bill proposes
new duties on education authorities to identify and make adequate and efficient provision for the
additional support needs of children and young people and requires other bodies and organisations to
help. A new national tribunal service is proposed and provision is made for local mediation and
dispute resolution services.
The Bill replaces parts of the Education (Scotland) Act 1980 (as amended) relating to provision for
children and young people with special educational needs and assessing and recording those who
require a Record of Needs. All matters relating to additional support needs are intended to be
contained within this Bill.
Subordinate Legislative Powers
The Bill provision in relation to subordinate legislation as follows:
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regulations about Co-ordinated Support Plans (section 7(4))



regulations on action required when schooling changes for those with additional support
needs (section 11(6))



regulations as to the Additional Support Needs Tribunals and rules of procedure for the
Tribunals (section 12(5) and schedule 1)



regulations requiring dispute resolution procedures (section 17(1))



orders specifying certain persons as “appropriate agencies” for the purposes of the Bill
(section 19(2)(c))



regulations setting time limits for compliance by agencies with requests from education
authorities (section 19(4))



regulations about the conduct of special schools (section 20(1))



regulations about publication of information (section 22(3))
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regulations about placing requests and appeals (schedule 2)

The Bill also makes provision for consequential, ancillary, commencement provisions etc. as follows:


order making ancillary provision for purposes or in consequence of the Bill (section 25)



commencement orders (section 28(1))

All powers to make subordinate legislation in the Bill are conferred on the Scottish Ministers. All these
powers are new, with the exception of that in section 20(1), though some do echo similar powers
under the current system. Section 20 (with minor modifications) replaces 65F of the 1980 Act, in
order to bring all provision relating to additional support needs into this Bill.
Section 27 sets out the Parliamentary procedure applicable to any orders, regulations or rules made
under the Bill. Orders under section 25 may textually amend primary legislation and where they do so
are subject to affirmative procedure. The Executive considers that for the other powers contained in
the Bill the use of negative procedure would be more appropriate since they will normally be of an
administrative or technical nature.
Section 27 of the Bill also makes general provision as to the scope of powers in the Bill to make
orders, regulations or rules. It specifies that any such power includes the power to make:


such incidental, supplemental, consequential, transitional, transitory or saving provision as the
Scottish Ministers think necessary or expedient,



different provision for different purposes.

The intention behind taking subordinate legislation powers is to ensure flexibility in accommodating
and responding to changing circumstances and new developments in the field of education without
the necessity for further primary legislation. The intention is to use the subordinate legislation powers
to provide for operational matters relating to the application of the new system proposed in the Bill.
This will allow the Scottish Ministers to respond quickly to effect necessary changes required as a
result of developments affecting the practical application of the proposed system. Also, the Scottish
Ministers intend to continue the consultative approach, taken in establishing the policy on the
proposals in the Bill, in order to establish the practical detail to support implementation of the system
and require flexibility to accommodate such input.
Subordinate legislative powers
CO-ORDINATED SUPPORT PLANS
Section 7(4)

Power to make further provision by regulations as to co-ordinated
support plans

Power conferred on:

The Scottish Ministers

Power exercisable by:

Regulations made by Statutory Instrument

Parliamentary Procedure:

Negative Resolution of the Scottish Parliament

Section 7(4) will allow for regulations to set out the details of the Co-ordinated Support Plan. It is
intended that such regulations will establish a common template for Co-ordinated Support Plans and
set standards and procedures on the management and administration of Plans, transfer of Plans
between education authorities and the disclosure of Plans. For example, they will be used to set time
limits within which education authorities must prepare a Plan once the decision has been taken that
the child or young person requires a Co-ordinated Support Plan. These practical matters are more
appropriate for subordinate legislation than the face of the Bill because they may require to be
changed in light of experience and developments, for example in work practices or information
technology.
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CHANGES IN SCHOOLING
Section 11(6)

Power to make provision by regulations for specified action in connection with
changes in the school education

Power conferred on:

The Scottish Ministers

Power exercisable by:

Regulations made by Statutory Instrument

Parliamentary Procedure:

Negative Resolution of the Scottish Parliament

Section 11(6) makes provision for regulations to require certain action to be taken by education
authorities when a child or young person, with additional support needs and for whose education they
are responsible, is or is likely to have a change in their school education. For example, it is intended
that this will be used to require education authorities to plan for and prepare for transitions of such
children and young people who move school, or who may be returning to school after a spell in
hospital. The regulations will also be used to require authorities to, for example, liaise with and pass
on information, about the individual’s additional support needs and the provision they require, to the
new school and to do so within set time limits. The flexibility of regulations will allow the many varying
and changing circumstances that may arise to be accommodated and developments in practical
application to be effected quickly.
ADDITIONAL SUPPORT NEEDS TRIBUNALS
Section 12(5)

Power to make further provision by regulations in connection with Additional
Support Needs Tribunals and the President

Power conferred on:

The Scottish Ministers

Power exercisable by:

Regulations made by Statutory Instrument

Parliamentary Procedure:

Negative Resolution of the Scottish Parliament

Section 12(5) will allow further provision, over and above that already provided for in the Bill, relating
to the Tribunals and their President to be made in regulations. The Tribunals will be a new judicial
body. Whilst the Executive does not at present have any proposed examples in mind of how this
power might be used, it may be necessary to make further provision in the light of experience of
operation of the new legislation and the power in section 12(5) will enable that.
Schedule 1 also contains particular instances of the provision which may be made in regulations
under section 12(5). It also confers a power to make rules for the Tribunals. These are—
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•

Paragraphs 2(1), 3(1)(a) and (b) will enable the regulations to prescribe the qualifications,
training and experience required of the President, conveners and members of Tribunals,
respectively. For example, legal qualifications required by the President and by conveners of
Tribunals and the experience in additional support needs required of members of Tribunals.
This detail is more appropriate for subordinate legislation as there will be a need to ensure
that the qualifications, training and experience required of Tribunal members is up to date.

•

Paragraph 2(4) will enable the regulations to provide for delegation by the President of any of
his or her functions to any convener of the Tribunals or any member of staff. This can be
used to specify the function to be delegated and to whom it is delegated, for example,
possibly delegating decisions on location and timing of a Tribunal hearing to the convener of
that Tribunal. Experience of operation of the Tribunals may require these matters to be
adjusted and the use of subordinate legislation will allow the views of the President to be
taken into account without the need for primary legislation.
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•

Paragraph 3(2)(c) will enable other criteria, if required, under which an individual is
disqualified from being a Tribunal member to be prescribed in the regulations. This would be
in addition to that in paragraphs 3(2)(a) and (b) which disqualify members of the Scottish
Parliament and the Scottish Ministers and Deputy Ministers. It may be that once Tribunals
are operational, certain other classes of person should be disqualified in order to maintain
confidence in the tribunal service. Further disqualifications may be specified by reference to
the holding of specified offices or positions and the power enables the list of disqualifying
offices and positions to be adjusted over time.

•

Paragraph 11(1) will enable rules as to the practice and procedure of the Tribunals to be
made. Paragraph 11(2) lists particular matters for which the rules may provide. This will be a
new Tribunal service where operational experience may require future adaptations to practice
and procedure. The Scottish Ministers do not wish to prescribe the detail of operational
matters in primary legislation, but would prefer to use rules which can be updated as practice
and procedure dictate. As the Tribunals will be under the supervision of the Scottish
Committee of the Council on Tribunals, that Committee will be consulted on any rules
proposed to be made.

•

Paragraph 16 will enable the regulations to provide for the disclosure of specified information,
at specified times to the Scottish Ministers and other specified persons. This may be used to
respond to requests for information from interested parties who may only realise the
usefulness of such information to their functions once the tribunal system is operational.

DISPUTE RESOLUTION
Section 17(1)

Power to make provision by regulations about the resolution of disputes
between an education authority and the parents of a child or young person
regarding its functions under the Bill.

Power conferred on:

The Scottish Ministers

Power exercisable by:

Regulations made by Statutory Instrument

Parliamentary Procedure:

Negative Resolution of the Scottish Parliament

Section 17(1) will enable the Scottish Ministers by regulations to make provision about dispute
resolution. In particular, the regulations may require education authorities to make provision for
procedures for resolution of specified disputes concerning specified functions under the Bill. It is
intended that this will cover disputes concerning matters that will not be eligible for referral to the
Tribunals or for appeal to an Education Appeal Committee. The Scottish Ministers wish to reflect the
views of stakeholders in the detail of the application of dispute resolution and therefore consider this
will be better achieved in subordinate legislation rather than comprehensively set out in primary
legislation.
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APPROPRIATE AGENCIES
Power to specify person, other than local authorities and Health
Boards, as “appropriate agencies” for the purposes of the Bill

Section 19(2)(c)
Power conferred on:

The Scottish Ministers

Power exercisable by:

Order made by Statutory Instrument

Parliamentary Procedure:

Negative Resolution of the Scottish Parliament

Section 19(2)(c) allows the term “appropriate agencies” to comprise such other persons, in addition to
other local authorities and Health Boards, as may be specified by order. By virtue of section 27(2)(b),
an order could specify different persons for the purposes of different provisions of the Bill. For
example, voluntary organisations may be specified as an appropriate agency for the purposes of
providing additional support outwith that by the education authority as part of the criteria for a Coordinated Support Plan (section 2(1)(c)(ii)). Careers Scotland and Further Education Colleges, for
example, could be specified as appropriate agencies for the purposes of planning and preparing the
young person for the transition from school (section 10(6)). If agencies and their functions alter, this
subordinate legislation power will allow such changes to be accommodated without the need for
primary legislation.
Section 19(4)

Power to provide by regulations that appropriate agencies must meet
requests under section 19(1), subject to exceptions, within specified time
periods

Power conferred on:

The Scottish Ministers

Power exercisable by:

Regulations made by Statutory Instrument

Parliamentary Procedure:

Negative Resolution of the Scottish Parliament

Section 19(4) will enable time periods to be set within which agencies must, subject to exceptions,
meet a request from an education authority to help it in the exercise of any of its functions under the
Bill. Education authorities will be obliged to carry out certain functions within specified time limits, for
example preparation of a Co-ordinated Support Plan. By virtue of section 27(2)(b) different time limits
could be specified for different purposes. Where they seek help from other agencies in carrying out
these functions, there should be no unnecessary delay to those agencies responding. Providing for
this in subordinate legislation is consistent with provision for establishing time periods that will apply to
certain functions of education authorities.
SPECIAL SCHOOLS
Section 20(1)

Power to prescribe standards and requirements relating to conduct of special
schools

Power conferred on:

The Scottish Ministers

Power exercisable by:

Regulations made by Statutory Instrument

Parliamentary Procedure:

Negative Resolution of the Scottish Parliament

Section 20(1) will enable matters relating to the conduct of special schools to be prescribed. Section
20, with minor modifications, is a re-enactment of section 65F of the Education (Scotland) Act 1980.
The power would only be used if required. At present guidance is felt to be sufficient in these matters,
but the power may be used if it appeared that responsible bodies were failing to have regard to
guidance or if clarification was necessary.
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PUBLISHING INFORMATION
Section 22(3)

Power to make further provision by regulations as to publication of
information by education authorities

Power conferred on:

The Scottish Ministers

Power exercisable by:

Regulations made by Statutory Instrument

Parliamentary Procedure:

Negative Resolution of the Scottish Parliament

Section 22(3) provides for further provision to be made regarding publishing information relating to an
authority’s policy, provision etc. for additional support needs. In particular, regulations may prescribe
further information to be published and may set timescales and the form and manner in which the
information should be published. It is intended that the latter will, for example, set a requirement for
information to be made available in alternative forms. The use of subordinate legislation will allow
adaptations to be made in light of experience of application of the new system and developments in,
for example, information technology.
ANCILLARY, COMMENCEMENT PROVISION ETC
Section 25

Power by order to make incidental, supplemental, consequential, transitional,
transitory or saving provision

Power conferred on:

The Scottish Ministers

Power exercisable by:

Order made by Statutory Instrument

Parliamentary Procedure:

Affirmative where it makes textual amendment to an Act, otherwise
negative.

This section will enable the Scottish Ministers by order to make ancillary provision for the purposes of
the Bill or in consequence of it. It is intended that the power will, for example, be used to detail the
transitional arrangements required to change over from the current Record of Needs system to the
proposed system. For instance, education authorities will have to consider each child or young
person with a Record of Needs as to whether they require a Co-ordinated Support Plan or not.
Subordinate legislation will be used to set out the detail of transitional arrangements and the
timescales within which conversion to the proposed system should be achieved.
By virtue of section 27(3) an order under section 25 may modify an enactment. Where this is used,
the order will be subject to affirmative procedure. Whilst schedule 3 details currently known
consequential amendments to existing legislation this power is intended to cover the possibility that
other amendments may be identified after the Bill has been enacted and to avoid the need for further
primary legislation to make changes of a technical nature.
Section 28

Power to commence provisions by order

Power conferred on:

The Scottish Ministers

Power exercisable by:

Order made by Statutory Instrument

Parliamentary Procedure:

None

Section 28 provides for the Scottish Ministers by order to appoint the day on which the Act comes into
force. By virtue of section 27(2)(b), the Scottish Ministers may set different days for different
purposes. Any such order would not be subject to any Parliamentary procedure. This is standard
commencement provision.
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Placing requests
Schedule 2
Sections 28A and 28D of the Education (Scotland) Act 1980, as amended, give the Scottish Ministers
powers to make regulations concerning placing requests in cases where there are no issues of
additional support needs involved. Placing requests for children and young persons with additional
support needs are not covered by the 1980 Act provisions and instead bespoke provision for placing
requests relating to such children and young persons is made in the Bill. However, this bespoke
provision is modelled on the provision in the 1980 Act. Accordingly similar regulation making powers
have been taken as exist in the 1980 Act.
•

Paragraph 3(5) will enable the Scottish Ministers to prescribe the upper limits on the number
of reserved places that an education authority may hold. This mirrors section 28A(3C) of the
1980 Act.

•

Paragraph 4(3) will allow the Scottish Ministers to set time periods within which education
authorities must inform parents (or young persons) of the authority’s decision on a placing
request. This mirrors section 28A(5) of the 1980 Act.

•

Paragraph 6(6) provides for regulations relating to procedures regarding appeals on refused
placing requests. In particular these may be used to require education authorities to make
information available relevant to their decision on the placing request and also to set time
limits for appeal committees to determine appeals. This mirrors section 28D(3) of the 1980
Act.

It is intended to use the powers in paragraphs 4(3) and 6(6) to make provision (likely to be in one set
of regulations) for deeming decisions to have been taken by education authorities and appeal
committees where those bodies have not reached a decision in relation to a placing request or an
appeal.
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Appendix 2
THE EDUCATION (ADDITIONAL SUPPORT FOR LEARNING) (SCOTLAND) BILL
Response to Letter from Subordinate Legislation Committee
1.
The Scottish Executive has considered the Committee’s letter of 2nd December 2003 and
responds as follows:
Section 12(5)
2.
Section 12(5) contains a general power for Scottish Ministers to make provision as to the
Tribunals and the President. As the Committee has noted, this is not a power to amend primary
legislation. The general power would allow Scottish Ministers to make further provision over and
above that already detailed in section 12 and schedule 1. Section 12 and schedule 1 create new
statutory tribunals. It is precisely because it is not possible to predict now the precise nature of
what further provision may be required in the operation of the new tribunals that the Executive
considers the power is needed. If we could now predict what might be needed, provision for it
would be included in the Bill. Section 12(5) confers the power to deal with matters where it would
not be expected to burden the Scottish Parliament with further primary legislation on what might be
a minor additional provision. The Executive considers that the flexibility afforded by the power is
desirable. However, the ability of the Scottish Parliament to scrutinise any provision made under
the power has not been removed.
Section 17(1)
3.
Section 17 was included in the Bill in the advanced stages of its preparation for introduction
in response to concerns raised during consultation. Those concerns related to what mechanisms
would be put in place particularly for parents of children who have Records of Needs under the
present system but who would not qualify for a Co-ordinated Support Plan under the Bill’s
provisions. At present, the Executive has no definitive model in mind but is considering whether the
Social Work Complaints model could prove a useful template. The Executive wishes to develop its
thinking in this area in consultation with stakeholders and the Education Committee. Dispute
resolution will be in addition to mediation but will only be for matters that cannot be dealt with
through other appeal routes such as Education Appeal Committees or the ASN Tribunals.
Section 19(4)
4.
The power to provide for exceptions to the prescribed timescales for complying with
requests for help is discretionary rather than mandatory. At present the Executive has no specific
examples in mind of if and when the exception may apply but it may, for example, be appropriate to
make such provision where a date for an assessment to be conducted by the appropriate agency
cannot take place because the child is ill and the rescheduled appointment will take the body
beyond the time limit for complying with the request. It is expected that this is an area that will be
highlighted in consultation on draft regulations produced under the power.
Section 20(1)
5.
The Executive has found that the current system has operated satisfactorily without the
need to prescribe standards and requirements for special schools. However, the Executive is
aware that current developments in this area, for example, mainstreaming and the new definition of
“special school” under the Bill, raise the possibility that regulations may be required in due course.
Section 23
6.
Section 23(1) places a duty upon Scottish Ministers to issue a code of practice. It has
always been the Executive’s intention to publish that code but the Executive accepts that there may
be some ambiguity in the word “issue” when compared with the duty of publication placed upon
education authorities under section 22. The Executive will bring forward an amendment at stage 2
to make explicit the duty to publish the code.
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7.
In relation to the power to issue directions to education authorities, the Executive considers
that directions have the advantage of speed and flexibility, which would be difficult to achieve in
regulations that are subject to a form of Parliamentary scrutiny.
Scottish Executive Education Department
4th December 2003
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ANNEXE C – REPORT BY FINANCE COMMITTEE
Stage 1 Report to the Education, Committee on the Financial Memorandum of the Education
(Additional Support for Learning) (Scotland) Bill
The Finance Committee reports to the Education Committee as follows—
Introduction

256. Under Standing Orders, Rule 9.6, the lead committee in relation to a Bill must consider and

report on the Bill’s Financial Memorandum at Stage 1. In doing so, it is obliged to take account of
any views submitted to it by the Finance Committee.

257. This report sets out the views of the Finance Committee in relation to the Financial

Memorandum published to accompany the Education (Additional Support for Learning) (Scotland)
Bill, for which the Education Committee has been designated by the Parliamentary Bureau as the
lead Committee at Stage 1.

Background

258. At its meeting on 18 November 2003, the Committee took oral evidence on the Bill from the

Convention of Scottish Local Authorities (COSLA) which was represented by Councillor Rev Ewan
Aitken (Education Spokesperson), Martin Vallely (Special Education, City of Edinburgh Council),
Alan Ross (Social Work Department, East Lothian Council) and Donald Thomas ( Head of Finance
and Personnel, Education Resources, South Lanarkshire Council). The Committee also took
evidence from the Scottish NHS Confederation which was represented by Hilary Robertson
(Director) and Susan Aitken (Policy Officer).

259. At a separate session on 2 December 2003, the Committee took oral evidence from Scottish
Executive officials; Mike Gibson (Head of the Additional Support Needs Division), Donna Bell
(Finance and Central Services Department), Naseef Huda (Research, Economic and Corporate
Strategy Unit) and Jillian Boyle (Performance Management and Finance, Health Department).
260. In addition to the oral evidence taken at these meetings, the Committee also received written
evidence from COSLA, the Scottish NHS Confederation, the Scottish Executive, Careers Scotland,
the Scottish Further Education Funding Council and the Scottish Legal Aid Board. These
submissions are reproduced as Appendix A to this report and the Committee would like to thank all
those organisations which took the time to provide their views on the Financial Memorandum.

Financial Memorandum

261. The Financial Memorandum accompanying the Bill sets out both the costs of implementation
and recurring costs arising as a result of the Bill. It acknowledges that apart from costs on the
Scottish Executive, costs will also fall on local authorities and health bodies. The memorandum
also asserts that while new costs will fall on both Careers Scotland and further education colleges,
existing annual costs will cease and so therefore, the Bill should be cost neutral for those
organisations.
262. The Financial Memorandum estimates the costs for implementing the new framework for
additional support needs. It also shows any savings that are made as a result of the abolition of
the current Record of Needs. The Memorandum contains details of the assumptions made when
arriving at these costs and additionally provides cost ranges. The table in the Financial
Memorandum shows that net annual on-going costs from year 3 onwards are estimated to be
£3.48m, that net costs for transitional years 1 and 2 are estimated to be £9.6m and that one-off
costs are estimated to total £1.03m. These net costs are arrived at by using the mid-point of
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estimated ranges for the cost of implementing the new system and offsetting the savings from
cessation of the previous system.
Summary of Evidence

263. There were a number of concerns raised in oral evidence sessions and in written evidence
which the Committee received. These concerns relate not only to the accuracy of the Financial
Memorandum but also to the feasibility of tracking costs under the policy proposed.
Co-ordinated Support Plans (CSPs)

264. The main concern relates to the cost of CSPs. In the Financial Memorandum, the Executive

states that the cost of administering the system of CSPs will be in the range of £6.3m to £8.3m per
annum, with the mid-point best estimate figure of £7.3m shown in Table 1 of the Financial
Memorandum. This figure of £7.3m has been arrived at on the assumption that 50 per cent of
children who currently have a Record of Needs will qualify for a CSP and in addition, that 0.3 per
cent - 0.6 per cent of the school population (who do not currently have a record of need) will also
qualify for a CSP.

265. In evidence, the Executive explained that they convened a Financial Memorandum Working

Group comprising COSLA and other stakeholders in order to inform the assumptions used in the
Financial Memorandum. The Executive further stated that in terms of the assumptions which had
been made “the information….used was the information that we received from COSLA and the
other stakeholders in the first place.” 95

266. However, COSLA has stated in written and oral evidence that it believes the number of
children whom the Executive believe will qualify for a CSP has been substantially under-estimated.
COSLA’s assertion is that up to 3 per cent of the pupil population may be eligible for a CSP. 96
When questioned about this, COSLA further explained that:
“we assumed that at least 80 per cent of children who have a record of needs would qualify
for a co-ordinated support plan. When we take into account the additional children and
young people who might be captured by the definition, the figure rises to at least 3 per cent
of the school population” 97

267. Careers Scotland submitted a written submission to the Committee.

The Committee
recognises that as they did not appear before the Committee, there was not the opportunity to seek
clarity as to which “client group” their submission refers eg, are they referring only to children to
whom they currently give help, or additionally to children who may be deemed to have additional
needs under this Bill? They did state that they believed that under the provisions of the Bill, that
“more than 20 per cent of young people may require additional support.” 98 The Executive has
asserted that while there are children who will be deemed to have additional needs under the
definitions in this Bill, many of these children are already receiving additional support.

268. The Committee is extremely concerned about the discrepancies in the figures for those

requiring a CSP as this fundamentally affects the cost of the Bill and questioned both COSLA and
the Executive to try to ascertain how these differing figures have arisen.

269. The Bill defines both “additional support needs” and “co-ordinated support plans”. The Bill’s
Explanatory Notes state that:

95

Bell, Official Report, 2 December 2003, Col 651
Submission from COSLA
97
Vallely, Official Report, 18 November 2003, Col 585
98
Submission from Careers Scotland
96
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“The need for additional support is related to the ability to benefit from school education.
Support is considered as additional if it is provision that is different in some way from that
generally provided for children of the same age in pre-school centres and schools.” 99

270. The Notes go on to say that:
“A child or young person requires a co-ordinated support plan if they have enduring
additional support needs that have a significant adverse effect on their education and that
require support from services outside education.” 100

271. However, the Committee is concerned that the Bill is not more explicit in its definitions and

believes that this is the cause of the discrepancies which have arisen. This has made it extremely
difficult for the Committee to assess the accuracy of the Financial Memorandum.

272. COSLA submitted supplementary written evidence after its appearance before the
Committee. Although COSLA had originally stated that 3 per cent of children could be eligible for
CSPs, this further submission states “our estimate that 15 per cent of the child population could be
captured by the Bill and require a CSP seems to be a reasonable one”. 101

273. The COSLA submission lists a number of areas where it believes children may be eligible for

a CSP such as dyslexia, ADHD, dyspraxia and language/autistic spectrum disorders. The list of
examples also includes children who are bilingual, gifted or homeless and children of ethnic
minorities, of travellers or at some other cultural disadvantage. COSLA goes on to state that “until
the Executive provides more detail of the criteria for opening a CSP, the issue of the proportion of
children captured by the CSP will remain problematic and resourcing uncertain.” 102

274. When questioned about this, the Executive responded that this estimate was “nowhere near

the policy intention and, from that point of view, we feel that the figures that COSLA has produced
are not accurate.” 103 But even if the Committee discounts their higher estimate, the costs
anticipated by COSLA are far higher than those identified in the Financial Memorandum.

275. The Committee is concerned not merely that definitions in the Bill are not sufficiently explicit.

It also questions the fact that the policy intention underlying the Bill does not spell out sufficiently
clearly which children it is intended the provisions in the Bill will apply to and which children will not
be covered. When the Executive talks about those children who would not pass the severity test
for a CSP, it is not at all clear what the threshold would be for such a test. Leaving these matters
to guidance is not appropriate and the evidence presented to the Committee shows that there are
widely divergent interpretations even among experts.

276. Further complicating matters is the amendment to section 2(1)(c)(i) where the word “and”
has been replaced by the word “or”. In evidence, COSLA explained it believed that this change
would mean that more children would be eligible for CSPs and therefore there would be an impact
on costs.
277. However, the Minister for Education and Young People wrote to the Convener of the

Education Committee to clarify this point. This letter is attached as part of Appendix A. This point
was further clarified in oral evidence from the Executive. It is contended that the policy intention
has not altered as a result of this drafting change rather that the change was made to clarify the
position. The Executive explained that “legally, “education authority” and “local authority” have the
same meaning under the Education (Scotland) Act 1980……When the term education authority is
used in education legislation, it is used in the context of the education authority carrying out its

99
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education functions”. 104 Therefore, it is argued that this change has been made so that explicit
reference is made to “the functions of an education authority other than its education function to
clarify that local authority services other than education are to be regarded in the same way as
those from other agencies for purposes of this Bill.” 105

278. While the Committee appreciates the point that is being made, it believes that this is further

evidence of the problem of interpretation and would reiterate the point that it has been extremely
difficult for the Committee to scrutinise the Financial Memorandum.

279. The Committee is aware that the situation is unlikely to become clearer until a Code of
Practice is produced. As COSLA stated in oral evidence:
“we are concerned that the code of practice, which will help to make the bill work, and the
legislative guidance need to be bottomed out before we can understand the costs associated
with the bill. That is the key issue. We are saying that if we interpret the bill in one way, it
has particular consequences, but if we interpret it in another way, it has different
consequences.” 106

280. COSLA had asked that the Financial Memorandum Working Group be reconvened to further

analyse the costings and to monitor on-going costs. The Executive responded that to give more
detail about the criteria without reframing the Bill is “about unpicking the definition that is contained
in the primary legislation and giving detailed advice. We have set up an additional support needs
advisory group which is chaired by a senior civil servant and involves COSLA and other
stakeholders”. 107 But because the key definition of “additional support needs” is so general and the
criteria to be used to determine which children “require a co-ordinated support plan” so unspecific,
it is very difficult to assess the cost of implementing the framework.

281. A further concern arises from the fact that patterns of needs may vary significantly between
local authorities, depending on level of deprivation and other factors. The consequences of the
implementation of the Bill on different local authorities did not appear to have been taken
adequately into account when assessing the overall costs of implementation across Scotland.

Mediation services and tribunals
282. The Committee is also concerned that a knock-on effect of the differences in interpretation of
CSPs will be that the cost of providing mediation services and of convening tribunals could be
much greater than is stated in the Financial Memorandum. The Bill will require local authorities to
provide an independent mediation service. The Bill also sets up Additional Support Needs
Tribunals for Scotland (the costs for which fall on the Executive) and would involve local authorities
preparing for and attending such tribunals.

283. COSLA’s view is that confusion over the legislation and interpretation of definitions may lead

to a much larger number of appeals than is envisaged by the Financial Memorandum cause the
Committee concern. The Executive has asserted that the situation will become clearer as advice
and guidance is developed and had cited the example of Record of Needs where the definition
could be seen as applying to 15 to 20 per cent of the population where in fact it applies to 2 per
cent of the population 108 . However, the Committee is of the view that at least until such advice and
guidance is developed, there is a very real danger that the number of appeals taken will exceed the
estimate in the Financial Memorandum very significantly.

284. The confusion over eligibility for CSPs as outlined in the preceding paragraphs, coupled with
the potentially significant resource requirements associated with mediation and tribunals, leads the
Committee to wonder whether local authorities will have sufficient resources to implement this Bill
and still have adequate resources for mainstream teaching. As COSLA stated:
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“we are concerned about pressures that the tribunal system and the mediation system will
exert – it is clear that resources will be tested.” 109

285. It is of great concern that if Executive guidance is insufficiently clear or robust, that tribunals
looking at individual cases could create precedents which override the professional judgement of
teachers about the best use of available resources. As well as potentially requiring a significantly
higher level of additional resource than envisaged in the Financial Memorandum, tribunal
judgements could distort resource use at a local authority level or, even more worryingly, at school
level.
Pupil Records and placing requests
286. The Committee also notes from evidence that there could be an increased demand for
placing requests, given the uncertainties over definitions, and that there is also likely to be higher
demand for access to pupils’ records. While COSLA were unable to estimate the specific costs for
such increased demand, the Committee is of the view that this would create an additional
administrative burden being placed on local authorities and consequently, could add to costs.
Staffing numbers and training

287. It is clear from the Bill that there will be implications for staffing levels and staff training both

within local authorities and other organisations, such a health boards. In evidence, the Scottish
NHS Confederation, like COSLA, said it believed that more children will have a CSP than currently
have a Record of Needs. The Confederation also said that while some children who do not
currently have a Record of Needs already have a medical intervention, others do not. 110

288. A number of these interventions which will be required to implement CSPs are likely to
require speech and language therapists, physiotherapists and occupational therapists.
Confederation stated that:

The

“we would probably need about an additional 60 therapists in each of the three categories of
therapy. It is hard to know how that will translate into cost, because there will be a number
of variations to do with grades and the additional expenses that go with an individual’s
discharging of their duties. Our estimate is that that would cost roughly £2.4 million across
Scotland.” 111

289. In addition, the Confederation pointed out that as awareness of needs increases, so too will
the demand for these services and that “what has been raised with us is the question of the unmet
need in the existing system and the potential for greater needs coming through. The concern has
been not so much as about the figures that are in the financial memorandum as about what may
have been missed or excluded.” 112

290. Again, the Committee is concerned that the costs of implementing this aspect of the Bill may
be significantly greater than the estimates given in the Financial Memorandum.
submission the Executive stated that:

In its written

“it was acknowledged by all that views on cost implications were influenced and affected by
other factors, particularly workforce matters (in social word services and health therapy
services) and the recently commenced legislation on the presumption of
mainstreaming…...the Executive recognises that both these issues are a concern to
stakeholders, but considers that as they are not a direct consequence of the Bill the costs
associated with them should not form part of the Financial Memorandum” 113
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291. The Committee recognises the point that is being made, but believes there are so many
uncertainties surrounding the Bill that it is extremely difficult to ascertain where the line is drawn
between what is a direct consequence of the Bill and what is not.

Conclusions and recommendations

292. While the Committee recognises that the Financial Memorandum does attempt to explain the

assumptions underlying the costs attributed to the Bill and provides ranges where applicable, it is
not convinced by these assumptions. As outlined in the previous paragraphs, the lack of specific
definitions has led to differing interpretations of CSPs and eligibility for such plans and
consequently, major contradictions in estimates of the cost of the Bill.

293. This has meant that it has been extremely difficult for the Committee to assess the accuracy
of the Financial Memorandum. It is patently obvious that until a Code of Practice has been
developed, that costs cannot be properly ascertained and there remains the very real possibility
that the costs quoted in the Financial Memorandum have been under-estimated, potentially very
significantly. While the Executive has addressed some areas of concern in a late written
submission, the Committee has not been reassured on key substantive matters and it remains
extremely concerned that the Parliament could be asked to approve legislation without being made
aware of the full financial implications.

294. While it is not this Committee’s role to scrutinise the policy implications of the Bill, the way in
which the Bill is to be implemented could lead to significant changes being made in the way in
which resources are allocated, disturbing the balance between supporting those eligible for CSPs,
those not eligible for CSPs who still have additional needs which should be supported and
mainstream teaching. Tribunals, which focus on the needs of one child, might distort resource
allocation at the expense of not meeting the needs of other children who do not meet the eligibility
criteria or whose needs are not championed by parents.
295. The system being introduced by this Bill could require significant additional resources to

process CSPs, mediation, tribunals and pupil records requirements. The Committee is concerned
that diversion of resources to meet administrative requirements could adversely impact resources
available to benefit children with additional needs who do not qualify for a CSP. If the Executive’s
assumptions turn out to be wrong, the new system will also have the effect of reducing the
resources available to meet the needs of the majority of children currently in mainstream education
who do not have additional needs.

296. The Committee would recommend that the Education Committee seeks further, urgent
clarification from the Minister on the matter of eligibility for CSPs, on the nature of guidance
which will be introduced, on the implications of tribunals for management of resources at
school and local authority level and the other matters identified by the Committee as giving
cause for concern.
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WRITTEN EVIDENCE TO FINANCE COMMITTEE
SUBMISSION FROM COSLA
General
COSLA supports the Executive’s aims to improve provision for children and young people with
additional support needs. We share the commitment to offer a positive, inclusive educational
experience and the necessary support for all children and young people within a public school
education, directed towards achieving their full potential.
In particular, we welcome this opportunity to establish an approach which:
•
•
•
•
•
•
•
•
•
•
•
•

Takes into account other relevant legislation
Emphasises forward planning, developmental targets and outcomes
Supports a common system for planning and target-setting for all pupils, which
accommodates rather than duplicates, other assessment and intervention systems.
Reflects a recognition of the full range of barriers to learning
Delivers a simple, systematic framework for the identification and support of learning
needs, whether those needs arise from factors relating to social, cognitive, linguistic,
disability, or family and care circumstances,
Gives expression to parental involvement, rights and responsibilities in their child’s care
and education
Has regard to the views of children or young persons and seeks to promote their selfreliance
Encourages partnership and consent in the resolution of concerns and disputes
Provides and developmental drive to presumption of mainstream and improvement of
effective provision across all schools
Offers a clear and coherent delineation of public school education from private and
independent provision
Provides assured minimum standards for children with the most significant and enduring
needs
Supports innovation and sustainability, taking into account the diversity needs, resources
and opportunities within local communities across Scotland within a culture of jointplanning and partnership-working between children, young people, parents, education,
health, social work services, Careers and voluntary sector professionals.

.
In our view the Bill has the potential to deliver these aims and we welcome the earlier
consultations, which have informed a number of changes within the Bill. However, we believe that
there are a number of important issues, which remain to be addressed to fully realise the Bill’s
aims.
Fundamentally, we are concerned that the principles and high order objectives of the Bill may be
undermined by points of detail and inconsistency in the provisions of the Bill itself and its
relationship with policy priorities, other legislation and regulations.

In particular, we are concerned that the terms of the Bill do not properly:
1.
Reflect the aims of For Scotland’s Children – with regard to the development of flexible and
integrated services at the point of access
2.
Reflect the spirit of the Standard’s in Scotland’s Schools Act with regard to the Education
Authority’s responsibilities for service improvement and best value
3.
Do justice to the roles and responsibilities of parents as contributors to a child’s education
and development to their fullest potential.
We consider that as presented there is a danger that the Co-ordinated Support plan could
reproduce or even exacerbate a number of the failings of the Record of Needs system. The test
must be that the CSP is necessary to improve the effectiveness of provision for a child or young
person in the delivery of specified targets and outcomes. It should not just be a matter of automatic
qualification based upon prescribed characteristics. We also think the Bill could make stronger
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connections with other legislation and developments relating to the integration of children’s
services and the framework for community planning, which offer much scope for joint working and
budgeting.
We welcome the CSP as a means of ensuring that, wherever required, exceptional measures are
taken to allow children with the most significant and enduring needs receive the support they
require. However, we submit that it should be a stated aim that Authorities and their partners aim to
prevent the necessity for CSPs through the delivery of effective co-ordinated services within the
context of inclusive schools and services. In our view, for the majority of children the CSP would be
a means to that end – integrated service “first time” without the need for exceptional measures.
Overtime therefore, we would expect the need for CSPs to diminish.
Another major area of concern is the ambiguity in the Bill to the position of children outwith the
public education system. We fully endorse the view as stated in the policy memorandum that “it is
not considered reasonable to expect education authorities to be responsible for children and young
persons with additional support needs in independent schools (unless placed there by the
authority, in the case of independent special schools).”
In our view the Education Authority’s role should be restricted to children or
young persons for whom education authorities provide, or are likely to provide, school education,
either directly or indirectly.
COSLA is also concerned about the resourcing implications of the Bill and seeks continuing
discussions with the Scottish Executive in this regard. In the context of the above COSLA has a
number of specific concerns about:
•

the lead-in time for the implementation of the legislation

•

the demands that greater integration will place on teachers and other school staff, including
the implications for the Teachers’ Agreement.

•

the integration of the Co-ordinated Support Plan (CSP) with the Pupils Learning Plan and
where it sits with other strategies and plans for supporting children.

•

the potential increase in the number of placing requests (to independent special schools)
and the compatibility of the grounds for refusal with the need to taken account of the
child’s best interests with regard the continuity of social care, community presence and
health services in conjunction with their school education

•

the scope confusion regarding the appropriateness of local authority involvement with
parents private arrangements and independent schools

•

the contribution of agencies other than the local/education authority (e.g. health authorities)

•

the mediation and disputes resolution systems and scope of appeal Tribunals

•

post-school transition arrangements that replace the Future Needs Assessment

•

monitoring arrangements for the legislation and the associated guidance

•

advice and information for parents, children and young people

Background
In its response to the Report of the Advisory Committee into the Education of Children with Severe
Low Incidence Disabilities (the Riddell report), COSLA supported the recommendation that the
Scottish Executive should review the legislative framework for SEN provision. COSLA also
presented evidence to the SEN Inquiry of the Education, Culture and Sport Committee of the
Scottish Parliament in 2000, at which it expressed its concerns about the current system. COSLA
also contributed to work of the ASL Bill Financial Memorandum Working group and is also
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represented on an Additional Support Needs Advisory Group, convened by the Scottish Executive,
to consider implementation issues.
PART I: PROVISIONS IN THE FINANCIAL MEMORANDUM
COSLA recognises the difficulties of assessing the resource implications of the legislation in an
area where cost estimates are subject to considerable uncertainly and margins of error and which
will vary considerably between local authorities. In this respect, we have very much appreciated the
opportunity to advise the Scottish Executive, through the working group mentioned in the
Memorandum, through which COSLA’s comments were taken into account.
We are nonetheless concerned that the costs cited in the Memorandum may be under-estimates
and believe that the above-mentioned Financial Memorandum Working Group should be
reconvened at the very earliest opportunity to examine in more detail these estimates and the
assumptions underlying them and report back to the Scottish Parliament. We also think that the
Memorandum should be revised to include a statement indicating that actual expenditure on
implementing the legislation will be closely monitored, through a joint COSLA/Scottish Executive
working group, against estimated expenditure, with authorities, if necessary, being reimbursed in
full.
We also question the notion in the Memorandum (para 79) that the costs of implementation is
simply about filling the gaps in existing provision. The legislation cannot be costed in isolation from
the presumption of mainstreaming under section 15 of the Standards in Schools (Scotland) Act
2000. The Audit Scotland report Moving to Mainstream estimated that the costs of mainstreaming
would be significant, at between £38 (low estimate) and £121 (high) million a year, depending on
the number of pupils moving into mainstream schooling. The estimates in the Financial
Memorandum are largely limited to the administrative costs and based on the questionable
assumption that only a very small proportion of the child population are likely to require CSPs.
It may be possible to address some of these issues in the medium to long term through appropriate
workforce strategies and through flexible mechanisms for transferring resources across service
sectors to plug particular gaps in provision (e.g. therapy shortfall). It may also be possible to
contain the demands parents make on the new system through appropriate statutory guidance or
codes of practice (e.g. to ensure that placing requests for independent schools or schools outwith
Scotland satisfy a test of best value and take into account social as well as educational needs).
The implementation of the Bill in both the lead-up and in the initial years will nevertheless generate
new demands that will require provision of the necessary additional funding on a more immediate
basis.
The following provisions in the Bill are likely to have impacts (that are only partly acknowledged in
the Memorandum) that will need to be adequately resourced:
Paras 71-75 ASN Tribunals
•

Parents and young people will have a right of appeal against any part of the Co-ordinated
Support Plan (CSP), including proposed provisions for addressing Additional Support
Needs (ASNs). This contrasts with the current Record of Need (RoN), under which
proposed provisions cannot be appealed against. The extension of this right will result in
significant additional work for EA staff in terms of the likely increase in the volume of
appeals and the preparation and servicing of the appeals process. Moreover, if the
Tribunal determines provisions without reference to the current arrangements and
infrastructure, it may result in significant additional costs in commissioning bespoke
services and arrangements for quality assurance and monitoring

•

A significant amount of EA staff time may be spent preparing for and attending Tribunal
hearings, particularly if more parents make use of the Tribunals than would have done so
under the existing appeals system.

•

Although other agencies will be obliged to have regard to any directive of the Tribunal,
COSLA is concerned that this may be insufficient to ensure that adequate provision is
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made by them. Section 19 para 3 indicates that an appropriate agency would be exempted
from complying with the Education Authority's request if the other agency considers that it
"is incompatible with its statutory or other duties" or "unduly prejudices the discharge of any
of its functions". Thus, the agency may at any point indicate that would not consider it
proper to divert resources to comply with the EA’s request. In these circumstances, the
responsibility and any additional cost to make provision by special arrangements would
appear to fall on the EA, despite not having any direct control over the service in question
or any direct means to redress the matter. This additional risk to the authority needs to be
taken into account in the Financial Memorandum.
•

The Financial Memorandum does not acknowledge the potential for increased costs arising
from the extended right of appeal, under section 15, on a point of law from the ASL
Tribunal to the Court of Session. Nor does the Bill recognise the cost of specialist input to
appeals generally, which hitherto has been met by the Scottish Executive.

Para 76: information dissemination
•

Paragraph 76 refers to the costs of information dissemination about the new system that
would be incurred by the Scottish Executive. A similar reference is needed under one of
the paragraphs dealing with costs to local authorities (unless para. 90 is meant to include
this aspect). Education authorities will incur costs in revising and rewriting information
materials for parents, staff and others involved in the new system and spending time at
meetings, etc. explaining this to them. Experience has shown that this does not come
cheap. Social Work services are also required, under the Children (Scotland) Act, to
publish details of the services and provide information about new policy, local guidance
and procedures, and so will incur additional costs of their own as a result of the Bill.

Paras 78-83: costs of local authorities
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•

Integration of children and young people with ASNs into mainstream schooling will make
new demands on teachers, social work and other staff, which will call for additional training
and support. Integration will also impact on school estates strategies (access, adaptations,
special equipment, etc). The presumption of mainstreaming will also require additional
resources in such areas as classroom assistants or social support staff, residential or
community-based respite care, home care, befriending and sitter services, etc. Although
some of these costs will be attributable to other legislation, as mentioned in the
Memorandum, the “imprecise” contribution of the ASL Bill to the costs of implementation is
also likely to be significant. It has been estimated, for example, that expenditure on respite
care alone for the most complex cases could amount to some £1.2 million. Returns by local
authorities to Audit Scotland show that even under the present system, there has been a
significant increase of 15 per cent in spending on SEN between 2000-1 and 2002-3, with
this increase varying from 25 per cent in a council at one extreme to 1.5 at the other. This
pattern trend is likely to continue or even accelerate under the ASL system.

•

If ASL is to improve learning outcomes and the CSP is to be more than the Record of
Needs under a new name, identification and provision for ASL will need to encompass the
whole child. This will mean significant new resource input from social work, health and
other services, which under the existing recording system have played a lesser role. In
practice, this will mean that there will be a need for more social workers, who even under
the existing SEN system are already in short supply, particularly in children’s services.
Recent years have also seen a shift from hospital and residential care of children and
young people to care in the community, without a corresponding transfer of resources from
the health to the social work sectors. Significantly, the co-ordination of the planning and
provision for a more diverse populations and a more comprehensive set of needs will fall
on education. In most instances, school staff will most properly carry out this role. This will
involve considerably greater case management time than the Record of Needs and a
significant requirement for training across agencies. COSLA is particularly concerned that
insufficient attention has been paid to the funding implications to enable schools to fulfil this
role.

Education Committee, 2nd Report, 2004 (Session 2) – ANNEXE C
•

The Memorandum states that this Bill is not responsible per se for such increased
demands. COSLA, however, believes that the additional management burden on schools
is a direct consequence of the Bill. In addition, the implications with regards to recent
legislation (e.g. presumption of mainstreaming, Direct Payments, Aftercare Bill) cannot be
ignored. ASL will legitimise and strengthen the demands for social work and health
services. These expectations will not be met without some further resource input. Social
work services will be more closely involved in the development of Co-ordinated Support
Plans (CSPs) and, indeed, may receive formal requests for service provision as part of the
plan production. In such circumstances COSLA is concerned that Social work services are
drawn into the appeal process, with the consequent potential for increased costs. Without
the required level of funding, the Bill’s provisions will be set up to fail.

•

Moreover, the longer-term impacts of advances in medical science that result in higher
perinatal survival rates and associated rises in parental expectations about ASL provision
should not be under-estimated in planning for future resource provision.

Paras 81-83: Additional support needs and Co-ordinated Support Plans
•

The definitions of Additional Support Needs (ASN) and of children requiring a Co-ordinated
Support Plan (CSP) are wide ranging. Under these definitions, it is inevitable that the CSP
will capture a wider range children and young people than under the existing Record of
Needs (RoN) system, such as those with but with serious behavioural or other difficulties .
The assumption in the Memorandum is that 50 per cent of children with a RoN will require
a CSP, plus another 0.6 to 0.3 per cent of the school population. In COSLA’s view this is
an underestimate, we envisage that up to 3 per cent of the pupil population may be eligible
for a CSP. Ultimately, until the Executive provides greater detail of the criteria for opening a
CSP this is a matter for conjecture. However, in COSLA’s view unless, for example, it is
intended to exclude a large proportion of children attending special schools/classes
(where therapy is delivered as an integral part of the provision) there would certainly be no
fewer CSPs than RoNs currently being opened. Thus whilst the Executive estimates that
the unit cost of preparing the CSP (£880) may not be as high as preparing the Record of
Need (£930) , the aggregates costs could be a lot higher.

•

The CSP, through its link with the appeal process, will be used as lever by parents to
secure additional resources, with significant negative impacts on the equity of resource
distribution if a plethora of appeals is generated by the Bill. This provision is not available
under the existing system, under which part of the Record of Needs dealing with provision
cannot be appealed against.

•

In addition, as EAs will also have to carry out a CSP appraisal within prescribed time limits
(no such limits applied to the drawing up of the RoN) and this will place significant
additional pressures on staff compared with the current system. If CSPs are to be
completed within the prescribed timescales, allowance will be made in cost estimates for
‘peaks and troughs’ in the demands on officer time.

•

If CSPs are to capture children and young people with social, emotional and behavioural
problems, they have a differential impact on the proportion of CSPs required between
authorities, in so far as these problems are significantly associated with the incidence of
deprivation. Equally, as more children are supported in mainstream schools, the
requirement for CSPs will increase, to reflect the need for external services across a wider
number of schools for an increasingly diverse spectrum of educational, social, and health
needs.

•

The proposed Code of Practice, setting out minimum standards of provision, may have
major resource implications depending on the nature and detail of its content. For example,
it may have particularly significant impact among authorities, where, for a variety of
reasons, mainstreaming has been less advanced or developed. It will also impact
differentially on rural areas, where per capita costs of meeting the required standards may
be higher.
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•

The Code of Practice notwithstanding, there are seven references in the Bill to the power
of Scottish Ministers to issue Regulations, which will have their own cost impacts. These
cover such matters as the work of Tribunals, information exchange, CSPs. As a result the
full impact of the Bill cannot be completely assessed at the present stage.

•

Identifying and addressing ASNs of children and young people will also make new
demands on other service providers, particularly in health and social work, where
staff/funding shortages have been a source of concern even under the present system.
Mainstreaming also impacts on other services, for example, by creating new
demands/pressures in such areas as home or respite care for parents of children no longer
in residential special schooling. There will also be resourcing implications for the
development of ICT and data management systems as supporting information sharing
systems are put in place.

•

The right of parents to demand a particular type of assessment (e.g. medical,
psychological) over an above a request for their child’s ASNs will generate additional work
that will have to be resourced; indeed this is likely to mean that the previously calculated
savings in the production of CSPs (in comparison to the RoN) will be lost.

•

Education authorities anticipate coming under greater pressure from parents to make use
of their new powers to identify and address the ASNs of children outwith the public sector
school system (i.e. at independent schools or being educated at home) and children under
3 or not yet in “prescribed” pre-school education. EAs are also likely to come under
pressure from independent schools to offer advice to them on request about the need for a
child or young person to be considered for a CSP. The power of EAs to arrange for
children and young people with ASNs to attend schools in other parts of the UK or indeed
outwith the UK will also have significant resource implications where EAs are brought
under pressure to make use of this provision. If the Bill retains provisions which allow
education authorities to provide services for other agencies, including private schools,
there should be a clear power to charge for these services.

•

The management of the CSP carries considerable resource implications in terms of
planning, working with other agencies, involving parents, recording, monitoring and
reviewing.

•

Parents and young people will be entitled to request reviews of the CSPs within one year,
putting extra pressures on staff ; although the EA may refuse a request it considers
“unreasonable”, additional staff time may be taken up with appeals against their decision

Para. 84: transition from school
•

the savings from the ending of the Future Needs Assessment will be offset by the work that
has to be done for a larger population of pupils. Even though this may be phased
differently, parents and young people will continue to expect their support needs to be
assessed at the time of transition from school to work, further education or training. Young
people will rightly demand a continuing high quality service in this regard.

•

Again there is concern about the resourcing implications of sub-section 19 (3), under which
other agencies are exempted (e.g. further education colleagues) from complying with the
EA’s request if this is incompatible with their statutory or other functions. In such a situation
the EA could find itself having to divert its own resources to make alternative special
provision that other agencies refuse to provide or fund themselves.

Para 85: mediation
•
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Education authorities will be under a new duty to publicise and
mediation services, free at the point of delivery. The £1.85 million
provided in-house by local authorities, as cited in this paragraph,
COSLA’s estimate of £2 million is based on a smaller cohort

provide independent
for this service being
is an under-estimate:
of children than that
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estimated for ASL. It is not clear if the costs of handling requests for mediation have
been taken into account under either of the service cost models presented.
•

Demand for mediation (and disputes resolution) is likely to be high especially during the
transition period, and particularly so among parents of children with a RoN but not a CSP.
The capacity to meet this demand will be especially important for the credibility of the new
arrangements and this needs to be resourced accordingly.

•

Although the EA is not obliged to grant access to these services to children at independent
schools or educated at home, staff time will be taken up handling requests from parents of
these children, unless of course the provisions of the Bill are restricted to public education

Para 86: dispute resolution
•

the dispute resolution process for children with additional ASNs but not requiring a CSP will
create new demands requiring additional work requiring resourcing if Ministers make use of
their power to require such provision by EAs. In the early years of implementation in
particular, the number of referrals could be quite high.

Para 87: Named Contact, etc.
•

The Named Contact for parents and young people will have to be appointed at an earlier
stage than under the present system; the EA will also have to appoint a CSP Co-ordinator
to provide information and advice for children and young people with a CSP. In most
instances it is likely that these two roles will be carried out by the school and the local
authority respectively, and this will have additional resource implications.

•

the right of all children and young people to participate in decision making processes,
including those with complex needs, will place significant new demands on staff compared
with the present system, under which only parents and young persons (except for young
persons with very complex needs) have such a right.

•

during the transition to the new system, significant staff time will be taken up reassuring
and explaining to parents of children with a record of needs that the level and type of
support their children are receiving will continue to be provided, irrespective of whether
they require a CSP or not

•

Education authorities will have to provide new information for parents and young people,
as required under existing legislation, explaining the new system and involving major
rewrites and publication of existing materials (including use of disability formats) and
attendance at meetings for parents.

•

It is anticipated that the Bill will result in a significant increase in the number requests for
accessing pupil records. Currently access to personal is covered by the Data Protection
Act, but draft Regulations within Education (Disability Strategies and Pupils' Educational
Records) (Scotland) Act 2002 wait to be put in force. These, at Regulation 3 define
"educational record" as meaning “any record of information”. This will increase significantly
the workload of education authority staff in relation to complying with any request.

Paras 88-89:placing requests
•

Parents of children with ASNs will be able to make placing requests for independent
special schools (or for schools in other parts of the UK and possibly even outwith the UK),
compared with only parents of children with a RoN under the present system. The numbers
involved could be significant in the first few years as parents put the new system to the
test, with cost impacts in terms of both EA officer time and payment of school fees.

•

A significant factor in many placing requests for independent special schools lies in the
enhanced access to health and social support services, thus placing the financial burden
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on the EA instead of with the health boards. Provision should be made for resource
transfer to the EA to meet such shortfalls.
•

Placing requests for independent special schools are also a function of such factors as
geographical proximity, parental aspirations, and the supply of support services from other
agencies (e.g. therapy). If the intention of the Bill is that the costs of meeting ASNs should
be proportionate to the agencies supplying them, then this proportionality principle should
be reflected in the Bill.

•

Since it is intended that the new legislation should reflect educational, social and health
needs, all of these should be taken into account with regard to placing requests. Thus for
example, the presumption of mainstream should apply where the proposed placement in a
local authority special school would allow a child to be supported in his/her family and local
community. In other words, in considering an appeal for an independent special school and
local authority, EA Appeal Committee and the Tribunal should be persuaded that there are
overwhelming benefits which merit removing a child from schooling and care as close as
possible to the child’s family and community.

•

At the time when the proposals for revising the assessment arrangements were first
considered it was envisaged that there would also be major changes to the organisational
status and funding regime of Grant Aided Special Schools. In the event, the Grant Aided
status has been maintained largely unaltered for the foreseeable future. In these
circumstances, the conditions surrounding placing requests in these establishments should
be more clearly targeted. The Scottish Executive should agree with COSLA and other
relevant interests that the criteria for admission to a Grant Aided school should properly
reflect their status as national facilities for the children with the most complex needs. This
should include a requirement on Grant Aided schools to demonstrate an active
commitment to work with local authorities to enable children to return to local authority
provisions wherever practicable, at appropriate points in a child’s development.

•

The proposed system of dealing with placing requests via more than one route (through EA
appeal committees for parents of children with ASNs but not CSPs, and through the
Tribunal for parents of children with CSPs who are appealing against the nominated
school) is likely to be a source of confusion and perplexity to parents and staff alike.
Considerable officer time could be taken up getting to grips with and explaining the
complexity of the system to parents and school staff.

All of the above issues require continuing discussion between COSLA and the Scottish Executive,
by reconvening, as suggested above, ASL Bill Financial Memorandum Working Group and through
ongoing monitoring through a joint COSLA/SE working group.
PART II: PROVISIONS IN THE BILL
Section 1: Additional support needs
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•

COSLA very much supports the concept of additional support needs (ASN) a providing a
much broader basis for identifying and addressing the support needs of a wider range of
children and young people, including those with social, emotional and behavioural
difficulties significantly affecting their learning.

•

We are nonetheless concerned about the focus of the Bill on an approach which seems to
place undue reliance on individualised interventions (by the EA or parents) to give children
the support they require. We would much prefer to see the Bill take forward some the
principles that underpin the School Standards (Scotland) Act and related developments,
such as community schooling, where the focus is on making schools responsive to the
support needs of all of their pupils - through appropriate organisational and staff
development, curricular flexibility, partnership with parents, inter-agency co-operation – as
to render interventionist approaches less intrusive or necessary.
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•

We think that the Bill as it stands could be making much stronger connections with
legislation and other developments relating to the integration of children’s services, as well
as with the wider framework of inter-agency co-operation through community planning.
There is a need to ensure that the Bill is seen as part of a wider agenda for promoting
social inclusion and a holistic approach to child development and support. There is scope
for building on the lessons from the Joint Futures Framework and working towards a fully
integrated approach to provision, including single assessments.

•

There is also a danger that the Bill as it stands will create a three-tier system of children
and young persons without ASN, those with ASN but not a Co-ordinated Support Plan
(CSP), and those with a CSP. The Bill could perpetuate the existing system under which
individuals with particular needs are come to be seen as distinctively different from the rest
of the school population, by youngsters becoming “labelling” as they are processed under
the proposed system. If the support needs of children and young people were to be met
addressed a single assessment framework and through adequate resources for school and
pre-school education, then the opening of a separate CSP would be rendered less
necessary and the labelling and bureaucracy surrounding this would diminish.

•

Clarity is required as to what counts as an “additional” support need. All children and young
people in the educational system have support needs of one form or another. “Additional”
support will also be relative to provision already in place. Clear guidance on this concept
will be requires if inequities of provision as to be avoided. Clarification of the term
“different” is also required. For example, arguably any provision within the independent
sector could fulfil this definition. More particularly it could be taken to include Gaelic
medium education, education in minority languages and faith schools, it would also include
(perhaps intentionally) special provision with regard to music, dance etc.

•

The threshold against which ASL is required - to ensure that education is directed the
development of pupils' “fullest potential” - is taken, under sub-section 1(2) of the Bill, from
sub-section 2(1) of the Standards in Scotland’s Schools Act 2000. This may prove to be a
high threshold for EAs to reach, and there therefore a need for clear guidance on how the
Courts may set interpret this provision, given its potential cost implications.

Sections 2: Co-ordinated Support Plans
•

As recommended in ‘For Scotland’s Children’, there is a need for a single assessment
framework for all children; a plethora of separate plans for children is not only bureaucratic
and confusing but also at odds with a holistic approach to child development (and with best
value). The CSP should link up with other plans for children and young people (e.g. at risk,
looked-after, chronically ill, etc) requiring support. There should also be scope within the
Bill for the identification of ASNs and the preparation of CSPs to be well integrated with
Personal Learning Plans and Individualised Education Programmes. The roll-out of
Integrated Community Schools and developments such as Health Promoting Schools
should also be expected to enhance a unified one-door approach.

•

We have a major concern about the definition of who will require a CSP. Sub-section 2 (1)
(c) will capture any child or young person who requires support from an agency, in addition
to educational support, regardless of whether such support may be ordinarily available or
readily accessed. Such a definition would embrace a significantly greater proportion of the
population of children and young people than have a Record of Need, with the potential to
generate even more bureaucracy and confusion than under the current system. (as well as
carrying significant resource implications). Nor does it seem to sit well with the principle of
minimum intervention, as a result of co-ordinated inter-agency support being developed to
a level at which only a very small and ever diminishing proportion should require a CSP. It
is also of particular concern that this sub-section is a significant change from the wording in
the consultation draft of the Bill, and that this change was not referred to in the Report of
the consultation (at Chapter 2, pages 29-32). There is therefore an urgent requirement for
clarification on this matter and if necessary, a reworking of the financial assumptions
underlying the Bill.
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•

There should be an early opportunity for local authorities to contribute to discussions about
the meaning and application of the concepts “complex factor” and “multiple factors”, which
are open to a range of possible interpretations. All parties will be keen to know in more
detail how these concepts differ from the difficulties of children and young people with
needs that are “pronounced,” “severe” or “complex” as to require a Record of Needs under
the existing legislation.

Section 3: General functions of EA in relation to ASN
•

The reference, in sub-section 3(2)(b), - to EAs not being required to make adequate and
efficient provision of additional support if it “is not practicable at a reasonable cost” –
should be clarified, through the Code of Practice. This provision could be further underpinned by a cross reference to the duty of local authorities to secure best value, under the
Local Government in Scotland Act 2002.

Section 4: Children and young person for whom EA are responsible
•

No comment

Section 5: Other children and young persons
•

The explicit statements about the scope of the Authority's duties with regard to the coordinated support plans for children outwith the public system are welcome. However, the
Bill’s explicit references to such children and to independent schools are likely to raise
expectations and lead to considerable additional demands on EAs, especially where there
is a significant independent school population and/or parents who are seeking public
funding for private or home education programmes. Assessing a child's needs in such
circumstances is likely to be complex, time-consuming and liable in many instances to
ambiguity that will result in a demand for additional support that is difficult to reconcile.
This will lead to additional cost and to unnecessary conflict and dispute with parents and
independent schools.

•

The application of the concept of ASN, which is by definition rooted in the public school
system, to private/independent arrangements is ethically, conceptually and operationally
problematic. Where parents choose to make their own arrangements to discharge their
legal responsibilities for their child’s education, their privacy and choice should obviously
be respected, and on the a basis that parents are aware of the implications of opting out of
the public schooling system In view of the variety of factors (class size, ethos, curriculum,
staff qualifications, etc) involved, however, under what criteria the should local authority
determine that the different or additional arrangements in an independent school, in
comparison with its own schools, be such as to determine that an individual child had
additional needs? If it were feasible to define such criteria, then the resource implications
of properly assessing the provision and the child would be substantial and subject to
dispute. As the definition of ASN normally refers to provision available in the public
schooling system, it is recommended that the Bill be amended to reflect this approach.
(This could be achieved through amending sub-section 1(3) by inserting “”public” after
“benefit from” in line 3; section 5 would then fall).

Section 6: Assessments and examinations
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•

COSLA welcomes the ending of the formal “assessment” of SEN in favour of a more
informal, holistic and staged approach concerned with all of the support needs of children
and young people. One-off “assessments” are not the appropriate way of determining
these needs. Assessments should be ongoing and relate to the changing educational and
social situations of children as they move through the educational system.

•

The removal of compulsory medical and educational assessments is welcomed; the staged
intervention approaches now widely in use have generally worked well in providing support
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for learning, and it is to be hoped that such approaches will be carried over into the
implementation of the Bill at an early stage.
•

Clear guidance is needed as to what counts as “reasonable” when the EA turns down a
request for assessments to reduce the risk that this will lead to decisions being referred for
judicial review.

•

The Bill repeals the definition in s 135(1) Education (Scotland) Act 1980 of psychological
examination. In addition the recent Judicial Review of an authorities failure to open a
Record of Needs considered the use of a consultative model by the Council’s
Psychological Service as opposed to the traditional direct ‘face to face’ assessment of the
child. s 22 (2)(a-i) of the Code of Practice makes no reference to the nature and form that
a psychological assessment could take and this should be clarified. In addition, no
acknowledgement is made of the right of the pupil not to undertake any assessment if they
are regarded as ‘Gillick Competent’ and this should be clarified as it may significantly affect
access by the child to additional supports.

Section 7-9: Duty to prepare CSP
•

COSLA attaches great importance to the involvement of parents and young people in the
drawing up of the CSP but is concerned that the Bill makes no reference to the rights of the
child, which seems to be out of keeping with human/children’s rights legislation. Account
especially needs to be taken of situations in which the wishes of the child conflict with
those of the parents, particularly on such an issue as the nomination of the school to be
attended.

Sections 9, 10 and 11
•

Reference is made in these and other sections of the requirement that other agencies must
comply with requests for information etc. However, allowing any such agency to refuse to
comply will place the education authority in a position of some vulnerability and open to
legal challenge. It would assist if the Bill provided for a forum within which other agencies
external to education were held to account and that any such disputes between the
education authority and any external agency could be resolved. s 19(4) should therefore be
revised by the insertion of “an approach by the education authority or otherwise” between
the words “that” and “where” in the first line would be of assistance

Sections 12-14 and schedule 1: ASN Appeal Tribunals
•

While not opposed to the setting up of the Tribunal, COSLA is concerned that this may
unwittingly send out the message that adversarial approaches carry more weight than
effective home-school partnership working to ensure that children get the best possible
support in and out of school. There is also a danger that appeals to the Tribunal will be
artificially increased if parents perceive this as a more favourable route than education
authority appeal committees. It would be expected that in normal circumstances, the needs
for substantial inter-agency support would be evident in advance of a placing request.
Unless there was a significant change in circumstances giving rise to explicit reasons why
a CSP should have become appropriate, the normal channel of appeal should be followed
through to a conclusion.

•

Notwithstanding the intention to make the Tribunals “family friendly,” there are concerns
that parents who can afford to pay for legal representation will take better advantage of the
system than parents who cannot. The possible provision of support or advocacy from
voluntary organisations will help to mitigate this concern, but only if such provision does not
result in a two-tier system of support for the “haves” and “have nots”.

•

At least one of the members appointed to the Tribunal should be a representative of a local
authority with the relevant knowledge and experience.
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Section 16: Mediation Services
•

COSLA supports the principle of mediation but believes that this service must not only be
independent but also be perceived to be independent if it is to have the acceptance and
confidence of all concerned. Consideration should therefore be given to the relative
benefits of the mediation service being run on a national compared with a local basis, with
reference to such issues as consistency of approach across Scotland, economies of scale,
sensitivity to local needs circumstances, etc. .

•

We see mediation as an informal process at its initial stages and as involving a formal
independent mediator only in a limited number of cases. The Bill or the associated Code of
Practice should make it clear that formal mediation should be made available only if there
is evidence, in each case, that informal approaches - based on principles of partnership
with parents - have failed.

•

The section should be strengthened as to ensure that mediation encompasses the
effective management of tensions that may occur between the support needs of
children/young people and their parents/carers.

•

Many of the organisations currently offering mediation also employ solicitors to act on
behalf of their clients. Local authorities would rightly be concerned lest there is any conflict
in relation to these twin roles. Accordingly, an accredited system of national approved
mediators should be introduced.

Section 17: Disputes resolution
•

While not opposed to the setting up of arrangements for the resolution of disputes, COSLA
is concerned that this will send out a message that adversarial approaches are more
effective than home-school partnership working to ensure that children and young people
get the best possible support with their education. The regulations should make it clear that
referrals will only apply where all concerned can show that partnership approaches and
mediation have failed. If the processes for handling concerns by parents, children and
young people alike are properly in place at the earliest possible stages, then the need for
dispute resolution procedures should be minimal.

•

As with the mediation service, careful consideration should be given to the relative benefits
of disputes resolution being a national compared with an EA responsibility, with reference
to such issues as consistency of approach, economies of scale, sensitivity to local
circumstances, etc.

•

Disputes between parents or young people and the education authority can arise over
many issues, just those involving ASL, and ministers should therefore make use of their
powers to extend the disputes resolution procedure (and the mediation service) to all such
disputes.

Section 18 and schedule 2: Placing requests
•
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We recognise that there will be circumstances where the support required is not available
at EA schools and that provision at an independent special school would be more
appropriate. However, the provision allowing parents of any child with ASN to request
places at independent special schools goes against the grain of existing legislation, with its
presumption in favour of mainstreaming. In particular, the Bill should make clear that
educational considerations need to be informed by the presumption that normally a child
will benefit from a mainstream setting and from day-to-day care in a family and his/her local
community. Any decision to grant a placing request for a residential school should be
based on the overwhelming benefit of such a decision, in light of the child’s educational,
health and social care needs. This could be achieved by amending paragraph 3(1)(d) of
Schedule 2 (placing requests) as follows: in line 2, insert "of the severity or type" after
“additional support needs” and "level of" after “or”. This would ensure that the provision is
to be proportionate to the child's needs and thus support the efficient delivery of education
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and consistency with the spirit of the presumption of mainstreaming. This principle should
be extended to the child’s needs in the round.
Section 19: Other agencies
•

We are disappointed that other agencies (e.g. health boards) are allowed to refuse to
comply with a request from the EA, under the Bill, if compliance is “incompatible with” or
“unduly prejudices” the carrying out of their duties or other functions. This goes against the
grain of the Local Government in Scotland Act, which requires agencies like health boards
to “assist” councils in carrying out their duty of community planning and could get in the
way of the power of the council to advance well being. The Bill should be used an as
opportunity to strengthen joint working with health boards and other agencies. Subsections
19 (3) (a) and 19 (3) (b) send out the wrong signals and should be deleted.

Sections 20 Power to prescribe standards for special schools
Ministers already have powers to prescribe standards, etc. under sections 2 and 70 of the
Education (Scotland)Act 1980 and s.13 of the Standards in Scotland's Schools Act 2000, as well as
under those already being sought under the School Education (Ministerial Powers and
Independent Schools) (Scotland) Bill. So this section has an element of overkill.
Section 21 Attendance at establishments outwith the UK
•

Clarification is required as to whether the provisions in the Bill relating to placing requests
and appeals apply to this section.

Section 22: Publication of information for parents
•

The Bill and supporting information for parents about this should make clear the connection
between support for ASN and the role and responsibilities of parents to provide active
support both during and beyond the school day. They should get across the key messages
that support for ASN lies not only with the EA and other agencies but also with parents
through effective partnership with the school and the other support services. We are
concerned about the suggestion in the Guide for Parents on the Bill that Ministers believe
the Bill will "ensure that staff working in education, social and health services work with
parents, and not against them". This comment conveys a distorted, adversarial view of
the relationship between parents and the educational system that does not do justice to
the professionalism and commitment of staff and the positive relationships with parents
that prevail in the vast majority of circumstances.

Section 23: Code of practice and directions
•

The Code of Practice should introduce a measure of consistency in provision for ASN;
major limitation of the existing legislation on SEN is that it has led to significant variation
between EAs in the proportions and sorts of children and young people assessed as
having SENs and in recording practices. At the same time, the Code of Practice should be
no more prescriptive or intrusive than is absolutely necessary. It is important that
authorities can properly reflect a diversity of legitimate views and approaches and develop
services in light of local circumstances. Development of the Code should also take into
very careful account the different starting points from which EAs have to implement the
new system and the different contexts in which they work; one-size-fits-all approaches
should be avoided. COSLA very looks forward to working with the Scottish Executive in the
development of the Code.

•

The Code should set out in the clearest possible terms the roles and responsibilities of
other agencies in assisting the EA in ASN provision, including the circumstances, under
sub-section 23 (2) (d), in which they could be required to give additional support.
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•

The Code or associated guidance should make it crystal clear that that concept of ASN
extends to all children and young people in public education who have or are likely to have
difficulties affecting their learning that are significantly different from other youngsters. This
should include such groups as children with social and emotional difficulties, care
responsibilities, long-term illnesses, and language difficulties, as well as “looked-after
children and “gifted pupils. SMART criteria should also set out the conditions or
circumstances under which these difficulties are such as to require additional support and,
if necessary, a CSP.

•

The Code should also include provision for the monitoring and review of the legislation,
including such issues as expenditure incurred by local authorities and other agencies,
shortfalls in provision, and referrals to mediation, disputes resolution, appeal committees
and the ASN Tribunal.

Section 28: Commencement
A significant amount of planning will have to be undertaken to prepare for implementation of the
legislation, including ensuring that the transition from the recording system to the new system
proceeds smoothly and that staff, other agencies and parents are well prepared. It does not look as
if the time needed to prepare CSPs will be any less than the time taken up by the Record of Needs;
time saved from the straight transfer of information from the RoN may be offset by the time taken
up with parents of children with a RoN who will not be eligible for a CSP. Sufficient time (and
resources) will be therefore needed to ensure that this work is done properly. The commencement
date should be determined only after due consultation with COSLA. A timescale of at least twoyears in the lead-up to implementation would seem realistic.
COSLA
SUBMISSION FROM SCOTTISH NHS CONFEDERATION
Submission to the Finance Committee of the Scottish Parliament on the Education
(Additional Support for Learning) (Scotland) Bill
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1.

The Scottish NHS Confederation provides an independent voice for the NHS and
represents the majority of NHS boards, trusts and special health boards in Scotland. We
are committed to improving health policy and practice.

2.

The Confederation is pleased to have the opportunity to comment on the financial aspects
of the Education (Additional Support for Learning) Bill. We fully support the aims and
principles of the Bill. We believe, however, that the Financial Memorandum’s assessment
of potential costs to the NHS associated with the bill may not be comprehensive, and its
calculation of a £55,000 saving for the first year is unlikely to be realistic. Whilst the
provisions in the Bill may not in themselves incur large costs, the increased demand for
services and staff, workload and organisational issues that will flow from them will have
significant financial implications.

3.

Paragraph 92 of the Financial Memorandum states that “…any service gaps in provision in
supporting the learning needs of children and young people could lead to additional costs
to the NHS (particularly in speech and language, physiotherapy and occupational therapy
services).” The Confederation believes that this will certainly be the case. We know that
there is already unmet need among children and young people eligible for support under
the current system, and more will undoubtedly be uncovered as co-ordinated joint working
between the NHS and education departments is implemented. Until the extent of these
gaps in provision is identified, it is impossible to calculate the costs of meeting them. Table
1 does not appear to include a consideration of these additional costs in its calculation of
net annual costs.

4.

We support the intention to remove the current statutory requirement for medical
assessment and replace it with a more targeted and effective use of NHS resources. We
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agree that this could initially result in some small savings, as detailed in paragraph 92.
However, parents will have a right to request a medical assessment, so that the reduction
in assessments as a result of targeting could be reduced or negated by parental requests.
The Memorandum does not take this possibility into account.
5.

The costs outlined in Table 1 also do not take into account that there are likely to be
significant numbers of children and young people who will, under the new system, be
assessed as requiring healthcare interventions or continuing support. For example,
children with social, emotional and behavioural difficulties and those with conditions such
as dyspraxia and autistic spectrum disorders, who are frequently not covered by the
Record of Needs system, will in future be likely to have Co-ordinated Support Plans which
include support from health professionals. These children represent a sizeable potential
new client group for – for example – speech and language, occupational and
physiotherapists. These new groups will be counterbalanced by a reduction in NHS
responsibilities towards children who currently have a Record of Needs, as all those who
require support outside education will also have a Co-ordinated Support Plan under the
new system.

6.

The Memorandum correctly states in paragraph 92 that additional service costs to the NHS
are likely to fall particularly in the area of speech and language, physiotherapy and
occupational therapy provision. The Confederation has pointed out in previous evidence
on this Bill to the Education, Culture and Sport Committee, that these are and will continue
to be key professions in the provision of support to children and young people under the
current system. If the aims and principles of the Bill are to be fully met, action will be
needed by NHS boards and by the SEHD to maximise recruitment and retention and
provide adequate workforce planning and development for these and other key health
professionals. This will incur costs not only for the NHS at both local and national level, but
also potentially for the university sector. Action in this area is, however, likely to produce a
beneficial knock-on effect on other NHS services over the long-term.

7.

We would also anticipate that there will be a need for awareness training for all staff
involved in administering and delivering services under the new system.

8.

Finally, the Confederation has already recommended in our evidence to the Education,
Culture and Sport Committee that joint planning and management arrangements between
the NHS and local authority education departments – similar to those which already exist
between the NHS and social work departments under the Joint Future agenda – be put in
place to ensure that effective communication and integrated working in the planning and
delivery of the Co-ordinated Support Plan takes place at an organisational level. The
creation of effective joint working structures between the NHS and education authorities
will be essential to achieving both the letter and spirit of the Bill, but the setting up of such
structures and the development of mechanisms such as single shared assessment
procedures will incur initial costs. We would anticipate, however, that these will be partly
offset in the longer term by greater efficiency in the planning and delivery of services
between the two agencies.

The Scottish NHS Confederation
3 December 2003
SUBMISSION FROM EDUCATION DEPARTMENT, SCOTTISH EXECUTIVE
Education (Additional Support for Learning) (Scotland) Bill
As you know, officials are scheduled to give evidence to the Finance Committee on Tuesday 2
December regarding the Financial Memorandum for the above Bill. In support of this, please find
enclosed a submission to the Finance Committee setting out the context for the Bill and the
approach taken in preparing the Financial Memorandum.
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I trust this will be helpful to the Finance Committee in their scrutiny of the cost implications of the
Bill.
Wendy Wilkinson
Head of ASL Bill Team
28 November 2003
Introduction
1.

This paper sets out the context for the Education (Additional Support for Learning)
(Scotland) Bill and the approach taken in preparing the Financial Memorandum. It aims to
provide further information to the Finance Committee to assist their scrutiny of the financial
implications of the proposed legislation.

Context
2.

The Additional Support for Learning Bill is one strand of the Executive’s drive for improving
education and children’s services. The Bill is designed to provide the legislative framework
to ensure that all children’s educational support needs are identified and met. It is most
important to note when considering the financial implications of the Bill that we are not
starting from a zero base. Children who require extra support to benefit from education
already exist and many are receiving support services to help their learning.

3.

Good practice is already delivering services beyond the current statutory obligations and
significant investment is being made to improve all children’s services, including those
directed at education. The net expenditure by local authorities on special educational
needs, for example, increased by 9.5% from 2000-01 to 2001-02, when the expenditure
was in excess of £258 million. The 5 National Priorities in Education provide the focus for
improvements in schools and the latest self-assessment by schools indicates that most
rate their provision for meeting special educational needs as being either very good or
good. Investment through the National Priorities Action Fund to support improvements in
education, including the priority to improve inclusion and support to those with additional
needs, is £141 million in 2003/04, rising to £154 million in 2004/05 and £162 million in
2005/06. Furthermore, implementation of this proposed legislation on additional support
for learning should be seen in the context of the programme for better integrated children’s
services. Developments are underway on the overarching framework for information
sharing and integrated assessment of children in need.

4.

The Executive does recognise that there are varying levels of services across the country
to provide for children’s additional support needs for learning. Providing a new legislative
framework will even out the playing field and so filling the gaps in services is acknowledged
as a cost implication of the Bill. However, in attempting to quantify the costs of filling these
gaps it became clear from those consulted that there was no particular group of children
with additional support needs who were not receiving any support for their learning. It was
considered, rather, that levels of support services varied across the range of needs pupils
may present with, as well as across the country.

Preparing the Financial Memorandum
5.
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The Bill repeals current provision for the Records of Needs system and proposes a new
system for supporting additional needs for learning. Preparing the Financial Memorandum
therefore required information on costs of the current system from local and health
authorities. A consultant was commissioned by the Executive in 2002 to research the cost
implications of changing to the proposed new system. This research involved interviewing
and obtaining information principally on current arrangements from 10 local authority
areas, namely East Dunbartonshire, Edinburgh, Glasgow, Falkirk, Angus, Eilean Siar,
North Lanarkshire, Highland, Dumfries and Galloway and Perth and Kinross. Information
included input to the current system by local authorities, health providers, further education
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colleges and careers advice.
Financial Memorandum.

This was used to help inform the development of the

6.

In 2003, when the draft Bill was published for consultation, a working group was
established to advise on preparation of the Financial Memorandum. The Convention of
Scottish Local Authorities (CoSLA) was contacted to propose members. The group
comprised representatives from CoSLA, Association of Directors of Education in Scotland
(South Lanarkshire Council), Association of Directors of Social Work (East Lothian
Council), City of Edinburgh Council (Education Department) and Fife Council (Finance
Department), as well as officials from various parts of the Scottish Executive. Three
meetings were held to discuss the key areas where there would be cost implications from
the proposed Bill, to discuss the model for estimating costs and to consider a draft of the
Financial Memorandum.

7.

The group facilitated a request for information and views from local authorities regarding
gaps in services, annual activity for aspects of Records of Needs system and views on the
future system. Returns were received from the following Councils: Highland, East
Renfrewshire, South Lanarkshire, Glasgow, Edinburgh, Falkirk, Aberdeen, West
Dunbartonshire and South Ayrshire.

8.

In addition, a group representing health interests was established comprising
representatives from Forth Valley NHS Board, Greater Glasgow NHS Board and North
Glasgow University Hospitals NHS Trust. The group convened twice to discuss the
implications for the NHS arising from the Bill. The lead Child Health Commissioners of all
15 boards were approached for information and returns were received from the following:
Argyll and Clyde, Ayrshire and Arran, Borders, Dumfries and Galloway, Fife, Forth Valley,
Grampian, Greater Glasgow, Highland, Lothian and Tayside.

9.

Information was also obtained from the Scottish Further Education Funding Council and
Careers Scotland, for their respective interests, on costs and level of input to the current
system.

10.

Significantly, it was acknowledged by all that views on cost implications were influenced
and affected by other factors, particularly workforce matters (in social work services and
health therapy services) and the recently commenced legislation on the presumption of
mainstreaming (along with the report by Audit Scotland, Moving to Mainstream, May 2003).
The Executive recognises that both these issues are a concern to stakeholders, but
considers that as they are not a direct consequence of this Bill the costs associated with
them should not form part of the Financial Memorandum and are therefore excluded from
estimations of the cost implications.

11.

In the returns received, a wide range of estimates of current and potential future levels of
service emerged. However, the information was factored into, as best as it could be, the
calculations and estimates of costs which feature in the Financial Memorandum. Ranges
have been presented, where appropriate, to illustrate the degree of estimation involved. In
addition, scenario planning was undertaken around those key assumptions which were
likely to have a large influence on costs. As part of future funding considerations, the
Executive will take account of the risks identified by the working group and those
consulted.

Criteria for a Co-ordinated Support Plan
12.

There appears to be some variation in interpretation of the provision in the Bill for the
criteria on eligibility for a Co-ordinated Support Plan (CSP) and in turn this has influenced
predictions of the numbers of pupils likely to have a CSP. The Executive remains clear
that the policy intention is for CSPs to be for those with most complex or multiple needs
who require significant services from outwith education, either through other functions of a
local authority or through functions of other organisations, to support their learning. The
Minister for Education and Young People is writing to the Education Committee to clarify
this matter.
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Additional Support for Learning Bill Team
Scottish Executive Education Department
November 2003
FOLLOW-UP SUBMISSION FROM COSLA
Education (Additional Support for Learning) (Scotland) Bill
Thank you for your letter of 17 November inviting COSLA to provide written information to
substantiate its claim that a higher proportion of children will fall within the scope of the Bill and
receive a CSP than estimated by the Scottish Executive.
The assumption in the Memorandum is that 50 per cent of children with a RoN (2 per cent of the
child population) will require a CSP, plus another 0.6 to 0.3 per cent of the school population. In
COSLA’s view this is an underestimate; evidence derived from research literature and local
authority data indicates that the following groups (and proportions in the child population) could be
captured by the Bill and require a CSP:
•
•
•
•
•
•
•
•
•
•
•

dyslexia (1-2%),
ADHD (1%),
dyspraxia (1%),
language/autistic spectrum disorders (1%),
sensory impairment (0.5%),
social/emotional/behavioural difficulties (3-4%),
moderate/severe/profound learning difficulties (1%),
family circumstances relating to such factors as mental and physical health, criminal
justice, marital breakdown, etc (3%),
looked-after and other children under social work supervision (3%),
some bilingual, gifted and homeless pupils (0.5%),
children of ethnic minorities, of travellers or at some other cultural disadvantage (0.5%).

The incidence of pupils falling under many of these categories rose steadily during the 1990s and
shows a continuing upward trend as methods of assessment and identification have gradually
improved. Although there is some overlap between these categories, given the breadth of eligibility
for a CSP under the Bill, there will inevitably be other pupils who fall outwith any of these
categories who will be deemed eligible for a CSP. On the above basis, our estimate that 15 per
cent of the child population could be captured by the Bill and require a CSP seems to be a
reasonable one (unless there is an intention under the Bill to exclude from a CSP a large
proportion of children attending special schools/classes, where, for example, therapy is delivered
as an integral part of the provision). Ultimately, however, until the Executive provides more detail
of the criteria for opening a CSP, the issue of the proportion of children captured by the CSP will
remain problematic and resourcing uncertain.
I trust that this information will be of assistance to the Committee.
Graham Atherton
Policy Manager
28 November 2003
SUBMISSION FROM THE SCOTTISH LEGAL AID BOARD
Introduction
The Scottish Legal Aid Board (“the Board”) is grateful for the opportunity to submit comments on
the Financial Memorandum to the Finance Committee. The Board’s comments are restricted to the
legal aid implications of the Financial Memorandum.
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Submissions
1.

The Financial Memorandum suggests that the net cost to the Scottish Legal Aid Fund will
be £85,000.

2.

Any additional cost resulting from the Bill would arise under Advice and Assistance and
civil legal aid.

3.

Since no form of legal aid will be available for legal representation before the Additional
Support Needs Tribunal, the only additional cost to the Scottish Legal Aid Fund in
connection with the tribunal would arise from Advice and Assistance being provided to a
parent before and after a tribunal hearing. Advice and Assistance could also be used to
assist the parent to apply for civil legal aid in connection with an appeal to the Court of
Session. The cost implications for Advice and Assistance will depend on the number of
financially eligible parents who are provided with Advice and Assistance on matters arising
from the Bill. Overall, costs under advice and assistance may well be modest. The
average case cost, across all civil subject matters, in 2002/2003 was £148. The Financial
Memorandum anticipates 300 appeals to the tribunal. If all 300 appellants were eligible for
Advice and Assistance, this would create a cost of £44,400 to the Fund.

4.

Civil legal aid will continue to be available for proceedings before the Sheriff. It will also be
available for appeals to the Court of Session against decisions of the tribunal. The
financial impact upon the Fund will depend upon the number of legally assisted appeals.
In 2002/2003, the average cost of a legally aided appeal in the Court of Session was
£3,797. The Board understands that it is anticipated that there may be between 10-20
appeals to the Court of Session per year. These would cost between £37,000 to £80,000
to the Fund.

5.

Unless there are substantial numbers of appeals against tribunal decisions, any additional
cost arising may well be relatively modest.

Conclusions
The Board is happy to assist the Finance Committee with any further information it may require.
Philip Shearer
11 November 2003
SUBMISSION FROM THE SCOTTISH FURTHER EDUCATION FUNDING COUNCIL
Thank you for your letter of 3 November 2003 inviting comment on the financial implications of the
Bill for the further education sector.
Apart from consequential amendments to the Further and Higher Education (Scotland) Act 1992,
the Bill does not contain any direct references to further education colleges.
Paragraphs 91 to 98 of the explanatory financial memorandum estimate the Bill’s financial
implications on bodies other than local authorities. The general theme of that analysis appears to
be that other bodies (including further education colleges) will find that the advice and services they
currently provide will probably alter, but will not change in total. Indeed, given that the Bill does not
directly address further education, this is what we would expect. Consequently, we do not believe
that enacting the provisions of the Bill will have material cost implications for FE colleges. (In that
regard, the actual amounts quoted in paragraph 96, table 1 and table 2 are irrelevant since what is
important is whether there will be any significant change in costs.) We understand that the Scottish
Executive will define colleges’ changed role under the eventual Act through subordinate legislation.
Of course, there is always the possibility that new legislation might alter perceptions about what
services public bodies should be providing. If the new Act indirectly increases the demand for
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certain FE college services, colleges, this Council and the Scottish Executive might have to
consider the need for further resources and/or changing existing priorities.
Roger McClure
Chief Executive
12 November 2003
SUBMISSION FROM CAREERS SCOTLAND
Careers Scotland Resources to support Young People with Additional Support Needs
At present around 2.1% of young people have a Record of Needs. A total estimate therefore of the
number of young people between the ages of 14-19 being Careers Scotland clients would give a
figure of 7,107.
Careers Scotland begins to work with these young people and their parents/carers prior to the first
FNA and will continue to provide additional support for some time afterwards. Given the diversity of
individual’s additional needs the time spent with each client will vary but we estimate this to be 13
hours per client per year. This figure is based on case studies of a wide number of clients.
Table (1) indicates the activities presently carried out with recorded pupils and the time and
therefore cost to Careers Scotland to work with these young people. We estimate the total cost of
a Careers Scotland member of staff is £33 per hour. (This includes all overhead costs)
The estimated cost to Careers Scotland in working with 7,107 recorded young people a year would
make a total cost of £3,048,903 a year.
Savings in the new arrangements would amount to this figure minus the time saved from preparing
and attending FNA meetings which has been estimated at 3 hours per client per year. The new
figure of 10 hours per client per year would give a total of £2,345,310 representing a saving of
£703,593. (See table 2)
However, as the Bill will widen the scope of young people requiring additional support, Careers
Scotland would wish to extend good practice to these young people whose needs will continue
beyond transition from school if the sufficient level of resources were available. It is estimated that
already 20% of young people or 67,693 young people from 14-19 years of age have special
educational needs and the scope will widen under the Bill. Given that 7,107 young people are
already being supported intensely this makes an additional 60,586 young people. This is a
conservative estimate as we would envisage that more than 20% young people may require
additional support.
Additional cost would be incurred through extra liaison with teaching staff and other agencies,
gathering background information, contact with parents, additional group work and other
interventions. Table (3) gives a breakdown of these activities and estimates that if we were to offer
a more in depth service to a wider number of pupils, we estimate that this would involve 5 hours
per client per year which would result in a total of £9,996,690.
Conclusion
In conclusion, the additional cost to Careers Scotland to offer more in depth transitional support to
a wider number of young people is estimated to be £9,996,690. If there are no additional
resources for Careers Scotland to support the implementation of the Bill, Careers Scotland will not
be able to meet expectations of offering indepth support to those pupils who are identified as
having additional support needs.
Julie-Anne Jamieson
Inclusion & Employability Manager
Careers Scotland (Scottish Enterprise area)
13 November 2003
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Table (1) Current estimated costs for work with clients with RONs
Activities
Liaison with partners- gathering
background information; liaison with
teaching staff; assessment, writing
reports; background research;
writing career plan of action

Time per
client p.a.
13 hours

Cost per
client p.a.
£429

Interviews and group work/reviews
with pupil
Meeting with parents/carer
Attending FNA meetings
Total (7,107 pupils)

£3,048,903

Table (2) Estimated costs for 2.1% (recorded) of 14-19 year olds under new arrangements
Activities
Liaison with partners- gathering
background information; liaison with
teaching staff; assessment, writing
reports; background research;
writing career plan of action

Time per
client p.a.
10 hours

Cost per
client p.a.
£330

Interviews and group work/reviews
with pupil
Meeting with parents/carer
Total ( 7,107)

£2,345,310

Estimate that there will be a 3 hour reduction per client due to not having formal FNA meeting
Table 3 Estimated costs for 20% of 14-19 year olds under new arrangements
Activities
Liaison with partners- gathering
background information; liaison with
teaching staff; assessment, writing
reports; background research;
writing career plan of action

Time per
client p.a.
5 hours

Cost per
client p.a.
£165

Interviews and group work/reviews
with pupil
Meeting with parents/carer
Total (60,586)

£9,996,690
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EXPLANATION OF SCENARIO PLANNING ON FINANCIAL MEMORANDUM COSTS BY
EDUCATION DEPARTMENT, SCOTTISH EXECUTIVE TO EDUCATION COMMITTEE,
SCOTTISH PARLIAMENT
The Financial Memorandum sets out the best-estimate costs of the Bill to the various bodies
involved. These best-estimates were obtained by taking a bottom-up approach to the cost
modelling process i.e. component costs and parameters were established through in-depth
consultation before calculating aggregate costs for each body. However, given the inherent
uncertainty involved in the projections, two types of scenario planning were carried out around the
key parameters:
1.
2.

The number of CSPs (Co-ordinated Support Plans) as a proportion of RoNs (Records of
Needs);
The number of children going through the ‘future needs system’.

Through the use of the scenario planning, outlined below, we were able to test the sensitivity of the
cost estimates to certain unavoidable future uncertainties. It should be noted that the costs
associated with the scenario planning are not included in the Financial Memorandum, where we
have reproduced only our best estimates. The ranges included in the Financial Memorandum are
generally due to uncertainty over that group of children who will require a CSP but would not
currently receive a Record of Needs (see below).
1.

CSPs as a proportion of RoNs

The costs shown in the Financial Memorandum are based on the assumption that 50% of children
who currently have Records of Needs will have such needs that require a CSP. In addition to this it
is assumed that a proportion of the school population (0.3-0.6%) who do not currently have a
Record will also have such needs and require a CSP. We varied the ‘50%’ assumption in the
range 40-70%. The range used (0.3-0.6%) for the proportion of the school population who do not
currently have a Record but who would require a CSP was held constant. The figures produced
below assume this proportion equals 0.5%.
The table below illustrates the cost implications for local authorities, health bodies,
Careers
Scotland and FE colleges in gross and net terms. The latter subtracts the current costs incurred by
the relevant body from the costs of administering the current system.

LOCAL AUTHORITIES
Cost of Administering CSP
system
Net Annual costs
HEALTH BODIES
Cost of Administering CSP
system
Net Annual costs
CAREERS SCOTLAND
Cost of Administering CSP
system
Net Annual costs
FE COLLEGES
Cost of Administering CSP
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40%
estimate

50%
estimate
Financial
Memorandum

60%
estimate

70%
estimate

£6,300,000

£7,300,000

£8,400,000

£9,400,000

£1,880,000

£2,770,000

£3,790,000

£4,760,000

£829,000

£915,000

£1,008,000

£1,100,000

-£171,000

-£55,000

£38,000

£129,000

£992,000

£1,000,000

£1,021,000

£1,037,000

£-8,000

NIL

£21,000

£37,000

£225,000

£230,000

£232,000

£235,000
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system
Net Annual costs

2.

-£5,000

NIL

£2,000

£5,000

Demand for Extra Future Needs Support

All young people currently receive support from careers advisers in preparing for leaving school.
The cost implications of the Bill in addressing the future support needs of children will be where
‘extra’ support is required. Estimating the extent of this extra support is made difficult due to a
number of issues. First, as with the current system, the level of extra input required each year will
vary as each child progresses through secondary school. Added to this is the problem of
identifying the timing of when the ‘extra’ input will be required i.e. S2, S3, S4 or beyond.
Furthermore, needs will differ considerably across local authorities and will depend on the
adequacy of existing careers support. Therefore, due to the varying levels of need, average
estimates of support were used to calculate the best-estimate net costs shown in the Financial
Memorandum.
In acknowledgement of the uncertain nature of these calculations, scenario planning was carried
out around the number of children who would require extra support in preparing and planning for
leaving school and moving to adult support services to support their future needs.
It has been estimated that if the numbers of children requiring extra support were to rise
significantly above our best estimates, net costs to the relevant bodies below could rise to a
maximum of the following:
Financial
Memorandum
Estimates

Maximum

Total Net Cost

Total
Net Cost

Change

LOCAL
AUTHORITIES

£2,770,000

£3,470,000

£700,000

HEALTH BODIES

£(55,000)

£95,000

£150,000

CAREERS
SCOTLAND

£Nil

£510,000

£510,000

FE COLLEGES

£Nil

£110,000

£110,000

Scottish Executive Education Department
November 2003
LETTER FROM PETER PEACOCK MSP, MINISTER FOR EDUCATION AND YOUNG PEOPLE
TO ROBERT BROWN MSP, CONVENER, EDUCATION COMMITTEE
Education (Additional Support for Learning) (Scotland) Bill
I have been noting with interest the oral and written evidence which witnesses have provided to
date to the Education and Finance Committees about the Education (Additional Support for
Learning) (Scotland) Bill as it progresses through Stage 1 of the parliamentary process. I am
pleased that the majority of witnesses are broadly supportive of the principles underpinning the Bill,
although a number have made suggestions which, in their view, would lead to improvements in it.
One particular issue has arisen which has prompted me to write to you, and that concerns the
interpretation by some, including CoSLA representatives, of the criteria for eligibility for a Coordinated Support Plan (CSP). There appears to be a misunderstanding that the changes made to
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section 2(1)(c) of the Bill from that in the consultation draft of the Bill, will lead to an increase in the
number of children meeting the criteria for a CSP. This in turn would impact on the estimated cost
implications of the Bill.
I would like to reassure you and all Committee members that although changes have been made to
section 2 of the Bill these have not in any way altered the eligibility criteria for a CSP. I attach, at
Appendix A, a detailed account of what changes were made to section 2(1)(c) and the reason for
these. As the extracts in Appendix A indicate, the policy intention regarding eligibility for a CSP
has not changed since the draft Bill was published for consultation in January of this year.
Legally “education authority” and “local authority” are the same entity, but education legislation
refers historically to education authority as meaning the council exercising its education function.
The Bill now makes explicit reference to the functions of an education authority other than its
education function to clarify that local authority services other than education are to be regarded in
same way as those from other agencies for purposes of this Bill. The change is intended to avoid
any confusion which the use of the term “education authority” rather than “local authority” might
have caused.
I can understand why these drafting changes, aimed at providing legal clarity, led to some
misinterpretations of the position. However, I trust that this explanation together with the clear
statement of policy intent is sufficient to reassure Committee members that the criteria for eligibility
for a CSP have not changed from the draft Bill published for consultation.
A copy of this letter is being sent to the Clerk of the Finance Committee.
Peter J Peacock MSP
Minister for Education and Young People
28 November 2003
Appendix A
EDUCATION (ADDITIONAL SUPPORT FOR LEARNING) (SCOTLAND) BILL
CO-ORDINATED SUPPORT PLANS: CRITERIA FOR ELIGIBILITY
Policy Intent
The policy intent, with regard to eligibility for a CSP, as expressed in the consultation paper
accompanying the draft Bill, published in January 2003, states in paragraph 50 that : CSPs will be
for those children who face complex or multiple barriers to learning which significantly, and
adversely, affect (or could reasonably be expected to affect) their educational development over
the long term; and who require frequent access to a diversity of services outwith services from the
school and education authority. These external services could be therapy services provided by
NHS or respite care from social work services, for example. [my underlining].
Likewise, in the Policy Memorandum accompanying the Bill introduced into Parliament, October
2003, paragraph 26 states: ….. The CSP is for those children and young persons with enduring
additional support needs arising from complex or multiple factors for whose school education the
education authority are responsible, who require support from a range of providers. The aim of the
CSP is to plan long-term and strategically for the achievement of a child’s or young person’s
educational outcomes, and to foster co-ordination across the range of services, both within and
outwith the authority, required to support this. Services additional to education could, for example,
be therapy services provided by NHS or respite care from social work services… [my underlining]
In other words the policy intent is clear, and has not changed, namely that for the purposes of
eligibility for a CSP, local authority social work services are counted as services which are external
to education provision.
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Drafting changes
In the draft of the Bill published for consultation in January 2003, section 2(1)(c) appeared as:
(c) those needs require significant additional support to be provided by one or more appropriate
agencies (within the meaning of section 17(2)) as well as the education authority
In the Bill introduced to Parliament in October 2003, section 2(1)(c ) appears as:
(c) those needs require significant additional support to be providedi.
by the education authority in the exercise of any of their other functions as well as in the
exercise of their functions relating to education, or
ii.
by one or more appropriate agencies (within the meaning of section 19(2)) as well as by
the education authority themselves.
In both versions of the Bill, it will be seen that “education authority” is defined by reference to the
meaning assigned by section 135(1) of the Education (Scotland) Act 1980 (as amended):
“a council constituted under section 2 of the Local Government etc (Scotland) Act 1994.”
The Bill, in both versions, also includes a definition of “local authority” which is the same as that for
the education authority, that is “a council constituted under section 2 of the Local Government etc
(Scotland) Act 1994.”
It was in considering these definitions and how they sat with the provision of services from outwith
education that it was felt that clarification was required. Education legislation has used the
expression “education authority” to denote the council as it is in exercising its education function. It
is not clear what is the historical root of the reference to “education authority” and what the original
meaning of that expression may have been, but the term cannot now be read as being restricted to
the authority when exercising its education function only. To make the Bill compatible with current
education legislation it was necessary to use the term “education authority”. It would obviously not
be feasible within the scope of this Bill to alter all the references to “education authorities” in
existing education legislation.
As will be seen from the definitions, “education authority” and “local authority” are the same and the
terms could be interchanged, where the one council was concerned. Education and social work
services departments within an authority are parts of the one body, that is, the particular council to
which they belong. The council is treated as one indivisible entity for legal purposes, and it is not
considered appropriate to legislate to empower one part of a body to impose a duty on another
part.
When clarifying throughout the Bill the distinction between education services and those outwith
education, changes were required to section 2. It was felt necessary to make it clear that for the
second leg of the test of eligibility for a CSP, the requirement for services outwith the bounds of
education, in order to support the child’s learning, included those from elsewhere in the local
authority, such as social work services. The policy objective to be delivered is to have co-ordinated
support, and to explicitly promote joint-working whether that be between the different parts of any
particular council or with outside agencies.
The section as it now reads makes explicit reference to functions of an education authority other
than its education function to avoid any confusion which the use of the term “education authority”
might have caused.
Appropriate agencies
Both of the versions of the Bill refer to support being provided by “appropriate agencies”. The
consultation draft in section 2(1)(c) refers to the then section 17(2) and lists those agencies as
including “any other education authority” and “any local authority”.
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The reference in the new section 2(1)(c)(ii) is to “appropriate agencies” as defined in section 19(2)
and it will be seen that the reference to “any other education authority” has been taken out, as it is
now considered to be unnecessary. The intention remains the same: an authority may require to
“buy in” services from another authority whether that be education services or other council
services such as social work.
Conclusion
The change was intended to provide clarity of purpose, so that there could be no doubt that the
second leg of eligibility criteria for a CSP encompassed any situation where co-ordination of
support from a range of services, whether from within a particular authority or including services
from outwith the authority, was required. The aim is to make sure that those children and young
persons with the most severe and complex needs who do require the involvement of a range of
providers, have the support planned so that it is delivered in a coherent manner.
LETTER FROM DR MIKE GIBSON, HEAD OF ADDITIONAL SUPPORT NEEDS DIVISION,
EDUCATION DEPARTMENT, SCOTTISH EXECUTIVE TO THE CLERK
Education (Additional Support for Learning) (Scotland) Bill
Thank you for your letter of 3 December seeking further information on behalf of the Committee. I
respond to each of the issues you raised, in turn, below.
Gaps in Provision
The issue of unmet need raised by the NHS Confederation was also recognised by the health subgroup of the Financial Memorandum working group. The key pressure area appeared to be
therapy provision and the lead child health commissioners in each health board were therefore
approached for further information. However, the estimates provided were influenced by current
staffing shortages and the impact of mainstreaming legislation, and health boards were unable to
separately identify the costs directly attributable to the Bill. It was therefore considered
inappropriate to include such estimates in the financial memorandum. Furthermore, a distinction
has to be made between health services required for medical purposes and those required to
further support educational needs. The costs associated with the former are not attributable to this
Bill, although it is recognised that the new system proposed may enhance identification of medical
needs.
Transition
It is estimated that it will take 2 years to move completely from the current system of Record of
Needs to the proposed system of Co-ordinated Support Plans (CSPs). In this period there will be a
high number, compared to what will become normal, of CSPs to be prepared, particularly as all
those currently with a Record of Needs (17,315) will need to be considered for a CSP. The
estimated costs of this to local authorities and health boards are in paragraphs 82 and 93 (and
table 2) of the Financial Memorandum. These figures include the additional cost of considering
every child who has a Record of Needs, whether or not this results in a CSP being prepared.
Furthermore, costs are included for what is estimated will be the normal annual rate of preparing
new CSPs – 1,700 to 2,500 (paragraph 81 of the Financial Memorandum). It is assumed that
provision for considering and planning for future needs and costs will be broadly the same during
the 2 year transition as they will be for year 3 onwards.
There will be other one-off costs in moving from the current system to that proposed in the Bill,
including revising guidance, practice and procedural notes, training and raising awareness in the
new system. The Financial Memorandum notes these at table 3 as £530,000 for the Scottish
Executive and £500,000 for local authorities. In addition, the Executive has established an
Additional Support Needs Advisory group who are advising on the implications and practicalities of
the proposals in the Bill and this will include transition to the new system.
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Pupil records
Regulations provide for parents to access the pupil records of their child. This can be done on
application to the education authority. The authority is enabled to charge parents for a photocopy
of the records, otherwise they may be viewed free of charge. The National Debate on Education in
Scotland revealed that parents generally want more information about their child at school and
more discussions with the child’s teacher. There may be an increase in the number of parents
seeking access to pupil records, but it is more likely that the Bill will indirectly encourage greater
dialogue between teachers and parents about progress at school and the child’s learning needs.
Resources
The Financial Memorandum estimates the cost implications of the Bill. Ministers will in due course
announce decisions on funding to support implementation of the Bill. The estimates in the
Memorandum are based on application of the proposals in the Bill across mainstream provision as
well as special provision.
Tribunals and Mediation
The Bill introduces a duty on local authorities to provide independent mediation services. The Bill
is not prescriptive about how mediation services should be provided in order to allow flexibility for
authorities to build on current provision and practice in the area of mediation and conciliation
services. In calculating the likely costs of mediation services, therefore, two service models have
been used: a national mediation service and a local in-house conciliation service. The national
model was based on a mediation initiative provided by Govan Law Centre. Costs were calculated
on a cost of £225 per day, varying the number of days for each case and the number of cases
varying from 570 to 1710 per year, plus administration and office costs. The in-house conciliation
service was based on the Edinburgh Advice and Conciliation Service, factored up for the whole
country on the basis of pupil numbers and the number of local authorities for the lower and upper
estimates of the range.
Local authorities will incur costs in staff resources spent on preparing for and attending appeals at
the new Tribunals. This is estimated at around £220,000 (paragraph 89 of the Financial
Memorandum). The costs are based on the assumption that there will be around 300 appeals per
annum in Scotland, based on the number of cases the SEN and Disability Tribunal in England and
Wales has, calculated on a population proportion of roughly a tenth. It is assumed that education
staff will be involved in all 300 cases and social work staff be involved in half (150) of all cases.
These costs will, of course, be off-set against the current cost of staff input to appeals and litigation
relating to Records of Needs.
I trust this is helpful to you and the Finance Committee.
Dr. Mike Gibson
Head of Additional Support Needs Division
8 December 2003
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ANNEXE D – EXTRACTS FROM MINUTES
EDUCATION COMMITTEE
EXTRACT FROM THE MINUTES
5th Meeting, 2003 (Session 2)
Wednesday 1 October 2003
Present:
Ms Wendy Alexander
Rhona Brankin
Lord James Douglas-Hamilton (Deputy Convener)
Mr Adam Ingram
Dr Elaine Murray

Robert Brown (Convener)
Ms Rosemary Byrne
Fiona Hyslop
Mr Kenneth Macintosh

The meeting opened at 10.19 am.
Proposed Education (Additional Support for Learning) (Scotland) Bill: The
Committee agreed first witnesses in connection with the proposed Education
(Additional Support for Learning) (Scotland) Bill.
The meeting closed at 12.27 pm.
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EDUCATION COMMITTEE
EXTRACT FROM THE MINUTES
8th Meeting, 2003 (Session 2)
Wednesday 5 November 2003
Present:
Rhona Brankin
Ms Rosemary Byrne
Fiona Hyslop
Mr Kenneth Macintosh

Robert Brown (Convener)
Lord James Douglas-Hamilton (Deputy Convener)
Mr Adam Ingram
Dr Elaine Murray

Also present: Robin Harper
Apologies: Ms Wendy Alexander
The meeting opened at 9.37 am.
Education (Additional Support for Learning) (Scotland) Bill: The Committee took
evidence on the general principles of the Bill at Stage 1 from the Scottish
Executive—
Mike Gibson (Head of Additional Support Needs Division)
Wendy Wilkinson (Bill team leader)
Donna Bell (Finance and Central Services)
Naseef Huda (Research, Economic and Corporate Strategy Unit)
Jillian Boyle (Performance Management and Finance, Health Department)
The meeting closed at 12.18 pm.


226

2

EDUCATION COMMITTEE
EXTRACT FROM THE MINUTES
9th Meeting, 2003 (Session 2)
Wednesday 12 November 2003
Present:
Ms Wendy Alexander
Robert Brown (Convener)
Lord James Douglas-Hamilton (Deputy Convener)
Mr Adam Ingram

Rhona Brankin
Ms Rosemary Byrne
Fiona Hyslop
Dr Elaine Murray

Apologies: Mr Kenneth Macintosh
The meeting opened at 9.50 am.
Education (Additional Support for Learning) (Scotland) Bill: The Committee took
evidence on the general principles of the Bill at Stage 1 from—
Panel 1
Martin Vallely, Pupil Support Co-ordinator, City of Edinburgh Council, CoSLA
Graham Atherton, Policy Manager – Children and Young People’s Team, COSLA
Panel 2
Hilary Robertson, Director, NHS Confederation
Susan Aitken, Policy Officer, NHS Confederation
Panel 3
George MacBride, Convener of Education Committee, Educational Institute of
Scotland
David Eaglesham, General Secretary, Scottish Secondary Teachers’ Association
Joe Di Paola, Scottish Organiser for Local Government, UNISON
The meeting closed at 12.17 pm.
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EDUCATION COMMITTEE
EXTRACT FROM THE MINUTES
10th Meeting, 2003 (Session 2)
Wednesday 19 November 2003
Present:
Ms Wendy Alexander
Robert Brown (Convener)
Lord James Douglas-Hamilton (Deputy Convener)
Mr Adam Ingram
Dr Elaine Murray

Rhona Brankin
Ms Rosemary Byrne
Fiona Hyslop
Mr Kenneth Macintosh

The meeting opened at 9.49 am.
Education (Additional Support for Learning) (Scotland) Bill: The Committee took
evidence on the general principles of the Bill at Stage 1 from—
Panel 1
Bryan Kirkaldy, Senior Manager, Association of Directors of Education in Scotland
Alan Ross, Executive member, Association of Directors of Social Work
Anna Boni, Association of Scottish Principal Educational Psychologists
George Haggarty, Head of St. John’s High School, Dundee, Headteachers’
Association of Scotland
Panel 2
Felicity McElderry, Professional Adviser, National Association of Paediatric
Occupational Therapists
Lesley Bruce, Chair of Paediatric Interest Group, Chartered Society of Physiotherapy
Kim Hartley, Scottish Officer, Royal College of Speech and Language Therapists
The meeting closed at 12.31 pm.
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EDUCATION COMMITTEE
EXTRACT FROM THE MINUTES
11th Meeting, 2003 (Session 2)
Wednesday 26 November 2003
Present:
Rhona Brankin
Ms Rosemary Byrne
Fiona Hyslop
Mr Kenneth Macintosh

Robert Brown (Convener)
Lord James Douglas-Hamilton (Deputy Convener)
Mr Adam Ingram
Dr Elaine Murray

Apologies: Ms Wendy Alexander
The meeting opened at 9.48 am.
Education (Additional Support for Learning) (Scotland) Bill: The Committee took
evidence on the general principles of the Bill at Stage 1 from—
Panel 1
Sheila Roberts, Chair, Scottish Association for the Teaching of English as an
Additional Language
Patrick Webb, General Secretary, Social, Emotional And Behavioural Difficulties
Association
Chris Smith, Project leader, Scottish Network for Able Pupils
Panel 2
Sophie Pilgrim, Chair of Children’s Committee, Enable
Mark Bevan, Development Officer, Capability Scotland
Panel 3
Dr Stuart Aitken, Principal Officer, Sense Scotland
George Reilly, Chief Executive, Dyslexia in Scotland
Jane Hook, Vice Chair of the Board of Directors, Scottish Society for Autism
Education (Additional Support for Learning) (Scotland) Bill: The Committee agreed
future witnesses.
The meeting closed at 1.06 pm.
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EDUCATION COMMITTEE
EXTRACT FROM THE MINUTES
12th Meeting, 2003 (Session 2)
Wednesday 3 December 2003
Present:
Ms Wendy Alexander
Robert Brown (Convener)
Lord James Douglas-Hamilton (Deputy Convener)
Mr Kenneth Macintosh

Rhona Brankin
Ms Rosemary Byrne
Fiona Hyslop
Dr Elaine Murray

Apologies: Mr Adam Ingram
Also present: Jeremy Purvis
The meeting opened at 9.51 am.
Education (Additional Support for Learning) (Scotland) Bill: The committee took
evidence on the general principles of the Bill at Stage 1 from—
Panel 1
Katy Macfarlane, Scottish Child Law Centre
Eddie Follan, Policy Manager, Children in Scotland
Panel 2
Lorraine Dilworth, Parent, Record of Needs Alert
Eileen Prior, Member, Equity Group
Dorothy McDonald, Events and Training Manager, Achievement Bute
Donna Martin, Parents’ Awareness Forum, Fife
The meeting closed at 1.11 pm.
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EDUCATION COMMITTEE
EXTRACT FROM THE MINUTES
13th Meeting, 2003 (Session 2)
Wednesday 10 December 2003
Present:
Brian Adam (Committee
Substitute)
Rhona Brankin
Ms Rosemary Byrne
Fiona Hyslop
Dr Elaine Murray
Apologies: Mr Adam Ingram

Ms Wendy Alexander
Robert Brown (Convener)
Lord James Douglas-Hamilton (Deputy Convener)
Mr Kenneth Macintosh

The meeting opened at 9.48 am.
Education (Additional Support for Learning) (Scotland) Bill: The committee took
evidence on the general principles of the Bill at Stage 1 from—
Panel 1: Ewan Malcolm, Scottish Mediation Network, Mr R. John Elliot WS, Scottish
Committee of the Council of Tribunals, Stephanie Taylor, Advocacy Safeguards
Agency;
Panel 2: Mr Adam Gaines, Head of Policy and Communications, Disability Rights
Commission, Dinah Aitken, Enquire;
Kate McGuiness;
Gwynedd Lloyd.
The meeting closed at 12.54 pm.
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EDUCATION COMMITTEE
EXTRACT FROM THE MINUTES
14th Meeting, 2003 (Session 2)
Wednesday 17 December 2003
Present:
Rhona Brankin
Robert Brown (Convener)
Ms Rosemary Byrne
Lord James Douglas-Hamilton (Deputy Convener)
Fiona Hyslop
Mr Adam Ingram
Mr Kenneth Macintosh
Dr Elaine Murray
Apologies: Ms Wendy Alexander
The meeting opened at 9.59 am.
1. Education (Additional Support for Learning) (Scotland) Bill: The Committee
took evidence on the general principles of the Bill at Stage1 from—
Panel 1
Mhairi Snowden, Policy and Information Officer, Skill Scotland
Julie-Anne Jamieson, Development Manager for Inclusion and Employability,
Careers Scotland
Melanie Weldon, Head of Beattie Implementation Team, Scottish Executive
Panel 2
Peter Peacock, Minister for Education and Young People
Euan Robson, Deputy Minister for Education and Young People
Mike Gibson, Head of Additional Support Needs Division
Wendy Wilkinson, Head of Bill Team
The meeting closed at 12.55 pm.
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EDUCATION COMMITTEE
EXTRACT FROM THE MINUTES
1st Meeting, 2004 (Session 2)
Wednesday 7 January 2004
Present:
Ms Wendy Alexander
Robert Brown (Convener)
Lord James Douglas-Hamilton (Deputy Convener)
Mr Adam Ingram
Dr Elaine Murray

Rhona Brankin
Ms Rosemary Byrne
Fiona Hyslop
Mr Kenneth Macintosh

The meeting opened at 9.50 am.
Education (Additional Support for Learning) (Scotland) Bill: The Committee
considered a summary of evidence and key themes.
The meeting closed at 12.49 pm.
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EDUCATION COMMITTEE
EXTRACT FROM THE MINUTES
2nd Meeting, 2004 (Session 2)
Wednesday 14 January 2004
Present:
Ms Wendy Alexander
Robert Brown (Convener)
Lord James Douglas-Hamilton (Deputy Convener)
Mr Adam Ingram
Dr Elaine Murray

Rhona Brankin
Ms Rosemary Byrne
Fiona Hyslop
Mr Kenneth Macintosh

The meeting opened at 9.46 am.
Education (Additional Support for Learning) (Scotland) Bill: The Committee
considered a draft Stage 1 report.
The meeting closed at 13.21 pm.
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EDUCATION COMMITTEE
EXTRACT FROM THE MINUTES
3rd Meeting, 2004 (Session 2)
Wednesday 21 January 2004
Present:
Ms Wendy Alexander
Robert Brown (Convener)
Lord James Douglas-Hamilton (Deputy Convener)
Mr Adam Ingram
Dr Elaine Murray

Rhona Brankin
Ms Rosemary Byrne
Fiona Hyslop
Mr Kenneth Macintosh

The meeting opened at 9.46 am.
Education (Additional Support for Learning) (Scotland) Bill: The Committee
considered a draft Stage 1 report.
The Convener moved that 'The Committee recognises that the legislation makes
certain changes to existing rights, but the Committee is of the view that that any
changes to legal rights must not represent any lessening of the need for children’s
additional support needs to be met. The Committee seeks reassurance from the
Minister that the framework of legal rights, albeit changed, will not be diminished in
practice. Subject to this and subject to the qualifications and recommendations set
out in the remainder of this report, the Committee approves the general principles of
the bill.' be included in the report.
Rhona Brankin proposed that the second sentence be omitted (1 for, 8 against, 0
abstentions)
The Convener proposed that the paragraph as moved should be included in the
report (8 for, 1 against, 0 abstentions)
Fiona Hyslop moved that 'The Committee is of the view that a universal single
system would be the most desirable method to improve the administration and
support provided for children with additional support needs. It recognises that the
Minister has taken a pragmatic short term approach but is disappointed that the
Executive has not taken the opportunity to move to a universal single system'. (3 for,
6 against, 0 abstentions)
The Committee approved the general principles of the bill and agreed the report.


The meeting closed at 1.50 pm.
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Scottish Parliament
Education Committee
Wednesday 5 November 2003
(Morning)
[THE CONVENER opened the meeting at 09:37]

Education (Additional Support
for Learning) (Scotland) Bill:
Stage 1
The Convener (Robert Brown): Good morning
and welcome to the eighth meeting of the
Education Committee. As I check my own mobile
phone, I remind everyone, as we are in public, to
ensure that their mobile phones and pagers are
switched off.
A 9:30 start with a quick discussion beforehand
has been a little tight for some members. I
propose from now on to start meetings at 9:45,
which allows us some time to discuss questions
beforehand. I hope that that is acceptable to
committee members.
The first item on the agenda is the Education
(Additional Support for Learning) (Scotland) Bill,
which was published recently and on which we are
beginning our evidence taking. We are pleased to
have with us a phalanx of officials from different
Scottish Executive departments, led by Mike
Gibson, who will give us an introduction to the bill,
after which there will be questions from members.
Mike Gibson (Scottish Executive Education
Department): I start by introducing the team. First,
on my left, we have Wendy Wilkinson, who is
leader of the bill team. Behind me, we have Donna
Bell from the education finance and enterprise and
lifelong learning division in the Finance and
Central Services Department; Naseef Huda, an
economist from the Education Department; and
Jillian Boyle from the finance division in the Health
Department. As you remarked, convener, we have
a larger team than usual, but we want to be as
helpful as we can to the committee and, if you
want to ask us questions about finance, it is
helpful to us to have our finance colleagues with
us.
As many of the committee members will know,
the bill is the result of a commitment given by
Scottish ministers more than three years ago to
review the current system for assessing and
recording the special educational needs of
children and young people. Since then, the
Executive has consulted widely on what the new
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system should look like. We have taken account of
a range of views and opinions, including those of
the previous Education, Culture and Sport
Committee in its report on its inquiry into special
educational needs, which was published in 2001.
The bill’s basic aims are to modernise and
strengthen the system for supporting all children’s
learning needs, now and in future. We want to
promote the integration of services to support
children with additional support needs and to
reduce bureaucracy wherever possible. We want
to improve partnership with parents and young
people, ensure that the bill provides extra
safeguards for those who are most vulnerable and
ensure that we have a system that genuinely
makes a difference to children and promotes their
learning. The current system no longer reflects the
many changes that have taken place in education
over the past 20 years, not only in policies and
legislation, but in practice, attitudes and
expectations, and we therefore need a system that
builds on where we are now—a system for the
new millennium.
The draft bill was published for consultation in
January this year, and as a result of that
consultation a number of key changes have been
made to the bill. Those are set out in the response
to the consultation, which you all have, as well as
in the annex to the letter that the minister sent to
the convener last week. I do not intend to rehearse
all the changes, but will mention four of the key
changes from the draft bill.
The first is that a code of practice will be issued.
It will be drawn up in consultation with all key
stakeholders, set minimum standards and promote
better joint planning, partnership and consistency
throughout the country.
Another change is that parents will have the
right to request a particular type of assessment—
for example, a psychological and/or medical
assessment—over and above the right to request
that their child be assessed to determine any
additional support needs. At present, the formal
statutory assessment applies only to those who
have or are thought to require a record of needs,
which is something like 2 per cent of the school
population, so the new provision goes well beyond
what is currently available to parents.
Provision for future needs has been
strengthened. The bill now contains a duty on
educational authorities to get information about the
provision that other agencies will have to make for
the young person’s future needs once they have
left school and to plan accordingly to prepare the
young person and support their transition to those
other services, which must be done at least 12
months before the young person leaves school.
That complements a duty in another section of the
bill to provide information to other agencies at
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least six months before the child or young person
leaves school. A new duty has also been added to
ensure that educational authorities inform other
agencies when the child or young person actually
leaves school so that the future support can be put
in place.

09:45
The Convener: Is it the intention of ministers to
involve the committee in discussions on the code
of practice? If so, will that be during the course of
the bill’s progress or will it be subsequent to the
passage of the bill?

The final change that I will mention is that the
Scottish ministers can require education
authorities to provide dispute resolution as well as
mediation to further facilitate resolution for parents
on matters other than those that are relevant to
the formal appeal routes. The new process of
dispute resolution is still being developed, but will
aim in particular to address the concerns of
parents whose child does not have a co-ordinated
support plan—a CSP—but does have additional
support needs. The minister has already written to
the committee asking for your views on that
service.

Wendy Wilkinson: I am sure that the minister
would be interested in the committee’s views both
during and after the passage of the bill.

That is all that I wish to say as an opening
statement. We are happy to take questions from
the committee.
The Convener: I will kick off with a few
introductory questions on time scales. Will you
give us some indication of when it is proposed to
bring the bill into force and what the time scale is
on the code of practice, as committees get a little
agitated about codes of practice—and other
things—for which they do not know the time
scales?
Wendy
Wilkinson
(Scottish
Executive
Education Department): The time scale will be
influenced by the time it takes for the bill to get
through the parliamentary process and be
enacted. Considerable time will be spent preparing
for implementation. There are subordinate
legislation powers to put the operational details of
the system in place. We estimate that once the bill
gets through Parliament it will be 2005 before it
starts to be delivered on the ground, partly
because we will have to deal with the logistics of
recruiting tribunals and establishing where they
will be based, before we can introduce coordinated support plans. The appeal mechanisms
have to be in place before the plans can be
operational.
The code of practice will have to be drafted,
consulted on, firmed up and issued in preparation
for implementation. Ministers have already
established an advisory group on additional
support needs to help with advice on what, for
example, should be in the code of practice. As well
as setting up other groups, that group will be used
to involve stakeholders and obtain the views of
those who will operate and be beneficiaries of the
system in developing the code of practice.

The Convener: There is reference in the policy
memorandum to gifted children and children for
whom English is an additional language. What sort
of support would be provided to gifted children? It
is an unusual category, which is not quite in line
with other categories that you might be dealing
with here.
Wendy Wilkinson: The phrase ‘additional
support needs’ was aimed at any barrier to a
child’s progressing with learning. Education should
be directed towards a child achieving their full
potential. If educational provision is not meeting
the specific needs of gifted children there is a
possibility that they will not achieve their full
potential and will become disaffected.
Mike Gibson: That is a fair point. It is about
ensuring that we do not exclude any groups of
youngsters. We would leave it up to the
professional judgment of teachers in the first
instance to decide which children need additional
support. The fact that those children are gifted, or
have English as an additional language, does not
necessarily mean that they need additional
support. However, they may need additional
support, and we wanted to make that clear in the
policy memorandum. We did not want to give a list
of types of difficulties, because people tend to use
that as a checklist. We wanted to give some
examples to ensure that people think as widely as
possible about what we are trying to get at when
we speak about additional support needs.
The Convener: Section 1(1) defines additional
support needs and indicates that a child has those
needs where
“the child or young person is, or is likely to be, unable
without the provision of additional support to benefit from
school education”.

That rather suggests that if they benefit at all they
will have no entitlement to additional support. Is
there an issue of definition here? Should we be
tightening or, to be more precise, widening the
definition?
Mike Gibson: I do not think so. School
education is defined in section 2(1) of the
Standards in Scotland’s Schools etc Act 2000,
which says that education
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“is directed to the development of the personality, talents
and mental and physical abilities of the child … to their
fullest potential.”

There is an issue there about ensuring that the
education is directed towards ensuring that pupils
are able to make the most of the education being
provided. At the end of the day, because the
definition is a broad one we are back to the
professional judgment of those working with
children about the scale of any additional support
that a child requires or the scale of any barriers
faced by a child.
The Convener: My point was slightly different.
Under the definition, which seems narrow, if the
child gets any benefit from school education, he or
she does not have additional support needs—if
one takes section 1 literally. I might be making a
lot of fuss about not very much, but I want to be
sure that you have identified fully the issues in the
section. It is perhaps worth thinking about that
later.
Mike Gibson: It is not the intention to decide
that simply because a child gets some benefit from
education, which could be minimal, they do not
have additional support needs. We have to
consider more broadly the extent to which the
child is able to benefit from education. That has to
be considered with the people who know the child
and who know what they expect the child to make
of education.
Dr Elaine Murray (Dumfries) (Lab): I want to
know more about the number of children who will
have CSPs in comparison with the number who
currently have a record of needs. Page 14 of the
financial memorandum suggests that your
estimate is that about 50 per cent of those with a
record of needs will go on to have CSPs.
However, on page 35 of the Executive report,
which sets out the response to the consultation,
paragraph 70 defines a complex factor and
paragraph 69 says that it is something that should
“continue for more than a year.”

In paragraph 70 you mention a number of different
conditions that could result in a child having a
CSP, such as attention deficit hyperactivity
disorder, dyslexia and autistic spectrum disorder.
Given that wide category, is it realistic to suggest
that something like 50 per cent of those with a
record of needs would not get a CSP? Are there
budgetary implications for the clarification of those
who might be entitled to a CSP?
Mike Gibson: I will ask my colleagues to explain
the process by which we arrived at that figure. In
paragraph 70 we mentioned conditions such as
sensory impairments and ADHD. We have given
examples of children who might require a coordinated support plan. However, there could be
children who fall into those categories who do not
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require a CSP. We are trying to ensure that we
focus on the needs of the individual child.
Wendy Wilkinson: The criteria for eligibility for
a co-ordinated support plan are not based only on
complicated or multiple factors. Another strand to
the criteria is the need for services from outside
education.
Dr Murray: If a child does not require services
outside education, they will not get a CSP.
Wendy Wilkinson: That is correct.
Dr Murray: That was not completely clear from
the report that was published last week. On
Monday some of us heard from staff from a school
in Dundee. Of the 22 young people in the resource
centre, 14 had a record of needs. In the staff’s
estimation, most of those with a record of needs
would also qualify for a co-ordinated support plan.
The council officials were unable to estimate at
this stage how many children in the council area
would go on from a record of needs to a CSP. I
wonder what model was used to get the 50 per
cent that is mentioned in the financial
memorandum.
Mike Gibson: It might be helpful if we ask
Donna Bell from the finance department to answer
that, because she was involved in the model and
can explain it to you.
Donna Bell (Scottish Executive Finance and
Central Services Department): As Dr Murray
said, council officials and representatives of other
bodies have found it difficult to estimate exactly
what number of children with records of needs will
transfer to CSPs. We have carried out a detailed
analysis of the financial implications and of
transition costs. As you will have gathered from
the evidence that you have taken from audit
colleagues, it has been reasonably difficult to
ascertain the exact costs.
Where that was the case, we had to assess the
financial risks as opposed to the concrete
numbers. Although the bill team has a wide
knowledge of what those risks might be, during the
consultation process we went out to discuss with
local authorities, the Association of Directors of
Social Work and all sorts of other bodies what they
thought the costs would be and what numbers
they thought would emerge from the proposal.
They found it difficult to produce any concrete
figures for us, so we had to come up with a
scenario-building process, in which we used the
information and the range of numbers that we got
from those organisations. That involved the bill
team and other colleagues in going through
different ranges and worst-case and best-case
scenarios and so on.
After basing our assessment on the
proportionality of financial risks, we went on to
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carry out some sensitivity analysis to sort out the
potential costs, with the final result that we were
able to establish some costs from comparators in
England and Wales or in other areas. When we
had established the financial risks, we went on to
do the sensitivity analysis, which Naseef Huda will
be able to tell you a bit more about.
Naseef Huda (Scottish Executive Education
Department): As Dr Murray said, we used the
figure of 50 per cent in our model, which was
based on consultation with local authorities. Some
local authorities said that they felt that all their
records of needs would be converted into CSPs
but, for the reasons that Wendy Wilkinson
outlined, we felt that that would not be the case.
To be entitled to a CSP, someone would need
services outside education.
We did some sensitivity analysis around the 50
per cent figure. If the number of CSPs as a
proportion of records of needs went up to 70 per
cent, that would increase costs across all local
authorities by £2 million per annum.
The Convener: I want to pursue the financial
side of matters. I notice that the financial
memorandum identifies the costs of tribunals and
various other things, but it does not seem to
include the cost of any additional demands on the
system in general that might result from the
greater emphasis on inclusion. Given the Auditor
General for Scotland’s report and so on, should
you not be making some allowance for the
additional demands on the system that will result
from the general move towards inclusion and the
boost that the bill would give to that?
Donna Bell: In general, we have covered the
financial aspects in detail. The conclusion that we
have come to is that there should not be any new
children out there who are not being dealt with.
The bill may cause expectations to rise, but that is
a question of managing expectations through the
guidelines and the code of practice, which will
come out in due course.
The Convener: We might come back to that in
future questions.
Lord James Douglas-Hamilton (Lothians)
(Con): I want to ask three questions on duties, the
first of which relates to the duty of authorities to
identify and address the additional needs of all
pupils, which Mike Gibson has already mentioned.
I would like an explanation of how authorities
would be expected to identify and address those
additional needs. Would that be covered by the
guidelines that are set out in the code of practice
that was mentioned in the opening statement?
Would the guidelines cover the definition of
“adequate and efficient provision”?
Mike Gibson: The simple answer is yes. We
have already issued a fair bit of guidance that
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explains the operation of the current system. We
have a manual of good practice that gives advice
to authorities and schools on how they should be
providing for children with special educational
needs. A whole plethora of advice and guidance is
available.
When the new system goes ahead, the code of
practice will have to ensure that it contains new
guidance and advice to authorities on, for
example, what we mean by additional support
needs, how schools should set about identifying
additional support needs and all the other issues
to do with provision and making information
available to people. The answer is yes—that task
would have to be undertaken.
Lord James Douglas-Hamilton: I notice that
there will no longer be a duty on local authorities
to carry out what might be described as a multiprofession
assessment,
involving
medical,
educational and psychological assessments. Why
will the duty to carry out such assessments
disappear under the bill? Might that mean that, if a
local authority did not wish to provide a particular
service, it could refuse to provide professional
advice in that respect?
10:00
Wendy Wilkinson: Views were expressed early
in the consultation about the compulsory nature of
the assessments that are required at present in
considering whether a child requires a record of
needs. One issue is that every child has to
undergo a blanket set of assessments, whether or
not they are necessary given the child’s needs.
For example, a child must undergo a medical
assessment, whether or not that is relevant to their
needs. Some people feel that that system is
unnecessary and intrusive.
One of the aims of the bill is to introduce a more
child-focused system that adapts to the child’s
needs, rather than the child having to adapt to the
system’s needs. Therefore, under the new system,
assessments must be appropriate to the child’s
needs. The bill will provide the flexibility to allow
that to happen and it will oblige education
authorities to have in place arrangements for
assessments and to publish the details of those
arrangements.
Lord James Douglas-Hamilton: So it will not
be open to authorities to withdraw certain types of
services.
Wendy Wilkinson: As Mike Gibson mentioned,
the code of practice will be used to set minimum
standards. As a result of the consultation,
ministers added a section to the bill that will give
parents the right to request a certain type of
assessment, such as a medical or psychological
assessment. Education authorities will have to
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meet such requests, unless they consider them to
be unreasonable, in which case they must have
grounds for doing so.
Lord James Douglas-Hamilton: Education
authorities will be able to assist in identifying
particular needs and to offer advice for children
and young persons who are not in the public
system, such as those who are educated at home
or who attend independent schools. What is the
reasoning behind that measure?
Wendy Wilkinson: The duties that the bill will
place on authorities relate to the children whom
the authorities are responsible for educating.
Where the child is in the public schooling system,
the duty to provide education should sit with the
education authority. Given that it is a matter of
parental choice to withdraw a child from, or not to
enter a child into, the public schooling system, it
was not seen as appropriate to make education
authorities responsible for the provision of
education for children who, not as a result of
education authority arrangements, are educated at
home or in independent schools. However, the bill
offers authorities the power to help such children.
Indeed, the parents of children who are not in the
public system have the right to request the
education authority to assess their child for
additional support needs and to assess whether, if
the child were in the public system, they would be
eligible for a co-ordinated support plan.
Lord James Douglas-Hamilton: What would
that mean, for example, for a child who suffers
from dyspraxia and who is educated at home
because they cannot cope in mainstream
education without significant help? Would that
child receive assistance?
Wendy Wilkinson: They would receive
assistance if the authority were willing to provide it.
For parents of children in the public system who
are concerned about the provision made for their
child, there will be appeal mechanisms and
mechanisms for resolving those concerns, such as
mediation and dispute resolution. Mechanisms will
be put in place to endeavour to improve the
provision in the public system and to resolve
concerns that parents may have about that
provision.
Mike Gibson: In your example, if the parents of
the child with dyspraxia had withdrawn the child
from the public system and were educating him at
home, it would be up to the parents to approach
the health trust or the local authority to get, for
example, occupational therapy advice. There is no
reason why they could not do that, but it would not
be the duty of the education authority to do it for
them.
Ms Rosemary Byrne (South of Scotland)
(SSP): If parents are entitled only to request a
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psychological or medical assessment and the
compulsory assessments are done away with, my
concern would be that some young people who
have a hidden disability, such as Asperger’s
syndrome or a communication disorder, might not
be identified. A number of children with social,
emotional and behavioural difficulties could fall
through the net and be labelled as children with
bad behaviour rather than children who need to
have their condition assessed and for whom
appropriate treatment and education plans have to
be put in place.
What is the thinking behind abolition of the
compulsory part of the assessments? Why will
only parents have the right to request formal
assessments? What criteria will be used to assess
those requests and on what grounds will they be
refused?
The Convener: What do you mean by “only
parents”? Parents as opposed to whom?
Ms Byrne: People can flag up their belief that
an assessment is needed, but the legislation
seems to give only parents the power to ask for
one. It would be like my seeing that someone in
my family needed to go to the doctor but waiting
for them to make the decision to go to the doctor
themselves. I think that the professionals who
work with such young people should be in a
position to ask for an assessment.
Mike Gibson: As you know, the formal statutory
assessment applies to only around 2 per cent of
the school population—basically, those pupils who
have a record of needs or who are thought to
require a record of needs. That is a small number
of children.
The provisions in the bill go far beyond that.
Authorities have a duty to identify and keep under
review the provision for the needs of all children
and young people who have additional support
needs. Provision for the youngsters that you are
talking about—those with behavioural problems or
dyspraxia who would not have a record of needs
in the present system—is well covered by the
duties under the bill. Under the current system,
education authorities have a duty to provide only
adequate and efficient provision of education,
including provision for special educational needs.
All the other legislative requirements in the current
system relate to children who have records of
needs. The proposals give parents more rights in
relation to their ability to request assessments and
also give education authorities a duty to identify all
youngsters who have additional support needs,
not only those who currently fall into the group
who require a record of needs.
Wendy Wilkinson: The bill gives parents the
right to request that the authority assess their child
but it also places on authorities an obligation to
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carry out an assessment of a child if it comes to
their attention through any means that the child
might have additional support needs, unless it is
deemed to be unreasonable to do so.
Ms Byrne: I am still concerned about
psychological and medical assessments. In the
proposals that are before us, I cannot see a
means whereby psychological or medical
assessments will be carried out if it is felt that a
young person is having difficulties that have not
been identified. I agree that there are many young
people in the current system who have not been
identified as having a specific difficulty. That would
continue to be the case under the proposed
system and I do not get a clear picture from you
that psychological assessments, in particular,
would be available. Such assessments are crucial
if there is to be early intervention in certain
conditions.
Mike Gibson: Psychological assessments will
continue to be available. The bill provides that, if a
parent requests a particular type of assessment,
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will have a duty to assess the need for additional
support for all pupils for whom they have
responsibility. However, they will have power to
make such assessments only for children under
three, whereas under the current system they
have a duty to assess children aged two or over.
Why is that change being proposed? Obviously we
are now diluting that duty so that it is merely a
power in relation to two and three-year-olds.
Wendy Wilkinson: Under the current system,
there is a duty to assess in relation to records of
needs for children aged two and over. The new
provisions will change that age from two to three,
because three is the age at which children first
attend pre-school centres and become the
responsibility of the education authority. The
definition of being within the responsibility of the
education authority includes children who are
“about to be provided with school education”,

“the education authority must comply … unless they
consider the request to be unreasonable.”

so a child would not simply become the
responsibility of the authority on their third
birthday. There is flexibility to allow authorities to
assess a child’s needs prior to their third birthday,
when they start to attend pre-school centres.

That means that, if a parent requests a
psychological assessment, there is no reason why
that should not take place. The existing legislation,
however, places no duty on authorities to provide
a psychological assessment unless the child is
believed to require a record of needs. In effect, the
provisions in the bill are stronger than those that
currently operate.

The bill does not retain a duty for education
authorities to assess children from birth up to three
years, but provides for a power to do so. That is
because it would be difficult to implement a duty to
assess all needs—we are talking about
educational needs, rather than developmental or
health needs—of children under three, who do not
attend any of the authority’s establishments.

The Convener: You are saying, in effect, that a
psychological assessment would be carried out if
the powers that be thought it necessary. In
addition to that, a parent or, indeed, an interested
professional could request such a report. Could
the refusal of such a request be the subject of an
appeal?

Mr Macintosh: If, for example, a child was born
with cerebral palsy and the parents knew from its
birth that the child would require additional
support, how would they prepare the ground with
the education authority when the child was at an
early age?

Mike Gibson: No. If a request were to be
refused, there would be other options, such as
mediation and dispute resolution, to take the
matter forward. However, one hopes that that
situation would not arise. An authority would have
to have very good grounds for saying that a
request for an assessment was unreasonable.
The Convener: Is there no one who would be in
a position to take on the authority if it were to
make an unreasonable decision? Would there be
no right of appeal?
Mike Gibson: Dispute resolution would be one
of the routes down which people could go.
Mr Kenneth Macintosh (Eastwood) (Lab): My
question relates to duties and powers, which
Wendy Wilkinson mentioned in response to Lord
James Douglas-Hamilton’s questions. It has been
brought to my attention that education authorities

Wendy Wilkinson: Indeed. That would likely be
instigated by the health service, which would be
the first port of call, or immediate assessor, in the
process by which the child would be identified as
having some form of additional needs. There is a
power in place in the bill for education authorities
to assist with such cases. They can do so for
anyone under the age of three. The intention of
the code of practice is that that will be
encouraged.
Education authorities have the ability to send out
peripatetic teachers to help and advise parents
with the early development of the child. It would be
good practice for education authorities to be
involved from an early stage with children who
have such complex needs. That is the way in
which authorities can prepare for the time that the
children come to pre-school centred education and
then on to school education. The code of practice
would encourage that.
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10:15
The Convener: Will the code of practice give
considerable attention to that?
Wendy Wilkinson: Indeed. Of course, with the
definition of additional support needs now being so
wide, the matter is not just about children who
have the most complex needs, it is also about
children with other needs.
The Convener: I think that Fiona Hyslop has a
point on this subject.
Fiona Hyslop (Lothians) (SNP): I am happy for
us to move on, unless any other member has
further questions on assessment.
The Convener: We will move on to questions
on different areas. I will come back to you in a
minute.
I should have welcomed Robin Harper MSP to
the meeting. He is sitting in on the meeting
because of his interest in this particular area.
We move on to the question of appeals.
Mr Macintosh: I will start by addressing the new
dispute resolution service that the minister outlined
and to which you have begun to refer this morning.
I am slightly unclear about what the dispute
resolution powers will look like. Will the service be
independent of the local authority in the way that
mediation services and appeals tribunals are? Will
it take decisions and will they be binding on the
parties to the dispute?
Wendy Wilkinson: The detail of how the
dispute resolution service will operate in practice is
still being developed. As you know, the minister
has written to the committee and is keen to hear
the committee’s view on what a dispute resolution
service should offer. Issues such as independence
would certainly be a factor in those considerations,
as would the question whether the education
authority would be legally bound to respect the
decision on whatever the dispute resolution
procedures might be.
One model that we have been looking at is the
complaints procedures model for social work
services. In that model, a case is referred to an
investigating officer who looks afresh at the case
with a view to seeking a solution. If a solution is
not reached and the customer is not satisfied with
the arrangements, the case can be referred to a
panel. In the social work services model, the panel
contains three members, one of whom must be
independent of the local authority. That is how the
independent element is assured. That model might
be one that we could use in this scenario.
Mr Macintosh: Would the disputes resolution
procedure be a general one for all disputes
between parents and local education authorities or
would it have a specific remit to specialise in
additional support needs?
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Wendy Wilkinson: The procedure would
specialise in additional support needs. The scope
of the bill is only around additional support needs.
My understanding is that we could not introduce a
dispute resolution service for all parents through
the bill. It has to be for parents of children with
additional support needs.
Mr Macintosh: Could we expect, for example,
that a member of the panel will have expertise in
that area? I am thinking of the way in which a
tribunal works.
Wendy Wilkinson: Indeed, if that is the model
that we use.
Mr Macintosh: We are to take evidence from
parents and other people. Bizarrely, the most
common disputes that I am aware of tend to be
over the choice of school and health provision and
not over education provision. If we look specifically
at health provision, the appeal procedure does not
give any concrete mechanism by which parents
can appeal the decision or behaviour of health
authorities or other authorities that provide certain
services to their children.
Let us look at the example of a child who is
receiving several hours of occupational therapy. If
that provision is reduced, the parents might think
that the decision is harmful to the child. They
might suggest that it would be more beneficial to
increase the service. I think that that sort of
dispute is not covered.
You say that a general duty exists, but there is
no direct accountability. How will the duty work in
practice? How will you make health authorities
answer for their decisions to provide therapy
services or other services?
Wendy Wilkinson: It is important to note that
the health provision that we are talking about is
intended to support a child’s learning. It is health
provision that deals not only with a child’s health,
but with the child’s education.
On the appeal mechanism to the tribunal, the
tribunal’s jurisdiction covers education authorities,
which are given the lead role mainly because they
have a statutory duty in relation to the child’s
education—that is their raison d’être. We expect
the education authority to be one of the key parties
at the tribunal; the other key party would be the
person who appealed. It would remain open to the
health service provider to attend the tribunal
hearing to argue the case for the provision in the
co-ordinated support plan that is being appealed.
As for the outcome of the tribunal, direction of
the tribunal will be to the education authority, not
the health authority, because the education
authority has lead responsibility for determining
and implementing the co-ordinated support plan.
However, the bill says that other agencies, such
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as health authorities, are obliged to help the
education authority when it asks for assistance.
For example, an education authority might have to
ask for speech and language therapy provision to
be made for a child. Those obligations in the bill
bind health authorities to provide help.
Mr Macintosh: That was my understanding, but
I am still trying to work out how, if an education
authority wants an extra couple of hours of speech
therapy that the health authority refuses, the
education authority can enforce that request in
practice. Can a parent appeal a CSP purely
because of the speech therapy that is available,
for example?
Wendy Wilkinson: Such an appeal would be on
the detail in the co-ordinated support plan about
the provision that will be put in place for their child
to achieve specific learning objectives.
Mr Macintosh: So a parent could make such an
appeal.
Wendy Wilkinson: Yes.
Lord James Douglas-Hamilton: In some
cases, education and health needs are
intertwined. Would it not make sense to bring
health boards under the tribunal’s jurisdiction, too?
Wendy Wilkinson: One difficulty is that, as you
say, grey areas exist between educational needs
and wider health provision, which would make it
difficult to draw the line on health provision issues
that should go to the tribunal. Should the tribunal’s
jurisdiction extend to all health provision, or simply
to health provision that is directed purely to
education?
The Convener: Is that really an issue? The
definition would be in the bill. We are surely talking
not about all health provision, but about health
provision that is linked to education provision.
Mike Gibson: That is right. Wendy Wilkinson
makes the point that it can sometimes be difficult
to draw the line between what is required from a
health point of view and what is required for
education. For example, a child with cerebral palsy
might need an operation to help him or her to
access school. How do we decide whether that is
health provision purely for the child’s well-being, or
whether it has an educational component attached
to it—as it has—which would mean that it was
approached under the bill? Complicated issues
would arise for a tribunal, which might be seen as
straying into matters that it does not have the
expertise to deal with.
Wendy Wilkinson: One aim of the co-ordinated
support plan is better facilitation of co-ordinated
working by agencies. The view was taken that we
continue to need a lead agency to have overall
responsibility for a child’s education and the
provision that is put in place to support a child’s
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education. If that responsibility was shared, there
would be a danger that co-ordination would start to
fall away. Agencies might not work jointly so well if
there were disputes over who was responsible for
what and who would be held accountable for what.
Ministers feel that the duties that the bill’s
provisions place on health and other agencies to
help education authorities are sufficient.
The Convener: If we accept what you say about
that, Ken Macintosh’s point still remains valid. If
somebody requires two hours of speech therapy
or some other form of therapy that is provided by
the health board, who would ensure that that
happened? What provision is there to approach
some outside agency for such provision if there is
a problem?
Wendy Wilkinson: The education authority
would still have the responsibility to ensure that
the provision was put in place.
The Convener: Yes, but the education authority
will probably not have the resource if provision is
by an outside agency. How would the education
authority make it happen? Local authorities are
replete with examples of disputes between their
own
departments,
never
mind
between
departments and outside agencies. That is a key
issue that needs to be pinned down very precisely.
I accept that, in the background, people are trying
to work in partnership and all that, but if it does not
work for whatever reason, how do we make the
thing happen?
Wendy Wilkinson: When the co-ordinated
support plan is being prepared or reviewed and
the provision that the child needs is being
discussed, the education authority would not take
decisions on that in isolation. We are promoting
partnership working, whereby a multidisciplinary
team will consider the needs of the child and
determine what learning outcomes the child can
be expected to achieve and what provision needs
to be put in place in order to achieve that.
Mr Macintosh: I have another point, which is an
observation that I want to make. The example of
cerebral palsy that Mike Gibson gave is an
interesting one. I know of a case in which the
parents of a two-year-old with cerebral palsy
wanted their child to attend the Craighalbert
Centre but they were in dispute with the local
authority over whether the child could do so. It is
interesting that the local authority will no longer
have a duty to provide for the needs of such a
child. The local authority will have powers but no
duty to provide that, so parents will have less
power. I would be happy if the issue were clarified.
It should be made more obvious to parents and
local authorities what rights they have in such
situations. The source of that dispute was the
question of who had the right to argue for the
place at the school.


243

219

5 NOVEMBER 2003

Mike Gibson: Was that child under two?
Mr Macintosh: The child was two years old.
Mike Gibson: If the child had just reached the
age of two, the parents could ask for a record of
needs. If the child fitted the criteria, the authority
would have to supply that.
Mr Macintosh: I should add that the dispute has
been resolved, but I am aware that applying
individual examples to the bill can help to
illuminate matters. I am not quite sure where the
bill would have helped that family in what was a
fractious dispute, although it was resolved
satisfactorily.
I want to move on to consider the appeals
tribunal and the question of legal aid. The minister
has currently ruled out legal aid. Is that right?
Mike Gibson: It will not be available for
representation at the tribunal.
Mr Macintosh: My understanding is that that is
because parents and people in a similar position
who are appealing to other tribunals do not have
access to legal aid. Is that the case for any
tribunal?
Wendy Wilkinson: It very much depends on
what is being considered by the tribunal. If the
tribunal is determining anything with regard to civil
rights and obligations under article 6 of the
European convention on human rights, legal aid
may be available. It has been considered that the
tribunal that the bill will set up will not be in that
situation, because it will not consider civil rights
and obligations.
Mr Macintosh: Is it not the case that the tribunal
will be the last recourse for parents? After they
have appealed to the tribunal, parents will have no
legal remedy available to them by which they can
enforce their rights. Therefore, the tribunal is in
effect the last place to enforce their rights.
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represent someone at a tribunal. People want their
rights to be effectively argued and that is what
lawyers do. Those who are worst off might
therefore be disadvantaged, as always happens
with special education needs.
10:30
Wendy Wilkinson: It is important for us to aim
to have tribunals that are family friendly and not
adversarial. The tribunal will make its decisions
and judgments on the basis of the facts rather
than on how well the case was presented by legal
representatives.
The Convener: At this point, I declare my
interest as a solicitor and my link with Ross Harper
solicitors of Glasgow.
Mr Macintosh: I have a line of questions about
placing requests, but I am conscious that I am
asking a lot of questions.
The Convener: Carry on.
Mr Macintosh: Special schools cost more than
local authority schools, but we seem to be building
into the bill the ability for local authorities to
dismiss a placing request on the ground that it will
cost more. Paragraph 63 of the explanatory notes
states, on schedule 2 to the bill:
“A further ground of refusal applies where the request is
for an independent special school, but the education
authority can make provision for the child in another school
and this school is more suitable, including with regard to
cost, than the specified school.”

That implies that if a special school is more
expensive and the education authority feels that
the cost would be unreasonable, it can decline a
request.

Wendy Wilkinson: They will be able to appeal
on a point of law or seek a judicial review, which is
open to all parents, but what you say is broadly
right.

Mike Gibson: There is no change from the
current position, which is that an education
authority need not agree to the placing request if it
can make provision at its own school. If the
education authority argues that the provision that it
can make in one of its local schools is appropriate
for the child, that would be a reason for it to refuse
the placing request.

Mike Gibson: Mr Macintosh has described the
situation accurately. The position is that the
tribunal is the final stop, except in the
circumstances to which Wendy Wilkinson referred.
At the end of the day, the tribunal should be the
best place to make the final decision because it
will have impartial experts who will have built up
some understanding from case law about what the
issues are. It is like a referee’s decision—one
might not like it, but the members of the tribunal
are perhaps the best people to reach a decision.

Mr Macintosh: In that case, the parents can go
to a placing requests appeal. However, if the issue
is not a placing request, where can they go? The
convener mentioned appeals for a review of the
additional support that is given to a child where a
parent is unhappy with that support. If such a child
does not have a co-ordinated support plan but is
getting additional support and the parents want to
question a decision, where do they go? Other than
the dispute resolution procedure, is there no other
appeal mechanism or recourse?

Mr Macintosh: I understand that and I
appreciate the need not to be adversarial, but it
may be that a lawyer is the best person to

Wendy Wilkinson: We hope that, in the first
instance, the parents would go to mediation to try
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to find a solution. The dispute resolution procedure
would then be open to them and, if the case was
about an administrative decision by the authority, it
might be relevant to go to the public services
ombudsman. Cases could also go to judicial
review and there is the option of a section 70
complaint to the Scottish ministers under the
Education (Scotland) Act 1980.
The Convener: I have a question about placing
requests. As I understand it, certain types of
placing requests will, under the bill, go to the
tribunal. If one were making a placing request for
one’s child to go to a different school and any of
the issues that have been mentioned arose, legal
aid would be available and the matter would be
dealt with by the court. There is arguably a more
complex issue where a placing request is made
and the case goes to a tribunal without legal aid. Is
not that an anomaly?
Wendy Wilkinson: In the case of an appeal
regarding refusal of a placing request where the
child has a co-ordinated support plan, you are
right to say that the appeal will be directed to the
tribunal. The view has been taken that, in such an
appeal, because the child has a co-ordinated
support plan, they have, by definition, complex
needs that are enduring. It was therefore felt that
the tribunal would be best placed to consider
which school the child should attend, particularly
because that decision will have a bearing on the
delivery of the plan.
The Convener: I am not arguing about that. I
am saying that, despite the complexities that are
involved, no legal aid would be available, whereas
arguably it would be where there was an ordinary
placing request without such problems.
Wendy Wilkinson: An appeal and ordinary
placing request would go to the education
authority appeal committee. I understand that no
legal aid is available for attending an education
authority appeal committee. The second recourse
is appeal to the sheriff court, but the number of
cases that reach appeal at the sheriff court are
very small—we are talking about around 0.01 per
cent of all placing requests.
The Convener: I accept that, but wonder
whether any consideration has been given to the
anomaly that might arise in respect of different
rights in different circumstances through the
creation of the tribunal and the new line of
approach. Do officials want to reflect further on
that, in the light of questions that have been
asked?
Wendy Wilkinson: Okay.
Ms Byrne: I assume that it will not always be
necessary for parents to apply for a placing
request. I will take you through my understanding
of the current system so that you can clarify
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matters. If a young person has a review as a result
of their record of needs prior to transition time,
currently, during the review process, professionals
and parents who attend the review can
recommend a placement in, for example, a
specialised setting rather than in the mainstream
secondary school. Will such a system still be in
place? Parents will be taken through something of
a minefield in respect of placing requests and I
share concerns about the lack of legal aid.
The Convener: Will you confine yourself to
asking questions, Rosemary?
Ms Byrne: I will come to my question.
Will you clarify whether there will be inequality in
opportunity? We must point up problems. Am I
right in saying that some parents will perhaps buy
in their own legal aid, if they can afford it? That
would mean that parents who could not afford it
would be disadvantaged.
Mike Gibson: I will pick up on your first question
and perhaps ask you to refresh my memory on
your second question. You mentioned transition
and a youngster with a record of needs going from
a primary school to a secondary school. You said
that, under the current system, a parent could
make a placing request for a special school, as the
child had a record of needs, and you asked
whether that system still applied.
Ms Byrne: I will clarify that. The professionals at
the review could make a recommendation.
Mike Gibson: That is absolutely right. Under the
bill, a co-ordinated support plan would not be
needed to make a placing request for a special
school. Currently, a record of needs is needed in
order to make a placing request for a special
school, but the bill will open up the system so that
things are easier.
Ms Byrne: Perhaps I do not quite understand
the point that you are making. The point that I am
trying to clarify is that, although parents would be
part of the decision making at a review, there
would be a recommendation from the
professionals. With or without a co-ordinated
support plan, can those professionals still make a
recommendation?
Mike Gibson: Yes. The professionals can make
a recommendation, but, in effect, the parents
would make the placing request. If, for example,
the professionals made a recommendation, the
authority agreed and everybody was happy, the
parents would not need to make a formal placing
request. However, if a dispute occurred and the
professionals said that they did not want to send a
child to a particular school and the parents
disagreed with that, the placing request
mechanism would come in. The parents would
then make a placing request for the school that
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they wanted, which is similar to the current
situation.
Rhona Brankin (Midlothian) (Lab): I want to
clarify something. Let us take the case of a child
with complex needs that required multidisciplinary
support, who attended primary school and whose
parents wanted them to go to the local secondary
school. Under the presumption of mainstreaming,
the parents might make the assumption that their
child’s needs should be met in the local secondary
school. Do they have a right as parents to have
their child placed in that local secondary school
and have the child’s needs met?
Mike Gibson: The question of rights is a difficult
one. If the authority said, “We don’t want the child
to go to that mainstream school. We want the child
to go to a special school,” the parents could say,
“No, I want my child to attend a mainstream
school.” It would then be up to the authority to
show that some of the exceptions that apply to the
mainstreaming legislation apply in that case.
There are three exceptions, including whether the
mainstream school is suitable to the ability and
aptitude of the child or whether the school would
be detrimental to the child. The authority would
then have to show that the exceptions applied and
that therefore the child could not be educated in
the mainstream school.
The Convener: Rosemary, do you have any
more questions?
Ms Byrne: It is important that we examine
anything that we feel will not give people equality
of opportunity. I would like the officials’ views on
the lack of legal aid. Is it the case that only those
parents who can afford to take a legal
representative to a tribunal will be able to do so?
Wendy Wilkinson: There would be nothing to
prevent parents from taking along supporters or a
legal representative if they so chose.
Ms Byrne: So you are saying that parents could
pay a lawyer to go along with them if they can
afford it.
Fiona Hyslop: My question is on the
replacement of records of needs and the move to
co-ordinated support plans. You say that 50 per
cent of those who currently have a record of needs
will have a co-ordinated support plan. That will
mean that 50 per cent of those who currently have
a record of needs will not have a co-ordinated
support plan and the record of needs will be
withdrawn. What legal guarantee can you give in
the bill that the support needs of such people will
be met? If the child does not have a CSP, their
parents will not have access to tribunals.
Moreover, section 3 states that local authorities
are not required to do anything that
“is not practicable at a reasonable cost”.
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However, the mediation and dispute resolution will
lie with the same education authority that is
arguing that the cost is not reasonable.
Mike Gibson: The issue about what is practical
at a reasonable cost would hold anyway because,
in a sense, authorities will not be able to do
anything that is unreasonable. That would still
stand, so authorities would have to be mindful of it.
If you describe a position where a youngster does
not have a record of needs—
Fiona Hyslop: No, I am asking about those who
currently have a record of needs but who will not
have a CSP.
Mike Gibson: The minister has already written
to local authorities to state that he fully expects
that provision will continue to be made for
youngsters who currently have a record of needs
but will not have a CSP, so there is no reason
under the new legislation why, if someone had a
record of needs but will not have a CSP, provision
for them should not be met. We should bear in
mind all the other duties in the bill on education
authorities and all the other rights that parents can
pursue if they feel that things are not working out
as they should for their child who had a record of
needs but has no CSP. However, ministers’
expectations are that those youngsters’ needs
should continue to be met.
Fiona Hyslop: What happens when the needs
change—as happens often—of a child who had a
record of needs but will not get a CSP?
Alternatively, what happens to a child who is born
after the bill comes into effect and who would have
had a record of needs but does not get a CSP?
How can we ensure that the legal requirements for
support are met for that child, given that the child’s
parents will not have access to a tribunal and
dispute resolution lies with the same authorities
with which they are having the dispute?
Mike Gibson: Towards the beginning of the bill
are outlined all the duties that education
authorities are required to fulfil, which is to identify,
address and keep under review provision for the
needs of all children with additional support needs.
That would include those who had a record of
needs but who will not have a CSP. Education
authorities will still be under lots of duties to
ensure that those children’s needs are met.
We have talked about the additional rights of
parents to ask for assessments, mediation and
dispute resolution. We have not worked out the
details of dispute resolution, but a dispute
resolution system will not be credible unless some
sort of independence is involved. If the people
involved are not seen as honest brokers, the
system will have no credibility. When a dispute
resolution system is set up, ministers will probably
monitor it carefully and examine the decisions that

225

5 NOVEMBER 2003

are made. It is important to ensure that parents
feel that they get a fair deal or have had a fair
hearing, although that does not mean that parents
should always get what they ask for.
10:45
Fiona Hyslop: Do you appreciate the anxieties
of parents of children who currently have a record
of needs but who will not have a CSP?
Mike Gibson: Absolutely.
Fiona Hyslop: What is the thinking behind
CSPs, which, despite being a passport to a range
of other services and stronger legal support, are
restrictive and selective? It seems to me that the
proposed system has been driven by the needs of
the service provider; children will get a CSP only if
they need more than education support. Will that
top-down approach to management in what is a
fundamental change to the system deny children
the right to be at the centre of the system?
Mike Gibson: I will answer that question, but I
will ask Wendy Wilkinson to come in. One difficulty
with the record of needs is that, in a sense, it does
not guarantee much. A record of needs contains a
statement of what a child needs and a summary of
impairments. Those two aspects of the record can
be challenged and an appeal can be made to the
Scottish ministers if the parents disagree with what
is written. However, we know well that parents are
most interested in the part of the record that
details the provision that the authority will make to
provide for the young person’s needs. If the
parents disagree, they cannot do anything about it,
because there are no appeal rights.
In that sense, the record of needs is not as
powerful or as potent a provision as people think it
is, whereas the CSP certainly is powerful because
it focuses on learning outcomes and allows
parents to appeal if they are unhappy with the
outcomes or with the provision. The CSP is a
more powerful mechanism than the record of
needs is.
Your question was about what will happen to
young people who do not have a CSP but who
might have had a record of needs. I will ask
Wendy Wilkinson to come in, but in answer I point
to the provisions in the bill that impose duties on
education authorities to provide for children or
young people and to the measures that introduce
rights for parents to challenge an authority if they
feel that their child’s needs are not being met.
Fiona Hyslop: Why will somebody who does
not have a CSP have fewer rights than somebody
who has one?
Mike Gibson: The rights are different only in
relation to the appeal mechanism that will be
implemented. If a child does not have a CSP and if

226

the parents feel that the provision is not
appropriate, they can follow certain channels.
You might ask why we need CSPs in the first
instance. That issue was the subject of
consultation and two broad views emerged. One
was that there should not be a separate plan such
as the record of needs or co-ordinated support
plan; the other was that there is a group of
children who are so vulnerable that we must
ensure that the system can meet their needs. In
the future, if the system is sufficiently co-ordinated
and joined up, we may not need co-ordinated
support plans, but ministers felt that we have not
yet reached that position.
Fiona Hyslop: So, from what you have said, the
CSP is intended to help the system to deliver
rather than to recognise the needs of the child.
The plan is intended more to help co-ordination
between health and education authorities and
other bodies.
Mike Gibson: It is the other way around. The
intention is to identify a group of children who
need highly co-ordinated services because they
are the most vulnerable and to put in place a
system to ensure that those children get what they
need.
Fiona Hyslop: I was going to move on to
another question.
The Convener: Before you do, I will bring in
Lord James Douglas-Hamilton.
Lord James Douglas-Hamilton: Is it not the
case that several thousand youngsters with
records of needs will not have CSPs? Would it not
be sensible to have transitional provision to get
those youngsters through the present system?
Many parents believe that the safeguards are
stronger with records of needs than with CSPs. A
change to the new system overnight could cause a
lot of consternation and anxiety.
Wendy Wilkinson: Once the bill is enacted, we
will have to give careful thought to how we move
from the current system to the new system.
Lord James Douglas-Hamilton: Can that not
be provided for in the bill rather than left to officials
to do afterwards?
Wendy Wilkinson: It would be difficult to run
the two systems in parallel, partly because much
of the bill repeals the provisions in the Education
(Scotland) Act 1980 concerning children who
require records of needs. It does not seem right to
leave some children in the current system while
other children are in the new system, especially
given that ministers take the view that the new
system is an improvement on the current one.
Lord James Douglas-Hamilton: With respect,
a small group of children is numbered at several
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thousand in your document. That is not a small
group.
Wendy Wilkinson: That is one of the reasons
why the minister has written to ask all local
authorities to endeavour to guarantee that
provision will continue to be made for those with a
record of needs who might not get a CSP. The
fundamental principle of the bill will be that all
children who have additional support needs will
have those needs met.
The Convener: Is there any reason why the
children who have records of needs but who will
not have CSPs could not swing in under the
tribunal arrangements? The central point is the
loss of legal rights, which people feel that they
have fought very hard to get. Whatever the
objective reality is, there is a perception about this
very sensitive area. Is there any reason why there
could not be a transitional arrangement under
which for a period of some years children with
records of needs who do not get CSPs could be
fed into the tribunal system? I accept that the
arrangements might have to be slightly different,
but those children would nevertheless retain the
legal rights that they have at the moment.
Wendy Wilkinson: There are several reasons.
One would be that the record would have to be
maintained. The criteria for a record of needs are
different from those for a CSP. The appeal rights
for the record of needs are also different; provision
cannot be appealed.
The CSP will be focused on the child’s
strengths. It will outline learning outcomes and the
provisions that are required to meet those
outcomes. The record of needs does not detail
any of that. We would therefore be asking the
tribunal to consider two different systems using
two different criteria. If those with a record of
needs could not appeal the provision that is being
made for them, disputes regarding the provision
would have to be dealt with via another appeal
route through mediation to dispute resolution. That
could be very complicated.
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against the provision that is being made for the
child. That is one of the difficulties with the records
of needs process. There is a statement of the
child’s needs and an assessment profile that
describes the child. However, the real meat of the
record is in the provision that will be made to meet
the child’s needs. If the parents disagree with that,
they cannot appeal against it. That is one of the
weaknesses of the process.
The record of needs is a legal document and it
gives a statement of the child’s needs. There is a
mechanism for appealing to the Scottish ministers,
but only 30 out of 17,000 use it. There is also a
right to a regular review, but the meaning of
“regular review” is not specified in the legislation.
Time after time, inspectors will find records that
have not been reviewed for four or five years.
Time after time, they will write inspection reports to
the education authority, saying, “Please ensure
that records of need are reviewed more regularly.”
The record of needs indicates future needs
provision, but that is covered in the bill for a wider
group of children. We might therefore argue that,
under the bill, not much would be lost if there were
no records of needs.
Mr Adam Ingram (South of Scotland) (SNP): I
would like to develop that point. You indicated that
the new legislation will not be implemented until
2005. What happens to those children who are
coming into the system now or who come into the
system over the next 18 months? Will a record of
needs still be available for them? How can we
ensure that local authorities do not backslide and
avoid keeping records of needs, using the excuse
that new legislation is on the way?
Wendy Wilkinson: The current statutory
provisions, including those under the 1980 act,
remain in place. All current statutory obligations on
local authorities with regard to records of needs
remain in place. In the letter that the minister wrote
last week to all local authority chief executives,
which was copied to health authorities, he
reminded authorities of the fact that the obligations
that exist under the current legislation will remain
in place until the bill is enacted and commenced.

Dr Murray: The central concern that we all
share with parents relates to children who have a
record of needs but will have an individualised
educational programme—IEP—instead of a CSP.
If the parents feel that the local authority is not
meeting that child’s identified support needs, what
recourse will they have? Will they have as much
power in law as they had with the record of
needs?

The Convener: Is there any reason why people
with records of needs who will not get CSPs under
the new arrangements could not, in the meantime,
and if they so wished, be deemed to require to
have a plan? There is the perception of a security
issue, which I think the whole committee is
concerned about. I think that we would want to
ensure that all options are explored.

Mike Gibson: Under the current system, the
parents could appeal to the Scottish ministers. In
effect, there are very few such appeals—a fraction
of 1 per cent, or 30 appeals out of 16,000 to
17,000 records. The problem is that, even under
the appeals system, an appeal cannot be made

Mike Gibson: I know exactly where you are
coming from. The issue is that the criteria for the
record of needs and those for the CSP are
different. If the same mechanism is used for
appeals to the tribunal in both cases, that makes
things extremely difficult.
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The Convener: Is there any reason why, in the
meantime, authorities could not be required to give
a CSP to those who would not otherwise get it?
That could perhaps be some sort of temporary
provision until the end of primary school.
Mike Gibson: That takes us back to the criteria.
Let us suppose that there are two groups of
children with CSPs. If one group fulfils the criteria
as stated in the bill and the other group fulfils the
criteria through the record of needs, that would
require legal provision that would be difficult to
write into the bill.
The Convener: You have already indicated that
not many people have taken advantage of the
appeals mechanism anyway, so we would not be
dealing with a large number of people.
Mike Gibson: The people with records of needs
have not taken advantage of the appeals
mechanism because it is not very effective. The
mechanism involving the tribunal will be much
more effective. The grounds on which an appeal
can be made before the tribunal are framed in
terms of a child having a CSP. It would almost be
necessary to write a whole new piece of legislation
to cover what could be appealed against in cases
of children who had a record of needs instead.
Currently, it is not possible to appeal against
provision on the basis of a record of needs. It
would be extremely difficult to make draft
legislation that covered both groups.
Lord James Douglas-Hamilton: To ensure that
there is no doubt, I should mention that I am a
non-practising lawyer.
Is there not a danger that parents could see
administrative convenience as more important
than the interests of the child? I appreciate the
difficulties of running two different systems
simultaneously before a tribunal, but surely the
problem should not be insurmountable if there is
the will to surmount it.
11:00
Mike Gibson: It would be extremely
complicated to run the systems side by side,
particularly given that aspects of the 1980 act will
be repealed, as Wendy Wilkinson indicated.
Perhaps another way of looking at the issue is to
go back to the provisions of the bill, which offer
much more support and protection to people than
the current system offers. One could argue that,
under the current system, if someone does not
have a record of needs, their rights and the duties
on authorities are not very strong. If someone had
a record of needs but will not have a CSP, they
will still, under the bill, have much more
opportunity to challenge the authority, if they wish.
Many more duties are imposed on authorities to
ensure that children’s needs are met.
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Wendy Wilkinson: At issue is what will happen
under the new system to those who are within the
current statutory system. Will they gain or lose
from the changes? We need to address those
concerns and to decide whether to do so through
legislative provision or through other means when
supporting the implementation of the changeover.
At the moment, ministers take the view that we
should do so not through legislation, but through
other means.
Fiona Hyslop: From the policy memorandum, it
is clear that the provisions of the bill are designed
partly to extend the legislative framework to
encompass more children, which would be
welcomed. However, I have serious concerns that
the financial memorandum does not back that up.
To return to Robert Brown’s earlier question, I do
not see how you can anticipate that you will
provide a wider legislative framework—which, by
implication, means making more service provision
for more children—and not have a significant
increase in the general spend. The figure of £2
million for local authorities has been mentioned.
Does that mean that there is a bill of £60 million a
year for the co-ordinated support plan? Can you
explain that further?
Mike Gibson: Before handing over to my
colleagues, I will say something about general
funding. Funding in the area of special needs is
increasing. Members may know that we are
increasing funding by about 35 per cent between
this year and next year. Inclusion funding will rise
from £20 million to £25 million. Funding for
accessibility strategies will rise from £9 million to
£17 million. Funding for special educational needs
training will remain constant at £8.4 million. Even if
we leave aside the bill, funding is increasing. The
funding that I have just described is relevant to the
provisions of the bill, because it is all being used to
meet the needs of children with special needs or
additional support needs. Any new funding for the
bill is a matter for the minister, who will make any
announcements about that.
Donna Bell: As Mike Gibson indicated earlier,
because there are so many grey areas and so
many different areas are drawn into the framework
of the bill, it will be difficult to decide what is a
direct result of the bill. A number of other initiatives
are in place that overlap with the provisions of the
bill. I refer to integrated community schools and
some current health-related endeavours. The
national priorities action fund and the changing
children’s services fund address many of the
issues. Earlier, I said that it is not the case that
new children are being created. There are
resources to deal with the children in question and
the associated issues. The bill brings together the
framework that will allow progress to be made with
a concerted effort.
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Fiona Hyslop: That sounds as if there will be
more children within the legal framework.
However, present support needs are not being
met by the resources that are available and the bill
will not provide additional resources to meet the
wider additional support needs. I am concerned
about those who have such wider needs, rather
than about those who have a record of needs or
who will have a CSP. I am not convinced that the
many children who need a lot of help are getting it.
If they are not getting it under the current legal
framework, where will the budgets come from? I
appreciate Mike Gibson’s point, but considerable
resources will be needed to provide additional
support.
Wendy Wilkinson: We worked with local
authorities
in
developing
the
financial
memorandum. One of the issues was trying to
identify where there are gaps in services. It was
difficult to quantify where those gaps are and what
the cost differential is.
Fiona Hyslop: The fact that something is
difficult does not mean that it does not have to be
done as part of the legislative process that we
must go through. We must be satisfied with the
financial memorandum if we are to progress with
the bill.
Donna Bell: As we said, we have attempted to
cost ranges of potential financial implications. It is
a question of deciding where in the range we think
a realistic cost will fall. Our economists have been
involved in trying to ascertain where it will fall. I am
sure that you will understand that it is difficult to
predict the future. There are uncertainties in the
area that we are discussing; all that we can say is
that provision is being made elsewhere to fill the
gaps. It is difficult to decide what will be a direct
result of the bill and whether funding should
accompany it or should be directed from other
sources.
Fiona Hyslop: I suggest that we approach the
minister and ask whether we can have access to
some of the background scenario planning for the
financial memorandum.
The Convener: Yes. I mention in passing that
the Finance Committee is to undertake an
examination of the bill’s financial implications as
well, and access to that material might be relevant
to that consideration. We could follow your
suggestion.
I wonder whether Elaine Murray can provide any
ministerial insight on the matter.
Dr Murray: I am a bit concerned about a
statement that Donna Bell made earlier. She said
that she was not anticipating additional children
coming into the system and that expectations
should be managed. We are considering
extending the legislative framework to encompass
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more children, which Fiona Hyslop has just been
talking about, and we have also talked about
children with transient needs coming into the
system—such as children who are bereaved, who
have illness in the family, or who need some
support because English is not their first language.
I cannot quite reconcile that with the earlier
statement.
Donna Bell: Those children are in the system at
the moment; there is no debating that. The issue is
the level of support that they receive. There are
already duties in place that suggest that those
children’s issues should be dealt with. The
question is one of providing the framework around
those legislative aspects to consolidate the
responses to those issues, rather than of creating
new needs. The needs are already there.
Dr Murray: The needs may already be there,
but they might not be being met. I would have
hoped that the bill was about meeting the needs
that are there.
Donna Bell: Absolutely.
Dr Murray: Therefore, meeting those needs
must have some resource implications.
Donna Bell: That is what I am saying. As I have
said, it is difficult to decide what will be a direct
result of the bill. We can go back to the example
that Mike Gibson gave about whether an operation
is the result of an educational need or a health
need. Where does that cost fall? The end result
should be that the child gets the services that they
need. The funding might come from various
routes—it might come from health, education or
social work. The important part is that the child
eventually gets the services that they need.
The Convener: However, the bill surely raises
expectations on, for example bereavement. We
were told on at least one of our school visits that
most schools did not have the facility to deal with a
temporary issue such as that that could
nonetheless have important consequences. There
is also the issue of children with emotional, social
and behavioural difficulties, which are likely to be
recognised more fully in the CSP arrangements
than in the record of needs. Are additional
demands not likely to arise if the bill is
implemented in the spirit in which it has been
drafted?
Mike Gibson: That is a fair point. I will deal with
bereavement first. In good practice, if a child
needs support because of bereavement or some
traumatic event, schools will respond. Good
professionals will take account of such needs, so
in the bill we are trying to set standards and
acknowledge that youngsters with—in the case of
bereavement—temporary, transient needs exist
and schools should respond to those needs.
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Youngsters with social, emotional and
behavioural difficulties are a good example,
because they are already in the system and we
know that other initiatives and funding seek to
meet their needs. That illustrates a point that
Donna Bell made: lots of funding streams exist.
Although I am not saying that there will be no
additional costs as a result of the bill, it is
important that we do not try to draw a circle round
it and say that X, Y and Z are going to happen and
we need X, Y and Z simply because of the bill.
The changing children’s services fund will be up at
nearly £66 million in 2005-06. It is examining ways
of reconfiguring services and achieving better
joined-up working. It is not unreasonable to expect
that some of that funding will impact on the
implementation of the bill. I have also mentioned
inclusion funding and accessibility strategies. All
those are aspects of funding that aim to improve
provision. Therefore, we hope that any financial
demands that the bill imposes on the system will
be met partly by what is already available. We are
not saying that there will be no new demands,
because there will, but not all demands that the bill
covers are new.
The Convener: There is an element of
mainstreaming the finance as well as
mainstreaming the provision.
Rhona Brankin: My understanding is that
children with social, emotional and behavioural
difficulties are quite a large group of the young
people who are currently excluded from the record
of needs but who will come under the umbrella of
co-ordinated support plans. I welcome that, as the
lack of provision for them has been a huge gap. Is
the Executive saying that more joint working is
going on for such youngsters, through the new
community schools and the development of youth
strategies, but that their parents have no right to
make demands and the authorities have no duty to
implement inter-agency working?
Mike Gibson: That is right for some youngsters
with social, emotional and behavioural difficulties.
Obviously, all the provision about which we have
talked applies to children with social, emotional
and behavioural difficulties, such as the duties on
authorities to ensure that they identify and provide
for such young people and the rights of their
parents to mediation and dispute resolution, and I
am sure that most people agree that that is a good
thing.
You are also right that that is a group for which a
number of local authorities rightly or wrongly felt
that it was inappropriate to have records of needs.
Part of the problem with the record of needs is the
way in which it is written—it speaks about
impairments, for example. The language of the
record of needs is not appropriate to many
youngsters with social, emotional and behavioural
difficulties.
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Those with the most enduring needs who need a
co-ordinated support plan will now be brought into
the system, which will be more appropriate,
because it will focus on learning outcomes. The
bill is forward looking and I do not know of any
other countries that are implementing similar
measures. It reconceptualises what we mean by
special educational needs and tries to include
under one label a lot of disparate groups by saying
what set of duties and rights should apply to them.
That is about mainstreaming and pulling
everything together and it must be a strength.
11:15
Rhona Brankin: Is it true to say that the largest
group of young people who will have co-ordinated
support plans and who currently do not have a
record of needs will be youngsters with emotional
or behavioural difficulties? On additional costs, are
you saying that because of the considerable
development of youth strategies and new
community schools, much of what would have
been new cost is already being met through
mainstreaming and other developments? It is not
just a question of saying that all the youngsters
that fall outwith the record of needs will now be
covered by the CSP.
Mike Gibson: That is precisely right.
The Convener: I have a question on mediation,
which has been touched on in passing. There is to
be greater provision of mediation, whether from
the local authority or elsewhere. I might be viewing
this as a lawyer, which might be wrong, but
bearing in mind that the dispute is always with the
local authority, is there not an inherent conflict of
interest that makes it inappropriate for the local
authority to provide mediation?
Wendy Wilkinson: The bill aims to address that
issue by obliging local authorities to provide a
service that is independent of their other functions
as set out in the bill. Whoever is providing the
mediation service will have to be independent of
the decision-making functions regarding additional
support needs.
The Convener: There is a slightly technical
argument about how people view the system. The
perception is important as well as the fact of
justice being done.
Wendy Wilkinson: We have to consider the
perception of independence and the trust that
parents will have in the system. We want to
monitor that aspect of the bill to see how effective
it is in practice.
Mr Macintosh: My first question is on cost.
Section 3(2) states:
“Subsection 1(b) does not require an education authority
to do anything which … is not practicable at a reasonable
cost.”
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Is that a new legal formulation, or was it in the
Standards in Scotland’s Schools etc Act 2000? Is
it a new control that we are introducing for the first
time?

receives a range of support, through the education
authority, they should also have a point of
contact—perhaps not a co-ordinator—for advice
and information.

Wendy Wilkinson: It has always been there
implicitly, in that local authorities cannot spend
public money unreasonably. The wording has
been included in the bill to make that more explicit.

Wendy Wilkinson: With regard to the coordinated support plan, the co-ordinator will—as
the name implies—be responsible for coordinating the services and for liaising between the
various agencies that provide the support. For
those who do not have a co-ordinated support
plan, there is provision in the bill for education
authorities to have to provide the name of an
information officer who will be somebody whom
people can contact. That will be in addition to what
is provided for those who have co-ordinated
support plans and will be available to all parents,
who will be able to obtain advice about the
system,
provision
and
the
assessment
arrangements regarding additional support needs.

Mr Macintosh: My understanding is that there
has always been an undercurrent of families
feeling that local authorities make decisions on the
ground of cost, despite the fact that they have no
right to do so. It is slightly worrying that we are
now making that statement explicit. Capability
Scotland has written to tell us that a legal
judgment was made in the House of Lords about
an English case whereby it was specifically stated
that local authorities cannot make decisions on the
ground of cost alone.
Wendy Wilkinson: You are right. They cannot
make decisions on the ground of cost alone.
However, it is fair to say that, in using and being
accountable for the public purse, cost is
considered at some point. Some people have
referred to section 3(2) as a get-out clause for
local authorities. The most important factor is to
ensure that the needs of the child are addressed.
Mr Macintosh: There is a wide variation in
practice, but the idea is to make explicit what is
already happening.
Mike Gibson: If the wording was not there, it
would still be implicit.
Mr Macintosh: There is probably a slight worry
about making it explicit and giving it legal status.
I have another question about the idea of a coordinator, which is mentioned on page 7 of the
policy memorandum. The memorandum states:
“Each individual plan will be overseen by a CSP coordinator and there will be a person for the parents or
young persons to contact for advice and information.”

Does that refer to two separate people?
Wendy Wilkinson: There could be two separate
people or there could be just one person.
Mr Macintosh: Who decides? Can the young
person choose their contact person?
Wendy Wilkinson: The education authority will
be responsible for determining who the coordinator will be. It is expected that, in practice,
they will take account of the views of the parents
and the child who is involved.
Mr Macintosh: Do you think that it would be
good to have a co-ordinator or similar person for
additional support needs generally, as opposed to
having one just for CSPs? That differentiates
between the treatment of children who benefit
from having a CSP and the treatment of those who
have additional support needs generally. If a child
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Mr Macintosh: I was looking for that.
We have talked about personal learning plans,
IEPs and CSPs. Will individualised educational
programmes be the main vehicle for providing for
additional support needs in schools?
Wendy Wilkinson: At the moment, when a child
does not have a co-ordinated support plan, IEPs
are likely to be used along with personal learning
plans. Personal learning plans are still at the
development stage. The way in which the personal
learning plan and the IEP interact is being
examined, and whether the IEP should become an
extra couple of pages in the personal learning plan
is being considered. For children with a coordinated support plan, the IEP will be subsumed
by the co-ordinated support plan and they will
have just one plan, not the extra plans as well.
Mr Macintosh: There is no mention of IEPs in
the bill; however, that is not a failure to mention
them.
Wendy Wilkinson: No.
The Convener: I am conscious of the time. We
have run on a bit.
Rhona Brankin: I have a question about
transitions into adulthood. I believe that there have
been some changes to the bill, following the
consultation. Could you take us through those?
Having worked in the system, I am of the view that
one of the strengths of the future needs
assessment was the fact that it was required to
take place a considerable length of time before the
youngster left school. I also understand that one of
the strengths of the record of needs was that it
applied until a youngster was 19. Can you clarify
what changes have been made in that area?
Wendy Wilkinson: Additional sections have
been added to the bill as a result of consultation
on future needs and the way in which education
authorities will have to plan and prepare a child for
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the transition from school. There is now an
obligation on education authorities to seek
information from other agencies—post-school
agencies—regarding the support that they are
likely to provide for a child once the child has left
school. That relates not only to educational
additional support needs; it can refer to the broad
range. That must take place at least 12 months
before the child is expected to leave school.
It is then expected that the authority will work
with the other agencies in determining what
preparation it can involve the child in, in the period
before they leave school, that will support them in
the transition to the support that will be provided
after they have left school. Again, it is about
multidisciplinary working towards planning and
preparing the child for the transition when they
leave school.
Section 11, which was in the draft bill, is about
the education authority providing information to
other agencies at least six months before the child
leaves school. That is the information flow going
the other way, from the education authority out to
the support agencies, when the time for the child
to leave school is approaching. There is a new
duty on the education authorities to tell those
agencies when the child leaves school, so that the
post-school support can be put in place.
Rhona Brankin: For how long will that apply to
the young person?
Wendy Wilkinson: The post-school support is
provided under legislation other than the
legislation that we are discussing. This bill relates
to education. Once the child leaves school
education, other welfare, health and community
care enactments oblige other agencies to provide
support for them.
Rhona Brankin: Who will be responsible for
ensuring that the young person has continuing
support when they leave school? When a young
person is in school, it is felt to be important for
someone to have responsibility.
Wendy Wilkinson: Part of the aim of moving
towards more integrated services is that agencies
that work together will be aware that a connection
needs to be made when someone moves from
children’s services to adult services. There are a
number of initiatives to help such people,
particularly those with the most complex needs.
For example, the Beattie report makes
recommendations for key workers to be involved.
Further, local area co-ordinators are being put in
place for people with learning disabilities. Such
key workers will act as a link as the young person
moves into young adulthood and beyond.
Rhona Brankin: Is it possible that they would
continue to see the same key worker?
Wendy Wilkinson: Yes.
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The Convener: I am conscious that we have
gone on for a long time on this issue. We dealt
with the question that Adam Ingram was going to
ask while he was out of the room. Would he like to
add anything?
Mr Ingram: I was going to focus on mediation
and appeals, but I think that we have covered a lot
of that area.
At the outset, the convener asked about firming
up the proposals and how the code of practice, the
independent mediation service and the dispute
resolution practices will work. Will we be able to
see details of those elements before the bill is
considered by the Parliament? If so, when?
Wendy Wilkinson: The minister aims to provide
members with working drafts of the key pieces of
subordinate legislation prior to the beginning of
stage 2.
The Convener: I understand that we will not see
a draft of the code of practice, however.
Wendy Wilkinson: That will take substantially
longer to prepare. We have started considering
what the code of practice will have to contain and
the bill contains a new section that highlights what
needs to be covered.
Lord James Douglas-Hamilton: How many
more children do you estimate will be covered by
the proposals relating to additional needs than are
covered at the moment? Might the estimates of
increased expenditure have to be revised because
the costs might be more substantial than was
expected?
Mike Gibson: There is always a possibility that
cost estimates will have to be revised. As Donna
Bell said, the children are being provided for. We
have asked local authorities to identify gaps in
provision, but they have been unable to do so.
With the introduction of the bill, there will be an
increase in the quality of services. I appreciate the
frustration about the availability of precise
numbers in this area, but, given the definition that
we have for additional support needs—as was the
situation with the definition that we had for special
educational needs—it is extremely difficult to give
them.
The Convener: I am conscious that we have
given you a hard morning, but I think that it is
important to get the framework right at the
beginning. We are all grateful for your time and
effort and for the good humour with which you
have answered our questions.
I propose to take a five-minute break.
11:29
Meeting suspended.
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Wednesday 12 November 2003 (9th meeting 2003 (Session 2)), Written Evidence
SUBMISSION FROM COSLA
EDUCATION (ADDITIONAL SUPPORT FOR LEARNING) SCOTLAND BILL
Since presenting its evidence on the Bill to the Committee, COSLA has given further detailed
consideration to a number of the issues. In addition to consultations with our members and other
key interests, we have welcomed the opportunity for further discussion with the Scottish Executive.
I would be most grateful if you would accept this letter as our final submission to the Committee in
the preparation of its Report on Stage 1.
General comments
COSLA considers that the Bill provides a positive foundation for the development of more inclusive
and high quality provision for the future. We believe, in addition, that it provides a valuable
assurance to authorities and parents concerning additional support for children in need.
Our discussions with the Scottish Executive and ministerial correspondence to the Committee have
helped to clarify the policy intent behind the Bill and have provided assurances that the financial
implications will be monitored and addressed, as required. Notwithstanding the above, we would
like to suggest some amendments to the Bill and to request specific assurances from ministers on
key points.
Additional Support for Learning (ASL).
We welcome the concept of Additional support for Learning, which is a considerable improvement
over the concept of special education needs. Although we acknowledge that there are a number of
funding streams in place to help children and young people with additional support needs, we have
a continuing concern that the Bill could generate expectations and pressures from parents at levels
which well exceed such resourcing provision.
We believe that as a result of the Bill education authorities will be faced with the major task (with
associated resourcing implications) of reassuring many parents that the ASL needs of their child
will continue to be adequately provided for under existing arrangements without a CSP having to
be opened.
We attach particular importance to the connection made in the Bill between ASL and the
development of children and young people to their “fullest potential” (section 2). We consider that
the Code of Practice will need to specify the respective responsibilities of authorities, other
providers and parents in supporting the education and development of children and young people,
to prevent unrealistic expectations or misunderstandings.
Children in Private Education
We have a particular concern about the pressures which could be generated by section 5 of the
Bill, allowing parents or independent schools to ask the education authority to assess children and
young people educated outside the public education system. Although the education authority may
refuse such requests, we are nonetheless concerned about the amount of officer time (with
associated resource impact) that could be taken up simply handling such requests.
Education Authorities already have a duty to make appropriate provision for all children in their
area. We also recognise that Local Authority’s have responsibility for the assessment of a child’s
needs if parents wish to place or are considering a placement in a school under the aegis of the
authority.
Under the existing legislation, parents who arrange for their children to be educated at home or in
independent schools, do so as a matter of choice and are responsible for the provision they make
or procure. Education authorities could not respond to requests from such parents or independent
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schools except at additional public expense. Only if education authorities are unable to make
suitable provision of their own could they be justified in placing children with additional support at
independent schools, having regard to principles of best value.
We suggest as a possible way forward that the Scottish Executive’s code of practice provides clear
direction setting out the circumstances under which parents of children in private education could
and could not reasonably request assessments from the education authority.
Co-ordinated Support Plan (CSP).
We have welcomed the Scottish Executive’s clarifications concerning the eligibility criteria for the
opening of a Co-ordinated Support Plan. It is our view that pupils should not be taken through the
statutory process associated with a CSP unless this adds value to their experience. It is not in the
best interests of children or their families to have a CSP imposed upon them, unless this is
necessary to achieving identifiable benefits. Neither is it consistent with the principle of best value
for local authorities to take pupils through a formal process without adding benefits.
We propose to suggest an amendment to fully support parents' rights to have a CSP where they
perceive it to add value. In other words where arrangements made via an IEP deliver the required
support, there would be no need for a CSP unless the parents wished one to be opened.
Other Agencies.
We would like to see the Bill amended in ways that bring about a better alignment between the duty
of education authorities to co-ordinate additional support for learning and the responsibility of the
health and other agencies to co-operate in this regard. We are concerned that sub-section 19 (3),
which exempts other agencies from co-operating if certain circumstances apply, could lead to
situations in which education authorities find themselves having to meet shortfalls in provision by
other agencies.
We believe that appropriate mechanisms should be built into the Bill to make the other agencies
more accountable for their decisions and any shortfall in service. This could include 1. provision for
the transfer of resources to education authorities, where appropriate and 2. a commitment that
ministers will make appropriate use of their existing powers to issue directions to non-departmental
public bodies
Mediation.
We would prefer to see mediation services developed within a national framework for securing
independence, minimum standards, consistency of approach and integration with dispute
resolution and appeals mechanisms. The framework would build on existing good practice at local
level and facilitate a staged/multi-level and seamless approaches, starting from good home-school
partnership and working their way through informal processes before more formal mechanisms
become necessary.
Post-school Transition
We believe that the duties of education authorities to provide for the ASL needs of children and
young people should apply equally to institutions of further and higher education. As it stands, the
Bill is limited to education authorities and post-school agencies exchanging information about
provision on pupils as they are approaching school leaving. While many such institutions may be
committed to providing such support, the Bill does not provide sufficient safeguards for
guaranteeing continued ASL for young people as they move from school to post-school education.
While we appreciate that it may not be possible to build such safeguards into the Bill, Ministers
should commit themselves to reviewing existing legislation and current provision in further and
higher education, with a view to extending ASL legislative provision at this level, if necessary, at
the earliest opportunity.
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Code of Practice
As the key deliverer of ASL, education authorities seek assurances from Ministers that COSLA will
be fully involved in the development of the Code of Practice at every stage. We have a number of
thoughts about the issues that should be covered by the Code (and not currently written on the
face of the Bill), which we would be keen to discuss with the Scottish Executive at the earliest
opportunity.
Implementation
We believe that commencement of the legislation should not be less than two years of the Bill
receiving Royal Assent. We think that this is a realistic timescale in which to give education
authorities sufficient opportunity in which to prepare for the new system, including staff training and
development, resource planning, communications with parents and development work with other
agencies.
Transition
The transition to the new system under the Bill will need to be managed expeditiously and
sensitively among parents, particular those of Recorded children, who will have understandable
anxieties and concerns about continuity of provision. Education authorities will need to undertake
development work, requiring additional resourcing, to manage the transition on the best possible
basis.
Concluding remarks
COSLA has very much appreciated the careful consideration the Committee has given to its
evidence during stage 1 of the Bill and trusts that this submission will further inform the Stage 1
Report. We anticipate having continuing discussions with the Scottish Executive on the various
issues involved, but we are also keen to advance a number of amendments, which we believe will
help to clarify the policy intent behind the Bill. We look forward to sharing these amendments with
members of the Committee in the lead-up to Stage 2.
Councillor Rev.Ewan Aitken
COSLA Education Spokesperson

SUBMISSION FROM THE SCOTTISH NHS CONFEREDERATION
The Scottish NHS Confederation provides an independent voice for the NHS and represents the
majority of NHS boards, trusts and special health boards in Scotland. We are committed to
improving health policy and practice. The Confederation is pleased to have the opportunity to
comment on the Education (Additional Support for Learning) Bill. We fully support the aims and
principles of the Bill.
Section 19 of the Bill places a specific duty on NHS boards to comply with any request made by an
education authority under the Act. The Confederation supports this provision, and believes that it is
very much in keeping with existing policy and practice of collaborative, joint working between the
NHS, local authorities and others to provide fully integrated services for those whose needs require
to be met by more than one agency. It is entirely appropriate that this policy is extended to cover
the needs of children and young people who require additional support to benefit from education.
The Confederation also supports the replacement of the existing Record of Needs with a Coordinated Support Plan (CSP), and in particular the removal of the compulsory requirement for
medical testing. We agree that employing such tests in a targeted way, only where they are
necessary and relevant to individual circumstances, is both a far better use of NHS resources and
offers more respect to the child as an individual.
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We are satisfied that the main responsibility for co-ordination and delivery of the CSP should lie
with the education authority, however we are pleased that the Bill includes provision for delegation
of this role to professionals from other agencies where appropriate. This may be necessary, for
example, where the child’s need for additional support is related to a physical impairment, in which
case the most appropriate professional to co-ordinate their plan may be a therapist or other
healthcare professional. We also fully support the provision for persons from outwith the education
authority to draw the authority’s attention to the needs of an individual child, and the requirement
for the education authority to seek and take account of the views and advice of professionals from
other agencies.
There already exists much joint working – both formal and informal – between the health and
education sectors, such as in the delivery of services and support for children and young people
who have been assessed as having Special Educational Needs under the current system. Much of
this collaboration is arranged between individual professionals, however, rather than at an
organisational level. Although, under the Joint Future agenda, NHS organisations and local
authority social work departments now have well developed joint structures in place, formal
systems of communication between the NHS and other local authority functions – including
education – are less strong. It would be helpful, therefore, if supporting guidance were issued
setting out joint mechanisms for communication and collaboration between NHS organisations and
their corresponding education authorities. These should be able to be applied flexibly according to
local circumstances to facilitate joint working between service planners and frontline staff across all
relevant bodies, and ensure that the Act translates directly into the effective delivery of integrated
services. We would suggest, for example, that a named person at a senior level in each
organisation has responsibility for ensuring that the organisation’s duties under the Act are carried
out and that high-level planning takes place. In effect, what will be required to deliver the
requirements of the Act effectively are either new joint planning and management arrangements
between the NHS and education departments – similar to those which already exist with social
work departments - or the inclusion of education departments and the relevant frontline
professionals within the existing Joint Future planning and management structures.
Finally, we would wish to draw the committee’s attention to an issue that may have a practical
effect on NHS organisations’ ability to fully carry out their duties under the Act - that is, a limited
number of appropriate health professionals to provide the levels of support required to all those
who need it. Allied health professionals, for example – particularly physiotherapists, occupational
therapists and speech and language therapists – are very closely involved in delivering support to
children with special educational needs under the current system. These are relatively small
professions, and those therapists working in this area are already very thinly stretched. A shortage
in these crucial professions is one of the reasons why there is currently unmet need for services for
children with special educational needs. The changes to the system proposed in the Bill will not
alone rectify these service gaps.
We would suggest, therefore, that the Scottish Executive Health Department and the NHSScotland
Regional Workforce Groups – along with NHS boards - address the recruitment and retention and
workforce planning and development of Allied Health Professionals and the other health
professional required to deliver the requirements of the Act as an urgent priority. Work should also
be done with the education sector and with NHS Education for Scotland to examine how the
potential for expanding numbers in these professions. Shortages in staff is of course an issue
which affects a range of other healthcare services, and therefore any action to increase numbers of
staff and improve workforce planning in any particular area will have a beneficial knock-on effect
elsewhere in the NHS.

SUBMISSION FROM EDUCATIONAL INSTITUTE OF SCOTLAND
Following George MacBride’s recent oral submission to the Education Committee of the Scottish
Parliament, we note that the Education Committee seeks our written views on two specific issues the Rights of the Child and the Transitional Arrangements between the Record of Needs and the
Co-ordinated Support Plan.
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Rights of the Child
It is our view that the Bill must make clearer the rights of the child. The reasons for this include
both a commitment to the principle of the rights of the child as developed in the UN Convention and
a recognition that young people are more likely to learn effectively when they have been involved in
taking some control of their education. The EIS believes that the Bill does not fully develop this
concept. The Bill does explicitly recognise the right of the child to be heard, but only after key
decisions have been taken without reference to her or him. The EIS made it clear in its comments
on the draft text of the Bill in March of this year that children’s rights should be written into the
legislation. Putting children’s rights in the code of practice is a fallback position and the EIS would
prefer to see these in primary legislation.
Transitional Arrangements between the Record of Needs and the Co-ordinated Support Plan
The EIS believes, there should clearly be transitional arrangements which would run for a number
of years.
On issues of timescale, George MacBride, the EIS Education Committee Convener, or I will be in
touch as soon as possible.
As to EIS views in general as regards the Bill, please find enclosed a copy of the original EIS
response to the Draft Education (Additional Support for Learning) (Scotland) Bill.

THE EDUCATIONAL INSTITUTE OF SCOTLAND
EIS Comments
1.
Background
1.1
The EIS has argued consistently for some years that it is appropriate to review
practice in the field of special educational needs. Our reasons for arguing this have been both
philosophical and practical.
1.2
The former included our concern that, whatever the rationale behind the relevant
sections of the Education (Scotland) Act 1980, existing policy and practice do not reflect a
commitment to inclusion but rather a sophisticated version of a paradigm in which individuals are
labelled in terms of the difficulties which they face in school. Moreover existing policy and practice
are built on a model in which the parent as consumer of education is identified as the principal
decision maker; the rights of the young person are largely ignored.
1.3
The latter group of reasons for concern include: the bureaucratic nature of the
Record of Needs; the pressures that have been placed on staff, especially psychologists, to
complete Records in ways which would avoid the commitment of resources; the implicit conflicts
model that is built into the system. In many cases Records of Needs have failed to ensure that
adequate appropriate resources are directed towards the pupil or student.
2.

Context

2.1
The EIS welcomes the publication simultaneously with the draft Bill and the
accompanying Consultation paper of Moving Forward! which provides a context for this
development. We are clear that legislation may be a necessary condition for change and
development in this area but are clear that legislation alone is not a sufficient condition. We
welcome the recognition of this reality by the Executive, in part because it is another marker of the
acceptance that development cannot simply be imposed by management fiat.
2.2
We welcome this publication also because it provides the education community
and the Scottish public with evidence of coherent thinking in the development of educational policy.
This has not always been apparent in the past when one piecemeal initiative followed hard on the
heels of another; more recently despite the Standards in Scotland’s School Act with its coherent
philosophy and despite the establishment of the five National Priorities the impression has
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remained that too many initiatives, whether national, education authority or school based, have
been ill-coordinated.
3.

Moving Forward!

3.1
We would wish to draw attention to a number of points in this document without
diminishing our general welcome for this paper.
3.2
We welcome in particular the statement of principles in paragraph 2. In so doing
we would point out that there is no clear explicit commitment to the concept of equality, though we
accept that this is implicit in some of the principles noted here and in other initiatives. We would
point out also that while it is relatively easy to summarise such principles, developing them in
practice can be challenging; in particular we would point up the difficulties that are often presented
in seeking to reconcile equality and diversity; at a lower level of generalisation, the rights of young
people and the rights of their parents may be in conflict.
3.3
The phrase special educational needs, used at a number of points (eg in
paragraph 5), causes us some difficulty. This phrase, in our view, has become closely associated
with a paradigm which fails to recognise the extent to which such needs are socially created and
which seeks to label young people. We accept that this has been the case in Scotland to a much
lesser extent than in England where such phrases as special needs pupil or SEN child appear
widely in the media. It has been our understanding that one of the features of the Bill and any
associated systems would be a move away from the phrase special educational needs.
3.4

We welcome the aspirations expressed in paragraph 6.

3.5
We note with some concern the reference in the very helpful diagram on page 8 to
the Education (Scotland) Act 1980. Much of this Act has been replaced by the Standards in
Scotland’s Schools Act 2000 and other sections will be replaced by the final draft of Additional
Support for Learning Bill when this is enacted. As indicated above, we believe that the philosophy
which underpins the 1980 Act is no longer acceptable; we trust that the reference here is historical
rather than approving.
3.6
We would argue that this summary paper in recognising a number of significant
developments in Scottish school education fails to recognise the importance of the contribution that
teachers and other staff in schools have made to developments in practice. In recent years this has
been recognised in the Agreement A Teaching Profession for the 21st Century, in such spheres as
management philosophy and structures, the recognition of collegiate management and the central
role accorded to continuing professional development.
4.

The rights of children and young people

4.1
A key principle underpinning current practice in the field of special educational
needs has been the recognition of the rights of parents in determining the provision made for their
children. This general principle was made more specific by Conservative governments which
sought to develop a model of school education based on the role of the parent as consumer. The
EIS has welcomed the move to recognise the rights of the child in determining educational
provision. The reasons for this support include both a commitment to the principle of the rights of
the child as developed in the UN Convention and a recognition that young people are more likely to
learn effectively when they have been involved in taking some control of their education.
4.2
The EIS believe that the Bill and the accompanying consultation paper do not fully
develop this concept. In particular we would point out the extent to which the Bill makes reference
to the rights of a parent to take action without making any reference to any involvement of children
in these decisions, eg clauses 4(3)(a), 5(3)(a), 5(8)(a), 6(2)(c)(i), 7(3)(a), 7(5)(a)(i), 7(7)(a), 8(5)(a),
10(3)(a), 12(2)(a) and 15(1)(a). In contrast clause 9(2)(b)(i) does explicitly recognise the right of the
child to be heard, but only after key decisions have been taken without reference to her or him.
context.

4.3

We would argue that the Bill must make more clear the rights of the child in this
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5.

Inclusion

5.1
The EIS recognises that it is necessary to make provision, other than that which is
available to all children and young people, for those who have additional learning needs. We
believe that there is always a risk in so doing that young people will be labelled. We consider that
the formulation adopted in the Bill seeks to avoid this risk and recognises the expectations of
parents and pupils to ensuring that their needs are met.
5.2
We note that the terms additional support for learning and additional support needs
are both employed in the documentation. We believe that the former is more appropriate as it
focuses on learning and is less likely to be interpreted negatively.
6.

Co-ordinated support plans

6.1
We welcome the introduction of this concept and the commitment to ensuring that
it is a working document which will inform the educational provision for the child or young person.
We are also aware of the need to provide the necessary resources to maintain the document. It is
necessary to clarify how it fits in with or removes the requirement of other support and development
plans.
6.2
We do not under-estimate the difficulties that will arise as agencies outwith the
education authority are required to support the learning of young people. These difficulties may
simply reflect difficulties in resourcing but may also reflect differences in professional attitudes,
training and traditions.
7.

Mediation

7.1
The EIS fully endorses the argument articulated in paragraph 36 of the
Consultation Paper regarding the need to ‘ease the resolution of disputes’, believing that it is
important to move away from a model which validates conflict among interested parties. However
we believe that there are powerful arguments for conciliation as opposed to mediation, since it
could be argued that the former approach would ensure a more informed decision rather than
simply a mutually acceptable decision. We believe that this issue merits further consideration.
8.

Tribunal

8.1
The EIS welcomes the removal of the role of the Sheriff Court from determining
provision to meet the educational needs of individuals; the EIS also recognises that in the end
there is a need for the rights of pupils to be defended by an independent body where there has
been a breakdown in mediation or conciliation processes. Therefore we recognise the need for the
establishment of a Tribunal; in particular, we welcome the expressed desire for the tribunal not to
operate in a legalistic or litigious fashion. However, we are concerned that the principal mechanism
for so doing – the refusal to allow access to legal aid for parents involved – will simply be
discriminatory. Those who can afford legal representation will often avail themselves of this facility;
this will not only immediately provide an advantage in comparison with those who cannot afford
such representation, but will also ensure that a legalistic culture is established within the Tribunal.
8.2
We note that the convener of each panel will be a legal expert as will the President
of the Tribunal; this in itself can only contribute to the culture that the legislation seeks to avoid.
8.3
9.

We consider that these proposals should be reviewed and amended.

Secondary legislation and guidance

9.1
The secondary legislation and various forms of guidance to which reference is
made in the documentation will be important in determining the details of provision under this Act. It
is important that any such documentation is informed by the principles recognised in Moving
Forward!.
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10.

Resourcing

10.1
The successful introduction of this legislation is dependent on the provision of
adequate levels of resourcing to meet the needs of each individual. Resourcing includes the
provision of sufficient staff, both teachers and support staff, who have appropriate expertise,
access to professional development, suitable buildings and physical resources. In particular there
is a continuing need to develop joint training involving teachers and other professionals involved in
supporting young people.
10.2
We note with some concern the phrase ‘Subsection (1)(b) does not require an
education authority to do anything which … is not practicable at a reasonable cost’ (clause 3(2)).
While we understand from a statement made at one of the consultation seminars that such a
phrase carries a legally defined meaning we would wish to be certain of this and to be sure that
such a phrase cannot be used by an education authority to avoid carrying out its duties to pupils.
We would further add that, even if it is the case that there is a robust definition of such phrases as
they are used within education, similarly robust interpretations must be applicable to any other
agency involved in making provision in terms of a coordinated support plan.
10.3
Finally we would argue strongly that resourcing must not be made available on an
ad hoc basis. While the needs of any individual pupil must be assessed and provision planned,
this should be within the context of management systems and culture which expect to have to
make such provision rather than regarding such provision as exceptional and outwith regular
provision. If this latter approach is adopted then there will be a perpetuation of the view that there
is a ‘norm’ applicable in the great majority of cases while some individuals are ‘exceptions’ to this
norm. An inclusive approach requires that provision for all pupils is routinely planned for and
provided within a single system.

SUBMISSION FROM UNISON
Executive Summary
UNISON Scotland shares the Executive’s vision for the future of the Scottish education system.
Like the Executive, UNISON Scotland also wishes to see an education system that is inclusive,
welcomes diversity and provides an equal opportunity for all children to develop their personality,
skills and abilities to their fullest potential.
UNISON Scotland broadly welcomes the proposals in the draft Bill and is supportive of the
Executive’s strategy to improve the educational provision and attainment levels for children who
require additional support for learning. UNISON Scotland also welcomes those sections of the draft
Bill which provide for greater parental and child involvement in the decision-making process
concerning the provision of assisted support needs education.
UNISON Scotland firmly believes that all support staff in schools should have the ability to access
in-service training and development around SEN awareness. We are pleased therefore to see the
Executive place an emphasis on continuing staff development and training in the framework
document Moving Forward! Additional Support for Learning.
However, schools support staff throughout the education system, many of whom are UNISON
members, do not see their value recognised in status terms and in terms of their salary and
employment conditions. Supporting children with special needs to achieve their full potential
requires the input and consideration of a whole host of support staff as much as it does by
teachers. UNISON Scotland is disappointed therefore that the Scottish Executive has not put
forward proposals in the draft Bill to address the just concerns of support staff.
In addition, UNISON Scotland is opposed to the proposals in the draft Bill, which will deny parents
the right to apply for legal aid for legal representation in tribunal hearings. UNISON Scotland
believes that this proposal has the potential to seriously impair the prospects of parents, especially
under privileged parents, putting a legally equitable case in challenges against education
authorities.

9
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Introduction
UNISON Scotland welcomes the opportunity to respond to the consultation on the ‘Draft Education
(Additional Support for Learning)(Scotland) Bill’
UNISON Scotland represents a diverse range of frontline and support staff that work in education,
social services and the NHS, the three services which will be most affected by the Executive’s
proposed changes to the system of educational provision for children with special needs. Those
staff include careers staff, nurses, nursery nurses, drivers, learning support assistants, general
administrative staff, secretarial and clerical staff, janitorial, cleaning, catering and maintenance
staff.
Additionally, many of our members have disabled children and, accordingly, they have a keen
interest in, and concern for, the direction that special educational provision may take.
Background
The draft Bill arises from the Scottish Executive’s review of existing arrangements for the
assessment and recording of children with special educational needs in Scotland. The review
highlighted the concerns of many parents, teachers and educational professionals who felt that
existing SEN arrangements in Scotland were outdated and overly bureaucratic.
Many of those who responded to the Executive’s consultation felt that the Scottish legislative model
represented by the ‘Record of Needs’ was one, which was out of kilter with current international
thinking on the provision of education for children with special needs. In recent years international
developments in the area of SEN has seen a move towards inclusive education and wherever
possible, children with special educational needs being educated in mainstream schools.
The draft Education (Additional Support for Learning) Bill contains new proposals, which are
designed to address the perceived outdated and bureaucratic deficits of the current SEN
arrangements in Scotland. The draft bill proposes a move away from Special Educational Needs
terminology to the wider concept of Additional Support Needs, which will include all children who
face difficulty in accessing and benefiting from education. The bill also proposes to scrap the
‘Record of Needs’ and to replace it with a Co-ordinated Support Plan (CSP) where the focus will be
on the educational outcomes for the child and the support required to achieve these, rather than
focusing on the weaknesses and deficiencies of individuals. It is also hoped that the new proposals
will ensure a less bureaucratic approach and promote more effective joined-up planning and
provision of services between education authorities, schools, social workers and health
professionals.
Response
Additional Support Needs
UNISON Scotland applauds the work of support staff in supporting children with additional support
needs. We recognise that in order for children with assisted support needs to achieve their full
potential this requires the input and consideration of a whole host of support staff as much as it
does by teachers. However this group of workers fail to see their value recognised in status terms
and in terms of salary and employment conditions. UNISON Scotland is disappointed therefore that
the Scottish Executive has not put forward proposals in the draft Bill to address the just concerns of
support staff.
UNISON Scotland believes that it is important that children be expertly assessed early in their
school careers when early detection of additional support needs could be matched with the
appropriate educational provision. UNISON Scotland is therefore supportive of the proposals,
which introduce a new duty on education authorities to identify and address, in the widest sense,
the additional support needs of every child whom they provide a school place for.
In addition UNISON Scotland welcomes the proposals, which will extend to parents the right to also
formally request education authorities to establish whether their child has additional support needs.
UNISON Scotland believes it is a positive feature of the draft bill that it contains proposals, which
will place a duty on other agencies including health and social work services to assist education
authorities in supporting the education of children with additional support needs. UNISON Scotland
believes that this will support a more comprehensive and integrated approach to identifying the
educational needs of children with additional support needs.
Assessment and Intervention
UNISON Scotland shares the concerns of many parents concerning the proposal in the draft bill to
remove, as part of the consideration by the education authority of a child’s needs, the compulsory
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observation and assessment by educational, medical and psychological personnel. UNISON
Scotland believes that the compulsory nature of these observations and assessments as they
stand at present, are of real value and make a significant contribution to the identification of
children’s learning needs.
UNISON Scotland is also uneasy about the proposal in the draft bill to remove the duty, on the part
of education authorities, to seek advice from other agencies in identifying a child’s additional
support needs. UNISON Scotland believes that the proposal to oblige authorities to seek advice
from other agencies only ‘where they think it necessary and appropriate’ fails to take into proper
consideration the importance of joined-up working in the delivery of services for children who
require additional educational support.
It is the view of UNISON Scotland that in the area of assessment and intervention the current
proposals would remove key duties, which at present add up to disabled children’s legal
entitlement to receive the educational provision their needs call for.
Parent and Family Involvement and Support
UNISON Scotland is supportive of those elements of the draft bill, which attempt to foster better
relations between parents and authorities and encourage greater parental involvement. UNISON
Scotland welcomes the proposal, which will require education authorities to publish their policies,
arrangements and provisions for pupils with additional support needs. This, we feel, will inform and
encourage parents who so wish, to be effective partners in supporting their children’s education.
UNISON Scotland also welcomes the proposal to provide parents with a named contact person.
UNISON Scotland believes that the conciliatory and advisory role played by this contact can help
establish better parent-authority relations and enhance parents understanding of the policies and
mechanisms used to deliver their children’s education.
UNISON Scotland is also encouraged by the proposals in the draft Bill designed to
enhance the involvement of children in the decision-making process concerning the
provision of their own education. UNISON Scotland is pleased that the Executive is
prepared to enact legislation, which will make it a duty on the part of education
authorities to consult with and listen to the views of young people directly effected by
their decisions.
Mediation
UNISON Scotland recognises the damage, which can be caused to all parties when disagreements
arise between parents and education authorities over aspects of a child’s educational provision.
UNISON Scotland therefore welcomes the proposals in the draft Bill to develop the role of
mediation in disputes between parents and education authorities. UNISON Scotland believes that
any process, which can assist communication, encourage understanding and prevent the
breakdown of relations between parents and the school or education authorities, is welcome.
Transitions and future needs
UNISON Scotland welcomes the Executive’s recognition of the importance of transitions, whether
they be from pre-school to primary, from primary to secondary or between schools, in the
educational experience of children with additional support needs.
UNISON Scotland is supportive of the proposals in the draft Bill, which places a duty on education
authorities to engage with other relevant agencies to identify future needs for supporting and
preparing pupils, with additional needs, for post-school life.
Co-ordinated Support Plan (CSP)
UNISON Scotland is supportive of the proposals in the draft Bill to introduce a statutory Coordinated Support Plan (CSP) as a further instrument in assisted needs educational provision.
UNISON Scotland believes that in relation to the provision of a child’s educational needs, the
proposed CSP has the ability to foster co-ordination across the range of diverse external services
engaged in assisted needs education and also aid long term planning for the achievement of
learning outcomes for pupils.
However UNISON Scotland shares the concerns of parents that the present proposals imply that
only children with complex special educational needs will be considered for a CSP. UNISON
Scotland would welcome the Executive’s clarification on this matter and believes that in the
interests of equality of access, children with specific or pronounced special needs must also be
considered for Co-ordinated Support Plans.
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UNISON Scotland is supportive of the Executive’s proposals to allow only pupils educated within
the public sector to be eligible to have a CSP opened. UNISON Scotland agrees with the Executive
that it would be inappropriate for an education authority to be held responsible for a CSP when they
play no part in providing for the child’s education, either directly or indirectly.
Appeals and the Tribunal
UNISON Scotland believes it is a positive feature of the draft Bill that it includes proposals for the
establishment of a new independent expert tribunal entitled the Additional Support Needs Tribunal.
UNISON Scotland welcomes the Executive’s proposals to grant new appeal rights for parents of
children in relation to the proposed Co-ordinated Support Plans. In addition, UNISON Scotland
welcomes the draft Bill proposals to ensure that Additional Support Needs Tribunals will provide a
more informal, user-friendly setting than is traditionally found in courtrooms.
However, UNISON Scotland believes that the proposal in the draft Bill, which would prevent
parents from applying for legal aid to enable legal representation at tribunals, is inequitable on two
counts. Firstly, it is widely recognised that under the current SEN tribunal system, the
overwhelming majority of education authorities are represented by solicitors at tribunal. UNISON
Scotland believes that under the new system this practice would endure and in doing so put
parents, especially less privileged parents, at an immediate legal disadvantage in what are already
distressing circumstances for these parents.
In addition, UNISON Scotland is concerned that this proposal plainly discriminates against
economically disadvantaged parents. This proposal would allow economically advantaged parents
to hire legal representation, whilst ensuring that less privileged parents have no such recourse to
legal representation.
Placing Requests
UNISON Scotland acknowledges that whilst the mainstreaming of assisted support needs children
is the ultimate goal of the Executive there are children whose needs cannot be provided for in
within the current mainstream educational system. UNISON Scotland therefore supports the
proposal, will extend to parents of assisted support needs children the right to make placing
requests for their children to attend specialist Independent schools.
Transitional Provisions
UNISON Scotland welcomes the Executive’s proposals, which will guarantee the appropriate
educational provision for pupils in the transition from the current arrangements to those proposed
for the new Additional Support Needs.
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Scottish Parliament
Education Committee
Wednesday 12 November 2003
(Morning)
[THE CONVENER opened the meeting at 09:50]

Education (Additional Support
for Learning) (Scotland) Bill:
Stage 1
The Convener (Robert Brown): Good morning
and welcome to the ninth meeting of the Education
Committee. I ask members to ensure that their
mobile phones are switched off to ensure that we
can proceed without interruption.
This morning we are taking further evidence on
the Education (Additional Support for Learning)
(Scotland) Bill. We will hear evidence from several
panels. We will start by taking evidence from a
panel of three gentlemen from the Convention of
Scottish Local Authorities. They are Councillor the
Rev Aitken, Mr Atherton and Mr Vallely. I invite
you to make an opening statement before we
move to questions from committee members.
Councillor the Rev Ewan Aitken (Convention
of Scottish Local Authorities): I begin by saying
that COSLA welcomes the general thrust of the bill
and in particular the clear evidence that the bill
has been changed in several ways through the
initial consultation period. That has been
enormously constructive.
The bill’s attempt to facilitate the practicalities of
a presumption of mainstreaming without there
being an unnecessary loss of choice for parents
and pupils is taking us in a positive direction that
COSLA—as the deliverer of education—very
much wants to be heading in.
COSLA takes the view that in some senses the
bill is in opportunity that, if not lost, has not been
fully grasped. We would have preferred the bill to
take forward some of the principles that underpin
the Standards in Scotland’s Schools etc Act 2000
along with the Executive’s report “For Scotland’s
children: Better integrated children’s services”.
Those principles include the promotion of social
inclusion and adopting a holistic approach to child
development support. They should have been
taken forward along with related developments
such as the integration of children’s services, the
development of the wider framework of
interagency co-operation in community planning
and
integrated
community
schooling—that
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approach was reiterated by the Minister for
Education and Young People at last week’s
conference in Edinburgh.
The focus should be on making schools
responsive to the support needs of all their pupils
through
appropriate
organisational
staff
development, curricular flexibility, personal
learning plans, parental involvement and
interagency co-operation. That means that the
interventionist approach should be less intrusive
and less necessary.
We believe that there is scope for building on
the lessons of the joint future framework and for
working towards a fully integrated approach to
provision, including single assessments.
The bill is in danger of creating a three-tier
system of children and young people: those
without additional support needs; those with an
ASN but not a co-ordinated support plan; and
those with a co-ordinated support plan. The bill
could perpetuate the existing system under which
individuals with particular needs can be seen as
distinctively different from the rest of the school
population and youngsters could become labelled
as they are processed under the proposed
system.
We want today to highlight a number of issues
that we believe need to be addressed. Some of
them are fundamental if we are going to be free to
head in the direction that I identified.
Our submission—a revised submission will
come to the committee—offers detailed comment
on the bill and on the financial memorandum.
Although we do not want to overplay this, it is the
tension between the two documents that lies at the
heart of much of our concern. It is not so much
that we think that the sums are wrong; it is more
that we believe that we do not yet have the
detailed information from the code of practice and
the legislative guidance on which to make the
calculations that will give us a real understanding
of what the costs will be and how much of the cost
can be dealt with through reconfiguring and how
much will need to be spent in addition. There are
huge resource implications, particularly in the
transition, and we are not convinced that they
have been adequately taken into account.
We are concerned about the demands that the
bill will place on teachers and other school staff,
especially in the context of the national teachers
agreement. Who exactly will manage each of the
plans? We are also concerned about the
contribution of agencies other than the local
education authority—health
authorities,
for
example—and we are especially concerned about
the apparent ability of other agencies to opt out.
Should identified agencies not have a statutory
duty too? Clarity as to the exact meaning of
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“additional needs” and “different needs” is
required. The bill quotes the Standards in
Scotland’s Schools etc Act 2000 on developing
pupils’ fullest potential. That is a great aspiration,
but it allows for a breadth of interpretation of
“additional” and “different”.
We are also concerned about the potential
increase in the number of placing requests to
independent special schools and about the
compatibility of grounds for refusal with the need
to consider the child’s best interests—taking
account of social needs, home residence and
health services as well as educational needs.
There is scope for confusion over the
appropriateness of local authority involvement with
parents’ private arrangements at independent
schools. We are also concerned about the
mediation and dispute resolution systems and the
scope of appeals tribunals. In the process, the
tribunals come before mediation. That suggests a
move towards a more adversarial system.
We
are
concerned
about
monitoring
arrangements for the implementation of legislation
and for the way in which information and advice
are given to parents, children and young people.
We want such information and advice to be given,
but that will have resource implications. Who will
act for looked-after children when the parent and
the provider are in conflict?
Taking all those concerns together, we are
concerned about the lead-in time for the
implementation of the legislation. Although we
acknowledge that, as the bill suggests, the need
for CSPs will diminish over time as schools in the
main stream develop the capacity to deliver
education to a cohort with a wide range of
needs—thus
putting
the
presumption
of
mainstreaming into practice—and although we see
the bill as a clear signpost on the journey, we
know that we are a long way from achieving the
aspiration. Because of the design of the bill,
schools will have to have children and young
people on CSPs so that they can develop the
capacity no longer to need CSPs. We see a
possible tension there. The proportion of the pupil
population on CSPs in the early years will be
much higher than the 3 per cent that the bill
suggests. That will mean that many more
resources will be required. We reckon that the
increase could be as much as 15 per cent. The
problem is exacerbated by the change in section
2(1)(c) where, during redrafting, an “and” between
two subparagraphs has been changed to an “or”.
That affects the criteria for capturing any child who
requires the support of any agencies—including
social work departments as well as external
agencies—whether or not that support would
normally be available or readily accessed. As we
understand it, that means that many more children
will have a CSP.
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Those and several other issues are outlined in
our submission. I hope that members have the
most recent version. Although the submission
offers criticism, I reiterate that that criticism is
driven by the desire to make the bill successful in
achieving its high aspirations. It is not driven by a
desire to knock the bill down.
The Convener: In general, you support the bill,
but your submission knocks a good deal of the
approach to it. I hope that that observation is not
unfair. Do you accept that there are time-scale
issues? The aspiration to have all children dealt
with according to their individual requirements is
laudable and one that, I am sure, the committee
shares. However, achieving the aspiration will take
some time. Resources are also an issue—and
COSLA is usually careful to bring such issues to
our attention—when we consider the broader
approach that you suggest. Should the bill be
amended to be broader and more integrated?
Councillor the Rev Aitken: We understand that
the bill is part of an incremental approach towards
the aspiration and we accept that such an
approach is valid. However, we do not want to
lose sight of the wider aspiration. The new
measures need to be set in the context of other
aspirations in education to allow an individualised
approach to all children. We are not entirely
convinced that that has happened yet. We would
like a way to be found of gathering things
together—through personal learning plans and
individualised educational programmes and
through things such as integrated community
schools.
The Convener: How would that be done in the
bill? Is this a monitoring issue? Is a statement of
an action plan required? What do you suggest?
10:00
Martin Vallely (Convention of Scottish Local
Authorities: What we are suggesting is that there
are a number of points of detail in the bill that, in
our view, are counter to the general thrust, which
is to enable schools to become more inclusive and
to work in a more integrated way with other
services. That must be done in such a way that we
get it right first time for children, without recourse
to additional documentation or dispute resolution.
We recognise that the provision of co-ordinated
support plans is important for children with the
most complex and enduring needs. However, we
feel that there should be a pragmatic test to
determine whether the co-ordinated support plan
is required to add benefit to the support for the
child rather than to determine whether the child
fulfils certain criteria that entitle him or her to a coordinated support plan.

257

12 NOVEMBER 2003

If the former approach is taken, that will
encourage schools, local authorities and our
partners to work together in a more integrated way
so that there is no necessity for a co-ordinated
support plan. That way, the personal learning plan
and an individualised educational programme will
deliver everything that a child needs, with the
provision that, if that is not the case, the coordinated support plan can be drawn on.
The Convener: Much will turn on the code of
practice and on how it comes into play in practice.
Rhona Brankin (Midlothian) (Lab): I would like
to pick up on something that you said, Mr Vallely.
If I understood you correctly, you said that it is not
clear who will have the lead role in the coordinated support plan, but my understanding is
that education will have the lead role.
Councillor the Rev Aitken: What I was saying
was that it was not clear who would manage and
monitor the co-ordinated support plan for
individual children. If that is to be done by staff in
educational establishments, we need to be clear
about that in the context of the national agreement
and of the training issues that will emerge as a
result. Not all teaching staff have had training for
that, nor do they understand what is involved. I do
not mean to be pejorative in any way, but I
recognise the need for additional resources in that
area.
Rhona Brankin: Is it not the case that similar
interagency work is going on at present with the
record of needs? Do you see the proposal as a
huge new burden in terms of staff needs, training
and experience?
Martin Vallely: It is true that there are common
features in records of needs and co-ordinated
support plans. However, the record of needs
focuses much more clearly on the educational
needs of the child in school, although reference is
made to other services, and the co-ordinated
support plan has a wider aspiration that the overall
support for the child, in the community and the
school, would be governed within the framework of
one document and one plan. Our concern is that, if
staff in schools are expected to take on that work,
it will involve widening their sphere quite
significantly. It will involve them in engaging in
quite complex case-management work that has
hitherto been within the domain more of social
work than of education.
Rhona Brankin: I understand that there will be
a lead manager. Could you elaborate on some of
your concerns about the practical difficulties with
interagency working? You have obviously given us
one example, but do you have other concerns
about how it can work in practice?
Martin Vallely: One of the significant
differences that we broadly welcome is that the co-
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ordinated support plan—in so far as we can
ascertain this from the details we have at the
moment—would engage children and young
people with social, emotional and behavioural
difficulties much more clearly than the record of
needs does. That will involve staff in schools
broadening their role quite significantly.
Where we are, quite properly, looking to improve
co-ordinated working for those children, we must
recognise the challenges that are implicit in that
and the multiple factors that can impact on the
child’s attendance and attainment at school. That
will often involve volatile family situations and
unpredictable circumstances, and a whole range
of different agencies, perhaps to do with drugs,
housing, social work and health, as well as
education. We do not underestimate the challenge
that is involved in co-ordinating that kind of
provision.
Ms Rosemary Byrne (South of Scotland)
(SSP): I welcome what you said, because it is
realistic. I also welcome social, emotional and
behavioural difficulties coming into additional
support needs. I want to ask about resources for
social services and social services’ ability to work
with, for example, education, in particular on
SEBD issues and the issues that you outlined. Will
the national shortage of social workers be an issue
in implementing the bill, and is that being
addressed?
Martin Vallely: That is an issue. Various
measures are under way to attempt to address it,
but they have yet to be proven successful. Our
concern is that we are in danger of shifting the
locus of the problem from social work to
education, without having properly analysed the
situation and produced a realistic approach to
address it.
Ms Byrne: I have an additional question. Should
we take the agencies involved and sit down and
talk about how the situation can be resolved
before the bill proceeds?
Councillor the Rev Aitken: Do you mean
resolved with regard to concern about the level of
resources for social work?
Ms Byrne: Yes.
Councillor the Rev Aitken: That has to be
taken into account in determining whether we can
deliver, so that education staff do not find
themselves trying to deliver on their own. Clearly,
there needs to be co-ordination between
education and social work in particular, and health
as well, where there are some other issues.
Fiona Hyslop (Lothians) (SNP): I was
interested that you said that the single assessment
was essential, but that we are in danger of having
a three-tiered system, which might undermine that.
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It is interesting that last week we heard from the
civil servants that at one point they thought about
having one system, rather than having an
additional CSP approach. In your submission, you
referred to the importance of PLPs and IEPs, and
in your verbal submission you talked about CSPs
and their almost planned obsolescence in the
future, as most information will be on PLPs. Are
PLPs sufficiently developed and ready for
implementation across Scotland to provide the
support that is required to deliver the bill?
Councillor the Rev Aitken: As far as I am
aware, there are pilots in every authority to
develop an understanding of what PLPs will be
and how they will work. We need a layered
approach that takes us to PLP then IEP then CSP,
if that is necessary. In everything that we are
doing we are developing an understanding of what
is required to develop an individualised approach
to each child’s strengths and challenges, but
which sets that within the commonality of each
school or classroom. I am not certain that PLPs
are as far on as they need to be but, because of
the lead-in time that we are looking for, I think that
we can get there.
Fiona Hyslop: That goes back to your point
about concern over the lead-in time for the bill.
Would you prefer an extension, or is the time
sufficient?
Councillor the Rev Aitken: We have concerns
about the lead-in time.
Fiona Hyslop: What concerns?
Councillor the Rev Aitken: I would like us to
examine the possibility of an extension.
Fiona Hyslop: I have a question on a separate
subject. Parents in different groups are concerned
about the section of the bill that states that local
authorities are not required to do anything that
“is not practicable at a reasonable cost.”

Their concern is that that takes power away from
parents and into the hands of local authorities,
which in effect could have a veto on the provision
of support. What is your response to that criticism?
Martin Vallely: It is consistent with the
legislation on disability discrimination. It is also
consistent with the test of best value, which is
enshrined in the Local Government in Scotland
Act 2003 and in the Standards in Scotland’s
Schools etc Act 2000.
We have a duty to manage public resources
effectively and responsibly, and that means that, in
some instances, the response to a child’s needs
that is most desirable from the parents’ point of
view is not a proper response for a public service
to deliver. The bill needs to reflect the requirement
to manage that tension between individual
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aspirations and the proper fulfilment of a public
duty.
Fiona Hyslop: Do you acknowledge that that is
the key point of contention with the bill for many
groups?
Martin Vallely: I acknowledge that it is a tension
that runs through the management of public
services. It is proper that the bill reflects that
tension.
Fiona Hyslop: Your comments on paragraphs
88 and 89 of the financial memorandum make
some interesting points on placing requests.
Currently, only parents of children with records of
needs can make placing requests to independent
special schools. The bill provides for more rights
for parents to make placing requests. You think
that that will put particular stress on the new
system in its first few years because more parents
will try it out. You also express concern about
education authorities having to pick up the tab for
the fees for independent special schools and call
for a proportionality principle to be included in the
bill. How can we effect the transfer of resources
from the health service and social work to help to
pay for the fees that will result from the increase in
placing requests to independent special schools
that you think will result from the bill?
Councillor the Rev Aitken: Part of the answer
lies in a statutory duty, to which I referred earlier:
where resources from other agencies have been
identified as being required, a statutory duty must
be imposed on those agencies too. That is not the
case at the moment—the statutory duty lies with
the council, which is the education authority. If the
council ends up having to deliver those resources,
a resource transfer from that other agency should
be considered if the agency is not in a position to
provide the service itself.
Fiona Hyslop: Do you think that only children
with CSPs will be granted places at special
schools? Is that the basis on which you make your
projections?
Martin Vallely: Our concern is that the bill will
extend the right to make placing requests beyond
those with co-ordinated support plans. Our
experience is that, in some instances, such
requests are driven by the parents’ desires to
secure particular health benefits and services or
particular social care and support arrangements
for their child, but existing legislation requires that
the test for such requests is principally
educational. If the bill’s thrust is to take a more
holistic view, the provisions on considering,
granting and, where necessary, appealing placing
requests should properly reflect all the
considerations and reflect the responsibilities of
the respective agencies through a statutory
requirement on the agencies to comply or through
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some mechanism that would allow for resource
transfer where an education authority was
required to make a placement that related to
health and social circumstances.
The Convener: You seem to be downgrading
parental choice as a right, which is an educational
theme, but the matter is also a sensitive one, in
which having real choice between different
provision and having real advice are important. Is
choice not a significant theme that local authorities
should take on board?
Councillor the Rev Aitken: I am not sure that
we should seek choice in isolation from the
relationship that the bill attempts to build up. It is
not as if the parents are going to a supermarket
and picking something off a shelf; there must be a
debate, discussion and relationship to achieve an
agreed end. The tensions arise where people
have different views on how best to achieve that
agreed end, which is why we have established the
additional systems. It is not as if parents have
come along and said to us, “We’d like this,” and
we have said, “No.” Instead, when we reach a
point in the conversation where a dispute arises,
the mechanisms that we have highlighted seek to
deal with it without the matter ending up in the
sheriff court. Frankly, although that is what
happens, the court is not the best place for
reaching a conclusion on choice.
10:15
The Convener: So the criteria home in on a
particular matter rather than on the principle that
there should be a relationship in that respect.
Councillor the Rev Aitken: Yes.
Lord James Douglas-Hamilton (Lothians)
(Con): I have one or two questions about duties,
although I should begin by saying that I found your
submission extremely helpful and think that it will
be very valuable in our deliberations.
The bill introduces a duty on authorities to
identify and address the additional support needs
of all pupils for whom they are responsible by
making adequate and efficient provision for any
additional support that is required. Are you content
with that new duty as it is expressed in the bill?
Martin Vallely: Although we are content with the
duty in principle, we question its scope. It is
potentially very broad. Indeed, it could lead to very
high levels of demand on a whole host of grounds
that go well beyond the population captured by the
record of needs or the population of children with
social, emotional and behavioural difficulties. It
might also extend to children who are gifted in
music, drama or some other discipline and to
circumstances in which parents feel that their child
should have high-level individual tuition in some
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very specialised aspect of the curriculum. We are
concerned that the bill’s terms are very broad in
that respect and do not feel that full and proper
consideration has been given to the implications of
introducing such a duty or to how it would be
measured in terms of parental expectations and
expectations on the local authority.
Lord James Douglas-Hamilton: In that
connection, would you be prepared to let the
committee members see your draft amendments
and your thinking behind them to ensure that we
can give full consideration to the considerable
technical details as the bill progresses?
Councillor the Rev Aitken: Absolutely.
Lord James Douglas-Hamilton: There will no
longer be a duty on authorities to carry out
compulsory
medical
and
psychological
assessments, although parents will be able to
make such a request. What are your views on the
removal of compulsory assessments? Would you
prefer to have them or not?
Councillor the Rev Aitken: We welcome the
removal of compulsory assessments. However,
the process of identifying a child’s needs requires
a staged intervention approach, which works well
and provides support for learning. We want to take
that kind of approach in this case.
Lord James Douglas-Hamilton: The bill states
that
“the education authority must comply with the assessment
request”

from parents
“unless they consider the request to be unreasonable”.

Should the wording of that duty be stronger or
should it be left as it is? Would you prefer to
consider the matter further?
Graham Atherton (Convention of Scottish
Local Authorities): The power to turn down
unreasonable requests should be clarified through
the development of the code of practice. We really
need to unpick the question of how we test what is
reasonable or unreasonable.
Lord James Douglas-Hamilton:
reasons be given in writing?

Should

Graham Atherton: I think that that would be
helpful.
Lord James Douglas-Hamilton: The bill will
put a duty on other agencies, such as social work,
to help education authorities in identifying
additional support needs and in co-ordinating
support and planning for transitions. Am I correct
in thinking that you support that duty?
Councillor the Rev Aitken: As we said earlier,
we think that there should be a duty on other
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agencies. Social work departments are part of
councils and therefore part of the authorities that
will be charged with the duty, but authorities need
either to be able to make a statutory call on other
agencies—in particular, health agencies—or, as I
said earlier, to get resource transfer to deliver.
Lord James Douglas-Hamilton: Should the
duties be monitored constantly in case the
resourcing proves to more expensive than
anticipated?
Councillor the Rev Aitken: The delivery of
public services should always be monitored
constantly. As the system evolves, monitoring will
be a key issue, particularly given the theory—
which we acknowledge—that the system will
evolve to a stage at which we have very few
CSPs. The idea is that that will happen because
we will be able to deliver the resources properly
and in a co-ordinated way in mainstream schools,
without removing the final option of special
schools, where that is appropriate.
Graham Atherton: That links to our point about
the need to reconvene the Scottish Executive’s
group on the financial memorandum, with which
we worked. As our submission states, we are
concerned that many of the figures could be
underestimates. We want to examine the
estimates and the assumptions that underlie them
in much more detail, but we have not yet reached
that stage.
Dr Elaine Murray (Dumfries) (Lab): I want to
follow up on that issue. I am interested in a
difference between your interim submission and
something Reverend Aitken said. The Executive
worked on the assumption that 50 per cent of
children who have records of needs, plus between
0.3 and 0.6 per cent of the school population who
do not have them, will receive co-ordinated
support plans. Your written submission suggests
that around 3 per cent of the school population
might need co-ordinated support plans, but in your
oral presentation you suggested that the initial
figure might be considerably in excess of that.
Councillor the Rev Aitken: As I said earlier,
part of the reason for that is that we will go through
a process of testing the new system. The breadth
and holistic approach of the bill, which are good
features, will mean that a number of folk who
might not have assumed that they would get
support under the bill could attempt to get such
support. The figure could be up to 15 per cent in
the first instance.
Dr Murray: To be eligible for a CSP, a person
will have to have complex needs that involve
another agency and which are prolonged—which
means that they continue for more than a year. I
assume that children with such levels of needs
should have been picked up by the record of
needs system.
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Martin Vallely: The figure of 3 per cent was
based on the original draft of the bill.
Dr Murray: How does that figure compare with
the number of children in local authorities who
have records of needs?
Martin Vallely: The figure for children who have
records of needs is 2.3 per cent.
Dr Murray: So you assume that the figure for
CSPs will be slightly greater. Do you agree with
the Executive’s estimation of costs? Executive
officials told us last week that if 70 per cent of
children who have records of needs were given
CSPs, the burden of costs would be around £2
million per annum across all local authorities. You
estimate that more children will have CSPs than
have records of needs. What financial and
resource burden will that create for Scotland’s
local authorities?
Martin Vallely: We do not have precise figures,
but we can extend the Scottish Executive’s
analysis. However, because much of the devil will
be in the detail of the proposals, it is difficult to
reach a realistic view about their implications until
we can clarify in more detail what the definitions
will be, how they will be applied, what the tests will
be and so on.
Graham Atherton: One difficulty with the
financing of the bill is that it is largely focused on
administrative costs, even though the bill has a
close link with the presumption of mainstreaming
in the Standards in Scotland’s Schools etc Act
2000. If we bring that into the equation, we could
be talking about much bigger costs than those for
which
the
bill
accounts.
The
financial
memorandum suggests that such increases
cannot be attributed directly to the bill, but, on the
other hand, the bill and the other legislation are
linked closely—we find it difficult to divorce them.
We need to think about the wider context to
undertake a proper costing exercise. Audit
Scotland’s work has shown that the costs from the
presumption of mainstreaming will be substantial.
The Convener: It is odd that, if funding is
mainstreamed, so to speak, it is difficult to track
what is spent on provision and how much more is
needed separate from the mainstream provision.
Councillor the Rev Aitken: You describe the
tension that exists. We are trying to ensure that
schools can deliver for a cohort whose needs will
change and are spread over a wide spectrum.
That is the challenge that laymen will face in
deciding how much is mainstreaming and how
much is additional. That returns to our concerns
about the definitions of the words “additional” and
“different”.
The Convener: We will move on to tribunals
and mediation, so I declare my membership of the

265

12 NOVEMBER 2003

266

Law Society of Scotland and my consultancy with
Ross Harper, in case legal aid is discussed.

services are in section 16 and tribunals are dealt
with in sections 12 to 14.

Ms Byrne: The witnesses have mentioned their
concerns about the mediation process, tribunals
and the way in which the process is laid out. I will
broaden that out. What are your views on the
proposal for independent mediation services and
particularly on the resource implications of those
services? What are your views on the tribunal
system, the jurisdiction of tribunals and the
underlying issue of their resourcing? What are
your views on the legal aid issues?

The Convener: I accept that, but the thrust of
the procedure is to avoid tribunals through proper
school arrangements, then mediation and
advocacy if necessary, which are followed
eventually by a tribunal.

Councillor the Rev Aitken: Clarification is
needed on whether legal aid will be available for
the placing request route or for the tribunal route.
We are concerned about the shape of tribunals.
Tribunals are intended to be family friendly, but
they still feel adversarial. As I said, we go to the
tribunal before we go to mediation and I wonder
whether that is the right order.
Making the process work will mean that there is
a great demand on resources, especially in the
transitional time, because people will be testing
how the process works, the agencies that are
involved, what evidence is taken from those
agencies and how that evidence is combined.
Evidence will be taken from individual agencies,
but the combination of several agencies makes up
the delivery of the service. Much work has to be
done on understanding how that will be handled
and who will gather evidence. We will need to
benchmark one person’s interpretation of how that
combination works against somebody else’s
interpretation.
The Convener: Before we leave the relationship
between mediation and the tribunal system, I will
ask about Councillor the Rev Aitken’s suggestion
that the mediation process follows the tribunal.
That is not my understanding of what the bill
suggests. Where did you get that idea from?
Councillor the Rev Aitken: I am sorry; I made
a mistake. I understood that to be the case.
The Convener: The section on mediation
services says that they
“do not affect the entitlement of any parent or young person
to appeal any matter to a Tribunal.”

That implies that mediation services are involved
earlier than tribunals in the process. I am not sure
whether it is intended for mediation to be available
en route to a tribunal, but I understand from
section 16 that mediation services are intended to
be involved before the final resolution stage.
Councillor the Rev Aitken: That is not how I
understood the situation.
Martin Vallely: The point is relatively minor and
relates to how the bill is laid out. Mediation

Graham Atherton: A key issue is the extent to
which mediation and dispute resolution services
should be part of a national service or managed by
an education authority, as the bill suggests. At this
stage, we do not have a clear view on that issue,
which needs to be further debated.
Obviously, a key issue will be the credibility of
those services for parents. On the one hand, the
system will need to be sensitive to local needs and
circumstances; on the other hand, it will need to
provide a consistent approach. Issues such as the
accreditation of those who provide the mediation
will need to be dealt with.
The Convener: I apologise for interrupting
Rosemary Byrne’s questioning, but I did not want
to lose that point.
Ms Byrne: Further to what Ewan Aitken was
saying, does he think that there is a clear need for
staff training across the agencies to make the
mediation service work?
Councillor the Rev Aitken: I have no doubt
that the issues involved will be different enough to
require people to receive training so that they
understand what relationships need to be built to
make the mediation service work. There will need
to be training both for the assessment and for the
delivery, management and monitoring of the
service. That is a key issue. The issue is about the
relationships that are built between home and
school. We want to build on that relationship rather
than take an adversarial approach. The other stuff
should kick in if that relationship has broken down.
All of that will require training.
10:30
Ms Byrne: Finally, what is your view on whether
there will be equality in the system, given that
legal aid will not be available for people who
cannot afford legal representation when they come
to the tribunal?
Councillor the Rev Aitken: We made reference
to that in our submission. There should be a level
playing field. As I mentioned, there is also the
question whether people will get legal aid for a
placing request or for a tribunal.
The Convener: I am sorry that I interrupted you
with that side issue, Rosemary, but I thought that it
was important to clarify the matter. Did you get a
full answer to your first question?
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Ms Byrne: Yes.
Ms Wendy Alexander (Paisley North) (Lab): I
take the point that it is hoped that the tribunal
mechanism will be used infrequently and very
much in circumstances of last resort. In that
context, it is suggested that the jurisdiction of the
tribunal will be limited to education authorities.
Does COSLA have a view on that? Obviously, we
want the process to remain family friendly, but that
needs to be balanced against the circumstances in
which conflict might arise where there is more than
one party at the table. What is COSLA’s view on
how the bill should resolve the issue of the
jurisdiction of the tribunal?
Martin Vallely: We have concerns about that.
We are concerned that all local and informal
means should be exhausted before there is any
resort to tribunals and more formal mechanisms.
The need for that should be demonstrated in
advance.
We are also concerned that the terms of
reference for the tribunal should properly reflect
the responsibilities of all agencies. The tribunal
should take into account the need for a balanced
view in arriving at decisions about disputes and
about placing requests in particular. For example,
if it were argued that particular health benefits
would come from a child’s attending a residential
special school, we would want the health authority
to be directly responsible for the implications of
that decision. However, the tribunal should also
take proper account of the implications for the
child’s well-being that would come from moving
the child out of the family home and the local
community. Those different interests should be
balanced when the tribunal is resolving any
dispute between the authority and parents.
We also want an assurance that tribunals will
make due reference to local circumstances and
local context. The danger is that we will have what
has happened in England and Wales, where
prescribed solutions are externally imposed on
local circumstances to which they are sometimes
quite alien. We want to avoid those outcomes and
ensure that the tribunal’s judgments take account
of what is most effective in the child’s local
context. The tribunal needs to take into account
the overall picture in resolving any matters that
require to be addressed.
The Convener: I will return to training. To some
extent, the background to the bill is that there will
be training to implement the changed
arrangements. However, there is also a general
issue about more requirements for training if new
categories of people—emotional, social and
behavioural problems have been identified as one
of the main themes—are to be mainstreamed.
Perhaps you could comment on the adequacy of
the existing training arrangements, on their style


272

268

and on the resources that are devoted to them.
Should we be concerned about the issue?
Councillor the Rev Aitken: There has always
been an issue about how we co-ordinate training
so that different professions understand the
common task. It has been pointed out to me that
community workers, teachers and social workers
are often in the same lecture room but without the
clear perception that they are working to a
common task. We are taking the approach that
was outlined in “For Scotland’s children”. The
professionals must endeavour to ensure that all
the decisions are about the child. The kind of
training that needs to happen would be about
understanding other professions, making collective
decisions and implementing and monitoring those
decisions.
The Convener: I was thinking more about the
training of teachers and assistants in schools, at
the education end, where there is a broad
spectrum of specialist needs, with more children
coming into mainstream accommodation under the
existing provisions.
Councillor the Rev Aitken: There will always
be a need for that kind of training and for
additional training as the spectrum of young
people with which a mainstream school is
engaging broadens. However, I reiterate my view
that professionals should work together. Rather
than saying that we will just train up the teachers
more so that they can deliver everything that is
needed, we should co-ordinate the professionals
and ensure that they work together—in the same
building, if that is what is required.
Rhona Brankin: Do you agree that training for
senior management across the different services
is absolutely critical? The process will be complex
to manage and that cannot be left up to people at
senior teacher level. There has to be commitment
from the highest level across all the services.
Councillor the Rev Aitken: Absolutely. In my
oral submission to the joint future committee, I
gave an example of that. We had to do training
about how to put all one’s money on the table and
make those collective decisions and about how to
understand and manage that process.
Rhona Brankin: I would like to examine the
whole area of transitions. You said that you have
some concerns about future needs—the future
needs assessment is obviously going to be
changed. How will the transition of young people
with additional support needs from school into
further learning or work be managed under the coordinated support plans? Your written submission
mentions your concern about resourcing
implications where “other agencies are exempted”.
I was not clear about what you meant by that.
Councillor the Rev Aitken: In terms of
transition?
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Rhona Brankin: Yes.
Councillor the Rev Aitken: I am sorry. I did not
catch your final remark.
Rhona Brankin: You said that there is concern
about the resourcing implications of section 19(3),
under which other agencies, such as further
education colleges, are exempted. I did not
understand that.
Councillor the Rev Aitken: That brings us back
to the subject of the agencies that are exempted.
Further and higher education establishments do
not have the same statutory duty under the bill as
other agencies have. If we are to have a future
needs assessment, the agencies that are involved
in delivery need to be under that statutory duty as
well, otherwise everything will fall to the local
authority again.
Graham Atherton: It is interesting that under
the Local Government in Scotland Act 2003,
agencies—particularly
health
boards—are
required to assist the council in the community
planning process. The exemptions in the bill do
not appear in that act, so we do not see a real
need for them in the bill.
Rhona Brankin: Are you satisfied that the bill
will meet the needs of youngsters in the transition
from school into later years?
Martin Vallely: We are satisfied with the
principle, which is a good one, but we are
concerned that the infrastructure should be in
place for the training of staff and that there should
be capacity for the increased scope of future
needs planning, which will involve a much wider
population. If we are talking about all children with
additional needs, that could be 25 per cent of the
school population. We should not underestimate
the scope of that, but we must ensure that there is
provision for further education, careers and other
services to be fully aligned with the process and
fully responsible for their contribution.
Rhona Brankin: Are you satisfied that the bill
will provide enough support for youngsters with
co-ordinated support plans? Will it ensure that
they have a smooth transition and that support
continues where it is needed?
Councillor the Rev Aitken: Our concern is that
an agency can choose to be exempted. It is not
that there is a problem but, if an agency wants to
withdraw, we might end up with the statutory duty
to deliver a service that was not previously our
responsibility.
The Convener: I will ask about a slightly
different transition: from the record of needs to the
co-ordinated support plan. You will be aware that
the committee has heard concerns that those who
have records of needs but might not have CSPs
will lose rights. Does the bill need, or allow for the

270

possibility of, some sort of reinforcement
mechanism to continue the existing rights attached
to records of needs or to provide additional
reassurance to parents who, perhaps after a long
battle with the local authority, think that they have
landed with something that will be taken away
from them? There is a perception issue.
Martin Vallely: I will make a couple of points on
that. First, we do not accept the Executive’s
estimate: we think that far more of the children
with records of needs will qualify for co-ordinated
support plans under the terms that are outlined.
Secondly, we want to reassure parents throughout
the transition; we want to emphasise the fact that
the authority already has a duty to make
appropriate provision for their children’s needs,
which is evidently happening at the moment, and
that there is a framework for provision to be
continued through the individualised educational
programme. The bill provides for dispute
resolution, but we hope that that avenue will not
be required in many instances. Broadly speaking,
we believe that any issues that arise in that
respect could be managed under the bill.
The Convener: Parents are inevitably
particularly sensitive about records of needs and
the proposals make them worry about their
children’s futures. My concern is that you will face
more difficult situations in which the authority and
parents disagree—that is probably inevitable.
Dispute resolution will deal with a lot of that, but
are we not still left with a perception that rights are
being taken away, which is a difficult perception to
manage, and does there not need to be some
reinforcement of those rights in the bill? That is a
matter of some concern.
Councillor the Rev Aitken: There will be a
perception among parents that they have lost
something for which they have fought and it will be
a challenge for authorities to evidence, particularly
in the early years, that what is being delivered is
what the children had before. The processes that
we have had until now have meant that parents
have felt that they needed a bit of paper to prove
their rights. In some senses, we are trying to get
round that attitude and say that those rights are
presumed, so parents should not need to have
such a piece of paper. I am not sure how we
legislate for that, because we would be legislating
for the cohort that is involved in the transition in
the first instance. The numbers that will be
involved are a concern to us.
Ms Byrne: Has enough consideration been
given to the resource implications that the huge
increase in IEPs might have? We should
remember that additional support needs will be
identified, that a lot of young people who have
records of needs but will not have them any more
will have IEPs and that social, emotional and
behavioural difficulties will be added.
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Martin Vallely: We would expect that any child
with a record of needs would have an IEP, so that
would not be an additional burden. The most likely
additional burdens will arise in relation to people
with social, emotional and behavioural difficulties.
Moreover, there might be additional challenges
and burdens during the period of transition in
relation to children who have English as an
additional language or who are gifted in some
way.
10:45
Dr Murray: I am not saying that I agree with
this, but there is a perception that the statutory
requirements for records of needs had to be
introduced because local authorities were not
willing to fulfil their duties to children with special
needs. I am not saying that I accept that, but there
is a perception that that is true.
There is also a perception that children who
currently have records of needs but will not have a
CSP will not have statutory back-up in terms of the
right to have their needs met. How do you respond
to that? Do local authorities perceive that they will
not have the same duties to meet the needs of
children in that category as they do under the
current system?
Councillor the Rev Aitken: Clearly we have a
duty to meet those needs. The question is whether
that duty should be written into the bill. The issue
will be a huge challenge. Parents whose children
have challenges or additional needs—describe it
how you will—are in a fragile situation and there
needs to be hard evidence. We support the
argument—on which the bill is based—that there
is no need for something to be written into the bill
because the service is already being delivered.
The question is whether the parents are prepared
to believe that and I accept your point.
Dr Murray: You would reassure parents that the
bill would not diminish any child’s rights to have
his or her needs met.
Councillor the Rev Aitken: Absolutely. We
want to go along with the minister’s assertion that
that is the case.
The Convener: That is helpful.
Rhona Brankin: You believe that the number of
youngsters who will come within the scope of the
bill is significantly greater than the projected
figures. Can you give us your research and the
methodology that you used to arrive at that view?
Martin Vallely: We can certainly provide further
information about the assumptions that we have
made.
Rhona Brankin: That would be useful.
Martin Vallely: Our concern is that, until we
know what is intended to be in the code of practice


274

272

and regulations, it is difficult to be concrete about
the full implications.
Rhona Brankin: It would be useful if you could
provide the committee with that information.
The Convener: I thank our witnesses for that
useful session. We are grateful for your detailed
submission and we will want to refer to your
evidence on the costings. If you have any further
information, feel free to come back to the
committee with it.
I now welcome Hilary Robertson and Susan
Aitken from the NHS Confederation in Scotland.
Do you want to say something by way of
introduction?
Hilary Robertson (NHS Confederation in
Scotland): No, I do not want to add to our brief
written submission except to thank the committee
for inviting us to come today. We support the
general principles of the bill as they apply to the
national health service. We have focused only on
the bill’s implications for the NHS, particularly on
section 19, which relates to the duties for NHS
bodies.
The Convener: Thank you. We shall start with
Rosemary Byrne.
Ms Byrne: In the past, formal medical or
psychological assessments were compulsory for
the record of needs. Is it possible that young
people with attention deficit hyperactivity disorder,
autistic spectrum disorder or dyspraxia—the
symptoms of which are similar and are often
misinterpreted as simply social, emotional and
behavioural difficulties—will not be identified and
will slip through the net, with the result that the
correct diagnostic treatment and targeted
resources are not put in place early enough?
Hilary Robertson: We appreciate that concern,
but we welcome the removal of the compulsory
assessment element, on the ground that targeting
assessments will be a better use of resources. We
would like the assessments to be health or clinical
assessments, rather than strictly medical ones—
other professionals can ask for assessments to be
carried out if they feel that there is a need. There
is an increasing awareness that social,
behavioural and emotional problems may
sometimes have a physical cause—or at least a
contributing physical cause—that could be helped
by NHS services. Provided that there is a clear
process for carrying out assessments, which is
backed up by clear protocols on how they should
be performed, and provided that there is training
for people who work with children and young
people and that awareness is raised, it is unlikely
that young people will be missed. Our overriding
view is that targeting resources and removing the
element of compulsion is the right way to go.
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Ms Byrne: The definition of additional support
needs is being broadened to take in young people
with social, emotional and behavioural difficulties.
It will also cover those with mental health issues,
who are increasingly being identified in schools
and are being treated for depression and other
mental health conditions. Are you concerned that
NHS resources, such as child psychologists and
child mental health services—for which I know
there are big waiting lists in some areas—will not
be ready for the bill? What are the implications of
the bill on those services?
Hilary Robertson: We alluded to that concern
in our written submission and included speech and
language therapists, occupational therapists and
physiotherapists. There is a greater demand for
those services than the NHS can meet quickly,
which results in waiting lists. The bill is likely to
reveal a degree of unmet need, because it will
broaden the range of children who are covered,
including those with social, behavioural and
emotional difficulties. As well as the existing unmet
need—which is reflected in waiting lists—there will
be additional need that we so far have been
unable to identify.
Ms Byrne: Is a strategy in place to recruit
people to, and build, those services in preparation
for the bill, or does that need to be addressed
urgently?
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planning arrangements in a co-ordinated way if the
NHS is to deliver its responsibilities under the
proposed legislation.
Rhona Brankin: I am interested in how you
arrived at the conclusion that there will be much
greater demand for additional occupational
therapists and physiotherapists. I can see how
additional demands might be made on mental
health provision, given that the bill seeks to
broaden existing definitions to include pupils with
social, emotional and behavioural difficulties, and I
acknowledge that there is great and unmet need in
the area at the moment. However, how have you
reached the conclusion that there will be even
greater need?
Susan Aitken: The reason is that, as you have
said, the bill seeks to broaden definitions to
include social, emotional and behavioural
difficulties. We are not talking merely about mental
health issues; very often, conditions such as
autistic spectrum disorder, dyspraxia and
Asperger’s syndrome lie behind perceived social,
emotional and behavioural difficulties and go
undiagnosed. The therapy professions have an
enormous role to play in that respect. Indeed,
there is increasing evidence that, for example,
physiotherapy and occupational therapy are
clinically effective in treating such conditions. As a
result, it is our perception that a potential client
group exists. I realise that medical assessments
will no longer be compulsory under the bill;
however, if the kind of joint working structures that
we want are introduced and health, education and
social work professionals work together, we might
end up with more clinical assessments as a result
of greater communication and understanding of
the fact that potential health needs lie behind
many of the new groups that the bill seeks to
include.

Susan Aitken (NHS Confederation in
Scotland): It should be looked at urgently.
Strategies are in place in NHS Scotland to
increase numbers of staff, and to examine
recruitment and retention issues across staff
groups as a whole. Work-force planning and
development structures have been put in place.
However, those structures are still relatively new
and have so far focused largely on the professions
that people talk about most, such as doctors,
nurses and consultants. There is already an
awareness that mental health services and
professionals are not meeting the need that was
created by the Mental Health (Care and
Treatment) (Scotland) Act 2003. That is an
additional reason why we must urgently address
the recruitment and retention of those
professionals, consider maximising their numbers
within the NHS and find the most effective way of
planning and developing the existing work force.

Rhona Brankin: You said that you are happy
that compulsory assessments are being withdrawn
and that that will lead to a better use of resources.
I am not absolutely clear about the kind of medical
assessment that is currently available in schools.
As far as early intervention and the transition from
primary to secondary education are concerned,
are you satisfied that provision exists to screen for
hearing and visual impairment and that youngsters
are picked up?

As Hilary Robertson pointed out, under the
proposed legislation, we foresee that there might
be a considerable new client group not just for
mental health professionals but for therapy
professionals and allied health professionals such
as speech and language therapists, occupational
therapists and physiotherapists. Our submission
points out that NHS Education for Scotland, the
universities, the NHS boards and the Executive
must urgently examine the existing work-force

Susan Aitken: Screening provision exists, but
the follow-up services are not necessarily in place.
The problem comes back to staffing issues. The
NHS lacks capacity at the moment—the numbers
are simply not there. For example, there are
waiting lists for therapy with respect to child
mental health services. The proposed legislation
will exacerbate the current situation because it will
bring in new groups. There is unmet need just now
and we believe that the bill will uncover more.
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Rhona Brankin: Have you been able to quantify
that?
Susan Aitken: No.
Hilary Robertson: I am afraid that we have not
done so. We contacted some of our members to
check their views, so we are describing a
perception, but we have not yet been able to put a
figure on it. If it would be helpful, we would be
happy to do that and to send the figures to the
committee.
The Convener: It should be possible to identify
the extent of current unmet need, vis-à-vis
demands from schools and so on.
Susan Aitken: Waiting lists—for example, for
speech and language therapy—give an indication
of current unmet need.
The Convener: The committee would
appreciate any information that you could provide
on the current situation and on your perception of
an increase under the new arrangements.
11:00
Dr Murray: We heard from COSLA that it
disagrees substantially with the Scottish Executive
about the number of young people who will be
eligible for co-ordinated support plans. I get the
impression that the NHS’s view is also that the
Scottish Executive has underestimated the
number significantly. COSLA referred to its
membership of a working group on the financial
memorandum. Was the NHS involved with that
working group?
Susan Aitken: The NHS Confederation was not
involved in the group.
Hilary Robertson: I do not think that any of our
members was involved either.
Fiona Hyslop: What would have been an
appropriate NHS body to be involved in the
working group that put together the financial
memorandum? Were health boards and trusts
represented on the group? Even if they were
represented, should your organisation or member
organisations be involved if the group were to be
reconvened as COSLA suggested?
Hilary Robertson: We would welcome
involvement in the group because the bill will have
significant impact on NHS bodies. I am not aware
that any of our members—who are NHS boards
and trusts—was involved in the work of the group,
although I might be wrong about that. I am happy
to check.
Fiona Hyslop: Would you be willing to be
involved if the group were to be reconvened?
Hilary Robertson: Yes.
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Lord James Douglas-Hamilton: Section 19
states that “An appropriate agency”—which
includes health interests—
“must comply with a request … unless it … is incompatible
with its … statutory or other duties, or … unduly prejudices
the discharge of any of its functions.”

Are you content with the duty that the bill will
impose on agencies? Are you worried that the
bill’s resourcing issues may bear more heavily on
health interests than on other responsible bodies?
Hilary Robertson: We are happy with the duty
that the bill will impose. It is entirely right that an
NHS body should not be asked to compromise its
primary function in order to assist, although we
struggled to think of circumstances in which that
might happen. Conflict is unlikely because a health
organisation’s raison d’être is to plan and deliver
health services and to contribute to the well-being
of individuals in its area. The provision is likely to
be used only in the last resort, but the principle is
sound.
Susan Aitken: After education and social work,
the NHS will be the next agency in line in terms of
responsibility and resource implications. Large
numbers of children who have records of needs at
present—and who, we presume, will have coordinated support plans—have them because of a
health need. A lot of work is already done. Support
is provided for a range of children in the education
system who have conditions that include physical
impairments, learning disabilities and chronic
disease. NHS professionals already work with
their equivalent professionals in education and
social services to support young people.
As we have said, we think that the requirement
for resources will increase. The number of children
who will be included under the bill will increase
and therefore more health conditions will be
involved and there will be more work for NHS
professionals in the system.
We are concerned that relationships should exist
to ensure that agencies work together in an
integrated service. The COSLA witnesses
mentioned joint futures; our submission also
mentions that issue. The structures that exist
between health and social work have been in
place for a couple of years in the delivery of
integrated community care services. It would be
entirely appropriate to put similar structures in
place for the planning and management of
services across all the agencies. There should be
structures between health and education.
Alternatively, education could be brought into the
existing structures, given that social work clearly
has a role under the bill as well. The three
services will have to work closely together.
We have touched on staff and financial
resources. However, the key to delivering services
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and allowing agencies to work together will be to
ensure that structures are in place. That may
come about through the code of practice.
Mr Adam Ingram (South of Scotland) (SNP):
You have said that formal systems of
communication between education and health are
not as well developed as those between social
work and health. At the heart of the bill is the
question of joint work and co-ordinated support
plans. Have we underestimated the problems in
joint working between education and health? I see
from your submission that new, higher level
arrangements will be required. Will you expand on
that? Will there be any resource implications?
Hilary Robertson: We certainly see it as a
challenge. The joint future work has made good
progress and is a good model—although it was
not without challenge and is still not without
challenge.
The picture of the relationships between health
and education services is patchy. In some parts of
Scotland, very little formal joint working takes
place beyond the interactions of individual
professionals. However, other parts of the country
are much further ahead and the services work
together in a way that is similar to the joint future
model—there can even be posts that are jointly
funded by the health authority, the social work
department and the education department. Some
such models exist although, as I say, the picture is
patchy. We would like the existing models to be
built on. We should learn from the parts of the
country in which closer relationships have been
forged.
Mr Ingram: A code of practice would be
required to close the gaps.
Hilary Robertson: Yes—that would be helpful.
Fiona Hyslop: You say that provision is patchy
but you also said that you do not expect conflict of
interest and that any requirements on local
authorities to enforce compliance issues would be
a last resort. That seems to be a contradiction.
Provision is patchy and relationships are patchy.
In my constituency, there are instances in which
there is conflict and lack of co-operation.
We have yet to see the code of practice; the bill
contains only an outline of what it could cover.
How would your members feel if, when
considering good practice, we decided, rather than
following the slowest ship in the convoy, that the
needs of children should come first and that there
should be more statutory requirements on local
authorities, if education is the lead service, to
follow direction? Waiting for everyone to catch up
and follow the best model for the joint future
programme might be inadequate if services for
children are at stake.
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Hilary Robertson: Indeed. I accept the point
about the time scale. I said that the provision for
boards to be able to refuse to help would be a last
resort simply because the purpose of boards is to
deliver services and to protect and improve the
health of their populations, so any child or young
person who is identified as having a health need
would naturally expect to receive services from the
health service anyway. We see no conflict
between an education authority’s asking a health
authority to assess or provide services for a child
and a social work department’s doing so.
Will you refresh my memory of the second part
of your question?
Fiona Hyslop: Rather than our relying on a
code of practice, which would be published
separately from the bill, how would the
confederation respond to there being tougher
provisions in the bill to enforce compliance by local
authorities? In an ideal world, we would not want
to do that, but such provisions may be needed in
the bill. Would you resist that?
Hilary Robertson: I do not think so. I think that
boards would accept that there is a good parallel
between the joint future work and the bill. Boards
are moving in the proposed direction. I understand
that, throughout Scotland, examples of resistance
and conflict between education authorities and
health services are very much in the minority. I
would be surprised if that led to a significant
problem for health boards.
Fiona Hyslop: You are relaxed about such
provisions in the bill.
Ms Alexander: I will pursue the issue that Fiona
Hyslop explored. Given the patchiness—I
appreciate your candour about that, which reflects
the experience of people around the table—it is
inevitable that, particularly in the early years, the
tribunal mechanism will be called into play simply
to prod the system and to encourage relationships
to be created. In that context, I am interested in
the interaction with the appeals process. If the
jurisdiction of tribunals is limited to local
authorities, it will be difficult to see the tribunal
process as one that necessarily produces
solutions rather than one that simply identifies
difficulties.
As Fiona Hyslop hinted, the logic is that the
jurisdiction and responsibilities should be
extended towards health boards. It is difficult to
argue for that in a resource-constrained
environment, but, as Fiona Hyslop said, you were
willing to say that your role as a partner at the
table must be recognised formally in every
dimension—perhaps right through to the appeals
process. Will you comment on that? We are trying
to create an appeals process that develops
possible solutions and does not simply identify
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difficulties. Perhaps we need to do further thinking
about how that process will be used to encourage
a joint future model of mutual responsibility, but I
would be grateful for your thoughts.
Hilary Robertson: Perhaps we, too, need to do
further thinking, so I will give initial thoughts. I
emphasise that NHS bodies are accustomed to
working with other agencies. That is part and
parcel of the everyday undertaking of their duties,
so extending that to education authorities would
introduce nothing with which NHS bodies are not
familiar in another setting. The primary duty of
such bodies is towards health and the individuals
in their populations. They interpret that as
meaning participation in any process that would
contribute to an individual’s health.
We understand that the tribunal process as
outlined in the bill is specific to education needs
and that the bill concerns other agencies—
particularly health bodies—supporting education,
rather than being equal players. The bill is about
education, rather than health. We would like to
think further about that, but those are my initial
thoughts.
Susan Aitken: I return to the point about joint
working. In addition to the work force element, a
key task that will have to be done during the leadin time, by all the agencies that are involved, is
building those relationships. We must do that job
to ensure that, when the legislation comes into
force, the relationships and structures are in place
and there is communication. We hope that, by
then, we will be coming to the end of disputes
about what is whose responsibility. There should
be a joint approach and joint planning and
management of a group of services, which must
be delivered by the agencies together. That has
certainly been the aim of the joint future framework
and it should be replicated within the context of the
bill.
11:15
Rhona Brankin: I want to ask about the
practicalities of joint working. There is an intention
to introduce more joint training in the initial
education for social workers and teachers. What
are your views on the importance of joined-up
initial
training
and
joined-up
continuing
professional development?
Hilary Robertson: That would be very welcome
where it is practical. Joint training would be
valuable as it would raise awareness among one
profession of the roles and responsibilities of other
professions and the help that they can offer. We
are beginning to see, in the training of the medical
profession, more links being established between
different disciplines and even between nursing and
medicine. It would be very useful if that were
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extended to allied health professions and other
professionals who may be involved, although I am
not sure how practical that would be. A lot of work
would have to be done to allow it to happen, but in
theory it would be welcome.
Rhona Brankin: A review of initial teacher
education is taking place. Might it be useful to take
the opportunity to consider involving health
professionals in looking at how they could feed
into the process?
Hilary Robertson: Yes. It would be particularly
useful—I referred to this earlier—if teachers’
awareness of potential reasons for particular
social, emotional and behavioural difficulties was
raised when they go through their training. There
is sometimes a physical or medical reason behind
those difficulties, and teachers would be in a better
position, particularly in relation to the bill, if they
could identify those children and request help from
the health services when they suspect that a
health problem may be the source of the
difficulties.
The Convener: From the visits that we have
made to schools, it appears that a lot of practical
issues on site, as it were, are worked through
when health professionals are on site in new
community schools and other facilities in which
they work daily in association with teaching staff
and others. Is that a fair comment?
Hilary Robertson: Yes.
The Convener: You suggested that there had
not been health involvement in the resourcing
study that was done by the Executive. It appears
from the financial memorandum that
“Greater Glasgow Health Board, North Glasgow University
Hospital Trust and Forth Valley Health Board”

were all involved in the study group on that matter.
Your organisation may not have been involved,
but it appears that health interests have been
involved.
Do you want to add anything else?
Hilary Robertson: No.
The Convener: That is fine. Thank you very
much for your time. As always, we are grateful for
your input.
As I said to those who gave evidence earlier, if,
as the bill progresses, you want to make us aware
of any issues that arise—perhaps in particular on
the staff resource and training side—please feel
free to write in or make contact with the clerks.
We will take a short break.
11:18
Meeting suspended.
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11:28
On resuming—
The Convener: The final panel session is with
various union representatives. We have Mr Di
Paola from Unison, Mr MacBride from the
Educational Institute of Scotland and Mr
Eaglesham from the Scottish—I can never get it
right—
David Eaglesham (Scottish Secondary
Teachers’ Association): The Scottish Secondary
Teachers’ Association.
The Convener: Thank you. We have a paper
from Unison but, for various reasons, not from the
other organisations. I understand that all of you,
with the exception of David Eaglesham, want to
make introductory statements.
Joe Di Paola (Unison): Unison is pleased to
have the opportunity to speak to the committee
this morning. From our submission, members will
have seen that we broadly welcome the bill and its
provisions. I am appearing for Unison because I
am the senior paid official for Unison in Scotland
not only for education but for local government,
and the thrust of the bill goes well beyond
education.
Earlier this morning, members heard about
interagency working. Unison represents people
who work in education, social work and other local
authority services. Unison also has a sizeable
membership in the national health service and in
professions allied to medicine, including
occupational therapy and physiotherapy. Those
members are involved in supporting children with
additional needs. I wanted to give the committee
an indication of our membership’s interest in the
bill.
11:30
I want to say briefly that it is not only
professionals who will provide the services. There
are also people who will transport children to
schools, provide support for teachers in
classrooms and other parts of schools and interact
with children from the age of three onwards in
nurseries. Other Unison members who are
employed in further education and higher
education will interact with children when they
leave the school system. Members discussed that
issue earlier this morning. One thought that
occurred to me was that it appears that there is no
duty on the HE and FE sectors to provide
additional support for learning. The committee
might want to consider that issue. At the core of
our evidence is the fact that anyone who is
involved will need to be properly trained and
supported. That requirement goes right across the
work force. That is all that Unison wants to say
about the work-force aspects of the bill.
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We have one word of caution. Colleagues from
the employers’ side have indicated that the joint
future agenda could be the model to follow, but I
have to say that that model is not without its
difficulties. I was a member of the Bates
committee that produced some of the human
resources models for the joint future agenda.
Interagency working requires a lot of support and
sensitivity from all involved. At the base, it is about
ensuring that the people who have to supply the
services and who work with young people are
properly trained and supported.
As the committee will see from our submission,
we commented on the wider aspects of the bill.
Given the size of our organisation, the committee
would expect us to do that. Frankly, our
submission also reflects the number Unison
members who will be users of the services in the
wider community. That is all that I want to say just
now. I am happy to take questions from the
committee.
George MacBride (Educational Institute of
Scotland): We welcomed the draft bill that
appeared earlier this year and the extensive
consultation process that the Executive carried
out. We also welcome the consequent bill that we
have before us today.
We further welcome the fact that policy
formation in this area is coherent. There has been
a progression through a number of consultation
papers, the paper, “Assessing our children’s
educational needs: The Way Forward?”, and the
policy memorandum to the bill, which provides a
clear context for the legislation.
We want to raise a number of issues for
consideration, one of which—that of children’s
rights—is fundamental. In our comments on the
draft bill, we said that we were concerned that,
although parent’s rights were clearly specified at
all stages throughout the draft bill, children’s rights
were not so specified or built into the legislation.
There are requirements for children’s voices to be
heard at some stages, but that is very much after
the parent has exercised his or her rights.
In the context of a changing culture that
recognises children’s rights and that of certain
legislation that builds children’s rights into Scottish
legislation, we are concerned that the model in the
bill is still one that is derived from the Education
(Scotland) Act 1980 and the Education (Scotland)
Act 1981. We think that there will be areas of
tension. It is crucial that young people contribute
to planning their futures.
We also want to raise the issue of the code of
practice, which will form a locus for the bill.
Initially, because of the experience in England and
Wales, where a code of practice has often led to
bureaucratic monstrosities and mountains of
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paperwork, we were not supportive of the concept
of having a code of practice. On reflection, we are
now minded to accept that the code of practice will
be an important aspect of taking forward a number
of the detailed issues that colleagues referred to
earlier this morning.
Of course, we are deeply concerned to ensure
that appropriate levels of funding are found by
whatever means are deemed to be appropriate.
Earlier, reference was made to the means by
which the partner agencies—not just local
authority education services—can ultimately be
held accountable to ensure that adequate
provision is made for youngsters for whom health
or social work support is required. That will ensure
that the youngsters benefit from their education.
Those are the general points that I want to make
at the moment.
The Convener: Thank you. We would welcome
your input in the later stages of the bill if there are
detailed changes that should be made to the
legislation, especially on the issue of children’s
rights to which you referred.
Let me begin by asking Mr Di Paola about the
training needs of Unison staff members. You
referred to the role of nursery nurses in identifying
issues with children under five. The thought had
not immediately occurred to me, but nursery
nurses’ role is obviously important in the lead up to
the introduction of CSPs and, I suppose, in the
records of needs that we have at the moment. Do
nursery nurses and similar staff have specific
training needs that need to be addressed?
Joe Di Paola: Some of nursery nurses’ needs
have already been addressed by the move away
from Scottish vocational qualifications towards a
diploma course at college or university. However,
regard must be had to the bill’s provisions that
would require nursery nurses to identify difficulties.
Nursery nurses would probably be one of the
earliest groups of staff to be involved with other
interagency professionals. We would like nursery
nurse professionals to be involved in some of the
discussions about what that would require. The
Executive has already set up early-years groups
that are considering various aspects of nursery
and pre-school provision. Perhaps parliamentary
colleagues could consider whether that issue has
been properly picked up.
The Convener: Let us stick with that issue first
of all. Do members want to raise any points about
the role of Unison members and other staff who
are away from teaching and allied areas?
Ms Byrne: There will be a lot of involvement
from classroom assistants and special educational
needs auxiliaries. Now that many local authorities
have implemented good training programmes,
many of those people already have good
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qualifications. Is training an issue in some local
authorities or is it being dealt with appropriately?
Joe Di Paola: Other colleagues have talked
about provision being patchy across Scotland and
I am afraid that that is the situation. Some local
authorities provide very good training for
classroom assistants and special needs
auxiliaries. However, as our recent survey on
training in local government in Scotland showed,
the problem is that the amount of money that
authorities devote to training across the range of
their activities is very small. Sometimes, they
spend less than 2 or 3 per cent of their total
budget on training. We want to take up that issue
with COSLA and our employers.
We think that the bill will not work properly
unless people are properly trained. Where training
provision is patchy, authorities need to pick up on
that. We will raise the issue with them, but we
think that a duty should be placed on authorities to
train people properly to work in this area.
George MacBride: If I may add to that, the
need for training is an issue not only for special
needs auxiliaries or classroom assistants but for
teachers and school managers. They need
training on how to ensure that all colleagues can
work together effectively. Attention should not be
focused on only one area; we need to work
together collectively, as was said earlier.
Ms Byrne: I accept that, but I wanted to ask Joe
Di Paola about how that issue affects Unison
members specifically.
The other issue is that, although classroom
assistants have been made permanent members
of staff and have been given contracts in many
local authorities, that practice is patchy across the
country. It is important that those who work with
our young people at the sharp end should be
considered professionals and should have decent
contracts of employment. They should be part of
the permanent core staff in our schools so that
they can get access to staff development and so
on. Is that an issue across the country or is that
patchy as well?
Joe Di Paola: To be absolutely blunt, I think that
there has always been an issue for us about
people who are not so-called professionals
accessing training and staff development. We
have been involved with the Executive in initiatives
such as the return to learn programme, under
which the union and the Executive have worked
together to try to get people back into education or
into formal adult education for the first time.
We want people to be properly educated and
trained to the level required to do their job—and
beyond, if they so wish. As George MacBride
says, it needs to be clear that multidisciplinary
groups will deliver the measures. All the people
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involved need to know how they will work, and
they must be comfortable with one another. A
hierarchical approach will not deliver that way of
working properly.
Fiona Hyslop: Where will the space and time
for training for teachers, which is absolutely
necessary, come from, bearing in mind McCrone
and the fact that many teachers already operate at
minimum contact time? We have heard that other
organisations were involved in the discussion of
the costing issues that took place in the working
group on the bill’s financial memorandum. What
involvement has Unison had in quantifying the
amount of training that will be required? It is unfair
to ask many of Unison’s members to do the jobs
that they will have to do without training, and it
might be helpful to quantify the amount of training
required.
Joe Di Paola: To be absolutely honest, we have
not quantified the level of training required. The
existing staff numbers and tasks that are carried
out are not clear. For example, we have difficulties
getting local authorities to tell us how many
classroom assistants they have. One aim of the
training survey that we sent to local authorities
was to try to get such basic information. I am
sorry, but I cannot help you with that question.
Fiona Hyslop: My other question was where the
space and time for training for teachers will come
from. Further, given that much of the new system
will rely on IEPs and PLPs, will those be
developed and in place in time, and where will the
time to do that work come from? It will have to be
done on top of the required training and in the light
of the contact-time issues that already exist in
schools.
David Eaglesham: You have probably given the
answer in your question. The layers that will build
up are implicit in the proposals. The first layer will
be the training of teachers and other professionals
before they begin working full time in an
establishment. Reference was made to the idea of
including the required training in initial teacher
education, which would be important. I recall that,
when I was training, such issues were never
mentioned and there was no concept of outside
agencies—they were an unknown world. We are
moving closer to reality in many ways.
The issue is crucial to the future of young people
and we need to adapt the systems to take account
of that and ensure that the bill is fully resourced
and provided for. However, the problem is that,
tomorrow, in another room and another building,
an issue that is equally important to the future of
young people will be examined in another way and
we will find that it has to be factored in, too.
Eventually, the available time will be compromised
in one way or another as a result of the competing
demands that are being made. This morning, I
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heard that money management is an implicit part
of the curriculum in secondary schools. Such
demands, which are perfectly legitimate, are quite
rightly being made all the time, but if we keep on
going with them, we will have to prioritise and
decide which aspect of provision is the most
important and should predominate in decisions
about available time.
After the initial teacher education stage, we
move to in-service training in schools. The national
agreement provides time for such training, but,
again, schools will have to try to budget within that
time for the curricular, assessment and other
demands that are being made. The bill is
exceedingly important, but so too are many other
matters.
The third layer is that of implementing the new
system in schools. Schools must decide who will
do what and when, given the competing demands
on people. All those demands rightly focus on
young people, but the amount that can be done in
a given time is finite.
At the end of the day, the issue comes back to
resources. I am afraid that, as our colleagues in
COSLA will understand well, the bill has resource
implications. If we do not have sufficient resources
to deliver, we must consider how we can
implement the bill to the best of our ability, which
may not be as well as we want to implement it,
given its importance.
George MacBride: The teaching agreement for
the 21st century has built into it a provision for 35
hours of staff development time per annum for all
teachers; five in-service days are built into the
teachers’ contract; and the changes in the primary
school week may free up some time for staff
development. Resources are available, but they
are limited.
An important issue is that staff development is
not purely about attending courses; there are other
ways of developing expertise, such as shadowing
and visits to or short placements in other
establishments.
An important issue—which has come up in my
school—is that if we want joint training involving
teachers and colleagues who are, in this case,
members of Unison, we must recognise that we
have to set aside time for that from the whole
school provision. You cannot expect Unison
members to take part in staff development on the
same terms as teachers’ 35 hours per annum.
That would be totally improper.
There is a need for such joint planning.
Education authorities have an important job to do,
and many—although probably not all—are well
down the road in terms of their own continuing
professional development, professional review and
development, and employee review and
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development policies. There is a need for joint
working at local authority level.
Do you want me to comment on the PLP issue?
11:45
Fiona Hyslop: Yes, because we are interested
in that. Ewan Aitken envisaged things being
delivered through IEPs and PLPs, which are not
as well developed—well, we do not know how well
developed they are, because they are just being
piloted. It is of concern that such emphasis is
being placed on pilots despite our not knowing
whether they will be successful.
George MacBride: I have some personal
experience that may or may not apply. Within our
school development planning exercise, I set
myself a target of doing a number of personal
learning plans for youngsters, but I am falling well
behind my target. The issue is not about the other
resources; it is about time for planning, for meeting
parents and young people, and for discussing the
planning process. It is important not to
underestimate the time investment that is required
to develop the PLP process in our schools. I know
that piloting is going on this session, and that there
is testing to destruction of a PLP model. We hope
that out of that exercise we will get information on
the necessary resources.
The Convener: There is a distinct resource
implication
from
widening
the
targeting,
notwithstanding the labelling problems and other
problems that were touched upon.
Rhona Brankin: I have a broader question
about resourcing. Various witnesses talked about
the implications for resources. I am keen that we
begin to quantify that, because if people are going
to argue for additional resources, they have to be
able to do so on the basis of having done the
research to quantify those resources. Have any of
your organisations done any research on the
financial implications of the bill?
George MacBride: From the EIS point of view,
no.
Rhona Brankin: I am sure that you agree that,
as has already been said, one of the key factors
that will lead to the system working is its
management. Do you agree that it is important
that senior management training is provided? One
of the problems with the way in which the record of
needs system worked in the past was not only that
local authorities sometimes did not open a record
of needs, but the way in which the system was
managed in schools varied tremendously. There is
a need for senior management to sign up to the
system, but also for a particular person in senior
management to be made responsible for the
management of the system. There is also the
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need for a particular person to be the lead person
for each pupil in the school, given that the system
seeks to allow every child to benefit from
education. Essentially, do you recognise the
importance of senior management involvement? Is
it important that there is a named person in the
school who takes responsibility for the day-to-day
management of the interagency contact?
Joe Di Paola: May I make a wider comment?
Colleagues will talk about what should happen in
schools. From a Unison perspective, we are keen
to ensure that the agencies work together,
because then the senior managers will work
together. We have already said that there should
be a named person, because someone has to
manage an individual’s situation so that parents
are not running from pillar to post trying to get
answers on behalf of their children.
George MacBride: My response to both the
questions you asked is yes.
David Eaglesham: I would like to pick up on
Joe Di Paola’s final point. The naming of an
individual is vital in this context. If there is no
named individual, there is a real danger of people
being given the run around, or thinking that they
are being given the run around—it almost does not
matter which is the case. The practical problem
goes back to what we said about resourcing. We
need to ensure that the named individual is always
available to those who need contact with them.
Depending on how many pupils we are talking
about, there could be a vast resource implication
in the named individual being available all the
time.
Members might have experienced the situation
in hospitals where there is a named person for
each bed. If that person is not on shift or is off for
a few days’ holiday—which is entirely
appropriate—it is of little or no value to people to
know that that named nurse is the person whom
they have to speak to if they cannot find them.
How do we ensure in a school context that the
named individual is available to all the people to
whom they need to be available? How do we
achieve that, particularly if the named individual is
also expected to be teaching and doing other
things? If that individual is trying to deal with 30
kids who are doing higher English in one place
and with a particular pupil in another, there is a
dichotomy and we cannot say which has greater
priority in such a situation. That is the reality of life
in school.
Rhona Brankin: One of the issues around how
such situations are managed is that there is a
need for senior people from all the different
agencies to be involved and for those people to
have responsibility for their agency’s involvement
in the co-ordinated work. At a slightly lower level,
somebody has to be available on a practical, day-
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to-day basis and that usually falls to the senior
support teacher in the school, who is responsible
for managing that work. Do you agree that it is
important for there to be named practice social
workers or medical professionals as the day-today contacts? I am sure that you would agree that
one of the problems of interagency work is how to
manage that day-to-day contact.
George MacBride: The answer is yes. An
interesting and difficult point is that although
schools are, by definition, relatively stable
organisations—they tend to last for a large number
of years—there has been a series of
reorganisations of other public service provision,
which led to considerable difficulties and rapid
changes for individuals. I hope that, as well as
considering training and levels of funding, we have
a period of stability in the structure and
organisation of other services. In that context, your
suggestion that there should be named people in
each of the agencies involved with a particular
youngster is helpful. However, the legislation
would make it clear that the education department
would take the lead in that.
Rhona Brankin: That is important.
George MacBride: It would be useful to have
named people in the other agencies.
Lord James Douglas-Hamilton: I have a
question for the EIS and the SSTA about duties.
Unison gave clear evidence on duties in its
submission, which says:
“UNISON Scotland believes that the compulsory nature
of these observations and assessments as they stand at
present, are of real value and make a significant
contribution to the identification of children’s learning
needs.”

The submission refers to another duty and says:
“UNISON Scotland is also uneasy about the proposal …
to remove the duty, on the part of education authorities, to
seek advice from other agencies in identifying a child’s
additional support needs.”

The submission then mentions the importance of
joined-up working, and says in conclusion:
“in the area of assessment and intervention the current
proposals would remove key duties, which at present add
up to disabled children’s legal entitlement to receive the
educational provision their need calls for.”

I would be most grateful if you would indicate
whether you wish to be associated with that
evidence or whether you wish to distinguish
yourselves from it.
George MacBride: The EIS wishes to
distinguish itself from that evidence, but not by
saying simply, “We are totally opposed to that.”
We welcome the proposal to remove the
compulsory
medical
and
psychological
assessment that is part of the record of needs
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process for two reasons. One is the practical
reason that some young people do not need such
an assessment—their difficulty might have no
medical component at all—and it seems
unnecessary to put the youngster through that
process, which might not be pleasant for them and
builds a delay into the process of identifying that
young person’s needs. The second reason is an
issue of principle or philosophy: we wish to move
away from a model that seeks to equate difficulties
in learning with a medical model that might
ultimately be based on a concept of individual
deficiency or defect, because we wish to move
towards an inclusive agenda. However, we
acknowledge the concern that Unison has raised
that there is a risk of some children falling through
the net. That is why we believe that the code of
practice must clearly state the duties for
authorities.
We would wish to retain the duty on authorities
to seek information from other agencies, to which I
think that you referred. The other agency might
respond that there is nothing that it can say on a
particular case, but retaining the duty to consult
other agencies would be important.
Lord James Douglas-Hamilton: Did you say
that you would wish to retain that duty?
George MacBride: Yes, the second one, not
the compulsory assessment. We do not support
the compulsory assessment, but we wish to retain
the duty on education authorities to take advice
from other agencies.
David Eaglesham: I agree in principle with
everything that George MacBride said. However, if
we remove a compulsion, the interface becomes a
difficulty. As George MacBride said, there are
situations in which the compulsion is not
necessary, because a reference comes back
marked “no information”, and we proceed.
Although a compulsory reference might delay the
process and exacerbate a problem, the danger is
that without a duty, the point where it is not
absolutely clear whether a reference is the right
thing is where we come to a difficulty. If no duty
exists, there will be a perception among parents
that the authority almost automatically will not
seek information because of the cost implications
of doing so and will say, “Oh, we don’t need to do
that.” It would be unfortunate if parents were to
have that perception, so I agree with George
MacBride that the duty to seek information should
be retained. The duty might be fulfilled in an
instant, but, in the marginal cases, it will be
beneficial to have the duty, because it will provide
more reassurance to parents and, perhaps, young
people.
Lord James Douglas-Hamilton: George
MacBride mentioned the risk of some young
people falling through the net if the compulsory
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assessment is removed and that that could be
covered by the code of practice. Should it be
covered in the bill, or would you prefer to leave it
to the code of practice?
George MacBride: I would prefer to leave it to a
code of practice for the reasons that I suggested.
To build compulsory assessment into the bill might
not be in every child’s interests, might use up
resources unnecessarily and would delay
provision for some youngsters. However, in
carrying out their duties to identify additional
support needs, education authorities should err on
the side of generosity in seeking advice from other
agencies. I suggest that that could be covered by
the code of practice.
David Eaglesham: I concur with that.
The Convener: I follow what you say on the
duty to seek advice, but without some knowledge
of the child and the practical situation, will the
advice not be superficial at best? I do not quite
follow why there needs to be a duty to seek advice
in every instance for a range of different situations.
How does that help the situation without followup—the agency seeing the child or being involved
with the child in some practical way? Will you
elaborate on your thinking?
12:00
George MacBride: I will speak from personal
experience, which may not be generalisable. If we
have a concern about a boy or a girl, we seek
advice from psychological services. We take
seriously a psychologist’s advice about whether a
young person should be formally referred to them
and whether a school needs to seek further
information on the young person and return to the
psychologist with that information to discuss the
situation. That is the context that I was thinking
about.
The Convener: Ideally, that should happen on
the ground. Staff should be in place to contact one
another.
George MacBride: Yes. The difficulty in writing
legislation to cover a complex subject is that
practice on the ground is important. It is also
difficult to ensure that practice through legislation.
Dr Murray: I will ask about your views on the
period when systems change from using the
current record of needs to identifying additional
support needs and developing co-ordinated
support plans. Duties will be placed on several
agencies and a wide range of people will be able
to ask an education authority to consider giving a
child a CSP.
COSLA said this morning that it was a bit
concerned that the lead-in time might be too short,
especially as we have not seen the code of
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practice and there is uncertainty about the number
of children who might be eligible for CSPs and
therefore the number of children for whom the
recording mechanism would change. What is the
view of the range of professionals who would be
involved in making those changes on the lead-in
time for implementing the legislation?
George MacBride: We have not discussed that,
so I cannot provide a considered response. My
initial reaction is that I do not share COSLA’s
concern. The lead-in time is appropriate and one
of its benefits is that it encourages people to think
about how they will make provision. Ensuring that
people are aware of the legislation is an important
public relations task. That is purely an initial
reaction.
David Eaglesham: Elaine Murray identified the
problem that the code of practice is not yet
available, which is part of the difficulty. What is not
visible now could be problematic when those two
periods run together. Parents of young people who
have records of needs will be greatly concerned to
know how those records will interface with the new
system. That concern might be allayed not by
extending the time scale, but by providing more
clarity in the short term. That is probably the more
important lesson to draw.
Joe Di Paola: The time scale must be
commensurate with the people who must deliver
the services knowing what they are doing and
having proper briefing and training. The time scale
is important for those practicalities.
I take David Eaglesham’s point that parents will
be concerned about how they get from A to B—
from the current record of needs to the CSP—but
what matters is ensuring that the bill is drafted
properly, that the committee has taken all the
evidence that it wants to hear and that the
provisions are correct. Implementing the
legislation will also come down to people having
enough time to establish the structures properly.
The worst result would be for target dates to be
reached before people are in place and systems
are ready to deliver the legislation, because that
would mean that parents—and the children whom
the bill is supposed to support—would not have
confidence in the system.
Ms Byrne: Many teachers were caught
unprepared for the implementation of the
mainstreaming policy. We hear that teachers feel
that they do not have adequate in-service training
to meet the needs of young people and that they
have issues with managing other people in their
classrooms and with the variety of special needs
that can be in one classroom. This bill will identify
more additional support needs, and social,
emotional and behavioural difficulties will come
into that category. Discussions have also been
taking place about the likely number of co-
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ordinated support plans, which I think has been
underestimated.
What are your views on those matters? How
well prepared do you think the various sectors
are—in particular teachers at the chalkface—for
the measures that the bill would introduce? As
additional needs are identified, will there be more
implications for teachers, or will the move into
mainstream, once it has become embedded,
provide the necessary support? Has enough work
been done on that?
George MacBride: The important issue, which
you identified, is the mainstreaming provision in
the Standards in Scotland’s Schools etc Act 2000.
That set the agenda.
It is clear that there is a need for further training
and resourcing. We have already identified the
difficulties in the bill. The bill raises school
management issues—especially in relation to
CSPs—and issues about personal learning plans
that were mentioned earlier. However, it might not
make much difference in practice to teachers in
classrooms, in some, although not all cases. If a
teacher is already working with colleagues such as
special needs auxiliaries and classroom
assistants, who work with young people in the
classroom, the situation will not necessarily be
radically changed by the legislation.
Joint working and joint planning are important
and are related to joint training. I become a wee bit
concerned when teachers start using language
such as “managing the classroom” or “organising
other colleagues.” Collaboration and co-operation
are important.
I am not sure whether the bill will have a huge
impact on teachers in classrooms, but it will have
a huge impact on the management of schools.
The Convener: Training has already been
mentioned once or twice. Is there a feeling from
the chalkface—as Rosemary Byrne described it
earlier—that the training provision is both
appropriate to what is needed in the classroom to
deal with a range of different situations, and
reasonably standardised, with similar approaches
being adopted throughout Scotland? Does action
need to be taken to bring training provision up to
the proper level?
Joe Di Paola: From our perspective, training is
certainly not standardised. Authorities provide
induction and basic training, but beyond that,
provision varies hugely across Scotland.
Colleagues can speak about the training that
teachers receive, but there is no standard job
description or set of duties for classroom
assistants. As a result, there is no standard
training programme in Scotland for classroom
assistants.
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Different authorities demand different tasks from
classroom assistants. They also pay markedly
different salaries, which is not helpful. I understand
that we are not talking about pay, but we are
considering the treatment of people who provide
support in schools and their status and pay can
differ markedly across different authorities. That
causes difficulties.
David Eaglesham: One of the big problems
with much of the training is that it is usually
delivered on a post-hoc basis. We implement a
change and then think about the training. That has
been the model for many years and it is not
satisfactory. The training needs to be planned
sufficiently far in advance that it can be beneficial
from the time when the new system starts to
operate.
There is a real danger now, in that no training is
currently being undertaken. Training should be
happening now, if it is to be effective at any point
during the implementation phase. The committee
must bear it in mind that post-hoc training will not
be nearly as effective.
George MacBride: I entirely endorse that and I
endorse what both colleagues have said. On the
assumption that the bill will be passed, one hopes
that the bill carries, along with the duty that it
places on education authorities to identify
additional support needs, a moral duty on
education authorities to identify the training and
resource needs that will be required to meet those
additional support needs. That will be important. It
must not become a paper exercise in which
people fill in a few forms, file them somewhere and
then just go on as before. The whole process of
identifying needs—especially, but not only in the
case of CSPs—must also identify the resources
required, which will often, but not always, be
training resources.
The Convener: Not entirely unlinked to that, we
heard evidence from the COSLA witnesses, who
gave us quite trenchant views on placing requests
to independent special schools vis-à-vis parent
choice, which we mentioned earlier. Do you have
any views on that from a teaching perspective? If
the bill’s provisions are implemented against a
background of varying standards of training, one
can see why there would be an issue with parents.
George MacBride: There is a more
fundamental issue in the bill, which is the whole
relationship between the public sector and the
private sector. There is an issue on which the EIS
has not taken a view: education authorities have a
power, but not a duty, to make CSPs for those
young people who are being educated other than
in the public sector. That is an area of some
debate, especially in terms of children’s rights.
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The placing request issue is one where, again,
the agenda is very much one of parents’ rights and
of the parents’ identification of what is needed for
the young person. That identification will almost
always be correct, but there will be some
occasions on which a young person may have a
different view from that of their parents. We would
be concerned about the possibility of opening up a
cash flight from the public sector into the private
sector, especially if decisions were ultimately
made in the courts. We do not believe that the
courts are appropriate places for making those
difficult educational decisions, and I believe that
the COSLA representatives said that too.
The Convener: It would primarily be the tribunal
that would handle matters in such an instance,
would it not?
George MacBride: Yes, it would. We are not
concerned about the tribunal, but we have been
concerned when sheriff courts have made
decisions about placing requests in the private
sector. Without criticising lawyers, I must say that I
do not feel that that is a decision that a sheriff is
capable of making, and I say that not as a matter
of principle, but on the grounds of information and
the educational decision-making process.
The Convener: Sure. Are there any other
observations on that point?
David Eaglesham: We are entering an area
that is very problematic at the moment and which
will remain problematic in future. In fact, there is a
trend emerging from the debate that will see us
developing education in a specific way over the
coming years. As time goes on, we will have
tribunals on a range of educational issues and not
just on the issue that we are discussing today.
It is important that things are set correctly now;
otherwise the new provisions will not have a
function. Speaking as a member of the
employment tribunal, I know that tribunals often do
not fulfil the function that they are trying to fulfil
because what is presented is not something that
they can deal with. It is therefore important that the
terms of reference are clear, or people will be
looking for some kind of moral vindication from a
tribunal. That is not the function of a tribunal and it
cannot deliver such an outcome. Such
expectations divert people into all the wrong
areas.
On that point, I think that Ewan Aitken
misunderstood the order of mediation followed by
tribunal, and having seen the documentation I can
understand why. It is important that the mediation
process is used as extensively as possible to
prevent people from thinking that they have
recourse to what they see as a court for some
vindication. They will not get it, because the
tribunal simply will not be able to do that.
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The Convener: So the message, if anything, is,
“Let us emphasise the mediation and conciliation
arrangements.”
David Eaglesham: Absolutely.
Rhona Brankin: I would like to ask specifically
about the importance of the transition from school
to further learning or to a job. How robust do you
feel that the bill is in that area? As a practitioner,
Mr MacBride, do you have concerns, or are you
satisfied that what is proposed is in the best
interests of the young person?
George MacBride: One of the interesting
starting points of the debate was 10 years ago,
when George Thomson at the University of
Edinburgh was asked to carry out research in that
area. The figures, which were horrifying, showed
that many young people with a record of needs
simply disappeared at the point of leaving school
and that all the procedures that exist under the
current legislation were, and presumably are,
simply not effective. A change is therefore
important, and I think that some of the bill’s
requirements make clearer the need to keep
planning ahead and to keep coming back to the
issue of planning ahead. Those aspects of the bill
are helpful.
Earlier witnesses mentioned the statutory
obligations of other organisations—particularly
further and higher education establishments—or
the lack of such obligations regarding transition.
That is crucial and there is a need to examine the
legislation that covers those organisations.
Whether that is done through the bill or separately,
I could not say, but it remains a worry that we can
make those plans and that they can fall apart if
there is no means of effectively carrying them out.
Lord James Douglas-Hamilton: I would like to
ask about the record of needs. Our understanding
is that several thousand of those with a record of
needs will not get co-ordinated support plans.
Would you be sympathetic to transitional
provisions to ensure that, rather than the system
changing overnight, those with a record of needs
could be seen through the system before the new
system comes irrevocably into force, to avoid any
aggravation or undue concern?
12:15
George MacBride: We would be sympathetic to
that. We would not want a situation to arise in
which, say, a six-year-old for whom a record had
just been opened would retain that exact form of
record through to the age of eighteen, but there
should clearly be some transitional arrangement
that would run for a number of years.
Lord James Douglas-Hamilton: If that matter
needs further thought, would you be able to send
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written representations saying what you think is a
reasonable time scale and what provisions would
be reasonable, taking all the circumstances into
account?
George MacBride: Yes, I could do that.
Rhona Brankin: There would be big legal
implications.
Ms Byrne: In your introductory speech, you
talked about children’s rights, about your concern
about the lack of specified rights in the bill and
about a code of practice. Would you prefer to see
children’s rights embedded in the bill, and more
participation of children, or are you happy for the
code of practice to cover that?
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The Convener: I thank the witnesses for their
help. It has been a useful session. If there is any
further information that witnesses would like to
submit to us, apart from responses to the specific
requests that have been made, they should feel
free to contact us as the bill develops and we
move on to stage 2.
Meeting closed at 12:17.

George MacBride: No. Our preference, as we
made clear in our comments on the original text of
the bill earlier this year, is that children’s rights
should be written into the legislation. Putting them
in the code of practice is a fallback position; we
would prefer that to be in primary legislation.
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SUBMISSION FROM THE ASSOCIATION OF DIRECTORS OF EDUCATION IN SCOTLAND
(ADES)
(1)

Introduction

ADES has argued for change in the legislation relating to special educational needs for some time.
We therefore welcome the principal intention of the proposed reform. The drivers for this reform
are:
Widespread dissatisfaction with the cumbersome and bureaucratic process of the Record of Needs
system
An incompatibility between the Record of Needs system and the duty to develop inclusive schools
(derived from section 15 of the Standards in Scotland’s Schools etc Act 2000) and to provide
equality of opportunity
Local authorities and schools are working to develop inclusiveness by building capacity to include
the diversity of children and young people in what is ordinarily available locally in their community.
This means systematically developing:
Staff attitudes and skills
Inclusive leadership and management
Curriculum flexibility
Buildings accessibility
Parent partnership and support
Pupil attitudes and skills
Interagency teamwork
Such capacity building requires us to take an organisational development approach, at school and
service levels. It means maximising access to responsive schools and services. It means schools
and other agencies being accountable for outcomes achieved with all pupils within a quality
improvement and assurance process. It means developing a social model of disability that
connects with the broader aim of the social inclusion agenda, to close the opportunity gap.
Key to this approach is the principle of the least intrusive assessment and intervention, which is
effective. This means minimising statutory processes of assessment and planning, as these are
necessarily intrusive, cumbersome and bureaucratic. Unnecessary intrusion is not in the best
interests of children and their families; it is also wasteful of precious resources.
It is in the above context that we consider the Bill. While we welcome the stated intention to
broaden, strengthen and simplify the approach, we find the Bill to be influenced primarily by a
medical model, to focus on individual assessment and intervention rather than organisational
development. We believe that the proposed measures do not support the stated intention and that
a number of specific provisions are likely to undermine work to develop inclusive and equitable
educational provision. Those specific provisions that cause concern are listed in the following
section of this submission and a proposed solution is offered in each case.
(2)

Main concerns
2.1

The definition of those who will require a Coordinated Support Plan (CSP)

The definition is open-ended (section 2 (1) (c) (i)). The inclusion of quasi-medical deficits such as
complex and multiple factors contributes nothing to clarity of definition and focuses on individual
attributes rather than social context. Most importantly, the definition encompasses any child or
young person who requires support from an agency in addition to the education service, whether or
not such support may be ordinarily available or readily accessed.
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This definition is likely to lead to the existing cumbersome and bureaucratic system being replaced
by a system that is equally cumbersome and bureaucratic but applicable to a much wider
population of pupils.
We do not agree with the population estimates offered in the supporting documentation, that the
population eligible for a CSP will be smaller than that eligible for a Record of Needs. Our estimate
is that a significantly larger percentage of the population may be eligible for a CSP on the basis of
the definition as given.
We have commitments, at national and local authority levels, to develop integrated community
schools across Scotland by 2007. This will mean making coordinated interagency support
available in each school to all pupils who require it. Many schools already deliver this quality of
teamwork.
Our view is that the definition as stands, is not consistent with a principle of minimum effective
intervention and with the stated intention of the Bill to reduce bureaucracy.
Proposal: Amend the definition to include the criterion of other agency support that is not ordinarily
available.
2.2
CSPs, IEP’s and each child's individual curriculum entitlement, are being
developed as separate systems (section 2)
We have been advising strongly for over two years in favour of an integrated
design of a single system where each child's individual curriculum entitlement is the universal
foundation and individual educational plans and coordinated support plans are added as modules
with the minimum necessary detail and length to achieve their purposes. Despite our advice, there
is no sign of such integrated development work at national level. Instead, current indications are of
distinct inventions whose separate development will prevent such integration.
This is not consistent with a principle of least intrusive assessment and intervention, and it will have
significant workload implications for school and support service staff.
Proposal: Join the design processes together to make one development of an integrated modular
system.
13)

2.3

The CSP as a basis for appeals as well as to coordinate support (sections 9 and

The association between the CSP and the ASN Appeal Tribunal and, therefore,
resource allocation, is problematic. The CSP may have a stated purpose of coordinating
interagency support but, because of its association with resource allocation, it will assume, in
practice, a purpose of levering resources. The effect will be to artificially inflate the numbers of
CSP’s and distort the fairness and equity of resource distribution. This will repeat the, now widely
criticised, weaknesses of the Statement of Special Educational Needs system in England and
Wales. Scotland has hitherto escaped these weaknesses (of lengthy waiting lists for assessment,
distortion of resource distribution etc.,) because the Record of Needs was disconnected from
resource allocation.
Further the design of the CSP, like that of the Record of Needs, will require to
reflect its potential use as a basis for appeal, albeit for a very small minority of cases. This will
make the CSP formal and intimidating in format. It will also cause the procedure associated with it
to be cumbersome, necessary to due process.
Proposal: Provide a separate record of evidence for appeal/tribunal purposes; thus
allow the CSP to be less cumbersome and formal by avoiding the legalistic requirements that
would be relevant to only a tiny percentage of the population, and disassociate it from resource
allocation.

14
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2.4

Optional help from other agencies (section 19)

Section 19 does not align responsibility with power. The education authority has
responsibility, and is accountable in law, for making adequate and efficient provision for additional
support. However, other agencies, which may determine whether that responsibility can be
exercised, are not accountable. A key principle is to align power with responsibility.
Proposal: Two options would align power with responsibility. One is to move to a
single budget held by a single agency accountable for achieving the outcomes for children who
have ASN. The second, and more immediately practical option, is to include the relevant agencies
in a joint accountability where respective responsibilities are explicit and clear.
2.5

The Code of Practice (section 23)

We are wary of a code of practice. If it is intended to ensure a quality of service for
families and children then we would welcome it. In that case it would focus on outcomes achieved
with children by schools and education authorities.
If it is intended to prescribe inputs irrespective of context then we would oppose it.
Local authorities’ experience in the Record of Needs system was that the input indicator
percentage of Records opened by an authority was used, inappropriately, to compare authorities’
practice. The assumption that there should be a comparable number of Records across
authorities, or that a certain percentage should be opened, was erroneous as it took no account of
the record-keeping and planning context of each authority. This focus on input had the effect of
discouraging inclusive practice and the very developments that are now part of this legislative
reform.
ADES would wish to be assured of the intention and scope of a Code of Practice
and of its active participation in the development of such a Code.
2.6

Financial Memorandum

As our introduction makes clear, this legislation cannot be costed in isolation from
the uncosted section 15 (the presumption of mainstreaming) of the 2000 Act. The Audit
Commission/HMIe report Moving to Mainstream offers some estimates for costs to support the
process of inclusion in mainstream over the next few years in Scotland; these are no more than
estimates and are, in our view, likely to be low. It will be essential to commission realistic financial
assessments based on a reliable methodology using authorities’ current experience and actual
projections.
The estimates included in this Bill are limited to administrative functions associated
with the record-keeping, planning and appeals processes. They are founded on the assumption of
a very small percentage of pupils being eligible for CSP’s. As noted above, we consider that
assumption to be a serious under-estimate of the likely eligible population. If the definition of
eligibility for CSP’s is amended as we have proposed then the estimates may stand. If the definition
is not amended then the costs should be multiplied by a factor of 10-30, depending on
interpretation of the definition.
Proposals: Include estimated costs to support the implementation of section 15 of
the 2000 Act. Implement the proposal made in relation to (1) above.

SUBMISSION FROM THE ASSOCIATION OF SCOTTISH PRINCIPAL EDUCATIONAL
PSYCHOLOGISTS (ASPEP)
The Consultation Process
ASPEP and educational psychologists across the profession have been actively involved in all
stages of the consultation process. Colleagues produced written submissions, attended and
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facilitated at the three national seminars, and were also invited to give their views at a profession
specific focus group.
The Association feels this was a comprehensive consultation.
2.

Introduction - views of the Bill in principle.

ASPEP was encouraged by and supportive of the review of the previous legislative framework
(Education (Scotland) Act 1980 as amended by the Education (Scotland) Act 1981) associated with
the concept of Special Educational Needs and the resulting product the Record of Needs.
ASPEP welcomes the broad aims of the proposed bill as the association understands them, that is
–
To extend the ‘understanding’ from the 2% who had Records of Needs to at least the 20% intended
by Warnock
To develop a more inclusive definition of additional support needs to include a broad range of
children and young persons.
The intention to ensure that the revised system would remove the need for unnecessary
bureaucracy, thus ensuring that resources are targeted more effectively and efficiently towards
children and young persons’ and their educational context.
The desire to strengthen parents’ involvement in decisions affecting their child’s education.
The proposal to support children and young persons in the fuller participation of their learning.
The aim to promote greater interagency working and co –operation.
The intention to safeguard the rights of those with the most significant and enduring needs.
ASPEP would suggest that the bill may be only partially successful in meeting its ideological
objectives and that additions and changes arising from the consultation seem to have negatively
impacted on the inclusive nature of the original aims.
The bill outlines an individual medical model of assessment and intervention, which lacks a
systemic perspective. The assessment model is neither multidisciplinary nor dynamic ignoring
developments within Local Authorities arising from initiatives such as New Community Schools,
Integrated Children’s Services and the development of multi - agency teams. An effective model
would be one where the most normal model supports most pupils, and rewards systems and Local
Authorities which deploy services in a universal manner. ASPEP would view the development of a
minimum specification of expectation as a key function for guidance and/or the Code of Practice.
The current draft bill may identify a significantly variable number of children and young persons
who may require a CSP. Clarity is required so transitional arrangements and financial planning can
progress.
The answer given by Wendy Wilkinson to the Committee on November 5th 2003 would support the
information in the Memorandum that 50% of children and young persons with a Record of Needs
will require a CSP, plus another 0.6 –0.3 of the population.
Wendy Wilkinson – The criteria for eligibility for a co-ordinated support plan are not based only on
complex or multiple factors. Another strand to the criteria is the need for services from outside
education.
Dr Murray – If a child does not require services outside education, they will not get a support plan.
Wendy Wilkinson – That is correct’
(Pg. 4 of 34)
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This interpretation is consistent with the language and examples used in the Summary Handout
and other supportive documentation:
Given the current draft bill the criteria require clarification and amendment.
It would be hoped that children and young persons attending special provision where therapy and
other services such as respite were an integral part of the provision would not require a CSP.
Regulation and guidance as proposed in the Code of Practice will further define the percentage of
children and young persons who require a CSP. This should be a small population indicating unmet
need. Guidance in the Code of Practice should be outcome based. The role of HMIE in terms of
quality assurance and standard setting will be critical in the first few years. If HMIE reflect in
reporting that high levels of CSP are to be commended then colleagues in the field will work to
meet this ‘best practice standard’.
While ASPEP recognises the multiagency improvement sought by the bill it falls short with regard
to providing a robust cross- agency framework for planning, delivery and accountability concerning
integrated provision. The involvement and service delivery from key partner agencies such as
Health, and other professionals should be that of a duty. If indeed a CSP will only be provided if
there are non- educational services required, the lack of overarching legislation could be a
significant challenge to meeting the needs of children and young persons. The bill, as currently
drafted, will neither encourage, nor promote innovative joint practice, nor joint service planning.
There has been a plethora of documentation over the last few years which supports and
encourages joint working, and more inclusive practice across services for children and young
people e.g.The Standards in Scotland’s Schools etc Act 2000; The National Priorities; The Beattie
Report; Better Behaviour, Better Learning; For Scotland’s Children and the awaited document on
Guidance for Exclusion. While there is clear reference to many of these initiatives, the bill has not
taken the opportunity to build on best practice developments across Scotland.
3. Specific Issues and Concerns
Co–ordinated Support Plans
There is an undue stress on the CSP and what this enables. A more universal model would be that
outlined in the framework Success For All published by SEED. This document maps out effective
record keeping systems which meet the needs of children and young persons - upholding the right
for the least intrusive assessment and record keeping process. The relationship between a CSP,
an IEP, an educational plan for a child or young person who is Looked After or Accommodated,
and a PLP requires fuller description and clarity. This would appear a key role for the Code of
Practice. It is not clear why the proposed universal PLP cannot be the record for all, with additional
sections for the IEP and CSP.
Mediation and Tribunals
The role and function of tribunals should be set out so that it enables and seeks low level
resolution, and is supportive to parents and service providers. In line with this tribunal approach, it
is proposed that there should be an effective universal complaints system open to all allowing
solutions to be offered at every level of the educational system. Most Local Authorities have such
schemes in place. It is envisaged that more public awareness may be required to ensure this
system is used effectively to support parents, children and young persons.
Placing Requests
ASPEP considers that further clarity is required with regard to this parental right. There are
tensions with regard to ensuring actions are in the best interests of the child. The right of a parent
to make a placing request to an independent school for their child with ASN could act to negate the
child’s right to inclusion. It would be important that the views of the child and young person are
actively sought in such situations. The implementation of the placing request should set reasonable
expectations on Local Authorities particularly when an out of area, or independent school was
requested.
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Right to request a particular type of assessment
ASPEP is fully supportive of the rights of parents, children and young persons to request an
assessment / intervention from an Educational Psychologist. In many Local Authorities this is
already common practice and communicated directly to parents, children and young persons
through Psychological Service literature, and in school brochures. ASPEP would view this as a
universal entitlement not simply with regard to ASN or in particular those with a CSP. Involvement
with an educational psychologist must always be in the best interests of the child and young
person, and be at the least intrusive level.
Code of Practice
The drafting, implementation and regulation of the Code of Practice are of critical importance. It
must be outcome and output focused, not prescriptive as was the case in relation to the Record of
Needs system. The Code of Practice should be developed in collaboration with all key stakeholders
ensuring full participation and ownership. The regulation will determine the % of children who
receive a CSP. It is recommended that any guidance in the Code of Practice be applied to all
professional groups, including Social Work, Health and the voluntary sector.
Planning for Transition
The implementation of the Beattie report has already influenced and built on best current practice,
in relation to transitional arrangements and post school planning. Local Authorities in partnership
with the National Inclusiveness projects are developing comprehensive and multiagency
transitional planning processes for a wide range of young persons. It could be viewed as a
retrograde step if the universal structures and processes developed were superseded by a less
inclusive approach led by solely by Local Authorities.
Transitional Provisions
The transitional arrangements must be carefully thought through and built on the needs of children
and young persons to ensure continuity of educational experience. The guidance produced in the
Code of Practice will have a significant impact on the development of a successful transitional
process. Such guidance will be required well in advance to allow successful planning and
implementation

SUBMISSION FROM THE NATIONAL ASSOCIATION OF PAEDIATRIC OCCUPATIONAL
THERAPISTS (NAPOT)
NAPOT strongly supports progress towards a more holistic system that avoids children ‘slipping
through the net’ but also flags up individual needs and we therefore approve of the Bill in principle
but with some reservations.
There does appear to have been widespread consultation, although not direct discussion (e.g.
focus groups) with experienced therapy practitioners (on whose work this legislation will have
definite impact) and who provide a major strand of support for these children
Concerns and suggestions for improvement:The Bill emphasises school years which understandably are its main focus but still does not appear
to deal with pre-school educational needs. Other agencies such as health clearly already have a
major role with young children but multi-agency involvement is important.
We welcome the aim to promote integrated working but are concerned about the education
authority’s permissive duty to request the help of other agencies and the clauses which will allow
them to avoid providing support. This is surely an opportunity to resolve this long-standing problem
which has restricted the chances for children with additional needs. We would wish to see clear
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joint commitment to adequate resourcing to ensure timely response to those needs and these
responsibilities clearly reflected in the Code of Practice [section 23].
Clarification of the provision in the Bill [section 17(3)(b)] for an agency to comply with a request
unless it ‘unduly prejudices the discharge of any of its functions’ is also needed: this would be
appropriate if it means, for example, that compliance would not be indicated where expert
assessment demonstrates lack of need – but not where an agency routinely avoids resourcing
special needs which it does not recognise as a priority.
ASSESSMENT AND INTERVENTION
Families and professionals would welcome an assessment system which avoids duplication (and
uses resources more efficiently). However, more complex assessment may be needed, for
example, to identify underlying factors contributing to poor coordination skills, handwriting problems
or disruptive behaviour and guidance on multidisciplinary assessment in the Code of Practice
would be welcome. Reduction in replicated assessments would be helpful but with timely referral
for investigation of more complex needs – for example, to occupational therapy services.
NAPOT strongly supports the requirement to take account of the views of the child and parents.
Privately obtained assessment reports may provide valuable information and useful advice
especially where a child is still waiting to be seen by a statutory service. However, experience has
shown that conflicting advice may sometimes arise; in the interests of the child it is important that
the education authority obtains expert advice, for example, through discussion with local
experienced staff in statutory services or the relevant professional body. This should be taken into
account in setting up mediation services [Section 16]. (Therapists already working closely with the
child at school and at home can provide useful links which teachers and other school staff can build
upon in early resolution of disputes). Where disagreements go to appeal, tribunal panels similarly
require access to relevant training and advice. Although it is not currently a resposibility in the Bill, it
would be helpful for the Tribunal to have jurisdiction over provision from all agencies as long as
decisions were based on competent, informed advice.
CO-ORDINATED SUPPORT PLAN (CSP)
The CSP together with annual review should help to safeguard the interests and progress of
children with more complex needs. However, the effect of lack of a statutory duty to ensure
provision of additional support recommended by agencies other than the educational authority
[Section 9 (5) (b)] will be continued limitation on curriculum participation for children with additional
needs. We have concerns about children with developmental co-ordination disorders (DCD), which
include dyspraxia. Children with this diagnosis experience a range of problems. In the more severe
cases, every area of learning can be affected and occupational therapy which specialises in this
field may be the one outwith service working directly with the school. Currently, children with
severe DCD often find it difficult to access the degree of support they require within the classroom.
We therefore support the inclusion of such needs within the categories of ‘complex’ and ‘multiple
barriers to learning’ even where only one agency may need to be involved.
NAPOT welcomes the responsibility for the education authority to implement the Plan as a multiagency document but it is essential to clarify the mechanisms by which health authorities and
social work services will be required to help education authorities in supporting the education of
children with additional needs at school and pre-school.
We would urge that this duty also be defined for children with clearly identified but possibly less
complex needs who may not require (or for whom early intervention may prevent the need for) a
long-term CSP.
How feasible would it be for a ‘named individual’ from outside the school to manage the day to day
implementation of the CSP and is it intended that the same person would co-ordinate the needs of
a number of children? This system works well elsewhere, providing one focal point for contacts
from other agencies (as well as developing the complex knowledge and skills to support special
needs). However, it must be stressed that the detailed interventions and support for each child
need to be shared with the classteacher and classroom support staff. (There are training
requirements in this area for all school staff).
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TRANSITIONS AND FUTURE NEEDS
All transitions can place additional demands on children. Learning in its fullest sense, particularly
for young people with disabilities, includes self-care, life-skills and social independence. These
areas become particularly relevant where young people with long-term additional needs are moving
on to work experience, employment or further education. It is not clear how the Bill would improve
the current situation where educational authorities seem unclear as to precisely what sort of
information would be helpful to request (e.g. referral, or re-referral, to services such as
occupational therapy to plan for independence or assess specific needs arising from transition), nor
the full range of provision required to meet the needs of a young person leaving school. Thus the
duty to request information from agencies as to the provision to be made once a young person
leaves school [Section 10 (6)] seems limited in scope. Will there be additional guidance to
accompany the Bill? Clear advice would help education authorities make appropriate and timely
referrals to the relevant services to support a young person and ensure that such needs are
assessed in good time through planning mechanisms (not the case at present). There also appears
to be an assumption in the Bill that post-school provision from other agencies will be available - this
is often not the case.

FOLLOW UP SUBMISSION FROM NATIONAL ASSOCIATION OF PAEDIATRIC
OCCUPATIONAL THERAPISTS
Within education settings, children with a wide range of additional needs may be identified. The
presumption to mainstream is resulting in the inclusion of many more children with physical
disabilities arising from conditions such as cerebral palsy. Their need for therapy assessment and
support is usually clearly identified.
However, successive education legislation has led not only to more inclusion but has also improved
awareness of existing additional needs. Teachers and parents are becoming increasingly skilled at
identifying functional needs such as handwriting difficulties or behaviour problems and referring to
occupational therapy services for help.
Children with these difficulties may subsequently be diagnosed with Developmental Coordination
Disorder - DCD (sometimes including dyspraxia); others may have needs more typical of Autistic
Spectrum Disorders – ASD. Such children may not initially appear disabled but their difficulty with
motor coordination, perceptual, organisational, self-care and social skills affects their ability to
participate in all aspects of the learning curriculum. Within this overall pattern, children can
experience a wide range of functional difficulties and presentation varies. Detailed assessment by
occupational therapist in conjunction with parents and teachers is needed.
There is now increasing evidence to demonstrate that problems with interpreting sensory inputs
underlie some children’s attentional deficits as well as the behavioural responses of those with
autistic spectrum disorders.
Early recognition and intervention are vital to capitalise on the potential of the developing nervous
system, improve the foundation skills required for learning, maintain self-esteem and reduce the
risk of behaviour problems. Occupational therapists are increasingly working with children at preschool level or soon after school entry. A range of standardised and observational assessments
are used.
Local good practice in relation to children with more complex assessment needs:Paediatric occupational therapy services throughout Scotland assess and treat children with these
needs, often setting up school programmes carried out by teaching assistants. Although the
benefits of early intervention are well recognised, many children have to wait a long time for
assessment due to resource pressures. A recent survey identified some Scottish waiting times of
up to one year with a maximum of four years. 1
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Occupational therapy services operate prioritising systems to try to reduce the waits for the most
needy children but have also developed varied approaches to be able to provide some help to
other children. A range of interventions are offered and research is being undertaken to
demonstrate outcomes and draw together evidence of good practice. While by no means an
exhaustive list, the following examples demonstrate local good practice in different parts of
Scotland and more details are available from the contacts given.
Hawick
Contact : Nancy Anderson, Head Paediatric Occupational Therapist
clear referral system from education via child health to occupational therapy
joint meetings between parents, health/ education professionals, including occupational therapist
joint inservice training from occupational therapist and PE specialist for all education staff (learning
support teachers and classroom assistants) includes:- early identification
- physical difficulties sometimes found with DCD, ADHD and ASD
- explaining assessments which identify sensory needs (eg Sensory Profile, Dunn)
- behavioural and social needs arising from DCD, ADHD and ASD
- management strategies which help the child, including classroom organisation
(not just direct therapy)
classroom assistants run movement groups, supervised by the occupational
therapist, where schools can free up sufficient staff
Elgin
Contact : Lorraine Manson, Paediatric Occupational Therapist
inservice courses on DCD for school staff
DCD support group set up by occupational therapist now run by parents
movement groups in primary schools throughout Moray with regular activity programmes set up by
occupational therapists and run by school staff
pilot study to identify parents’ preferred times for children’s therapy sessions
(evenings, Saturday mornings)
Dundee and Angus
Contact : Maria Doherty, Head Paediatric Occupational Therapist
publication of ‘Sensory Steps’, book aimed at nursery teachers, with a range of activities to develop
motor and coordination skills in young children
regular training for teachers on DCD and advice on coping strategies in the classroom
conferences for parents to provide information on DCD (Spring, 2004, launch of CD Rom produced
by Parent to Parent)
sports clubs for children with DCD run in conjunction with the Disability Sports Dept., Sports and
Leisure and Dundee City Council
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Lothian
Contact : Mandy Adamson Head Paediatric Occupational Therapist
multi-professional leaflet with information for parents about DCD and the roles of different
professionals in the management of their child
regular training for education staff, undergraduate and postgraduate students
Local clinical network (occupational therapists and physiotherapists) to share good practice and
improve equity of access to services
Current grant submission for research proposal : ‘A multi-centre prospective observational cohort
study of children with Developmental Coordination Disorder referred to paediatric occupational
therapy services and factors influencing the decision to treat.’
A longitudinal study into the motor, academic, social and emotional issues relating to DCD is
underway.
Contact : Liz Stephenson, Senior Paediatric Occupational Therapist, Royal Children’s Hospital,
Aberdeen
A clinical network of occupational therapists working with Autistic Spectrum Disorders has now
also been set up with the aim of identifying good practice, providing benchmarking opportunities
and improving access to services.
Occupational therapists assess the motor and sensory difficulties of children with autism.
Treatment is provided to reduce the impact of these problems and improve opportunities to develop
social skills - helping parents and teachers manage behaviour. Children often also need help with
the development of self-care skills and assessment for housing adaptations may be necessary to
ensure safety.
Contact : Susan Doogan, Head Paediatric Occupational Therapist, Perth and Kinross
For more information on local services, joint working in Scottish schools and pre-school settings
and managing transition, please contact the occupational therapists listed above.
For general information, please contact :Felicity McElderry
Professional Adviser
National Association of Paediatric Occupational Therapists
SUBMISSION FROM THE CHARTERED SOCIETY OF PHYSIOTHERAPY
CSP Scotland Scottish Parliament Submission
Introduction
1.1 The Chartered Society of Physiotherapy Scotland (CSP Scotland) should like to thank the
Committee for the invitation to submit both oral and written evidence to the Education Committee of
the Scottish Parliament.
1.2 CSP Scotland has read with interest the Draft Bill and consultation and has a number of
concerns over the implications for the health and educational welfare of children that deserve to be
raised. CSP Scotland strongly support the agenda to integrate the health and education provision
of all children in mainstream schooling, but believe that this must not result in diminished services
or lost rights for the children affected.
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2.1 Areas of Concern
These concerns are discussed below, under four main headings,
• Resources
• Rights of Children
• Interaction between Health and Education Sectors
• Clarity of Service Provision.
3 Resources
3.1 CSP Scotland is supportive of the Scottish Executive agenda to integrate special health and
education needs within the mainstream education system. However, as with other areas of
integrated care, this process demands additional resources and cannot be considered a less
expensive option than current arrangements. The implications of the proposed legislation for
resources from form a major concern amongst those in the physiotherapy profession.
3.2 There is a genuine concern, amongst professionals and others that the Bill presents an
opportunity to reduce resources rather than determine ‘additional support’. If the changes are to be
supported then these concerns must be dealt with and guarantees that no child receives less
provision than under current arrangements. Until this can be clearly demonstrated there will be
understandable reluctance to support changes which will potentially worsen the position of children
and further stretch the resources of local health services.
3.3 Therapists are requested to give advice and support in an increasing variety of educational
settings. There remain travel, time and staff implications placing pressure on existing services, if a
greater number and variety of education settings are to be visited by therapists. Also, c o-ordinated
support plans may require to be reviewed on a termly basis rather than annually, placing further
pressure on staff deployment and travel incurred. CSP Scotland therefore seek firm reassurance
that the Scottish Executive will be prepared to fund the increased activity required from the
proposed changes to services.
4 The Rights of Children
4.1 Children must continue to have access to the full curriculum. However, the current proposals
indicate that far fewer children will be identified for a Co-ordinated Support Plan (CSP) than
currently have a right to a ‘Record of Needs’ assessment.
4.2 The rights of children who are under five, and home-educated children, are seriously
diminished for no clear reason under the current proposals. It deserves to be pointed out that very
many working parents, and especially single parents, cannot rely on state provision for childcare.
Nevertheless, their children should not be excluded from support and the Scottish Executive cannot
reasonably exclude such children on the basis of private nursery attendance.
4.3 In the case of home-educated children, there can be very sound reasons why parents may opt
for home education, and this remains a right of parental choice. Exercising this right should not
prevent children from receiving the additional support they may need for their health and
educational welfare.
4.4 Section seven of the Draft Bill allows the education authority to determine the additional support
required by a child and the appropriate agency for the child. However, CSP Scotland questions
whether the education authorities will have the necessary health professional abilities to make such
assessments and referrals or access the necessary expertise.
4.5 Children must have clear rights to additional support for health and education provision
regardless of whether these are directly provided by the education authority or the via health
sector. Section 9(5)(b) states that the education authority must ensure that additional support is
provided ‘so far as they have the power to do so’. To this end, education authorities may refer to
numerous aspects of children’s health and educational welfare provision as outside the scope of
local authority power, and refer children to those that have no legal obligation to provide a service.
CSP Scotland strongly opposes the prospect that the future needs of children can be removed in
this way.
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4.6 If there is no legal obligation to provide for support in the future, there exists a clear cost saving
incentive to deny provision. There is the risk that education authorities with limited resources will be
encouraged to determine that certain requirements are not provided as part of the child’s
educational welfare. CSP Scotland would question the need for this clause if this reduction in
provision is not ultimately envisaged.
4.7 The Scottish Executive must provide assurances if the current Draft Bill is to be fully supported.
It is essential that no reduction in support, and no loss of obligation to provide for children, result
from implementing the current proposals. To date no such assurances have been given.
4.8 In Scottish Executive consultations there has appeared a general acceptance that fewer
children will qualify for a co-ordinated support plan, and there is legitimate concern that children
with minimal disability (such as dyslexia) may be denied access to the full curriculum. This
outcome only reduces the rights of children and cannot be supported without amendments to
ensure that this will not be the result of proposed changes.
5 Interaction between Health and Education Sectors
5.1 The health and educational welfare of children cannot always be viewed as a clear objective,
as there can arise contradiction between the educational interests and the health interests of a
child that have to be balanced. For example, health treatment in the classroom setting can often be
seen as disruptive to educational needs. It is vital that a balanced approach to the shorter-term
education needs and the long-term health needs of the child is reached through collaboration
between health and education professionals.
5.2 Therapists report difficulties in finding the correct balance. Therapists report a lack of space,
(being shown a corridor or a disabled toilet in which to work for instance) and often a
misunderstanding of the long-term objectives of therapy that may cause short-term disruption.
5.3 The small number of specialist schools were familiar with the needs of children that required
additional support, and this is very much harder to universally integrate into mainstream provision,
where therapists might have to deal with scores of primary schools, each with a different approach
or interpretation.
5.4 What level of devolved responsibility for decisions over support services to individual children
must also be clarified. If co-ordination is to be achieved then agreed procedures should exist
across different schools and this needs to be devised through consultation and agreement between
the schools and the health services.
5.5 CSP Scotland supports the current agenda to provide children with additional learning support
in the mainstream setting and believes that the current bill can be an important part of that process.
However, resource implications must be recognised by the Scottish Executive and structured
collaboration is required.
5.6 CSP Scotland would argue that funding ought to be collaborative and long term, possibly
through aligned or pooled budgets from both the education and health sectors.
6 Clarity of Service Provision
6.1 It is crucial that a clear responsibility exists for the health and educational welfare of children
and that their parents are not directed from one body or agency to another when seeking support.
This is particularly problematic where no legal obligation to support their children is in place. The
current proposals imply that this prospect becomes more likely, and this can only be to the
detriment of children’s needs.
6.2 Current consultations have not clarified whether, where and how current legal obligations on
education authorities will be transferred. This prospect will mean that children’s needs will be
subject to local availability, without the resources necessary for the health services to provide what
additional education authority funding provided previously.
6.3 CSP Scotland is therefore concerned that demands will be placed on existing services and
agencies without either the legal obligation or the resources to provide a service. Parents will
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inevitably be very unclear as to how to ensure that their children get the appropriate support, what
authorities to approach and what rights exist. This highlights a need for paid advocacy to be
provided by the education authority to support children and carers through the legal aspects and
process. Independent support and advocacy for children and families would assist also, particularly
at times of transition, such as when agencies are being sought and when leaving school.
7 Conclusion
There remains a great deal of uncertainty as to how the current legislation will improve services
without reference to additional resources, clear legal obligations to provide services, and rights for
all children to receive appropriate support. The proposed legislative framework leaves unclear
where the obligation to provide support will rest, if indeed the obligations to provide support and the
same rights to receive support will exist in future.

SUBMISSION FROM THE ROYAL COLLEGE OF SPEECH AND LANGUAGE THERAPISTS
Role of Speech and Language Therapists (SLTs) in relation to children with Special
Educational Needs (SEN)
Over 50% of Speech and Language Therapists (SLTs) of the 1000 SLTs in Scotland work with
children.
SLTs assess and manage speech, language and communication difficulties and eating, drinking
and swallowing disorders for children and young people from birth onwards.
SLTs work for children and young people who present with the following barriers to learning and
others.
Autistic Spectrum Disorders including Aspbergers Syndrome
Downes Syndrome
Cerebral palsy
Profound, moderate and mild learning disability
Challenging Behaviour
Literacy difficulties including dyslexia
Specific language disorder
Aphasia
Dyspraxia (difficulty co-ordinating movement)
Dysarthria (muscle tome problems)
Speech sound developmental delay or disorder
Stammering
Mental health problems
Physical disability
Hearing impairment
Visual impairment
Children and young people who present with eating, drinking and swallowing difficulties include
children with cerebral palsy, Downes Syndrome, dysarthria, dyspraxia and physical disability.
Eating, drinking and swallowing problems effect nutrition and therefore growth and general health
and can lead to aspiration with subsequent recurring chest infections and possibly pneumonia.
SLTs work collaboratively with children, young people, their families and carers, education, social
work and health care colleagues (doctors, nurses, physiotherapists, occupational therapists,
psychologists, psychiatrists etc) often as part of multi-disciplinary teams.
SLTs deliver services in children and young people’s homes, mainstream and special nurseries
and schools, hospitals, clinics and specialist centres.
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Speech and Language Therapy generally has a
Direct therapy element where the SLT works 1:1 or in groups with children and young people and
an
Indirect therapy element where the SLT and provides a combination of advice; information;
demonstration; guidance; training; communication aids, skills and resources (e.g. talking machines,
signing training, picture boards etc.); support to everyone who lives and works with or for the child,
i.e. parents and families, teachers, classroom assistants, whole school staff teams, nursery school
staff, health care and social care colleagues.
Therapy plans are developed in consultation with those listed above and are always informed by
evidence based clinical guidelines of best practice. SLTs are autonomous professionals who run
open referral systems without reference to medical staff.
SLTs must be registered with the Health Professions Council (HPC) in order to practice, annual reregistration being dependent on a record of continuing professional development activity.
The majority of SLTs are also members of their professional body, the Royal College of Speech
and Language Therapists. Among other things the RCSLT develops the evidence based clinical
guidelines which inform SLTs practice.
SLTs are generally employed by NHSS but they may also be employed in the third and
independent sectors.
General SLT SEN service issues in Scotland
Inequitable provision across different care groups, ethnicities and ages within the children and
young people’s population.
Inequitable provision across the regions of Scotland.
Although RCSLT members are fully supportive of the “assumption to mainstream” they believe that
current issues with levels and equity of provision will be exacerbated by drive towards inclusive
education. An SLT who currently works in one special school, delivering to a “contained” population
and developing the knowledge and skills (through training) of one “contained” school staff team will
now have to work with children spread across multiple school sites with multiple staff teams. These
problems were highlighted (and cost estimates) are laid out in Auditor General Accounts
Commission / HMIE report - Moving to Mainstream, The inclusion of pupils with special educational
needs in mainstream schools.
Performance Audit.
Problems with transfer of funds from EAs to SLTs.
Issues around accountability for service provision between health and education.
Issues around autonomy of SLT in determining therapy programmes.
Other relevant documents
A Scottish Executive Review of Speech and Language Therapy, Occupational Therapy and
Physiotherapy for children with SEN and SLT for Adults with Learning Disabilities and Autistic
Spectrum Disorder. Scottish Executive 2003
(RCSLT response available on request).
Moving to Mainstream – The inclusion of pupils with special educational needs in mainstream
schools. Performance Audit. Auditor General Accounts Commission (in partnership with HMIE)
May 2003.
Comments on the Additional Support for Learning Bill (ASL Bill)
1. Approval of Bill in principle. See Section 1
2. Comments on consultation. See Section 2
3. Concerns regarding Bill and how it could be improved. See Section 1
Section 1
1 Additional Support Needs
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Generally agree.
1 (3) – At pre-school level (if a child is not in formal educational placement) the EA may not be
aware of SLT involvement. Communication between agencies needs to be improved at this level.
2 Co-ordinated support plans
Generally agree
2 (2). – Communication difficulties are highly likely to have a significant adverse effect on a child’s
education.
General powers and duties
3 General functions of education authority in relation to additional support needs
Agree but with reservations
3 (1) Adequate provision is not necessarily in control of the EA and would be extremely difficult
within current resources. Also concerns around determination of “adequate and efficient” provision.
It is not just the EA who will have a view on this. Adequacy should be at least in part determined by
the clinical guidelines (based on evidence) set down by QIS and / or professional bodies of the
respective professions involved in provision for children with AS needs and /or CSPs.
3 (2) Concerns regarding “reasonable cost” given the inadequacies described in the recent Audit
Scotland report on provision of therapies in respect of children with SEN. The recent Scottish
Executive Review of Speech and Language Therapy, Occupational Therapy and Physiotherapy for
children with SEN and SLT for Adults with Learning Disabilities and Autistic Spectrum Disorder
recommended that provision should be based on clinical need, not on cost considerations.
3 (3) – Welcome need to keep AS needs under review – need to make sure this is a multi-agency
consideration.
Establishment of additional support needs and need for co-ordinated support plan
4 Children and young persons for whom education authority are responsible
Generally agree
4 (1) – identifying children with ASN and / or CSP and what those needs are must be a multidisciplinary, multi-agency activity.
4 (2) – concerns regarding EA power to consider a request “unreasonable”
4 (3), (7), (8) – Those with power to request assessment for ASL or CSP should be expanded to
include anyone recognised as having competence in child development with consent of parents
and / or young person.
4(8) – Concerns regarding EAs power to consider assessment of need “unreasonable”.
NB: See definition of “capacity” SLT have a key role in assessing capacity.
5 Other children and young persons
Generally agree
6 Assessments and examinations
Generally agree
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6 (3) – Assessments must be carried out by registered qualified practitioners with competence in
the area of development being assessed. Teachers are not qualified to assess communication
disability or determine need. We would wis to see the word “person” changed to “persons”.
6 (5) – Must specify assessment by registered therapists. Does “medical assessment” include
therapies?
Co-ordinated Support Plans (CSPs)
7 Duty to prepare CSPs
Generally agree but we believe CSPs must be prepared in consultation with appropriate
disciplines qualified to set objectives of plan and would wish to see a relevant stipulation set down
in Ministers regulations – 7 (4).
8. Reviews of CSPs
Generally agree but we believe review of plans must incorporate views of all those involved (or
potentially involved) in delivery of CSPs. It would be helpful if the Minister could issue regulations
similar to those in section 7 in respect of such a requirement.
8 (5) – Those who can make a request should be expanded to include anyone competent /
involved in delivery of the CSPs.
9 CSPs: Further provisions
Generally agree
9 (3) EAs should also be required to inform all parties involved (or potentially involved) in the
provision of the CSPs.
9 (5) (d) We are concerned about the additional demands this could place on SLT services.
Exchange of Information
10 Duties to seek and take account of views, advice and information
Generally agree
10 (2) – The Minister should regulate as to appropriate persons from whom advice, information etc.
should be sought – for sake of consistency of quality of advice etc.
10 (3) – Concern that those children without CSPs would not attract advice from relevant health
professionals – if left up to EA to decide who is appropriate to seek advice from.
Welcome transition planning arrangements although –
10 (6) – concern regarding who the EA “think fit” and information they “consider appropriate” in
determining need post school.
Currently there is poor engagement with receiving services often because the knowledge of post
education services is poor and responsibility for information sharing within relevant agencies is not
well understood.
Also concerned that the “receiving” agencies may not welcome EAs direction or judgement in terms
of their (the receiving agencies) remit post education. Adult services may for example have very
different goals for their service users and therefore very different service structures and systems.
SLT services for Adults with Learning Disability, for example, are not as well resourced as SEN
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SLT services, they work very closely with Community Care colleagues whose primary service goal
is to support inclusion of the adult in the community rather than purely educational goals.
11 Provision of information etc. on occurrence of certain events
Generally agree
11 (2) It would be helpful to specify likely services to which young people might transfer and
therefore who EAs would be expected to consider when deciding who to inform of cessation of
education.
11 (3) Relevant information should be determined by all those involved in the provision of AS
needs up to school leaving age.
11 (6) and (7) welcome in this respect. We would wish the Minister to consult with all parties
involved in (or potentially involved in) provision of school and post school provision when setting
out regulations.
Appeals
12 Additional Support Needs Tribunals for Scotland
13 References to Tribunal in relation to CSPs
14 Powers of Tribunal in relation to reference
15 Appeal to Court of Session against Tribunal decision
Generally agree
Schedule 1 - We would wish to have in put to the training of tribunal panel members.
Mediation and Dispute Resolution
16 Mediation Services
Generally agree
16 (1) – Should people other than children’s parents and / or young people have access to
mediation services with EAs?
17 Dispute resolution
Agree
Placing requests
18 Placing requests
Generally agree
Schedule 2 – Placing requests appear to be able to be refused on a wide range of sometimes
soluble problems, e.g. “detrimental to order and discipline in schools” or “detrimental to the
educational well being of pupils attending the school”.
Also not sure where the right to turn down placing request on costs of alteration to physical
environment or facilities of school sit with DDA and the requirement to make reasonable
adjustment. The delivery of “accessibility strategies” set down in the recent SP Act are also
relevant here.
Miscellaneous
19 Other agencies etc. to help in the exercise of functions under this act
Agree with reservations
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19 (1) – Concerns that the EA specifies “what those things are” they need help with. Concerned
because EA staff not qualified to specify bounds of communication needs.
19(2) – Would welcome order from Minister clarifying which therapists and the competencies of
therapists required. Concerned that EAs can go to “any Health Board” or “any agency” – concerns
regarding independent practitioners and conflicts of interest with local therapists.
19(3) – Concerns that Health Boards and others can refuse to provide help – have they got a
statutory requirement to meet requests. Otherwise EAs required to meet needs but have no power
to enforce. Welcome regulation set out by Ministers (19 (4))
20 Power to prescribe standards for special schools
Generally agree but would seek reassurance these would be generated in consultation with all
those involved in provision of services to children in special schools and that any training needs
identified to enable schools to meet the standards be inclusive of staff from other agencies involved
in supporting pupils.
21 Attendance at establishments out with the UK
Agree with reservations
21 (1), (2) Concerns that this could lead to EAs being under pressure to fund placements at
schools (or other places) where UK standards of practice (e.g. professional standards of practice
and qualifications) are not recognised, accepted or implemented.
There needs to be obligations on such establishments to communicate with funding EA to ensure
EA carries out duty of care towards child / young person etc.
22 Publication of information by education authority.
Generally agree
22 (2) (d) and (3) – It would be helpful for parents, children and young people to specify that
information from EAs includes information on the role of each member of the multi-disciplinary /
multi-agency team and the relationship between each party. Further this information should be
provided in formats and languages accessible to diverse communities with diverse communication
needs. This is in fact true of all publications, communiqués etc. issued by EAs.
23 Code of practice and directions
Generally agree
23 (2) We seek reassurance that these will be produced, monitored and revised in equitable
consultation with members of the multi-disciplinary and multi-agency team providing for children
with ASL needs and / or CSPs.
24 Interpretation
“incapable” – SLTs have a particular role in determining capacity in respect of communication
competence. RCSLT refer the committee to documents relating to the Adults with Incapacity Act.
Section 2
RCSLT are satisfied with the consultation preceding the publication of this Bill.
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Scottish Parliament
Education Committee
Wednesday 19 November 2003
(Morning)
[THE CONVENER opened the meeting at 09:49]

Education
(Additional Support for Learning)
(Scotland) Bill: Stage 1
The Convener (Robert Brown): Good morning
and welcome to the 10th meeting of the Education
Committee in this session. This morning we are
taking further evidence on the Education
(Additional Support for Learning) (Scotland) Bill. I
ask people to switch off their mobile phones and
pagers in order to ensure that we can proceed
without interruption.
We have two panels this morning: the first is
composed of various high heid yins—the directors
of various bodies. We have Bryan Kirkaldy from
the Association of Directors of Education in
Scotland, Alan Ross of the Association of
Directors of Social Work, Anna Boni from the
Association of Scottish Principal Educational
Psychologists and George Haggarty, head of St
John’s High School, who is representing the
Headteachers’ Association of Scotland. I welcome
you all to the committee.
I think that I am right in saying that each of you
will speak for a couple of minutes to supplement
the submissions that we have received from you.
After that, we will move to questions from the
committee, if we may. Who wants to kick off?
Bryan Kirkaldy (Association of Directors of
Education in Scotland): Good morning. I am a
senior manager in Fife Council’s education
service. The Association of Directors of Education
in Scotland welcomes the broad intentions of the
bill to modernise, broaden and strengthen the
approach to children who have additional support
needs. We also welcome the stated intention to
reduce bureaucracy in the system and to replace
the outdated record-of-needs system, which was
established by the Education (Scotland) Act 1980.
At the moment, local authorities and schools
throughout Scotland are working in the context of
significant legislative change. A raft of new
legislation applies to children in the school system.
Some of that is the result of disability legislation
and some of it concerns part 15 of the Standards
in Scotland’s Schools etc Act 2000. The net effect


306

300

is a requirement on schools to build their capacity
and to become progressively more inclusive. We
have to do that in a systematic way that considers
the whole school organisation and the capacity of
the school so that it can become more inclusive for
young people. We are keen to maximise what is
ordinarily available locally, informally and speedily
for children and families as part of the mainstream
process.
As part of that process, we are keen to minimise
the use of separate statutory processes, which are
necessarily
bureaucratic,
lengthy
and
cumbersome. We operate on the principle of the
least intrusive but most effective intervention. That
principle is important for children and families and
also in terms of the capacity of the system to
deliver. That is the context in which we have
examined the bill.
Members will see from our submission that we
have a number of concerns about specific
proposals. We believe that those proposals are
likely to undermine the bill’s broad intentions to
reduce bureaucracy and make the system operate
more speedily and effectively for children and
families.
Anna Boni (Association of Scottish Principal
Educational Psychologists): We welcome the
opportunity to give evidence orally and in writing to
the Scottish Parliament.
We have concerns about the expectations of a
bill that is drafted in purely educational terms and
about the resultant pressures that might arise from
the code of practice, which is—in a sense—filling
the gaps. We hope that the bill will lead practice
and we wish for legislation that has some
longevity.
George Haggarty (Headteachers’ Association
of Scotland): Our association broadly welcomes
the bill and, in particular, welcomes the concept of
additional support needs. We recognise the
challenging diversity within school populations in
Scotland. We have concerns, however, about the
balance between youngsters who have a formal
co-ordinated support plan and those who have
additional support needs. Schools have in place at
the moment various levels of planning for such
youngsters; we do not want schools to have to
increase significantly those levels of planning.
At the same time, we hope that the resources
that are identified in “Moving Forward! Additional
Support for Learning” are used to support the
intentions of the bill. We want a system that is
realistic about what can reasonably be expected of
schools and their teaching staff. At the same time,
we welcome the opportunities for parents to be
increasingly involved.
I also want to highlight the issue of the extent to
which the bill will enable schools to achieve
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integrated delivery of services. I am not sure that
that aspiration will be effectively achieved,
especially if many of the responsibilities remain
with education authorities and are less clearly
placed on the other agencies and authorities. We
hope that the bill will not lead to a system that is
more demanding of the school sector—we are
thinking of the focus that could be put on the
apparent failure of schools to deliver additional
support needs.
Some children have complex needs and it is
difficult to identify obvious solutions to some of
their difficulties, particularly in their adolescent
years. We endorse the bill’s intention that there
should be better recognition of the spectrum of
need in our schools.
Alan Ross (Association of Directors of Social
Work): The Association of Directors of Social
Work also welcomes the general thrust of the bill
and the aspirations therein. Some areas do not
fully resonate with the Children (Scotland) Act
1995, but that is the nature of new legislation;
some of that will be worked out in the definitions in
the new code of practice and in the case
precedent that ensues from new legislation.
We particularly endorse the prominence that is
given to the universal services—particularly
education in this bill and hopefully health in
pursuant legislation—to anchor services for all
children in the vast continuum of need. We
endorse fully the views of the Headteachers’
Association representative and of the Association
of Directors of Education in Scotland on ensuring
that the resources exist to alter the culture’s
mindset and to support the education service in
delivering to all children. Although my services are
fully behind that, resources and assistance are
required to carry through the bill’s aspirations.
The Convener: We are all conscious that a
significant management role will fall on you and
your colleagues to ensure that the bill delivers in
practice. On support or otherwise for the bill, I was
particularly struck by Mr Kirkaldy’s comments and
submission. On the one hand, you say that you
support the bill but, on the other hand, your
detailed comments seem to go against the
framework of the bill in relation to how the new
arrangements would be delivered. I would like you
to elaborate on that; we have first to get the
framework right, but you seem to have
considerable criticisms about the way in which the
Executive is proceeding in that regard.
Bryan Kirkaldy: We support and welcome the
broadening of the concept of special educational
needs to additional support needs, which reflects
current practice. We have understood for some
time that children with special educational needs
are simply one fragment of a continuum of children

who require additional
schools and services.
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The risk is that co-ordinated support plans might
be associated with that whole population. The coordinated support plan is an individual statutory
document, which will entail a bureaucratic
process—it is difficult to see that process taking
less than six months for an individual. If you
consider the definition of children who might be
eligible for a co-ordinated support plan to be as
wide as we do—we believe that it might cover as
much as 15 per cent of the school population—the
risk is that we will take a much larger group of
children through the bureaucratic process than we
do in the record-of-needs system, which covers
about 2 per cent of the school population. The
stated intention of the bill is to modernise, simplify
and speed up the process. We support that, but
the detail of how the definition of children who
might be eligible for co-ordinated support plans will
be applied undermines that intention.
The Convener: Are there any other general
observations on the central theme of the bill? We
will consider issues in more detail in a minute.
George Haggarty: The increased numbers will
be an area of debate. Under the bill, we would in a
school of 900 pupils have 120 children who have
particular additional needs. My school currently
has about 90 youngsters who have individualised
educational programmes or individual behaviour
plans—support for their behaviour or educational
development. We currently have 34 children with
records and 24 who need base support. I do not
argue that all 120 would need co-ordinated
support plans, but I stress that levels of planning
are required of schools even before we switch
over to co-ordinated support plans.
The emphasis on the involvement of an agency
for more than a year is critical. The process will
still leave children who have complex and multiple
needs without formal co-ordinated support plans.
The issue hinges fundamentally on whether
parents think that there will be a guarantee of
more resources because their youngster has a
CSP or whether it will be recognised that there will
be resources for children who have multiple and
complex needs, even if they are not put formally
through the co-ordinated support plan. A lot will
hinge on parents’ perceptions.
10:00
Anna Boni: A number of planning documents
are already in the public domain. I would like to
mention the success for all initiative, on which I
have a bit of detail, if that would be helpful.
Through the children’s hearings system and
through health services, we have plans for
children who have very complex needs. We
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already
have
individualised
educational
programmes that meet the needs of a wide range
of children, but it is not clear to me how the plans
would work together—especially in relation to the
children’s hearings system, where account would
be taken of a number of children who have
multiple needs. In my view we will, instead of
reducing bureaucracy, be taking up a lot of
professional time with producing plans but not
necessarily on outcomes for children.
Alan Ross: Following that point, I can envisage
children’s hearings regarding the CSP as an
avenue into a resource bank, just as the record of
needs was. Tensions could be set up, which it
might be possible to resolve through practice.
Given the varying amount of education plans—
individual and personal learning plans—the
looked-after and accommodated children forms,
the forms for children’s hearing assessments, the
CSP requirements, and the assessment of all
children prior to reaching the CSP threshold, we
need to sit back and ask how we can better
integrate the assessments, forms, bureaucracy
and legislative base. We must do that instead of
simply adding another tier of legislation that
requires another tier of bureaucracy. I support the
reference to the children’s hearings.
Rhona Brankin (Midlothian) (Lab): I want to
pick up on the issue of bureaucracy and to follow
on from what you said about whether the bill could
conceivably be an opportunity to develop a more
integrated approach to sit alongside the children’s
hearings system. I will then ask about integration
of IEPs, PLPs and CSPs and so on. Will you
expand on how you think plans can be integrated
to allow them to work better within the children’s
hearings system?
Alan Ross: I will have to sit back and think
about that. We already have a process whereby
the school refers the child to the social work
department, for example. We would then be
requested, through the children’s hearings system,
to prepare reports, to take into account the views
of the school, the parents, the child and the other
agencies involved, and to submit the various
reports to the children’s hearing. That would be a
fairly comprehensive assessment if it reached a
hearing or a post-hearing review. The views of the
school would be accommodated in a pro forma
that was laid down by the relevant authority and—
if the child became a looked-after and
accommodated child—in a pro forma that was laid
down by the Scottish Executive; such forms are
called the LAC forms.
The fact that the LAC forms have an education
module means that we would be coming at the
issue down a different avenue. The school would
carry responsibility for the creation of a CSP that
took into account the social work department’s and
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children’s hearing’s views, and the views of other
agencies. Melding those views together is quite
awkward because of the Scottish Executive
requirement to produce the LAC forms. A great
deal of resource and implementation time and
energy has gone into rolling out the LAC forms in
the past few years; they are seen as being fairly
crucial to progressing the responsibilities to
children under the Children (Scotland) Act 1995.
Rhona Brankin asked about better integration.
The better integration of services that I see
happening on the ground—in schools and in
councils—has been very positive in the past few
years. I am rather concerned that the bill will bring
with it tiers and tangents to what are now central
forms. Although those will be reconcilable some
time down the line, the energy that will be put into
that might be quite substantial. In response to the
question, I already find it hard to reconcile the
various planning assessment forms and
mechanisms and the bill will bring a new one.
Anna Boni: All agencies have to meet their
statutory duties—we are describing education and
social work statutory duties. Those are our prime
functions and, at the moment, they continue to be
separate. We have just heard about the way in
which the children’s hearings system works and
how the record of needs works. I cannot see
anything that will necessarily bring those together;
we might continue to have parallel lines.
Rhona Brankin: We might want to explore with
the minister what sort of thinking has gone on in
that area.
I am interested in following up the business of
the continuum of need and the different types of
paperwork that are associated with that. I am
conscious of the fact that personal learning plans
are still in a relatively early stage of development,
but we want to be reassured that the bureaucracy
is only as big as is necessary to deal with the
needs of children, families and schools. Will you
say something about that?
George Haggarty: Although we are worried
about the levels of bureaucracy and paperwork, I
make the point that our central concern is about
active involvement of the different agencies in
supporting young people. We certainly have gaps
in the system at the moment.
To give a specific example, I believe that some
young people face mental health problems, some
of which go back to their early childhood. When
children have experienced traumas without ever
having received proper counselling, it is frustrating
to encounter their problems in a more pronounced
way in high school when they are in their
adolescent years. There are things that such
young people cannot manage. If we trace their
problems back and ask how something happened,
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we might find that there has been a murder in the
family, or something dramatic like that, and that
the child has never been counselled.
We feel that that sort of issue needs to be
addressed. In high school, we are sometimes at a
loss, although we give as much extra support and
time to such young people as we conceivably can.
What I am pointing to is that, although paperwork
and bureaucracy is an issue, beyond that there is
the issue of identifying the right agency and
ensuring that it is actively involved.
Some of our psychological services in this
country are certainly under-resourced. I have had
experience of some extremely difficult situations: I
have had young people who have had problems
from the age of three, but for whom we have only
started to identify an agency around the age of 14
or 15. We should focus on the problem of
bureaucracy. We need to get the right agency
identified early enough and we must require its
involvement. By the time that they are of the age
that I am talking about, some of those young
people are entering adulthood without their
problems ever having been addressed.
I know that that sounds dramatic, but some of
our most challenging children certainly have
issues with their mental health. I say that without
in any way stigmatising the problem.
Bryan Kirkaldy: If I may go back to my earlier
point, we need to build the foundation of what is
ordinarily available. That needs to be as strong as
possible both for personal learning plans and for
individualised educational programmes. We need
to reserve the more statutory elements for the top
of the pyramid, so that we do not go first to the
statutory elements when we respond to the
population. We should try to build the foundation
of what is ordinarily available informally and
quickly for families and children at school level.
That also applies to interagency work. The
context of “For Scotland’s children: Better
integrated children’s services” and integrated
community schools is that we aim to develop
networks and teams of agencies at school and
community level that can respond quickly and
readily to families’ needs. Again, we would prefer
that the outcomes did not have to be achieved
through a cumbersome statutory mechanism;
rather, we would prefer those to be part of the
everyday opportunity for families and children at
local school level.
Mr Adam Ingram (South of Scotland) (SNP):
You emphasise in your submission that you would
like the definition of those who will require a CSP
to be narrowed down. The submission proposes
that we should
“Amend the definition to include the criterion of other
agency support that is not ordinarily available.”
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To my mind, there is an obvious tension
between, on the one hand, your trying to ensure
that all the services that a child might need
become available—therefore, they must be
covered by the bill—and on the other hand, your
emphasis on the need to focus on services that
are out of the ordinary. Such an approach might
raise parents’ fears about whether their child will
get the resources. Is that not the nub of the issue
about the legislation? The suspicion is that
significantly more resources may not be made
available and that resources will be spread thinner
across greater numbers of children. How do we fix
that?
Bryan Kirkaldy: In a way, that is the nub of the
issue. We need parents to have confidence in the
system’s capacity to deliver. We need a system
that can deliver equitably according to greatest
need—a system that can prioritise resources
accordingly.
The Association of Directors of Education in
Scotland’s suggestion is that co-ordinated support
plans be used only where co-ordinated support is
not ordinarily available. That would focus support
on the area where there is a perceived shortfall
between the family’s perception of what is being
offered and what the services can deliver. That
would target the use of a more cumbersome and
necessarily bureaucratic tool on the area of
shortfall rather than its being used routinely, which
in effect would be to use it without adding value to
the situation on the ground.
Mr Ingram: Would not that be quite difficult to
establish? How would you build that use of CSPs
into the system?
Bryan Kirkaldy: In everyday terms, planning for
children’s educational arrangements takes place in
discussion between the family and the school.
Those discussions are often also attended by an
educational psychologist or other support services.
The process is defined by the extent to which
agreement is reached and confidence is built
between the family and the education service.
It is good when a family is satisfied and happy
with the co-ordinated support that is planned. The
education service hopes within days of that to
move informally and readily to put the plan into
action. However, if dissatisfaction arose on the
part of the family about what was proposed, we
suggest that that is the point at which the
requirement to go into a different process—one
that might necessarily be more cumbersome—
should come into play.
The Convener: Surely that is what the bill is
intended to do? The intention behind the abolition
of compulsory assessments is to make the
process more informal and to make it a part of the
school mechanism.
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Bryan Kirkaldy: I agree that that is the stated
intention of the bill. Our criticism relates to the
detail of the definition of eligibility for the coordinated support plans. We think that the detail of
that aspect undermines the principal intention of
the bill.
The Convener: One of the submissions touched
on the question whether it would be possible to
build on a basic document such as the IEP. Which
of the working documents in the school could be
used as the starting point for whatever is built on
top of it in terms of bureaucracy and so forth?
What would be the most appropriate mechanism,
document or procedure with which to do that?
George Haggarty: I think that it would be the
IEP—the individualised educational programme. If
we go back, even to the early 90s, it was in the
interests of head teachers as well as parents at
that time for more children to be identified and to
hold records of needs. At that time, authorities
committed resources including auxiliary support
and so on only for children who had records of
needs. Authorities have become much more
responsive to the needs of children and the needs
of schools; they now go beyond the boundaries of
the records.
That is where the IEP comes in. Children who
come up to my school from primary schools have
to have their need for training care assistant
support, an alternative curriculum or a small-group
setting specified. That can be done through the
IEP. It would reassure parents in a number of
cases that support for their child would be
resourced and planned in a proper sense.
I would also like to think that that would mean
that some parents would not see the need to
resort formally to a CSP as some sort of guarantor
of resources. Authorities would need to be
resourced so that they could be responsive to
needs. They must not simply be able to say to
schools, “You have only X number of children with
records of needs, therefore staffing equals Y”. In
my experience, a number of authorities have
already moved more responsively.
Ms Rosemary Byrne (South of Scotland)
(SSP): I apologise for being late. I hope that I am
not going to ask about an area that has been
covered already.
I was interested in what George Haggarty said
about children with mental health problems. If
additional support needs arrangements are to
include young people with social, emotional and
behavioural difficulties, it will require a huge
amount of extra resourcing, planning and crossagency working. What are the witnesses’ views on
other agencies’ duty to comply? Is “duty” a strong
enough term, or should we word that more
strongly? Who is going to be accountable and who
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is going to be responsible? I am interested in what
George Haggarty said about the IEPs. Will the
witnesses elaborate on their views on whether the
IEPs, which have been developed across
education authorities and are well embedded, are
the correct vehicle for record keeping and planning
for additional support needs?
10:15
Bryan Kirkaldy: I agree with what George
Haggarty said about IEPs. They are well
embedded in the system throughout Scotland and
schools use them in consultation and co-operation
with families and agencies. They are the
foundation for what we should be doing every day
in schools. We are starting from a strong position.
Financial responsibility is a matter of great
interest to us. The bill seems to suggest that there
is a failure to align responsibility with financial
power, so local authorities have responsibility for
the young person’s outcomes and achievements,
but other agencies will have the power over
whether those outcomes are delivered. That
failure to align responsibility and power is serious;
it concerns us and it is not practical. It is a result of
the bill’s being education-only legislation. That
could be addressed in a number of ways, one of
which is to have a different framework for
legislation, such as having a children’s bill, which
puts duties on other agencies. Another way is to
make other agencies accountable for outcomes.
The education authority will be accountable to a
tribunal for failure to deliver, but other agencies
might have the power of delivery.
Anna Boni: The documents to which I referred
started being developed in 1999 and in 2002 they
were sent to all schools, local authorities and
psychological services. The documentation is
there and good practice has been developed.
Children with social, emotional and behavioural
difficulties are challenging to the systems that we
have, because their difficulties are not resolved
quickly. Many of our support structures are not as
yet developed for the long term; that requires cooperation of a different order. I look to the bill’s
being changed to accommodate that. A year in
these young people’s lives is not enough; we may
need 12 or 15 years.
Alan Ross: On the duty to comply, I believe that
section 21 of the Children (Scotland) Act 1980
permits a local authority to require another agency
to provide services where the local authority is not
able to do so itself—provided that the agency has
the resources so to do. There is an opt-out in that
respect.
The bill seems to refer to local authorities as
having the power to seek of other agencies. The
bill refers to education in one part and to education
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authority—in pursuance of its local authority
duty—in another part. There is ambiguity about
who is who in seeking assistance from other
agencies. An education authority could seek
assistance from a social work department and a
social work department would quote section 21 of
the 1980 act and require the education authority to
do exactly what social work had just been asked to
do. We could get into legislative hieroglyphics.
My point is that, if resources are not aligned with
requirements, and if people are not required to
deliver, it is possible to find caveats in all
legislation to say, “If we don’t have the resources,
we can’t”. Many judgments down south have
shown that community care can take resources
into account when assessing need. There is a real
tension in that respect.
I imagine that health services would not be very
happy if we were given power over their budgets,
which would be the effect of saying that they must
deliver. Fundamental to that, however, is some
accountability through the appeal process, so that
people can be called to account in a subsequent
appeal—or whatever it is that legislation might
allow.
The ADSW is concerned that we have moved
from “special educational needs” to “additional
support needs”—as stated in the bill. The
subsequent documentation from the Scottish
Executive talked about “additional support for
learning”.
We
now
have
“individualised
educational plans”, which are to be seen as a
building block for that support. I would much rather
look at the individual support plan. Perhaps it is
about the use of words. The aspiration of the bill is
to provide holistic legislation for children, but if we
focus on the words that we use and not on that
aspiration, we could get drawn down to dealing
only with the building block of the school and the
child’s interrelationship with the school. We could
end up working on a deficit model that simply
looks at what is wrong with the child and what we
have to do better to make the child better. In our
view, the aspirations behind the bill are slightly
grander than that.
Certainly, as it stands, the IEP is probably one of
the best building blocks that I can see, particularly
if the IEP were to take account of some of the
wider views, as it is anticipated will happen under
the proposals to draw children with social,
emotional and behavioural difficulties into the
process. Mental health and other issues could be
well constructed under an IEP if it were made
more sophisticated, rather than a social work
device or module such as we use in our
assessment.
The Convener: I want to get a handle on IEPs.
There seems to be broad agreement that the IEP
is probably the most sensible tool to build on in
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respect of the bill. Roughly how many children, in
percentage terms in schools across the country,
have IEPs?
George Haggarty: I think that the number in my
school is 10 per cent.
The Convener: Is that typical?
Bryan Kirkaldy: It would vary according to the
social characteristics of the school intake. That
said, the figure is broadly in that area.
Rhona Brankin: What are the criteria on which
an IEP would be opened?
George Haggarty: Most authorities have up to
five stages of intervention. Stage three is the point
at which we would start to open an IEP. It is the
stage at which the normal routines and resources
of the classroom, department or school are not
resolving the youngster’s difficulties, in terms of
either their learning or behaviour.
One critical point to make about IEPs is that the
best IEPs are intelligible to the young people; the
plans speak a language that the youngster
understands. IEPs are not written in jargon that
addresses the service’s perception of things. They
can be actively used by support staff as a point of
discussion for young people.
Another critical point to make about IEPs is that
they start the process of regular review. In my own
school, the review would be held weekly, believe it
or not, as part of the agenda that is set to address
the progress that the child is making. As the
committee will appreciate, some youngsters will be
much more on the agenda than others. I like the
idea of the individual support plan—the name has
a certain logic to it.
I will return to the point about whether IEPs
cover 10 per cent or 15 per cent of the school
population. In our submission, we made the point
that some young people do not show problems in
school although they have significant problems in
their background. It is all credit to them that they
cope so well. We also made reference to the
problems that have not surfaced in a school
context but that may be known to other agencies
through things that the young people have told us
informally. At the moment, it would not be typical
for those young people to have an ISP or an IEP
in their school. They will, however, get pastoral
support, even if in a sense they are coping very
well with the demands of school life.
The Convener: So, there is a need to draw
information that is held by other agencies into the
school at the proper time.
George Haggarty: When it is needed.
Lord James Douglas-Hamilton (Lothians)
(Con): Am I correct in thinking from the evidence
that you have already given that you would be
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content for the duty for compulsory assessments
to be withdrawn in moving to the new system?
What should that mean in practice?
Bryan Kirkaldy: Yes, we would be pleased if
compulsory assessments were withdrawn. It would
be in tune with the idea of building more universal,
readily accessible assessments at school level
and using more specialised assessments where
necessary and where agreed with families. As you
will know, the 1980 act required medical and
psychological assessments for all children who
had records of needs, and in many cases those
assessments were redundant. Children were
therefore being subjected unnecessarily to
assessments, and professional agencies were
being tied up in the process. We would welcome
the removal of compulsory assessments.
Lord Douglas-Hamilton: Is that the view of all
of your colleagues who are giving evidence?
George Haggarty: I understood that the idea
was that it was not compulsory in all cases, but
that where an education authority requested an
assessment from an agency, the agency was
required to provide it. I would not like that
fundamental point to be overlooked.
Anna Boni: From the psychological services
point of view, most services throughout Scotland
have an open referral system where parents can
write in and ask for an assessment. We would not
see the need for the statutory requirement. We
might want to ensure that that knowledge is more
available to parents, but we feel that a system is
already in operation.
Lord Douglas-Hamilton: I am not sure that an
authority is required to respond—
George Haggarty: I thought that that was in the
consultation paper. The gap that I referred to
earlier is there because some agencies either
have no active involvement with a young person or
there can be significant delay in the response.
Lord Douglas-Hamilton: Do you think that
children’s panel documents should be made
accessible to those concerned? Who should bear
the responsibility and be accountable for ensuring
that that happens?
Alan Ross: Sorry, I did not quite understand the
question. Are you referring to children’s hearings
documents?
Lord Douglas-Hamilton: There may be
children’s panel documents relating to children
who, for one reason or another, have antisocial
behaviour problems or other difficulties. Those
documents could be very relevant to the child
concerned, and to the education authority and the
school. Should those documents be made
accessible? Who should be responsible for
ensuring that that becomes a reality?
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Alan Ross: The current—and fairly recent—
legislation under children’s hearings rules and
regulations, the “S” judgment from down south and
various other judgments have led to legislation
that allows all reports to the children’s hearings to
be available to the child and to the parents. The
school is, in general, fully involved in the
production of those documents, and any teacher
attending a hearing would have full access to the
documents. Education authorities and local
authorities are a single agency under data
protection legislation, so the sharing of information
is perhaps not as complex as it is in other areas
such as health and the police. Any productions for,
and any results of, children’s hearings in
documentary form are made fully available to the
child, to the parents and to relevant agencies
where they attend the hearing or have an input to
it.
Lord Douglas-Hamilton: Are you satisfied that
the school receives the information?
Alan Ross: There are practices throughout
Scotland that can be improved. In general,
however—I can speak only for my own part as
opposed to for the ADSW—I am comfortable with
the information sharing that goes on at that level
for that purpose.
Fiona Hyslop (Lothians) (SNP): I want to
return to the issue of power and responsibility and
how education authorities can request support
from other agencies. The submission from ADES
talks about optional help from other agencies.
Education authorities can make requests from any
other local authority, health board and so on but,
interestingly, social work departments in the same
local authority are not even mentioned in the bill.
The ADES
including first,

submission

mentions

options,

“a single budget held by a single agency”,

which is quite different from the principles of the
bill; and secondly,
“to include the relevant agencies in a joint accountability”.

We took evidence last week from the NHS
Confederation in Scotland, which seemed to be
quite happy for the Parliament to make the
responsibilities of other agencies more explicit in
law should it want to do so. I am interested in
other views on that: would you support that or
would you be more comfortable with a code of
practice? How do you think that joint working can
work? Do we need to put something more explicit
in the bill or do we move away from joint working
completely and go with the options that you have
suggested in your submission?
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10:30
Bryan Kirkaldy: I am advised that the reason
that social work services are not mentioned in the
bill is that the education authority that is
considered to be the legal entity is the council, so
the social work service and the education service
are both part of what the bill describes as the
“education authority”. It might have been clearer to
have referred to it as a local authority, because the
phrase “education authority” is misleading—it
certainly misled us at first.
The more immediately practical of the two
options that we have suggested to deal with the
misalignment of power and responsibility is the
second one, in which other agencies’
accountability and responsibility for meeting needs
and delivering services could be sharpened. The
first option—to move to a single budget and
agency—would require a different kind of
legislative framework, such as a children’s act.
Alan Ross: You might have noted that, south of
the border, the green paper “Every child matters”
has resulted in the formation of children’s trusts
that bring health, education and social work
services together under one children’s services
director. That is one structural route that we could
take, and, although I hesitate to rush down a
structural route, some accountability is needed.
Social work has the example of children who, 10
or 15 years ago, might have faced long-term stays
in hospital, but would not be in hospital today and
have been moved to the community. Huge
resources go into supporting those community
placements. With ASL and the presumption of
mainstreaming, more of those children remain in
local schools and do not go to external schools.
The resources that I have to commit to that
process—for sitter services, support services,
domiciliary care services, local residential respite
and local community foster care respite—have
expanded exponentially, and we are struggling
desperately for resources on that front. In a similar
scenario in elderly care, a huge transfer of
resources from health to elderly adult services was
sought, but in some of the most complex and, I
might add, expensive cases for children, no such
resource transfer has taken place.
Education services ought to have the lead role in
pursuing what we want for Scotland’s children,
and social work services ought to align behind
education services to support them fully with the
resources, case co-ordination requirements and
expertise that they have, because that is quite a
massive task for education to have to undertake if
we are going to fulfil the aspirations of the bill.
Fiona Hyslop: Are you suggesting that the
pooling of funds is aspirational, could work
similarly to the joint futures agenda and would not

314

require a legislative framework—it would not
require changes to the bill—but that the issue
would be how it was rolled out, and that you would
want some strengthening of accountability?
Bryan Kirkaldy: Yes.
Ms Wendy Alexander (Paisley North) (Lab): I
will pursue the issue of accountability. There are
circumstances in which things go wrong, and they
are more likely to go wrong in circumstances in
which all the agencies are not working together.
That leads me to two things that we want to elicit
for the Official Report. The bill provides for a duty
on education authorities to make provision for
independent mediation, and I would be interested
in the witnesses’ view on the mediation proposal.
After mediation, the next stage is the tribunal
and, in matters relating to co-ordinated support
plans, jurisdiction of tribunals is limited to
education authorities. That takes us into the
difficult issue of the accountability of other bodies.
Is mediation the right intermediate step towards a
tribunal, and is it right for it to be independent? On
the tribunals, the lead responsibility lies with the
education authorities, but how do we ensure that
other agencies live up to their responsibilities?
The Convener: I am not sure that that was a
supplementary question; nevertheless, perhaps
our witnesses can deal with it, since they have
been asked.
Bryan Kirkaldy: Yes, we support the
introduction of mediation in the light of the fact that
parents’ rights have been strengthened in the bill.
Under the record-of-needs legislation, parents
were not able to appeal the placement that was
proposed by the education authority. The bill
proposes that they should be able to appeal that,
and we see that as fair and a natural development
of justice. Associated with that right come
tribunals; and associated with tribunals comes
mediation. We support both those developments.
We are concerned about the association
between the co-ordinated support plan and the
tribunal. We would have preferred the vehicle for
the tribunal not to have been the co-ordinated
support plan; we would have preferred a specific
statutory record or process to have been used for
the tribunal. If we associate co-ordinated support
plans with tribunals, we will associate them
popularly with resource allocation and will distort
resource allocation as a consequence, inflating the
number of co-ordinated support plans that are
opened. We would have preferred co-ordinated
support plans to have been disconnected from the
tribunal and a specific statutory instrument to have
been used for tribunal purposes.
We believe that only a small percentage of
families would seek to go to tribunals and we
would wish local authorities to be held accountable
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for minimising that number, as that would be an
indicator of how effectively authorities were
meeting families’ needs ordinarily at school and
community level.

Dundee are actively involved in training teachers,
on a voluntary basis. When I see that work going
on, I see a model of what more teachers should
gradually experience.

The Convener: Am I the only one to whom that
suggestion sounds more bureaucratic than what it
seeks to replace, in that it involves a separate
process, which you were castigating at the
beginning as not being the way forward? Is not
separating out the statutory appeal, the paperwork
and all of that going to be even worse than other
mechanisms of dealing with this—mechanisms
that come organically from problems that may
have emerged in the system?

Fiona Hyslop: You think that that will happen
naturally and will not be an undue burden.

Bryan Kirkaldy: The record of needs carries a
statutory process within it. We try to manage it as
efficiently and effectively as we can, but it is hard
for us to get that process below about 24 weeks
because of the statutory involvements in it. The
same will apply to CSPs. There is no way that an
instrument that will be used for appeal purposes
will be slim; it will have to be cumbersome. Our
suggestion is that we confine the number of
cumbersome mechanisms that we use to that
small percentage of people who require and want
to take an appeal route and that we maximise the
use of ordinary, sleek procedures.
Fiona Hyslop: I have two further points to
cover. My question is for the Headteachers’
Association of Scotland. There is obviously going
to be an issue about staff resources and training.
Initial teacher training can help in implementing
the bill, but the concern is more about the training
of teachers who are in place. How much time do
you think that such training will take? Do you think
that you have sufficient resources for it, bearing in
mind the McCrone agreement, contact time, and
so on? Are the resource implications reasonable,
or do you have concerns about them?
George Haggarty: The key question, from the
schools’ point of view, is whether the issue
belongs only to the support-for-learning staff or to
all the staff. Newly trained teachers are becoming
more aware that additional support is an integral
part of their job. There is also a job for good,
committed and experienced teachers; however,
the subject boundaries in a high school are an
obvious barrier to fulfilling the needs of children
who require a greater level of support.
A lot of experience is building up in our schools
with a much wider range of children, and children
with social, emotional and behavioural difficulties
are probably the hardest for staff to respond to. It
is not so much that there is no reward in that, but
that there is no immediately obvious progress. The
whole process will be a mystery to most teachers,
and I would not want to say that they have to learn
the bureaucratic procedures. However, support
can be provided. Our psychological services in
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George Haggarty: I think that it will happen
naturally. Following the McCrone development, it
is at the moment an open question for us whether,
in some sense, the stranglehold of subject
boundaries will be broken. I put on public record
the fact that we have a major concern in Scotland
that guidance has been significantly negatively
affected by job sizing. The guidance staff in our
schools are fundamental to all the processes that
we have been talking about this morning.
However, it appears that, in many schools, there
will be much less incentive for staff to go into
guidance, which would be a major problem in
schools’ delivering all that we have been talking
about.
Bryan Kirkaldy: There are two aspects of the
financial memorandum that we are interested in
commenting on. Section 15 of the Standards in
Scotland’s Schools etc Act 2000 introduced the
presumption of mainstreaming. Because it was a
late amendment, it was not financially costed by
the Parliament; therefore, the Auditor General has
produced some estimates of what the cost might
be. That is the context in which we are operating
the whole development of inclusion. It would be a
mistake to consider the specific administrative
costings associated with the bill in isolation from
the broader question of the costs of inclusive
education and mainstreaming. Those costs have
been estimated at somewhere in the range of £38
million to £121 million in revenue a year. We
believe that to be, potentially, a conservative
range; however, that is the Auditor General’s view.
The administrative costs associated with
implementing the bill will be entirely dependent on
the percentage of the population of children who
will be eligible for co-ordinated support plans. If
that is 0.5 per cent of the population—as is
suggested in the supporting documentation to the
bill—that will be reflected in the costs that have
been produced in the financial memorandum. If it
is up to 15 per cent of the population, as we
suggest that it might be under the definition that is
given, those costs will need to be multiplied by a
factor of up to 30.
Dr Elaine Murray (Dumfries) (Lab): As it is
drafted, the bill seems to be open to interpretation.
We have seen a variety of estimates for the
number of CSPs that will be required, ranging from
half the current population with records of needs—
the current population is just over 2 per cent—plus
another 0.6 per cent of the population, to your
estimate of 15 per cent. At the Finance Committee
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yesterday, somebody suggested that the figure
could be as high as 20 per cent. The upper limits
are similar to the estimates of the number of
people who will have IEPs, which could give rise
to confusion between the IEP and the CSP. We
felt that the matter might be clarified in the code of
practice. I was, therefore, slightly surprised to
discover that ADES, in particular, seems to be
wary of the code of practice to the extent that it
would consider not supporting it if it felt that it was
prescribing inputs irrespective of context, as you
say in your submission.
I would welcome your views on the possible
confusion between CSPs and IEPs and who is
eligible for them. I would also welcome your views
on the code of practice. If we did not have a code
of practice, it would be difficult to clarify the
confusion that surrounds what makes somebody
eligible for a CSP.
Bryan Kirkaldy: I shall speak historically, first of
all. The record-of-needs system was monitored to
see how many records each authority opened,
irrespective of a context of IEPs. In my view, an
authority that was effectively operating an IEP
system at foundation level would be less likely to
open more records of needs and that would be a
positive indicator. However, in the outcome
accountability to Her Majesty’s Inspectorate of
Education with which local authorities had to
comply, that was often used as a positive
indicator. If local authorities did not have many
records of needs, that was a matter for criticism.
That was an example of how the 1980 act was
outdated and did not reflect best modern practice.
In that context, we are wary about the code of
practice. If the code of practice focuses on
outcomes for children and families, we will support
it. If it prescribes inputs, irrespective of context, we
will be extremely cautious about it.
10:45
Dr Murray: I thought that the indicator was the
length of time that it took to open a record of
needs rather than the number of records of needs,
because the figures vary greatly between local
authorities. It is clear that as people are in different
socioeconomic circumstances, local authorities
cannot all be expected to have the same numbers
of records of needs.
Bryan Kirkaldy: It is true that the statutory
performance indicator is the length of time that is
taken to open a record of needs, but we were held
accountable for numbers.
Dr Murray: Your evidence is almost that, in
some circumstances, you would oppose a code of
practice. If no code of practice is produced, how
do we clarify who is entitled to a co-ordinated
support plan?
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Bryan Kirkaldy: My comment is simply about
the quality of the code of practice and its focus on
outcomes. We would support a code of practice
that was intended to ensure good-quality
outcomes and equitable outcomes for children
throughout Scotland.
Anna Boni: I support that. We would be
concerned if the code of practice dealt solely with
expectations about professionals and not with
outcomes for children. Previous guidance may
have focused on professionals and been
prescriptive. We are aware of the different
contexts in which authorities throughout Scotland
operate. If we focus on outcomes, we must be
careful to ensure that the code of practice is
effective in rural and urban settings and is not a
prescriptive code that could cause problems.
Dr Murray asked about IEPs. The question
relates to the educational component. I
understand that a co-ordinated support plan
requires services from outside education, which is
the major difference between an IEP and a coordinated support plan.
Dr Murray: The problem with the bill is that the
word “and” rather than “or” has been used, which
makes the situation less clear.
Anna Boni: Yes.
George Haggarty: We need a code of practice,
because it will set a standard of reasonableness in
the system. We considered the idea that a parent
could ignore mediation and go straight to a
tribunal. In procedural terms, that is fine, but we
hoped that more emphasis would be placed on
mediation and conciliation and on what is
regarded as reasonable, which is one matter that
a tribunal would test.
Some parents have an open-ended expectation
about their children. They may have an intractable
problem and may say that nobody has ever
addressed their child’s needs. That is a problem,
but the danger is that such an open-ended
approach can come to a tribunal. I guess that even
a tribunal would not be in a position to produce an
obvious solution to that child’s needs.
The code of practice should embed
reasonableness, conciliation, mediation and active
support for parents and young people. I do not
want a system under which parents could go
straight to the tribunal because they thought that
nobody in the system had ever done anything for
their child, because some parents would do that.
Fiona Hyslop: Local authorities are not
responsible for children who are educated outwith
the public education system, but they would
comply with requests in relation to children who
are under three, home educated or in private
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schools. Are you comfortable with the provisions in
the bill that deal with that?
A bit of confusion is felt about the provision for
three and four-year-olds who are in private nursery
education not because their parents prefer that,
but because 9-to-5 state provision is not available
to most of the working population. Are you
comfortable with the provisions on and your
responsibilities for three and four-year-olds in
private nursery education? Does that provision
rely on an arrangement between private nurseries
and local authority education departments? Could
that be clarified? I assume that you want to have
more responsibility for those three and four-yearolds.
Bryan Kirkaldy: We are broadly content with
the provisions in the bill. We expect to take
responsibility for three and four-year-old children
who have additional support needs.
Fiona Hyslop: Do you expect to do that whether
they are in local authority nurseries or private
nurseries?
Bryan Kirkaldy: Yes.
Anna Boni: The City of Edinburgh Council is an
example. We have private partnerships with more
than 130 nurseries. We also have psychologists
who provide services to those nurseries and all the
children in them. We are already moving forward
on that.
Fiona Hyslop: You are comfortable with the
provisions on that.
Anna Boni: Yes.
Alan Ross: The provisions—or, at least, the
recommendations—that the “For Scotland’s
children: Better integrated children’s services”
report makes are that education should act as the
universal anchoring service for services to all
children and should draw in the other services as
required. Although that is an aspiration, it is one to
which many people subscribe.
In the same document, health is given the lead
role for anchoring all the services to children up to
pre-school age. Health’s ownership of that cohort,
or age group, of children will be crucial to the
future of children. I encourage our health
colleagues to take that lead role and to bring in
education colleagues, where necessary, on the
specifics of education for three to four-year-olds.
Under “For Scotland’s children”, health is called to
account; it has to provide transition routes into
education that are understandable to children and
families. I just wanted to remind the committee of
“For Scotland’s children” and the health element.
Fiona Hyslop: Yes, we do not want to miss
anything.
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George Haggarty: I might have misread the bill,
but we were concerned about the idea that an
authority would be expected to grant a placement
request to an independent school. Our caveat was
that that could be done, provided that the
equivalent provision was not available within the
authority.
Another factor was the idea that independent
schools could resort to the local authority for
formal assessments and professional support. I
presume that that would be resourced and paid
for; I would not expect that simply to be a burden
on the local authority.
Fiona Hyslop: I am not sure that that is clear,
but we can pursue the issue with the minister.
Mr Kenneth Macintosh (Eastwood) (Lab): I
want to return to a few points, because I am not
sure that I am entirely clear about some of the
issues. In their submissions, Anna Boni and Bryan
Kirkaldy made a point about the CSP being based
on an individual medical model, as opposed to a
systemic approach. Will you expand on that
remark, because I am not sure that I fully grasp it?
Anna Boni: I was referring not only to the coordinated support plan but to the model of
assessment that leads up to it. Educational
psychologists are trained in human behaviour and
we work systemically on a number of levels. We
work with children within a context; we do not use
a deficit model in which the child is out there. We
have different solutions depending on the context.
We would find out different things depending on
whether the child was at home, in a nursery or in a
school. That sort of systemic assessment, which is
based on context and the surrounding support, is
important.
We are not looking for problems in children. Let
us consider behaviour, for example. Children
rarely have behaviour problems in every
secondary school subject; the problems will be
worse in some subjects than in others. We are
interested in why that is—we want to know what is
going on in the different classes and how we can
change that. If we remove the child and work with
him in isolation, we do not get that knowledge and
the focus is wrongly the child. We are interested in
how systems can change around children to
support them. It is rare that children are able to
change for themselves. We would resist models
that took away that very important information.
Mr Macintosh: Why do you think that the bill
does not allow that? I would have thought that it
allows a child-centred approach.
Anna Boni: I think that the reason for that is that
the co-ordinated support plan is for the child, not
necessarily for the context. We are focusing on the
child. Terminology such as “psychological
assessment” is highly misleading, particularly
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when it is accompanied by the phrase “medical
assessment”. People have good experience of
doctors. When they read sentences with such
phrases in them, they have the same model in
their head. We are keen to show that that is not
how we work. We are constantly faced with
parents who expect that that is how we work,
because of the association.
Mr Macintosh: That is a common assumption.
Anna Boni: It is.
Bryan Kirkaldy: I would relate the issue to what
I said in my introductory remarks. The effect of the
raft of legislative reform in the context of which we
are working is that we need to develop the
capacity of all schools to become progressively
more inclusive. That is the requirement of the
disability legislation and section 15 of the 2000
act.
In Fife, for example, we have nine ingredients
for what makes an inclusive school. We are
actively encouraging schools to develop those
nine ingredients in their school planning and
accountability processes. We find that such a
school development approach is consistent with a
social model of disability, because we know that
disability is relative to context. For example, a
youngster who was considered in one school to
have a severe special need might in another have
that need adequately met, depending on the
design of the curriculum, the attitude and skills of
staff and so on. As the proposed legislation
centres on individual assessment and planning, it
tends more towards a medical than a social model
of explaining disability. There is a tension in that
respect.
Mr Macintosh: But taking a parental rather a
provider perspective might give us a different
approach to the matter. As I understand it, the bill
also seeks to reduce conflict between parents and
all your organisations. For example, the CSP is
not arbitrary; it has very clear criteria. Anyone with
needs outside those provided by an education
service will qualify for a CSP, which means that
there is a very clear division and everyone can see
whether they qualify. Although some cases might
have to go to a tribunal, we will not have the same
kind of judgment that is currently made with regard
to a record of needs and which constantly leads to
conflict. Do you not welcome that?
Anna Boni: There will be no confusion in that
respect if a percentage of the young people on the
co-ordinated support plan have complex or
multiple long-term needs. The issue is the size of
that percentage of the population and the
realisation that, as Bryan Kirkaldy pointed out,
agencies work at a number of levels. As a result,
we could be involved with children and working
with schools and teachers long before a co-
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ordinated support plan is introduced. Input is made
and solutions are found at different levels. I am
concerned about the percentage of children who
will qualify for a CSP. Indeed, the criteria might not
be as you have described them.
Mr Macintosh: I know that this is anecdotal, but
it was suggested in all the schools that we visited
that fewer children would have CSPs than
currently have a record of needs.
George Haggarty: That would be the case if the
bill emphasised the involvement of a different
agency. However, any reference to multiple and
complex needs brings the focus back to the child
and the nature of their difficulties. As I have
already said, children with such needs might not
have a CSP, which means that the essential
criterion is the involvement of an external agency.
Indeed, the need to involve an external agency
might be part of the overall definition. For
example, such an agency might not have been
identified at the point at which a CSP is sought.
That would be the core distinction for parents. In
particular, it would be helpful if the core definition
included reference to the fact that the CSP would
last up to a year or beyond.
Mr Macintosh: I understand that. However, the
involvement of an outside agency is clearly
included in the definition of a CSP, although I can
see that it might give rise to some dispute.
In his submission, Bryan Kirkaldy suggests that
the definition should be amended to include a
reference to “ordinarily available” resources. Is
such a definition not very arbitrary? It seems so
judgmental that the situation would vary from
authority to authority and encourage greater
battling and conflict between parents and
authorities about what is “ordinarily available”. For
example, you might get different forms of support
in Perth, Stranraer and elsewhere.
Bryan Kirkaldy: It depends on how one sees
that matter. The last thing that we want is conflict
between families and services. Whatever
happens, we want a system that supports families
in a co-operative relationship with schools and
education authorities.
Over the past 20 years in Scotland and the UK,
the identification of youngsters who have various
additional support needs has been steadily
burgeoning. The trend is continually rising. A
steadily increasing percentage of the school-age
population would be considered to come into
categories such as autistic spectrum disorder,
attention deficit hyperactivity disorder, dyslexia,
dyspraxia or whatever, most of which would fall
well within the range of additional support needs
and would require the support of other agencies.
We must ensure that we do not design a system
that unnecessarily takes that population—which is
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part of the continuum of children in Scotland—out
of ordinary processes and into something more
statutory and separate. The point of the CSP
kicking in where ordinary resources are not
sufficient is that it will be used to add value for
children and their families. However, we must be
realistic: in some circumstances, there will be a
shortfall in resources and families will need ways
in which to deal with local authorities and schools.
The system is not intended to escalate conflict, but
we must recognise that, in some situations,
tension will arise between a family’s aspirations
and what the system can deliver. We need a
mechanism to handle that, but we must not apply
that mechanism willy-nilly to large percentages of
the school-age population.
11:00
Mr Macintosh: I agree totally with what you say,
but I think that that is what the bill will achieve.
You say that, because the CSP will be a statutory
measure, it will become a device that parents will
use to battle for resources, which will mean that
the CSP system will duplicate the failings of the
record-of-needs system. The record of needs was
not designed to lever resources out of the system
but, because it gave statutory rights, it was used
for that purpose. You say that the CSP will be
used in exactly the same way because it
differentiates one group of children and gives them
additional rights to lever resources out of the
system.
I was trying to suggest that the idea behind the
bill, as I understand it, is that the definition that will
be used in deciding who will qualify for a CSP will
provide a clear criterion, although there will always
be some dispute. The criterion will not be based
on the judgment or assessment of individuals, but
will be whether a child has multiple needs that
require the involvement of different agencies. The
idea behind the bill is to minimise the number of
children who will receive CSPs to those who have
the most complex needs and to focus on coordination rather than resources. I am not sure
why you think that the bill will not work. Why do
you think that 20 per cent rather than 2 per cent of
the school population will receive CSPs? I
understand that only a small number of children
will qualify for CSPs which, I hope, will reduce the
haggling over resources.
Alan Ross: The definition that you mention,
which is a worthy basis, is as wide as it is long
because children are involved in many agencies
through schools, including voluntary organisations
that support mothers and medical organisations.
All children with attention deficit hyperactivity
disorder are involved with other agencies and all
those with autistic spectrum disorder are involved
with health agencies. As the net that the bill will
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cast is extremely wide, we will have to hone down
the group to those children who have more
complex needs, which will introduce a gradation of
assessment and need, at which point the more
able parents will take action. Parents are, rightly,
desperate for their children to receive the best
outcomes, but social work services work with
parents who do not have sufficient self-will and
self-belief to advocate strongly on behalf of their
children. We will end up with something similar to
the record of needs and all the arguments that
pertain to it.
To return to a point that one of your colleagues
made, education colleagues already do a great
amount of mediation and work to disarm conflicts.
I suspect that a great industry in mediation, rather
than good practice, will arise as a result of the bill.
Given the number of children in schools with
whom social work, health, voluntary sector or
other support agencies are involved, the net will
be wide. The argument will then be about how to
define upwards. To a lay person in education—
which I admit freely that I am—that sounds like an
argument about who should get a record of needs.
That is our concern.
Mr Macintosh: That would be concerning.
My final point is about the code of practice. We
are trying to move to a system that avoids conflict
and prevents CSPs from being used as a lever to
obtain resources. The vehicle to allow parents to
establish equity of treatment will be the code of
practice, of which you say you are wary. The code
will allow parents to ensure that, no matter where
they live in Scotland, they can access the
resources and support for their children that they
wish. It surprises me that you should be wary of
that when it is perhaps the strongest tool in
support of parents and when it offers you the
protection of written guidance on how to arbitrate
in certain situations.
Anna Boni: We are not against the code of
practice because of the parental rights element.
My concern is that the code of practice is a
document that fills gaps and that we are trying to
make the bill work through the code of practice.
That will reduce some of the parental statutory
rights that we would have if we had more
overarching legislation. The code of practice will
become a more complex document that all
professionals will have to carry with them at all
times. It could also be extremely complicated for
parents to find their way through because it is not
a parent-friendly, supportive document.
Alan Ross: How will the code describe to
parents their right to ask for a medical assessment
of an 11-year-old child when a Health Department
circular, precedent and the medical professions
state that the child has a right to refuse or agree to
medical assessment if they have sufficient
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understanding of the process involved? The
guidance will have to address a number of key
issues, some of which are fundamental to the
rights of children.
Bryan Kirkaldy: We would welcome a code of
practice if its intention were, as you describe, to
look at equitability of access and provision for
families and children throughout Scotland, rather
than to prescribe inputs.
The Convener: I am conscious that one or two
people want to make supplementary points.
However, I have a more general question about
resources. The committee has visited a number of
schools and seen best practice here and there
throughout the country, but we think that we have
been sent to places where things are working
much better than in a typical, average school. Will
the school representatives give me a handle on
the resource position in the typical school to deal
with the requirements of the bill and the general
move towards inclusion that underlies it? Are there
sufficient resources in a typical school?
George Haggarty: The biggest constraint in
many schools is accommodation. We built an
extension to our school, which gives us model
accommodation, but many schools simply do not
have alternative accommodation. Schools are no
longer running one alternative curriculum; they run
various layers of alternative curricula including
some for individual children. That is when one hits
the staffing resource problem. Some authorities
are more generous than others with the staffing
resources that they give. A few authorities still hold
to a support-for-learning model in which one gets
support-for-learning staffing and that is all.
However, more authorities have had to
acknowledge that there is a wider spectrum—
SEBD, special educational needs and so on.
In relation to expertise, one of our colleagues
commented on the need for staff development,
which is certainly an issue. Where there can be a
shortfall in a school is in providing not a huge
amount of money but enough additional money for
alternatives such as outdoor education or activities
in the community. Schools find it difficult to find
money for that in their basic budget, but if an
authority gives them the support, it is worth while.
Members will appreciate that some youngsters
need an alternative pattern to their week; they
need a few slots in their week that are different
from standard schooling. That resourcing is
available in some authorities and not in others.
Even in our newest schools we have not always
been as imaginative as we have needed to be as
regards
flexibility
and
variety
in
the
accommodation that is available to give those
alternative levels of support.
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The Convener: People are saying to me that
they will struggle to deal with the requirements of
the bill, particularly against the background of
resources and the job-sizing implications that you
touched on. How serious a problem is that for
schools throughout Scotland?
George Haggarty: Some schools are already
models of better resourcing and better practice,
but I would not say that that applied to 50 per cent
of our schools. I think that more than 50 per cent
of our schools currently require some attention. As
members know, the policy on improved
accessibility strategies has already been identified
as a challenge for authorities and schools in
respect of accommodation. I am not talking about
anything excessive. If a school’s capacity is fairly
full, the biggest problem will be in identifying an
alternative location. As members know, some
authorities have off-site provision for young people
who are still within the educational system. I do
not know whether everybody would endorse that
model, but support is needed.
In cities such as Dundee, we recognise that the
council’s communities department has resources
at alternative locations in the city that are normally
not seen to be actively involved in the education of
young people. Again, that raises the issue of
staffing and who would go to such places.
Outreach services are required for some families,
but my staffing does not allow me actively to
support that requirement.
Lord James Douglas-Hamilton: I understand
that the bill means that gifted children could be
considered to have additional support needs. Is
there a risk that many families will consider their
children to be gifted and therefore that the number
of children who would be considered for additional
support needs could be greatly increased beyond
the number that was originally anticipated?
Bryan Kirkaldy: The intention is that additional
support needs will encompass gifted children;
children who suffer discontinuities in their
education as a result of illness; children who have
suffered from family upsets, children with social,
emotional, and behavioural difficulties and
chronically ill children; as well the categories that I
mentioned earlier, such as children with dyspraxia;
dyslexia; attention deficit hyperactivity disorder
and so on.
Your question is part of a bigger question that
relates to the breadth of the definition of additional
support needs, which Kenneth Macintosh asked
about. The definition is broad, which we welcome.
It is appropriate that society and schools should
become progressively more sensitive to the
diversity of the population that they support. My
only caveat is that we should not associate
cumbersome bureaucratic processes with such
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identifications, which must be part of everyday,
inclusive education.
Rhona Brankin: Are you satisfied that the bill
makes adequate provision for transitions from
school onwards?
Anna Boni: I have been involved in work in
association with the Beattie report and have found
that the Beattie model is already in operation in
most authorities. There are inclusiveness projects
and key workers, transitional arrangements are
being considered, schools are developing more
appropriate arrangements and people are starting
to plan for children around the age of 14 who have
more complex and multiple needs. Such things are
already in place and I am not sure what the bill
adds to them. Perhaps Beattie is more inclusive
than the bill in his approach.
Bryan Kirkaldy: Our view is that the bill is
broadly supportive of current good practice and is
therefore not problematic. It broadens the scope of
those young people whom we must be concerned
about when they leave school and allows all of
them to participate in a planning process that is
appropriate to the degree of their difficulties or
their additional needs.
Alan Ross: The requirement to notify other
agencies and then to be proactive in planning for
children leaving school is one thing, but references
to the receiving agencies and the transition
process itself are singularly absent or singularly
unclear. The proposals fall short of being a good
basis for transition. I know that Careers Scotland
made a submission to the Finance Committee
yesterday that estimates all sorts of shortfalls. I
have concerns about transition and know that, at
the hard end of need, parents sometimes have a
desperate experience of transition.
George Haggarty: I would like to return to what
Lord James Douglas-Hamilton said. It is important
that children with particular abilities are recognised
as having additional support needs. I do not
imagine that identifying those children will
necessarily lead to co-ordinated support plans—I
do not think that they will require that level of
support—but we should acknowledge that they
would benefit from an individual support plan or an
individualised educational programme, although
such support would still be within the normal
provision that is available within the school. I
would not expect that it would lead to the more
formal processes that we have been discussing
this morning.
11:15
Ms Byrne: I want to go back to co-ordinated
support plans and complex and multiple needs.
That is one of the major issues for parents who
have concerns about meeting the needs of their
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children. There is some confusion and I wonder
whether Anna Boni can provide clarification. From
my experience, I know that many young people
require multi-agency support. Our discussion
leads me to believe that there is a school of
thought that all children who have multi-agency
support will require a CSP. If we go down that
road, we will be overwhelmed. It should not
necessarily be the case that they all require CSPs.
I think I am picking up the same view from the
panel. Can the panel clarify their views? Anna, can
you help us?
Anna Boni: It depends what we mean by multiagency support. Already there are systems
involving social workers in schools that engage
children in community education and transition
groups. Young carers are involved in lots of
activities, but I would not necessarily expect those
young people to have co-ordinated support plans.
That would work against the young people buying
into those activities, because they would view
them differently. They need to view positively
those activities and others, such as involvement in
the sports initiative. Young people benefit from a
lot of positive initiatives that have come through
new community schools and other avenues. In a
sense, we are concerned about the population
further down, but those are solutions for those
young people. I would be concerned if every single
youngster who required multi-agency involvement
had a co-ordinated support plan, because we
would be overwhelmed.
George Haggarty: I take you back to the
multiple and complex needs of these children.
Originally, I took the view that we needed just to
emphasise the multi-agency involvement, but it is
clear that we need to have a sense of children’s
multiple and complex needs, too. The school
process of stages of intervention is our
mechanism for identifying children for whom the
ordinary, normal routine provision is not enough.
In some cases, that is because we are looking at
something that is deep seated. The involvement of
psychological services, with which we must have a
close relationship, is fundamental. We have a lot
of informal as well as formal discussions with
psychological services about the needs of various
young people but, as members know, some
children remain a mystery to their parents, never
mind to us. That is the reality that we will continue
to live with. However, adolescence does not last
forever.
The Convener: Thank you. This has been a
useful session. If the witnesses want to get back to
us with particular information or points that arise
following their contemplation of the evidence—not
least on the interrelation between IEPs, individual
progress plans and all the rest of it—to help us to
get a handle on the numbers, that would be
helpful. They can also get back to us on any points
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that arise during the progress of the bill. We are
grateful for their involvement this morning.
I suspend the meeting for a few minutes.
11:18
Meeting suspended.
11:28
On resuming—
The Convener: I reopen the meeting as we are
refreshed after the break. I welcome our second
panel of witnesses: Felicity McElderry, from the
National Association of Paediatric Occupational
Therapists, Lesley Bruce, from the Chartered
Society of Physiotherapy, and Kim Hartley, from
the Royal College of Speech and Language
Therapists.
Kim Hartley (Royal College of Speech and
Language Therapists): As well as being a
practising speech and language therapist in the
field of adult learning disabilities, I am the Scottish
officer for the Royal College of Speech and
Language Therapists, which is a professional body
that represents 1,000 therapists working in
Scotland. More than 50 per cent of those
therapists work in education and the majority are
employed by the NHS.
The brief that I have provided for committee
members describes who we work with and how
therapy is delivered. Members of the college
generally agree with and welcome the bill. There
are two recurring themes on the bill in our
submission. The first is multidisciplinary and multiagency working, which is about the development
of a culture of mutual respect for and recognition
of the knowledge of evidence-based best practice,
skills and experience of all parties involved in
provision for children with additional support
needs.
In the policy memorandum, the emphasis is very
much on the development of joint planning and
partnership working, which we very much
welcome. However, we are concerned that that
does not come out in the bill. In section 3 of the
bill, on general functions of education authorities in
relation to additional support needs, it appears that
the education authority determines the adequacy
and efficiency of provision and has the power to
review that as it considers appropriate.
In section 6, on assessments and examinations,
the bill refers to the education authority
determining who is appropriate to carry out
assessment. Section 10 is on the duty to seek and
take account of views, advice and information, but
the duty is to seek advice only from people whom
the education authority thinks appropriate and only
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in relation to children and young persons as the
authority thinks appropriate.
11:30
Section 19, on other agencies to help in the
exercise of functions, refers to education
authorities specifying the help that they believe is
required. In speech and language therapy, the
experience of working in education is that there is
an evident lack of mutual recognition of the
knowledge of evidence-based practice, skills and
experience of all parties involved in provision for
children with additional support needs, although
there are many examples of good practice in some
authorities. That was made explicit in the recent
SEN review of therapies when education
authorities were reported as having the perception
that therapists interfered with the educational
process.
The college wishes the bill to be more explicit
about the multidisciplinary and multi-agency
decision-making process. In response to the
comments that the previous witnesses made, we
support the idea of aligning power and
responsibility.
The second recurring theme in our submission
regards concerns about speech therapists’ ability
to deliver on the bill. Section 19 refers to health
agencies having to comply with requests. We say
in our written submission, and in other relevant
documents, that we have great difficulty in
delivering adequate services now. Further, in the
explanatory notes, to which previous witnesses
referred, it appears that there is a belief that the
bill’s provisions will cost less than does the current
record-of-needs system. We do not see how that
can be the case, particularly in light of the fact that
the bill will involve more children than does the
current system and that therapists’ duties could be
extended to include co-ordination of CSPs.
Felicity McElderry (National Association of
Paediatric Occupational Therapists): I am the
professional adviser for our organisation, which is
a UK-wide organisation for occupational therapists
working with children, with members throughout
Scotland. Occupational therapists are employed
mainly in health, in some independent
organisations and in local authorities. We work
with a full range of children with special needs.
The
breadth
of
occupational
therapy
involvement with children with special needs or
additional needs is only now beginning to be fully
recognised in the education setting. Occupational
therapists are concerned with functional needs, so
we might deal with motor skills, including skills that
children need in schools, such as handwriting. We
are also concerned with the areas of
independence and self care, with perceptual skills,
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which might be needed for reading, and with
assessing the need for and providing appropriate
equipment. That might range from specialist
information technology equipment to access to
special seating and postural support. We are also
involved in major adaptations, such as access
initiatives, which are becoming an increasingly
important area of involvement.
We
broadly
welcome
the
bill’s
recommendations, but we have reservations and
concerns about it. For example, the bill does not
seem to recognise fully how integral therapies are
to helping children with additional needs to access
fully the physical and learning aspects of the
curriculum. We are also concerned about the
responsibilities identified in the bill in respect of
joint accountability between health and education.
We want more clarity on that.
Occupational therapy services are under huge
pressure and there are very long waiting lists—
waiting times can be up to a maximum of four
years in Scotland. Therapists are very concerned
about whether they can offer a level of service to
children that ensures their real participation in the
curriculum, which is what we want.
I am worried that we have not identified the full
costs of inclusion or integration with regard to the
knock-on effects that that has on services within
and beyond education.
I am also concerned about the responsibility of
education authorities to identify needs and refer
appropriately. Many children are missed out
because therapists are not there to provide advice
about what they may need. In my written
submission, I highlight the transition area for
adolescents and older children; we know that
referrals are sometimes not made to suitable
therapy services that would assist the youngsters
to transfer to appropriate adult services that offer
what they need.
Lesley
Bruce
(Chartered
Society
of
Physiotherapy): I am the superintendent
physiotherapist in west Fife. I have been working
in paediatrics for about the past 20 years and am
currently the chair of the clinical paediatric
physiotherapy network.
The CSP Scotland welcomes the move away
from the record of needs, which is a health-based
and prescriptive document, and the move towards
multi-agency working. We particularly support
social inclusion in mainstream education of
children with complex special needs. We support
the parent and the child having a more pivotal role
in the provision of support and their involvement in
the child’s educational plan.
We are looking to the bill to enable and promote
existing good practice, and not to restrict our
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ability to work in a multi-agency environment and a
new culture of supportive education.
Fiona Hyslop: A key aspect of the bill is the
multi-agency working that has been mentioned.
You have expressed some concerns in your
written and oral evidence about how that aspect
will work. What would need to be done to
strengthen the provisions in the bill? Will therapists
be caught in the middle, between education
authorities saying that certain therapy is needed
and health boards necessarily having restrictions
in supply and resourcing?
Kim Hartley: That is the difficulty that arises at
present and is why we support some alignment of
power and responsibility.
The case of speech and language therapies is
slightly different from those of the other therapies,
in that a number of years ago special moneys
were provided to the education authorities so that
they could meet the demand for speech and
language therapy. Unfortunately, in many
circumstances that money has not been
transferred to the health authorities, or there has
been tension about what the education authority
would like the speech and language therapists to
do, which is sometimes contrary to best practice
and to the evidence-based practice of what we
should do for children and young people. We have
some experience of that situation and that is what
we want to move away from.
Fiona Hyslop: Do you want there to be
provisions in the bill to ensure stronger
accountability of health authorities?
Kim Hartley: It would be good if the health
service were jointly accountable for delivery of
services with education, but the budgets have to
be shared rather than remain in the control of one
or the other. The budgets must be pooled, as
suggested in the written submission from the
Association of Directors of Education in Scotland.
The second option in paragraph 2.4 of its
submission is one that we particularly support.
Lesley Bruce: I would certainly support joint,
aligned budgets. That is working well in the joint
futures sector, where I also work. Our concern is
how we get into individual schools to give the
children who will be dissipated across the
community the support that they need, which they
received when they were attending special
schools.
We are looking for support to ensure that we
have the right number of therapists and the right
skill mix to provide the level of care and service
that is needed. We are not always seeking highly
skilled specialist therapists—although those are
short on the ground and I do not underestimate
the problem. We also seek therapy support
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workers, for example, who might be joint funded
between local authorities.
Felicity McElderry: It would be fair to say that
health resources have been concentrated on adult
services to a greater extent than on children’s
services, which is a concern. It would be good if
there were a re-emphasis of resourcing to meet
children’s needs.
The mainstreaming agenda has not just moved
children from special provision into mainstream
provision; it has raised awareness in the education
service of a range of special needs that perhaps
did not get adequate support in the past.
Children’s needs were not fully identified and staff
were not aware of therapies that might be used to
help children. For all those reasons, we would like
the health and education services to have more
shared responsibilities.
Fiona Hyslop: Comments have been made
about needs that are unmet by current provision.
Do you anticipate that increased need will be
identified as a result of the bill? What will be
needed to bridge the gap?
Felicity McElderry: The need for considerable
resourcing has already been identified. We will
have to increase the pool of trained therapists and
consider the options for capacity and skill mix in
the recent Scottish Executive review of therapy
services in Scotland.
Fiona Hyslop: Were your organisations
involved in the initial work on the financial
memorandum? Should there be a review of that,
and if so, would your organisations want an input
into that review?
Kim Hartley: To my knowledge, my
organisation was not involved in the preparation of
the financial memorandum and we would certainly
support a review of it. We engaged with Audit
Scotland’s review of the presumption to
mainstream.
In relation to your earlier question about what
will be needed to meet increased need, I agree
with Felicity McElderry that the bill will lead to a
demand for greatly increased resources. The
committee might refer to the work that is going on
through the future directions strategy, which is the
allied health professions strategy for Scotland, to
develop a policy on recruitment, retention and
returners in relation to therapists. Obviously,
results will not happen overnight.
There might be tensions around making health
authorities accountable for something that is
beyond their powers and involves further
education and the other work force confederations
around the health service. However, the work
force confederations might offer us a positive way
forward, as they are multi-agency bodies that
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consider the provision of the work force in the
health service. I imagine that the education
authorities, as major stakeholders in health, will
play their part in those confederations.
Fiona Hyslop: It is envisaged that the education
authorities will usually be the agencies that are
responsible for overseeing CSPs, but that they
could delegate that responsibility to, for example,
professionals from your specialisms. Are your
organisations happy with that provision or do you
have concerns about it?
Lesley Bruce: Over the past 10 years we have
worked much more closely with local authorities,
so there is already an integrated approach to
providing care in schools. We are happy to take
responsibility
for
planning
the
support
mechanisms, but we need to think about how we
finance those packages of care in the long term. I
am relatively happy with the proposal.
Fiona Hyslop: Do you think that, for example, a
physiotherapist could be the person with lead
responsibility for the CSP and that they could draw
in resources from elsewhere?
Lesley Bruce: I do not think so. The bill talks
about having a co-ordinator—
Fiona Hyslop: That is what I am asking. Would
you be comfortable with someone from your
profession being designated as a co-ordinator?
Lesley Bruce: Yes. It is a good idea for the coordinator to be an independent person who is not
allied to education, health or social work. We have
found that that works well within the joint future
agenda.
11:45
Felicity McElderry: We would have no problem
with an occupational therapist’s being the coordinator. Indeed, as occupational therapists have
such a broad view of matters, their experience
might be relevant. However, it comes down
resourcing—people would need time to make the
proposal work efficiently.
Kim Hartley: I agree with the points that have
been made about resources in relation to the
number of people and the skills and knowledge
that would be needed for therapists to be able to
co-ordinate effectively. We encounter that issue in
relation to education because there is poor
awareness of the contributions that the broad
spectrum of disciplines can make to a child’s
progress. For example, we heard earlier that the
contribution that work with communication
disability can make in relation to mental health
work is poorly recognised.
If other agencies were responsible for CSPs, it
would be possible to emphasise the team
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approach and to start to break down the
competitiveness that exists between health,
education and so on as regards who takes the
lead. That would enable us to act as a body of
people who were focused on supporting the child.
The matter of who takes the lead should not be
important; there should be in the team a shared
understanding of what everybody can do and
everyone in the team should be able to coordinate. We support the idea because it would be
a symbol of more integrated working.
Fiona Hyslop: The Chartered Society of
Physiotherapy’s submission raises concerns about
the ability of the education authorities to take
responsibility for three and four-year-olds who are
in private nurseries because nine-to-five nursery
education is not widely available to the majority of
the population. This morning, we were told that it
was felt that the education authorities would have
lead responsibility under other legislation. Are you
satisfied with that or would you prefer something
stronger in the bill?
Lesley Bruce: I would prefer something
stronger in the bill. I do not see a lot of activity in
that regard from the education authorities that I
work with.
Felicity McElderry: At the moment, the bill does
not highlight the needs of those children or the
need for integrated working and a multi-agency
approach.
Lesley Bruce: Nursery education presents an
opportunity to get involved at an early stage and to
iron out many issues that might become more
major when the child goes to school. It is important
that action is taken early in a child’s life.
The Convener: Felicity McElderry mentioned
that some people face a fairly horrendous fouryear waiting list for occupational therapy. Is there
also a resource problem in relation to current
demands across the other specialisms?
Kim Hartley: A recent document with a long
title, “A Scottish Executive Review of Speech and
Language
Therapy,
Physiotherapy
and
Occupational Therapy for Children and Speech
and Language Therapy for Adults with Learning
Disabilities and Autistic Spectrum Disorder”,
reported on the difficulties with the level of
provision.
For example, in Glasgow, there are children who
are considered to be possibly on the autistic
spectrum who have to wait a number of years for
assessment. That reflects the frustrations that
were expressed by our education authority
colleagues this morning and should give members
a flavour of the difficulties that exist.
Lesley Bruce: Children are not waiting for years
for physiotherapy assessments, but there are
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problems with regard to consistency of input. We
may do an assessment and we may be able to
establish a programme of care, but it might be as
much as six weeks, or more, before we can revisit
that child. We therefore rely heavily on auxiliary or
parental support to implement programmes of
care.
Lord James Douglas-Hamilton: I have two
questions. First, are you in favour of removal of
compulsory assessment? Secondly, do you
support replacement of the record of needs with a
co-ordinated support plan?
Lesley Bruce: Yes, I support the change away
from the record of needs to a co-ordinated support
plan, because the record of needs was very
prescriptive and health biased. The co-ordinated
support plan has the opportunity to be much more
agency orientated, with the parent and the child
being central to the plan so that they are in charge
of how it develops.
Lord James Douglas-Hamilton: Do you favour
the removal of compulsory assessment?
Lesley Bruce: In the main, yes—although it is
important that parents have the opportunity and
the right to request assessments, and that it is
quite clear that they have that right if they wish it.
Lord James Douglas-Hamilton: Does that
represent the views of all three witnesses?
Felicity McElderry: I have some concerns
about the co-ordinated support plan. If it removes
some of the bureaucracy and time delays involved
in the record of needs, that will be entirely helpful.
I agree that it is more family and parent focused.
However, I have some concerns about education
authorities’ being fully aware of which children
might need those plans. It seemed from the earlier
submissions that one criterion for those plans was
that there should be multi-agency involvement
from outside the school. I would be very
concerned if that were to preclude early
involvement of therapies, at the level of IEPs or
even earlier. Early preventive involvement—help
or sometimes just advice to teachers on whether it
is appropriate to refer—may be a good way of
preventing later problems and may avoid the need
for a CSP later on.
Kim Hartley: In relation to the removal of
compulsory assessment, we would support
anything that moved more in the direction of the
assessment path’s being determined by a broad
knowledge and understanding of the sort of
services and support that different people can
offer. We would look to the code of practice to
develop that knowledge so that there was
something explicit about how, for example, speech
and language therapists could have a role in X, Y
or Z.
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If we could expand knowledge about the fact
that challenging behaviour might be indicative of a
wide range of difficulties that a child might be
having, we might make it easier for teachers to
make appropriate referrals. At the moment,
because
that
shared
knowledge
and
understanding does not exist, children are not
being referred to the right people and are therefore
not receiving the right services. That is our worry.
Rhona Brankin: Could I just clarify the reasons
why there are considerable waiting lists for some
therapy services in different parts of Scotland? Is
that the result of staff shortages?
Felicity McElderry: It is the result of a range of
issues. Staff are in short supply, but posts are also
in short supply. In the main, posts are not funded
by health authorities to meet demand, but there
are certainly some difficulties in recruitment
because of the overall shortage of trained
therapists. There are also difficulties as far as
children’s services are concerned, particularly in
occupational therapy in terms of pre-registration
training for working with children. There are also
difficulties in postgraduate training. Therapy
services often have, if you like, to try to grow
therapists once they have started work, which
entails a lot of supervision, support and in-house
training. That puts demands on already small and
restricted services. There are a number of factors
that affect the situation.
From the occupational therapy point of view, the
number of available posts seems to show a
keenness and enthusiasm to work with children.
We could certainly capitalise on that, but the posts
have to be there in the first place.
Rhona Brankin: Was the shortage of specific
posts recognised in the review of therapy
services?
Felicity McElderry: I think that it was
recognised to some extent. We clarified that in our
response to the review. In some cases it was felt
that the vacancy rate was not very high, but there
might be only two therapists in post in the service,
which makes the situation very different from
considering vacancy rates in services that have
much larger staff numbers.
Rhona Brankin: Are you satisfied that, under
the bill, there is adequate provision for youngsters
prior to their leaving school for when they leave
school?
Felicity McElderry: I have to say that I am not
satisfied that that is the case. My concerns about
that go back to the point about education
authorities’ knowing what services to enlist to
move youngsters on to independent living and to
give them all the skills that they will need for
further education, employment or even work
experience. There is a big shortage of support for
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those youngsters once their needs have been
identified and there is not much clarity about the
services that young adults might use when they
are moving on.
Kim Hartley: From a speech and language
therapist’s perspective, post-school provision is
not good. I work with adults with learning
disabilities and so have to receive young people
when they come into the adult services. Edinburgh
has next to no provision of speech and language
therapy in the further education colleges to which
young people might go. The adult learning
disabilities service is pretty stretched; I believe that
that is common to the rest of Scotland. Obviously,
I am just talking about children with learning
disabilities, but there are problems.
I echo Felicity McElderry’s point that, although
there is a lot of work going on around transitions—
which is very welcome—the engagement of the
receiving services in that transition process is not
as good as it could be. It is often a surprise to the
local learning disabilities team that a person with
significant community care needs is arriving in
their community without the team’s having had
adequate opportunity to prepare.
There have been some improvements; some
receiving services are, for example, focusing on
transition by setting up transition teams, which is
improving communication. However, there are
difficulties with communication and transition once
the person leaves school.
Rhona Brankin: There is no duty on FE
colleges in the bill.
The Convener: No.
Lesley Bruce: I have been working alongside
Brian Kirkaldy on revamping how we progress
children on to the adult sector. We have started
much earlier with children—between 12 and 14—
and we have taken a multidisciplinary approach.
When the child approaches the transition, we start
to bring in some of the learning disability services
to do particular activities with them. They might
introduce the child to Jabadao sessions or take
them to a leisure centre where activities are taking
place, or they might introduce them to further adult
education. It is a different way of approaching the
system, but it has to start early. A 12-year-old
might not be due to leave school for years, but
planning has to be done way ahead.
Rhona Brankin: The bill says that a year is the
minimum.
Lesley Bruce: It says a year, but that would be
too late.
The Convener: Is it generally understood that a
year is not long enough from the point of view of
the three specialisms that are represented before
us today?
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Kim Hartley: More than a year is needed to
prepare a child who has major comprehension
difficulties for such a major life event as leaving a
secure community where they might have been for
up to 12 years. They need to experience new
environments and get the opportunity to meet new
people. That obviously involves a lot of coordination.
The Convener: I want to pick up on Fiona
Hyslop’s point on tertiary education—although
further education and higher education are not
within the remit of this committee. Is there an issue
to do with the adequacy of resources at that level
compared with school level?
Kim Hartley: Yes. It is a huge issue.
Felicity McElderry: I would like to finish the
answer to the previous question. Because
occupational therapy services are in such short
supply, much emphasis has been placed on early
intervention with young children. That is seen as
the most effective use of resources. When
youngsters move on to secondary school, they
often do not receive services at all. We would like
there to be a longer lead-in time for transition. It is
not that those youngsters should be accessing
services all the time—that may not be
appropriate—but when needs arise, there should
be services that offer long-term planning to
support them through transition.
12:00
Dr Murray: My understanding of the issue may
not be correct and I do not have the paperwork
with me, but I thought that the legislation would
require the plan to be complete at least a year
before the child left, rather than its being started a
year before the child left.
Anna Boni of ASPEP felt that the bill would not
add value to the existing good practice to do with
key workers that arose from the recommendations
of the Beattie committee. You are obviously
concerned about the involvement of therapy
services. Are we missing an opportunity to
strengthen the requirements in the legislation for
the times of transition? Are the problems
principally to do with financial resources and
human resources, or can we address a legislative
failure in order to add value to the existing good
practice? Could the bill address the problems of
transition, or are the problems operational?
Felicity McElderry: We have to understand and
highlight the needs of young people. The services
must be needs led and we have to consider the
required outcomes. As it stands, I do not think that
the bill will improve the situation. I agree that the
bill should be more explicit.
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Dr Murray: Could those issues be addressed in
the code of practice?
Felicity McElderry: Yes—perhaps so.
Mr Macintosh: You all spoke about the lack of
clarity in lines of accountability and responsibility.
That lack was thrown into sharp relief during
consideration of appeals tribunals. How would
your services respond to an appeals tribunal?
Currently, the education authority has to appear
before an appeals tribunal, but if the service
concerned were one that your organisations
provided, how would you be represented at that
tribunal? Would you respond directly to the
tribunal or to the education authority? Have you
considered how the bill will affect that?
Lesley Bruce: In all my working years, I have
never been involved in a tribunal, so it is difficult to
know how we might respond. If things had
reached the stage of a tribunal, it would be an
indication that our multi-agency working had not
been effective enough and that a parent had real
concerns. I would hope to support the parent as
much as possible, to be open and honest, and to
be as helpful as I possibly could through the
process. Are you asking me how much time
appeals tribunals might involve for our service?
Mr Macintosh: No. My experience—I do not
know whether it is yours, too—is that the amount
of time that children get with a therapist is a bone
of contention for many families and parents.
Kim Hartley: That is a key point, which gives
me the opportunity to pick up on something that
Anna Boni said. Just because we work for a health
body, that does not mean that we apply a medical
model. We apply the social model of disability. To
suggest that because of our employer we do not
have
a
broader
spectrum
reflects
a
misunderstanding
of
evidence-based
best
practice. We frequently encounter that difficulty.
I explained in my written submission that in
speech therapy—I suspect that it is the same in
the other two therapies—there are two elements to
therapeutic programmes. There is direct and/or
indirect work. Sometimes we get to a tribunal and
people say, “We want you to see the child one-toone for half an hour a week.” Evidence-based best
practice might suggest that that is not the best
thing to do. The traditional view is that if therapists
spend half an hour in a room once a week with a
child, that will make a difference to the child’s
functioning for 24 hours a day, seven days a
week. Parents and our education colleagues must
recognise evidence-based best practice. The fact
that they sometimes do not is an underlying
difficulty that creates a lot of tension.
Mr Macintosh: I assumed that Anna Boni’s
points were directed not at people like you but at
people like us and at parents and teachers,
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because we automatically assume that a medical
model is used and that you will be measured
according to the minutes that you give a child. Let
us assume that we spread the word and people
understand that you can provide an effective
model of care based on best practice and
experience. There will still be disputes—often
caused by a lack of understanding—and those
disputes will end up being resolved at a tribunal.
That is the point that I am making. We can work
towards ensuring that they do not go to a tribunal
but, when they do, how will they be resolved? How
will the tribunal assess your service’s input to a
child’s care?

concern about a particular therapy, the people with
the expertise need to discuss that with and work
alongside the family. However, tribunal panels
need to be skilled in dealing with the relevant
aspect of the child’s function and to have access
to training and expert advice, whether that is from
experienced practitioners in the local service or
from professional bodies. Cases have arisen in
England in which advice has been taken that we
would not consider reflected best practice. Local
authorities have been somewhat confused by the
advice that they have been given at tribunals
because they have not sought independent
advice.

Kim Hartley: The question relates to who
determines the best way forward for a particular
child. Every therapist has to be registered with the
Health Professions Council. In order to be a
registered practitioner, one has to apply the
clinical guidelines that have been developed
through evidence gathering and professional
consensus. The guidelines may state the best way
of dealing with a child with certain difficulties and I
would hope that the tribunal would recognise the
authority of those guidelines. I do not want to
undermine the status of lay people, but what we
do with children should be based on clear
evidence, rather than on what people would like to
see happen.

Mr Macintosh: On that point, it is my
understanding that health boards would not accept
a private assessment that was produced by a
family and that such an assessment would not be
recognised by therapists. Am I right about that?
The bill will place a duty on local authorities to take
account of independent assessments that are
produced by parents to justify their child’s needs. I
could be wrong, but I think that, when a parent has
such an assessment made, it tends to be rejected
not by the education authority but by the health
professionals, who will say that it does not reflect
their professional judgment. Is that the case, or am
I misreading the situation?

Mr Macintosh: I appreciate that, but parents will
go to tribunals when their child who has been
getting an hour with a therapist every week does
not get that hour any more. That can be for
various reasons. It may be nothing to do with the
fact that the child does not need the therapy; it
may be because no therapy is available or
because of waiting lists. Have you thought about
how you respond? Do you go to the tribunal in
person? Do you wait until the education authority
tells you what to do? Do you have a duty to the
tribunal? It is not clear how the tribunal’s decision
directly impacts on you.
Felicity McElderry: That is made clear in the
bill, although the tribunal does not seem to have
the power to make a decision on other agencies’
input. That is a concern and it could be frustrating
for parents for the reasons that you describe.
To return to the other point, therapists are
moving forward, because of the evidence base, to
consider needs-led provision and the provision of
services in different ways. It is important for
therapists to build in regular reviews; a situation in
which a child has an hour’s therapy a week for a
certain number of months is no longer appropriate.
Regular reviews are required and they should take
place in partnership with parents, families and
teachers.
I see no problem with direct involvement with
tribunals, as that can be helpful. Where there is

Lesley Bruce: If an education authority had an
independent assessment made of a child who it
knew was having physiotherapy, speech therapy
or occupational therapy locally, the authority would
refer that assessment to the local supplier of the
service.
Mr Macintosh: I am talking about parents who
have a private assessment made of their child.
Lesley Bruce: I take it that those parents would
say that the assessment was evidence for
increasing therapy.
Mr Macintosh: Exactly.
Lesley Bruce: If a director gets such a
statement, they often go back to the health
authority for its opinion and the two opinions are
considered together. We would also consider
where the assessment had come from. We would
take cognisance of assessments that are done by
bona fide groups such as Bobath Scotland, but in
other cases we might say that the knowledge base
of the group that has made the assessment is not
as sound as we would like it to be. We are often
asked for our opinion on independent
assessments.
Felicity McElderry: There is sometimes
recourse to my organisation and probably to those
of my colleagues as well. We represent
professional bodies that have independent
advisory services that authorities can use if they
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find it difficult to make a decision on what they
view as conflicting advice.

helpful if there were a code of practice that
included such advice.

Mr Macintosh: I want to flag up the fact that we
are building into the bill the right for private
assessments to carry more weight than they have
done in the past. I worry that that might be a
source of conflict.

In the area in which I work, three schools have
been built through private finance initiative
funding. However, in no case were any of the
professions asked what disability access would be
required or what facilities ought to be put in the
school. We are still mystified about what
arrangements have been made. There should be
collaboration at the design stage to ensure that
new schools have appropriate facilities.

Kim Hartley: In some cases, there is already
conflict. Private therapists have different
motivations and might recommend a particular line
of therapy that would not necessarily be
recommended by a public sector therapist. There
are different motivations on both sides. Although
we would not want to restrict anyone’s access to
any therapy that they wanted to take up, we would
seek reassurance that those therapists were
properly registered and accredited by the Health
Professions Council in partnership with a
professional body.
The Convener: You are saying that there is an
element of discretion based on the expertise of the
person and your knowledge of them, for example.
Kim Hartley: Yes.
12:15
Felicity McElderry: Our good practice would
recommend that the child and the family be kept at
the centre of the procedure so that we do not end
up with various professionals fighting over the
child. Problems can arise, however, and we
recommend
that
the
therapists
involved
communicate with one another. They might have
arrived at different findings for good reasons—the
timing of the various assessments, for example.
Some of the issues can be resolved through
communication.
Ms Byrne: Will there be sufficient resources in
schools to pay for the work that you will need to
do, given that additional support needs will be
identified and that there will be more demand for
your services? How do you feel about the facilities
that exist? Should we examine that area?
Lesley Bruce: Facilities are woefully inadequate
in many cases. Often, the only place where I can
work is the medical room, which has a bed in it
and other equipment, as well as lots of stuff that
the school stores in there. It is difficult to get a flat
area in which to work with the children. Working in
the classroom is encouraged and we do that as
much as we can. Occasionally, however,
especially with children who have attention
problems, we have to work outside the classroom.
The issue is about sharing facilities and having
respect for other people’s professions. Head
teachers should be advised that they need to try to
find somewhere suitable for us to work. It would be
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Kim Hartley: I agree that, often, the physical
resources that are available in the school are not
conducive to effective therapy. The access
strategies are welcome. A big part of that, for us,
relates to communication in the school. That
means that a lot of work will go on in relation to
indirect therapy as well. Indirect therapy is about
training, supporting and providing guidance to the
teaching staff and the teaching assistants. The
time available to provide that, through one-to-one
discussions, training sessions and staff support
sessions, is pretty tight. That causes a few
problems.
Felicity McElderry: Facilities vary a lot and are
limited in some places. The access strategies give
us great opportunities to ensure that people use
facilities properly and get advice from therapists
about what might be needed. Because therapists
will not use the areas all the time and would not
expect to have space set aside for them
permanently, the areas that they use could, if they
are designed well, be used for a variety of other
purposes.
Ms Byrne: Convener, I hope that we can
suggest that the code of practice—
The Convener: We will discuss our conclusions
in due course. The point has been taken on board.
Ms Byrne: I read Felicity McElderry’s comments
about assessment and intervention. I ask her to
elaborate on her views on more complex
assessment needs and the guidance on that issue
that she thinks is required in the code of practice.
What does she mean by more complex
assessment needs?
Felicity McElderry: I was referring to children
who have been somewhat overlooked in the past,
such as those who have developmental coordination disorder, one element of which is
dyspraxia. As well as their motor needs, those
children often have associated language needs
and difficulties with aspects of perception, and
they frequently run into problems with self-esteem
and psychological functioning, particularly those
who are cognitively able. Although if one met such
children they might superficially appear not to
have a major disability, they often have complex
problems that affect all aspects of learning in
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school. The evidence shows that we can do a lot
to help that type of child—not only those with that
specific diagnosis—particularly if we intervene
early, but we must ensure that they are not
missed.
Ms Byrne: Is there existing good practice on the
issue that we could examine?
Felicity McElderry: There are examples of local
good practice that would illustrate my point.
Ms Byrne: It would be worth while if you could
provide some information about that.
The Convener: I will ask the question about
schools that I asked the previous panel of
witnesses. I dare say that the involvement of
therapists in different schools, situations and local
authorities varies substantially. Is there a
preference for the best way in which to do that? Is
it best to have people stationed in schools or for
them to be responsible for a number of schools
and to visit them from other headquarters? Is there
a best way in which to achieve a feeling of working
together?
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That approach will be extended into primary and
secondary education.
Felicity McElderry: We are discussing a
complex area of work. We try to ensure that the
teams in our service are as integrated as possible,
which means considering integration between OTs
who work in social services and those who are in
health. We bring together the skills of both so that
only one therapist sees the child, which is much
more cost effective and much better for working
with families and teachers. Within the teams, we
aim to have specialists on particular matters, such
as adapting school buildings. Team members can
call on specialists within their team to provide
support with a particularly complex piece of work
relating to a child.
The Convener: Thank you very much. That is
helpful. The committee is grateful for your input
this morning and there are one or two points that
you might come back to us on. If, on reflection,
there are points that you want to let us know
about, we would be grateful if you raised them.
Your input on the bill has been helpful.

Kim Hartley: We could provide the committee
with information on existing models of good
practice throughout the country.
The Convener: That would be helpful.
Felicity McElderry: We hope that the provision
of occupational therapy services will be flexible.
Things are changing and there is more possibility
for the relocation of services, perhaps within
community schools. We do not want people who
provide services to be based in a centre that is
seen as a health centre from which they go out to
work in schools. If anything, such centres are
simply a resource base. Multi-agency approaches
and interdisciplinary working take place on school
grounds.
The Convener: Is the arrangement whereby
people serve a discrete cluster of schools, such as
a secondary school and associated primary
schools, helpful?
Lesley Bruce: That can be helpful, but
therapists tend to follow the child. The
arrangement you describe could be helpful when
children move from a feeder primary to a high
school. However, children often go to a
mainstream primary, but because they need a little
more support in secondary school, they go to a
school with a different catchment area. In such
cases, the therapist tends to follow the child.
In Fife, a pre-school approach is being adopted
that involves six teams. Therapists are part of
individual teams and they return to the base at the
beginning and end of the day, but they work in a
multi-agency team for most of the working day.
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SUBMISSION FROM THE SCOTTISH ASSOCIATION FOR THE TEACHING OF ENGLISH AS
AN ADDITIONAL LANGUAGE
Why the Additional Support for Learning Bill (ASL Bill) does not address the needs of pupils with
English as an additional language
Background to English as an additional language (EAL):
Pre-1980s, bilingual pupils were identified by class teachers, removed from the class and ‘taught’
English by EAL Teachers using foreign language methodologies.
However, results showed that these pupils were massively underachieving in their schoolwork.
Research identified the problem: while these pupils had surface fluency in English, they had not
acquired the academic language, nor had the cultural or linguistic background to access the
curriculum.
This resulted in a complete change in EAL working practice. Now, trained EAL teachers assess
bilingual pupils’ needs and work mainly in the classroom with class teachers, implementing
strategies to help the pupils access the curriculum.
Ordinary class teachers do not have EAL training, so the normal, professional judgment they use
would result in unsound assessments with respect to bilingual pupils, whose rights to an
appropriate education would have been denied.
My basic premise is that bilingualism is an asset.
From a global perspective, the norm is bilingualism (or, in many cases, multilingualism).
In Scotland the norm is monolingualism. Monolinguals are always dependent people whose
dependence results in self imposed barriers to success and enrichment 114 .
Including EAL pupils in the ASL Bill demonstrates this negative and restrictive attitude.
What bilingual pupils need to succeed is the language which allows them to access the curriculum.
What will happen if EAL pupils are included in the ASL Bill
There is no evidence that this committee has followed the guidelines of the Race Relations
(Amendment) Act 2000 (RRA Act). This outlaws discrimination by any public body in carrying out
any of its functions 115 .
No effort has been made to ensure the elimination of the unlawful discrimination that will result if
the ASL Bill is enacted as it stands. For example, there is no entitlement to first
language assessments, translations or interpreters for EAL pupils or their parents.
I am concerned about what would actually happen in the classroom if this bill, as written, becomes
law. Increasing numbers of bilingual pupils will be inappropriately placed in low achieving groups
while those bilingual pupils who do have ‘additional support needs’ will not be assessed properly
(the Bill makes no provision for anything else to happen).
If you leave the Bill as it is, there will inevitably be challenges, based on racial and human rights
infringements.
Suggested solutions:
The Scottish Executive develops:
National Guidelines and a Code of Practice specifically for pupils with English as an additional
language incorporated within the ASL Bill
OR
National Guidelines and a Code of Practice specifically for pupils with English as an additional
language linked with the RRA Act

114
115
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‘Language and Literacy Policy in Scotland’ by Joseph Lo Bianco, Scottish CILT, 2001, pp 15-16
EIS Race Relations (amended) Act Handout.
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SUBMISSION FROM SOCIAL EMOTIONAL AND BEHAVIOURAL DIFFICULTIES ASSOCIATION
(SEBDA) AND HARMENY EDUCATION TRUST LIMITED
SEBDA exists to promote excellence in services for children and young people who have emotional
and behavioural difficulties and to support those who work with them.
SEBDA has been active for fifty years. In 2003 it changed its present name from the Association of
Workers for Children with EBD.
SEBDA is concerned with children and young people of all ages in whatever setting their special
need is found.
SEBDA is multi-professional, fostering the mutual understanding amongst the different professional
groups that is essential to effective work. It supports workers in schools, mainstream or special,
day or residential, maintained, non maintained or independent; in social services units, field or
residential; in voluntary societies; in health settings.
SEBDA is run by its members. A small Executive carries out the policies formed in National
Council meetings held quarterly and attended by representatives of the regions. Officers are
elected by the whole membership and all give their services voluntarily
Introduction
SEBDA and Harmeny are pleased to respond to the Education Committee’s call seeking views on
the general principles within the Bill.
We recognise that the key aim is “to ensure all pupils – regardless of their needs – can access the
necessary support to achieve their full potential and enjoy a positive, inclusive education.”(Scottish
Executive website 30.10.03)
There can be no argument about the positive thrust of this aim
Background
The Scottish Executive has introduced a Bill that will remove the Record of Needs (in England and
Wales known as a Statement of SEN) and proposes to replace the term SEN with a new label
‘additional support needs’ [ASN].
Peter Peacock, Education Minister, writes in the preamble to the consultation document, on
which SEBDA has been invited to comment to the Scottish Parliament Education Committee:
‘While the introduction of the concept of special educational needs was a positive move away from
the unhelpful labeling of those previously considered to be 'ineducable' [sic], opinions and
perceptions, policies and practice have all moved on in ways which the current system fails to
account for’.
A holistic approach to meeting children’s needs is the aim of this Bill and it is to be hoped that more
will be available for individual children than previously on offer.
Over the last three years much work has been done to develop the ideas in the Bill. In essence,
the work started in the 1980s through the legislation bringing SEN forward and developing rights
through the Record of Needs (RON) and was followed up by Professor Sheila Riddell and
colleagues in a report that suggested the use of the term ‘severe low incidence disability’ instead of
SEN. This report noted that some students with SEBD did not have a RoN despite a high level of
need. However, there was no gauging of what represented 'severe low incidence special needs' for
the large group of pupils with SEBD and this led to some confusion as to how the level of need
would be assessed within the SEBD grouping. The current position is to look at individuals within a
multi-disciplinary framework without the RoN but using a new document called the Coordinated
Support Plan (CSP). There is a new duty on education authorities to specifically co-ordinate the
support to be provided (section 9(5)(d) and (6)-(7). It is hoped that this approach will provide a
more comprehensive and supportive framework than existing legislation.
The General Principles of the Bill
The key aim is 'to ensure all pupils – regardless of their needs – can access the necessary support
to achieve their full potential and enjoy a positive, inclusive education.'(Scottish Executive website
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30.10.03). There can be no argument about the positive thrust of this aim. However, there needs to
be clarity regarding issues outlined below.
Definition of inclusion
'Inclusive education' must not mean that parents and children are excluded from the best and
appropriate provision whether this is in a specialist environment or within a mainstream school
setting. If inclusion on mainstream sites is to be experienced by more children with SEBD then
schools and other institutions have to take as their starting point the social, emotional and
developmental needs of all pupils. SEBDA advocates better resourcing for support and guidance
work to help pupils with SEBD and the training of all staff in understanding and managing SEBD,
believing that this will foster the engagement of increasing numbers of 'at risk' children.
Joined-up approach
SEBDA members should welcome the intention of the Bill to provide ‘joined –up services’, creating
a duty on local authorities' health and social services to work together to develop integrated
support for individual children. As an intra- and inter-disciplinary organisation. SEBDA emphasises
the importance of multi-disciplinary training and a common understanding about the needs of
children and young people with SEBD. The Association also promotes 'joined up' solutions across
professional, agency, physical and psychological boundaries between education, social work,
health and justice.
ASN instead of SEN.
Soundings of some of our Scottish members' views indicate no love for the continued use of the
term 'special educational needs'. In some areas at least, rarely have children with SEBD acquired a
Record of Needs, which tend to have been used more for children with learning or sensory
difficulties. As in England, 'behaviour' can be seen as an issue apart, with separate services/staff
(other than Support for Learning teachers) devoted to tackling it. We would therefore welcome an
interpretation of the term Additional Support Needs that aids the removal of barriers, which hamper
delivery of appropriate services to pupils with SEBD. Many children displaying 'bad behaviour' have
complex and sometimes traumatic histories, which need specialist, often multi-agency intervention.
Further, research consistently shows that many pupils with SEBD have unaddressed learning
needs that can compound their disruptive behaviour. In the ASN definition, a brief reference to
'behaviour difficulties' indicates that those with SEBD do fall within the remit of the Bill. But in
practice, will they? We would like to see a strengthening of the wording in any government
guidance to ensure that those with SEBD are entitled to as many rights as pupils with other ASN.
Co-ordinated Support Plan
We welcome the development of the CSP but (see above) urge that CSP should:
where appropriate, be given to pupils with SEBD as much as to pupils with other ASN;
ensure the involvement of social, health and other agencies as, if not more strongly, than under the
Record of Needs system;
happen regardless of whether the students are currently educated in a mainstream state or
recognised voluntary or other alternative educational establishment. In other words the fact that a
child resides in a local authority area should be sufficient to make resources available for that child
using a CSP.
Conclusions
SEBDA sees the potential of the Bill for promoting more inclusive practice and for better addressing
the needs of pupils with SEBD, but feels that training in SEBD is a key issue. We urge the Scottish
Executive to provide wider training to student and qualified teachers, in understanding and
developing skills in working with pupils with SEBD. SEBDA has much experience of working with
teachers from mainstream and specialist environments who request and state the need for such
training, including certificated courses. Indeed we would recommend our own accredited
certificated, distance education course. We would also like our Scottish members to have input into
the content of any guidance when, as presumably will happen, the Bill becomes law.
Finally, the issue of costing and adequate preparation for implementing the Bill must be put into
perspective and thought through before implementation. If the potential uptake for CSP’s becomes
a reality, how does the Executive intend to fund it?


332

34

Education Committee, 2nd Report, 2004 (Session 2)– ANNEXE E
SUBMISSION FROM SCOTTISH NETWORK FOR ABLE PUPILS
In general it was felt that the submissions made by SNAP to the draft Bill have been taken on
board. In particular the language of the Bill is much more inclusive. We welcome many of the
changes that have been made. One or two concerns remain and these are outlined below.
1. The shift in terminology is welcomed. The wording as it now exists is felt to be much more
inclusive and it is much more likely that more able pupils and their parents could see that the Bill
could apply to individual circumstances in which high ability is a factor. One reservation remains:
why does the word adverse appear in paragraph 2 (coordinated support plans).
2. There may be a danger that the focus remain on the child rather than on the provision and
support made available in the school and / or on the wider cultural circumstances that the child is
experiencing. An issue for particularly able children is that the circumstances in which they find
themselves excludes them through lack of appropriate challenge. This in turn can lead to the child
not being able to benefit from the school education that is available to him/her with possible
subsidiary emotional and behavioural issues arising. There are also instances of doubleexceptionality which often requires action to be taken that relates to the context that the child finds
themselves in rather than child-focussed support.
3. There is a danger that in practice formal assessment for a more able child may be interpreted as
a standardised or formal test carried out by an educational psychologist.
4. The requirement for local authorities to take the lead role in coordinating support from a number
of services offers a significant challenge that may in practice prove unreasonable and difficult to
achieve.

SUBMISSION FROM ENABLE
ENABLE broadly welcomes the proposed Education (Additional Support for Learning) (Scotland)
Bill to extend educational support to children with additional support needs. Education is a
fundamental human right of all children 116 . When ENABLE was founded in 1954 there we still
some children with learning disabilities who were regarded as ineducable. It is, in part, due to the
campaigning of our voluntary members that all children with learning disabilties are today offered
educational opportunities.
ENABLE has consulted on the Bill with its members, including ENABLE’s Children’s Committee
which deals specifically with policies relating to children with learning disabilities. Our position is
that, whilst broadly welcoming the Bill, we do have areas of concern which are outlined below.
ENABLE’s position can be summarised as follows:
We are deeply concerned that children with learning disabilities and profound needs will lose out
because finite resources will be stretched further due to the widening of the definition of “additional
support needs”. Already there are not sufficient resources allocated to enable children with
learning disabilities to be educated alongside their peers. Any extension in the definition of those
requiring support will mean an increase in the numbers of children being afforded this support.
116

Principle 7 of the UN Declaration of the Rights of the Child reads ‘The child is entitled to receive
education, which shall be free and compulsory, at least in the elementary stages. He shall be given an
education which will promote his general culture and enable him, on a basis of equal opportunity, to develop
his abilities, his individual judgement, and his sense of moral and social responsibility, and to become a useful
member of society.

The best interests of the child shall be the guiding principle of those responsible for his education and
guidance; that responsibility lies in the first place with his parents.
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ENABLE believes this should not be at the expense of children already entitled to additional
support and that sufficient resources need to be committed to ensure that this does not happen.
We welcome the commitment to inter-agency working. However this must be supported by clear
agreements about inter-agency funding and resource allocation.
The issue of how local authorities will decide which children will have a Co-ordinated Support Plan
needs clarification. There needs to be clear national criteria that will be implemented consistently
across Scotland.
We are concerned that the need for, and benefits of, a CSP are explained to parents and to
children themselves. Experience demonstrates that services are provided to those that shout
loudest and often not to those most in need. The Guidance should clearly outline the process of
identifying those in need of a CSP.
Currently a Record of Needs can be done for a child from the age of 2. The Bill proposes that
CSPs will be for children in publicly funded provision for those aged 3 and upwards. We are
concerned that younger children may lose out because of this. There are a number of conditions
where early diagnosis and intervention leads to a better quality of life for all involved. We also
believe that CSPs should be available for all children who need them, not only those in publicly
funded provision.
We welcome that the recommended time to begin looking at transition has been extended to 12
months from the previous 6 months. It is our experience that work needs to start at least 2 years
before, and earlier for some young people, particularly those with very complex needs.
We are concerned with the independence of mediation services which have to be provided free of
charge by the education authority. Even where these mediation services act independently the
issue of where their funding comes from may affect the perception of their independence. HMI
have a good track record in helping to resolve disputes and are highly respected. We would
recommend that mediation would sit better with HMI as an arm of the Scottish Executive.
We are concerned that legal aid will not be available for representation at tribunals. The
suggestion that no parties should be legally represented is weak and would lead to inequalities in
process as local authorities would naturally seek the advice of their own lawyers – a resource
which poorer parents would not have. Parents - who will be emotionally involved - will be expected
to represent their case against professionals from the educational authorities.
ENABLE does though wish to record some very welcome proposals in the Bill which include:
The Code of Practice which is stronger than guidelines and should lead to greater equity across
Scotland in the way the Act will be implemented.
The fact that mediation is to be introduced across Scotland.
The intention that the bureaucracy experienced with the Record of Needs process should be
reduced.
The principle of a CSP is an improvement as it should focus on abilities and realising potential and
is therefore more positive.
The widening of the definition of additional support will raise awareness of need and may mean
more resources in the long term.
The fact that the Bill recognises the importance of transition periods. This will raise awareness of
the issues involved.
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SUBMISSION FROM CAPABILITY SCOTLAND
As the country’s leading disability organisation working for a fair and just Scotland, Capability
Scotland provides education for disabled children of all ages. We support families all over the
country with disabled children and young people in a wide variety of mainstream and three
specialist schools. Many of these children and young people have multiple disabilities and/or
complex needs and our experience demonstrates that there were significant problems with the
Record of Need system. It is often cumbersome and bureaucratic, adversarial and lacking in
uniformity. Capability Scotland supports the aim of reforming the current process and of making it
more responsive to meeting the needs of children and young people and the wishes of their
parents. However we have serious concerns about some of the provisions in the bill that are
detailed below.
Assessment
Detailed assessment process in the Code of Practice
The bill removes statutory multi-professional assessments. The Education Authority is only obliged
to seek advice from other agencies when they deem it necessary. 117 Capability Scotland is
concerned that the bill is too vague in detailing the process for identifying the additional support
needs of a child and leaves too much autonomy in the hands of the Education Authority. The
decision as to when to, ‘seek and take account of relevant advice and information from such
appropriate agencies’ will no doubt vary across the country. Thus the current situation of inequity of
service could well continue under the new system. In one local authority only 0.7% of pupils had a
Record of Need whilst in another area 3.7% had Record of Needs 118 . The Code of Practice should
state clearly the process for identifying and assessing need. Obviously the detail will vary for young
people and that is right and proper. However there must be tighter regulations to ensure that young
people with complex needs are given full and thorough assessment. This is important to ensure
that the needs of the child are met but also to create greater homogeneity across Scotland.
Statutory duties in the bill for the Education Authority to consult with other agencies.
Furthermore the face of the bill itself should include duties on the Education Authority to consult
with other agencies when assessing additional support needs. If not included within statute the
potential exists for young people with complex needs not to receive appropriate assessments.
Currently some young people are assessed to the level of the authorities resource, rather than to
the point of their need. It is important that the legislation strikes a better balance between removing
unnecessary reviews for children who do not need them and ensuring that the additional support
needs of young people are properly assessed and resourced. It is reasonable that the Education
Authority takes the lead in co-ordinating assessment and the implementation of support, but there
needs to be a statutory duty to involve other agencies.
Change the criteria for the Co-ordinated Support Plan.
Under the new proposals children and young people will be entitled to a CSP if they face complex
and multiple barriers to learning and require frequent access to a diversity of services out with the
Education Authority. This means that the bar for receiving a CSP is considerably higher than for
receiving a Record of Need. The CSP is the only resourced part of the legislation that can act as a
guarantee on the provision of aids and services. Currently the PLP format is not developed far
enough to adequately deal with the increase in numbers of children it will have to accommodate.
Children and young people who do not require services out with the Education Authority may still
require co-ordination of services and significantly benefit from a document detailing the level and
frequency of support to which they are entitled. The CSP is a useful document as it provides
parents with the right of appeal on the provisions of their child’s additional support needs. Individual
Education Plans (IEP’s) and Personal Learning Plans (PLP’s) although useful in setting educational
targets do not guarantee access to aids and services. We recommend that the bar for receiving a
CSP should be the need for aids and services rather than the need for services out with the
Education Authority.
Cost
Inconsistent with other pieces of legislation
117
118

Section 10 (2) (a)
School Census, The Scottish Executive, (September 1999)
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This cost 119 stipulation is not consistent with other pieces of disability legislation. The DDA requires
goods and service providers to make ‘reasonable adjustments’ so that their service is available to
disabled people. This may involve a cost exercise but not necessarily. The DDA does not put any
restriction on the amount of money to be spent on changing service practices nor does it suggest
that excessive cost be used as a factor to avoid adjusting practice. Furthermore the DDA is a piece
of legislation that deals primarily with rights afforded to disabled people as consumers. The right to
education is a markedly different issue from consumer rights.
The Standards in Scotland’s Schools Act (2000) provided more detailed legislation regarding the
cost implications of educating young people with additional support needs. It stated that the
circumstances by which a young person might not be educated at a mainstream school is “where
the placing of the child in a mainstream school would result in unreasonable public expenditure
being incurred that would not ordinarily be incurred.” 120 This legislation, although bringing the issue
of cost into the bill does not preclude adequate and effective provision of education, it merely
determines the school setting. The current bill must provide more detail to ensure that cost does
not determine the quality and provision of a young person’s education.
Making a bad situation worse
The current Additional Support for Learning Bill provides Education Authorities the option to avoid
providing education to young people because the cost would be unreasonable. We are fully aware
that the Education Authority has a responsibility to be accountable regarding their use of public
funds. We are also aware that cost is currently used as a reason to avoid providing adequate
provision for children with additional support needs. However there is no reason to codify this
unfortunate situation in statute. By doing so the bill affords the Education Authority more rights to
avoid fulfilling their duties to provide resourced education for young people with additional support
needs. Furthermore the cost implications of educating a child with additional support needs may lie
with another agency. The Education Authority has no authority to spend another agencies budget.
In addition it is almost impossible to expect the Education Authority to determine what is a
reasonable expense from another agencies budget.
Inconsistent with Scottish Executive targets
The Scottish Executive has made it clear through its social justice agenda that it is committed to,
‘Make sure that every young person leaves school with the maximum level of skills and
qualifications possible.’ 121 To make that target a reality disabled young people with complex
additional support needs must be properly resourced throughout school. By including the cost on
the face of the bill the Executive is saying to parents and young people that cost is more important
that meeting their needs. The legal rights of children with additional support needs would be
markedly reduced and even more concerning, children with the most complex needs could be left
to the bottom of the provision pile because their needs are the most expensive to meet. Capability
Scotland recommends that the cost stipulation is removed or failing that it is expanded upon to
protect a young person’s right to education.
Transitions
New timetable is too short
Through our experience as an education provider for children and young people with additional
support needs we recognise that the transition from school to adulthood can be difficult and
requires careful planning and preparation. The bill proposes that the Future Needs Assessment
process is done away with, and that planning and preparation for post-school transitions should be
extended to all those pupils with additional support needs. New duties regarding the sharing of
information have been introduced 122 . However Capability Scotland believes that this whole process
119

Under Section 3 (General Powers and Duties: General functions of the Education Authority in
relation to additional support needs) subsection 2 the Education Authority is required to make
‘adequate and effective provision for such additional support as is required by children and young
people with additional support needs.’ However the Education Authority is not required to do
anything that is, ‘not practicable at reasonable cost.’119
120
Section 15, Standards in Scotland’s Schools (2000)
121
Social Justice....a Scotland where everyone matters. Annual Report 2002.p31
122
The Education Authority must request information 12 months before the young person is due to
leave school and bound to provide information 6 months before leaving school. (Section 10 and 11)
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is far too short. The current Future Needs Assessment starts at 14. We regularly find this process
extremely frustrating and convoluted. Ensuring that a young person has all the resources that
he/she needs post school involves the coordination of services across the local authorities,
agencies and voluntary sector. Whilst we welcome the duties for information sharing the procedure
must start much further in advance. It also has to be recognised that the date at which a young
person is expected to, ‘cease receiving school education,’ is not static and may change throughout
the young person’s life. The planning for transition for young people with complex and additional
needs must begin at least at the age of 14 and not any later.
Legal requirement for agencies to act on these plans
Furthermore there does not appear to be any legal requirement for those agencies to act on the
information received and there is no legal obligation to implement the transition plans that have
been prepared. This weakens rather than strengthens the current Future Needs Assessment
Provision. Capability Scotland wants to see agencies have a legal responsibility to provide support
to young people undergoing transition and adhere to plans already developed. Any key worker that
is appointed to oversee these plans must be of a sufficiently senior level within the authority to
ensure compliance to agreed provision.
The Right of Appeal
Remit of the tribunal
Under the new proposals a child’s parent will be able to appeal against an Education Authority’s
decision on whether or not to prepare, review or discontinue a CSP. The first point of appeal will be
an Additional Support Needs Tribunal. This tribunal will be able to review the educational outcomes
of the CSP and the provision that it recommends. However, the judgements of the tribunal will only
be binding on the education authorities 123 . This is problematic as the whole point of the CSP is that
it co-ordinates support across the various agencies. If the appeals process is only obligatory on
education then the whole process is discredited. We understand that the rationale for this is that
Education is the lead agency and decides when others become involved. However health and
social services are vital in providing support to the education of children with additional needs.
Further appeals can be made to the Court of Session, but only on points of law.
Advocacy
We welcome the attempts to make the tribunal as conciliatory as possible, and we recognise that it
is not feasible to have legal aid at a tribunal. However, self-representation is difficult and requires a
certain degree of confidence; therefore the process of obtaining advocacy or supporter service
should be accessible and open. There is nothing to stop financially secure families from paying for
a lawyer or other advocate to speak on their behalf at the tribunal. Thus families from poorer
backgrounds 124 will not have that option available to them and could end up poorly representing
their interests. There should be a fully funded advocacy service available to all parents and young
people attending the tribunal.

FOLLOW UP SUBMISSION FROM CAPABILITY SCOTLAND
Further to our evidence session on the 26th November I am writing to highlight and extrapolate on
some of our comments regarding assessments and the criteria for receiving a CSP.
As stated in our submission we are particularly concerned that there are no duties expressed in the
bill for the Education Authority to consult with other agencies when determining the additional
support needs of a child. Whilst joint working should develop from good professional practice it
must be recognised that agencies do not always work well together. In order to ensure that a young
person is properly assessed, health, education and social work services must be involved. It is
unreasonable to assume that an education professional will need a health assessment. For
example, the need for an Occupational Therapist assessed seating support is unlikely to be noticed
123

Section 14
Capability Scotland research has shown that a fifth of our 1in4poll participants with a dependent
disabled child live on less than £200 per week. (Living on the Edge, 1in4 poll, Capability Scotland,
December 2001)
124
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by a member of the school staff but, if required will make a very great difference to the child’s
comfort and ability to concentrate.
Capability Scotland would like to see more duties in the bill to facilitate joint working assessment. In
an ideal world statutory duties should not be necessary but we know from practical experience that
integrated working is often extremely difficult. In order to protect the well being of an individual child
the duties regarding the assessment of a child must be explicit and binding for each agency.
The bill states that the bar for receiving a CSP should be on the receipt of services out with the
Education Authority. We believe that is an artificial boundary and does not recognise the extent of
co-ordination required within Education Authorities. There are many disabled children who require
the co-ordination of services, but those services reside within the Education Authority. The
complexity of support required by an increasing number of children to enable them to be educated
in mainstream settings is growing as more and more children with complex needs attend
mainstream. This may require speech and Language, Therapy Services, Educational Psychology,
Classroom Support Assistants, Guidance Staff and Advisors, amongst others, to bring their
expertise to support a child to reach her potential. Under the bill these children would not get a
CSP or any other document detailing the provision they should expect. It is our view that such
complex partnerships require a CSP to facilitate effective working relationships.
The guiding principle of the bill should be the needs of the child rather than the resources of
respective local authority agencies. We would ask the committee to review the criteria for receiving
a CSP and work to ensure that those children who need to have their services co-ordinated receive
appropriate and legally binding documentation.

SUBMISSION FROM SENSE SCOTLAND
About Sense Scotland
Sense Scotland is a leading provider of innovative services for children and adults who are
marginalised because of the complexity of their support needs – largely caused by deafblindness
or sensory impairment, physical, learning or communication difficulties. We work closely with
families and statutory colleagues.
Education (Additional Support for Learning) (Scotland) Bill
In principle, we welcome:
The term ‘Additional Support Needs’ as it encompasses a spectrum of support needs.
The commitment to joined-up working.
The designated coordinator role, and in particular, we welcome Sections 7(2)(c); 9(5)(c) to (e) and
9(6). These clauses will help by identifying the individuals who will provide support, together with
an individual whose job it will be to coordinate the various inputs. It is also appropriate that the
coordinator role can be delegated to an individual outside education if he/she is more appropriate.
(Sections 7 & 9)
The setting of minimum standards in a Code of Practice as this will help ensure responsibilities are
met. (Section 23) It is difficult to comment further until we have seen the Code but it will need to:
actively involve stakeholders in producing the Code not just in consultation,
avoid an over reliance on existing documents e.g. Manual of Good Practice and How Good is our
School? with the Code left to ‘fill in the gaps’.
Measures that ensure quality of process and service delivery will rest on the Code of Practice.
What is needed is a Code that is fresh and capable of invigorating joined-up working. Documents
written for education use are unlikely to be ‘owned by’ parents or other agencies.
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In principle, we welcome with some qualification:
The Bill goes some way to ensuring that education authorities and other defined agencies have to
share information but it does not go far enough to ensure provision will be made. (Section 2)
The removal of compulsory assessment is good as assessments often focus on the child’s
impairments rather than identifying needs arising from them – we have some concern about the
Bill’s proposals on assessment requests. (Section 6)
The duty to request information about post-school services at least 12 months before the young
person leaves school is an advance but it does not go far enough. There is no duty to ensure that
resources and provision are in place before the young person leaves school. Arrangements for
post-school provision are restricted mainly to information exchange. There is a need for clarity
about resources being in place before the young person leaves school. (Section 10(5), 10(6) and
11(2)) We recommend that the Code of Practice describes the circumstances for ensuring that
provision will be in place. We suggest adding a phrase at Section 23(2), along the lines of:
“arrangements to be made under section 11(2).”
The proposals on mediation, dispute resolution, Tribunal and Appeal system may prove complex
not only for parents but also for authority staff and other agencies. They may be difficult to
administer, time-consuming and could divert resources from meeting additional support needs.
(Section 12-15 & 17) The arrangements for dispute resolution do mark a step forward in providing a
process for resolving disputes in cases where the Tribunal system cannot operate – for children
with ASN but without a CSP. However, it is not yet clear what these processes will be (Section 17).
The Code of Practice should also deal with Dispute resolution and we suggest adding a phrase at
Section 23(2), along the lines of:
“arrangements to be made under section 17”.
We have concerns about:
The lack of clarity about “supporters” for children, young people and their parents which had been
promised in the consultation but the arrangements do not appear defined in the Bill.
The removal of arrangements for under-3s and the scant attention to preschool children. Apart from
noting “specified preschool child” (1(3)(a)), the emphasis is on “school education” throughout.
The definition of additional support needs is potentially problematic as if the child is perceived as
benefiting from school education, he or she may not be considered to have additional support
needs.
The Bill does not require education authorities to do anything that “is not practicable at a
reasonable cost”. This needs clarified either in the Bill or in the Code of Practice. (Section 7 and 9)
A further limitation on what the authority may do is contained in the two phrases:
“…so far as they have the power to do {so}.” (Section 9(5)(b))
“seek to ensure that…” (Section 9(5)(c))
These restrict the authority to what other agencies will do e.g. health, and yet, Section 19(3)(a) and
19(3)(b) allow the other agencies to refuse to comply with the EA request.
Requirements on the education authority or other agencies, to meet children’s support needs, are
weakened by the opt-out clauses cited both in sections 19(3)(a) and (b) and 19(5). The clauses
are:
(a) …incompatible with its own statutory or other duties
(b) unduly prejudices the discharge of any of its functions
We have particular concerns that other agencies (e.g. health boards) are allowed to refuse to
comply with a request from education by applying these clauses. The Bill represents a real
opportunity to strengthen joint working with other agencies.
The restriction of the designated coordinator role to the CSP. Many children and young people
require inputs from peripatetic teachers which also need coordinated. Access to a coordinator for
children with ASN would strengthen commitments by the authority and other agencies as:
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Children with ASN who are likely to require a CSP will be identified earlier. It is easier to do this if
the same teams of people are involved in identifying them. The current proposals are that the
coordinator role will come into play only after a CSP has been opened. This leaves open the
questions of: who will make the decisions, and will they have the experience to recognise and
understand low incidence disabilities.
Coordination can better ensure continuity, openness and transparency of services if it happens
with all children who have ASN. It could encourage children and families to feel part of the system
rather than seeing it as remote and adversarial. Already, there are different models of practice in
place in a few authorities in Scotland which could help inform best practice.
The intention that CSPs are restricted to those children and young people who have inputs from
agencies outwith the education authority, though 2(1)(C)(i) implies that only support from the
education authority is needed. We would welcome this limit to one criterion. However, according to
two separate responses by members of the Bill team in its evidence to the Education Committee
(Official Report, Wednesday 5th November, Col 208), the child needs also to be entitled to services
outside education.
The lack of clarity about the circumstances in which a CSP should be opened and whether other
agencies need to be involved beforehand.
The CSP will add to the number of separate plans for children, which is at odds with the
recommendations for a single assessment framework in Making it work for Scotland’s children. In
addition to the CSP, there are Personal Learning Plans, IEPs and plans for children at risk and
others.
Although the CSP will be used to record which support needs are to be provided by education and
which by other agencies, the Bill does not say that other agencies have to meet the support needs.
Assessment requests being limited to parents yet identification and assessment of most support
needs is to take place at school level. There is a particular problem at the transition from primary to
secondary. (Section 6 Assessment and examination) We anticipate a number of difficulties with the
proposed arrangements for assessment:
Concerns remain about assessment skills and experience in schools. Too much will be left to
schools and teachers to manage in the identification of ASN and know when to seek further
assessment. At the same time teachers are not able to make assessment requests. There is only a
general duty on the education authority to address the child’s ASN.
It remains unclear what the identification and assessment procedures will be at pre-school and if a
pre-school child can get a CSP. They can currently get a Record. Pre-school children benefit
greatly from an integrated approach to working – coordinating health, social work and education
inputs. Neonatal hearing screening allows hearing impairment to be identified soon after birth. An
integrated service approach might require a teacher of hearing impaired children to be involved at
6-months-old. A CSP which picks up only when the child is three years of age won’t achieve this.
The system may encourage one-off assessments. These are not the best way of determining
support needs. Assessment should be an ongoing process, holistic and relevant to the child’s
social, educational and health support needs.
Arrangements for assessment requests depend on the parent or young person being aware of
what can and cannot be achieved by an assessment. We anticipate a large number of assessment
requests to be made almost as a way of seeking a second opinion.
The education authority can decide if an assessment proceeds and, if they agree, who undertakes
it. The proposed Code of Practice may not cover assessment requests. We suggest adding in
Section 23 (2) “the making of an assessment request under section 6”.
There is a problem with naming the Tribunal “Additional Support Needs Tribunal” when it can only
consider issues related to a CSP. The Tribunal presents as a bit of an oddity as you can only get
access to it if you have a CSP, you only get a CSP if you have non-education services but the
Tribunal’s remit doesn’t extend to non-education services. Many problems currently arise with non-
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education services like the provision of speech and language therapy about which the Tribunal can
do nothing. (Section 13 References to Tribunal…)
It is essential that parents or young people can participate in the decision about who will act as
coordinator for the CSP and a referral to the Tribunal should be possible in relation to that decision.
We suggest inserting a sub-section after 13(3)(d)(i), along the lines of:
“the person designated under sub-section 7(2)(c)”
The term “significant” is used throughout and needs some qualification (e.g. at 2(1)(c) “significant
additional support”; 2(2)(a) and 2(2)(b)(ii) “significant adverse effect”; 8(3)(b) “significant change”;
and, in Schedule 2 at 3(1)(a)(ii) “significant expenditure”.
The retention of the term “special school” seems out of step with the definition of ASN.
Although children’s views are to be sought, it will be too easy to argue that a child is ‘incapable’ of
being consulted, especially when it is up to the authority to decide if the child is “incapable”. The
approach taken to consulting the child needs to be suited to the child’s abilities and communication
support needs. (Section 10 Sub-section 2) The term “incapable” is used throughout. This seems to
run contrary to the tone and values of two key pieces of legislation: the Children (Scotland) Act
1995 and the Adults with Incapacity (Scotland) Act 2000 (AWI).
In the Children (Scotland) Act, views are to be sought “…taking account of the child’s age and
maturity …” (6(1). This reflects article 12 of the UN Convention which binds states to “…assure to
the child who is capable of forming his or her own views the right to express those views…”. It
would be better if the current Bill allowed a positive presumption that a child can express his or her
own views.
Sense Scotland, together with the CALL Centre, University of Edinburgh undertook extensive work
on seeking the views of children with communication difficulties. We would welcome the chance to
contribute to the Code of Practice on seeking a child’s views, as it is vital that this section of the
Code of Practice is relevant and validated.
If capacity needs to be referred to for young people over the age of 16, it would be better if the Bill
reflected the arrangements in the AWI. It allows that capacity is not an all-or-nothing concept but
will vary with changes in the person’s condition and with the decision to be made. If need be the
Education Bill could use the terms “incapable in relation to (the specific decision)”. The AWI
generally uses the term adult. Where it does use the term “incapable”, e.g. at 53(3)(a) “the adult is
incapable as mentioned in subsection (1), it is referring back to a specific circumstance, in this case
53(1) “… the adult is incapable of taking the action, or is incapable in relation to the decision about
his property (etc)…”. The Education Bill attempts to give a definition of “incapable” at 24(1) which is
different from that given by AWI (Part 1, 1(6)) 125 . At the very least, the Bill should reflect this
definition as there is no value in introducing a new one.
The singular, “education authority”, is used throughout in conjunction with the plural verb form e.g.
“…education authority are…”. This also leads to some real difficulties with meaning, e.g. 19(5).
Adequacy of consultation
Assessment and Recording has been the subject of consultation since the spring of 2001, with
three key consultations including the draft Bill in early 2003 culminating in the current Bill. While the
consultation periods allowed were within the standard timescales, it was very difficult to get
involved in consultation sessions organised by the Executive because of the limit to spaces and the
very short notice of such events.

125

“(a) acting; or
(b) making decisions; or
(c) communicating decisions; or
(d) understanding decisions; or
(e) retaining the memory of decisions,…, by reason of mental disorder or of inability to communicate because of
physical disability; but a person shall not fall within this definition by reason only of a lack or deficiency in a faculty of
communication if that lack or deficiency can be made good by human or mechanical aid (whether of an interpretative
nature or otherwise); …”
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FOLLOW UP SUBMISSION FROM SENSE SCOTLAND
Introduction:
We are responding to a request for further information following our evidence to the Education
Committee on the Education (Additional Support for Learning)(Scotland) Bill (26th November 2003:
Dr Stuart Aitken, Sense Scotland, Panel 3).
The question posed relates to the identification and assessment process – that evidence to the
Committee has suggested the new legislation will be little different from the existing legislation on
the issue of identification and assessment. The Convener also noted towards the end of the
meeting on 26 November (column 410) an uncertainty about how assessment happens in practice.
We have taken the opportunity to try to answer both points in this paper and have consequently
copied it to Adam Ingram MSP, member of the Committee and to Robert Brown MSP, Convener of
the Committee.
Summary of our position
While the Bill appears to make little change to the current position on identification and
assessment, there will in fact be major changes. Some changes will be an improvement, others will
not. A key difficulty is that there appears to be ambiguity over the purpose of assessment – what
assessment is for.
Aim of this paper:
Here we aim to compare current legislation with provisions in the new Bill in the area of
assessment and intervention by describing:
Current arrangements and what this means in practice.
Provisions in the new bill.
Appendix: some additional points including the purpose of assessment
We also make some additional points in an Appendix, including the purpose of assessment.
First we say something briefly about what could be achieved with assessment.
Assessment – what it could achieve
In the area of additional support needs, class teachers and pupils need the information obtained
from assessments to guide what they do in the classroom, nursery, summer activity scheme and
elsewhere – not only for today, but tomorrow, next week and beyond. They need that information to
be jargon free – if they don’t understand what it means in practice, then it is likely to be of no use to
them or to the child.
The Bill presents an opportunity to emphasise and encourage joined up working where:
assessment is a natural part of teaching, therapy and other input rather than a one-off occasion
input from educators, assistants, therapists is synthesised in one assessment report
the results of assessment inform everyone working with the child regardless of their field
results lead directly to an action plan
Assessment can be the key to getting the right kind of support organised for children. Reports
shouldn’t have a life of their own – they are only as good as the contributions they make to what
happens with the child on a day to basis. We say more about the purpose of assessment in the
appendix.
Current arrangements
Under the Education (Scotland) Act 1980, there is a single process (with several stages) for
identifying special educational needs (SEN) and opening a Record of Needs. Because several
stages are identified it is known as the “staged assessment and intervention process”. The process
is led and overseen by an educational psychologist, though in practice the educational psychologist
will not usually have continuous direct involvement. To promote a seamless process, guidance was
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published in 1994 (Effective Provision for Special Educational Needs 126 , or EPSEN as it is more
commonly known).
Early stages of the process:
The first part of the process takes place over several stages and applies up to the point at which a
child is considered for a Record of Needs. Although less formal than the next stages there will
usually be a number of professionals involved, for example speech and language and/or other
therapists, and possible an educational visitor. The educational psychologist’s role will vary
depending on need. If it is decided that there are no SEN (as defined in the 1980 Act) then the
process ends there. The child will still receive support but a Record of Needs will not be opened.
Later stages of the process:
If the child is considered to have SEN then a profile of his or her needs will be drawn up, a Record
of Needs may be opened, provision made and the review process begun. This process too will be
led by the educational psychologist though again the input may be more one of overseeing rather
than direct continuous involvement. There is compulsory educational, psychological and medical
assessment or examination for all children with Records of Needs. In many cases these
assessments were not needed and children were being assessed unnecessarily.
Over the years, more and more parents focused increasingly on the completion of a formal
assessment so that a diagnosis could be made. Without a diagnosis, it is harder to open a Record
of Needs though a diagnosis is not enough on its own to guide a child’s education. Without a
Record of Needs it is harder to get access to resources. This is particularly the case with specific
literacy difficulties or dyslexia and with autistic spectrum disorders. Diagnoses – that is, identifying
an underlying condition – under the formal process are most often made by paediatricians, not the
educational psychologist.
Key elements of the existing process as it stands are:
There is staged assessment and intervention, supported by EPSEN guidance.
The educational psychologist has a role in legislation, with the duty to ensure that the process is
undertaken in accordance with legal requirements.
There is compulsory educational, psychological and medical assessment.
The focus should be on need but often the focus is on the child’s impairments. (Forms used in the
Record of Needs are designed to reflect impairments. The Scottish Executive statistics are based
on categories of impairment. These categories have changed several times over the years, making
it difficult to measure trends in impairments or conditions.)
Provisions in the new Bill
Rather than education authorities having a duty to undertake assessments there is now a general
duty on them to develop the personality, talents and mental and physical abilities of the child or
young person. In doing so they will have to identify and address individual children’s additional
support needs (ASN). In the Bill there is no requirement to assess per se. This relies on schools
being familiar with and using readily accessible assessments, as is the case under the present
arrangements. They would then only have to use more specialised assessments where necessary
and in agreement with families – and be able to identify when specialised assessments are
needed.
Up to this point the new Bill is consistent with what we’ve termed the ‘Early stages of the process”
of staged assessment and intervention under the existing system. A major improvement in the Bill
is that in place of guidance (which could be, and often was, ignored) there will be a Code of
Practice, requiring practice standards to be followed. While we haven’t seen the Code, we could
expect to see a gradual improvement in consistency of good practice across Scotland. But much
will be left to schools and teachers in the management and identification of ASN and identifying the
need for further assessment. They won’t always be in a position to do this and it is not clear who
will tell them what their next steps should be.
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There is no compulsory assessment or examination. While this is to be welcomed, school staff, that
is teachers, will be expected to do much of the assessment and setting of learning outcomes (for
instance through IEPs). Many will not have the skills and experience to do this.
Both during the early stages and later, when a Coordinated Support Plan could be in place, parents
can make an assessment request for educational, medical or psychological assessment (or
examination).
Assessment requests are likely to focus more on individual assessment and less on planning. They
emphasise identification of the impairment rather than saying what the implications are for practice.
They are less likely to contribute directly to the child’s learning outcomes through an action plan.
Assessment requests are likely to encourage one-off assessments which is not the best way of
determining support needs and meeting them. Assessment needs to be ongoing, holistic and
relevant to the child’s educational, social and health support needs.
Key elements of the assessment and intervention process under the new Bill are:
Staged assessment and intervention (not written into the Bill, but to be enforced by a Code of
Practice).
No role in law for educational psychologist.
Educational, psychological and medicalassessments are undertaken only at the request of parents.
A focus on support needs and what learning outcomes will be met by addressing these support
needs
Assessment requests may or may not inform practice in the classroom (and where possible
elsewhere, for example in respite or short breaks services).
Results of assessment requests may be left to someone else to interpret, in terms of what needs to
happen in the classroom or elsewhere – they will only work if they feed directly into the action plan
based around outcomes for the child..
Appendix One
The purpose of assessment
As we have already said, class teachers and pupils need the information obtained from
assessments to guide what they do in the classroom and elsewhere. It needs to help guide what is
done in the short and the long term. They need information that is clear and understandable so that
it can be of practical use.
Teachers also need the information from assessments – possibly undertaken by many different
agencies, at different times, with possibly a different focus – to be synthesised. That way they
understand what they need to do with the child in order that he or she can learn new skills and how
it fits with the work of others. In practice, the various sources of information often contradict each
other leaving the teachers uncertain what to do next. When that happens the safe route is to do
nothing but that doesn’t help the teacher’s confidence or the pupil’s progress.
In essence, the results of assessment must:
Inform practice in the classroom (and where possible elsewhere, for example in respite or short
breaks services).
Be clear and not left open to someone else to interpret, in terms of what needs to happen in the
classroom or elsewhere.
Contribute to an action plan based around outcomes for the child.
Reflect the child’s context. In one school a pupil might be considered as having a severe special
educational need. In a different school the same pupil’s needs may be viewed as less severe
depending on the experience of the school, its curriculum, staff skills, attitudes and other factors.
The child’s individual needs won’t be any different but the ability of the different schools to respond
to these needs is.
Additional points on assessment
There are some additional, specific points to make on assessment, each of which have been raised
at an Education Committee during its consideration of the Bill.
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The lead person and the CSP: The role of the lead person could be placed at the core of the
legislation with responsibility for day-to-day implementation, synthesising information from several
sources (both education and non-education) and helping to form learning outcomes. The lead
person should be there to ‘keep taking the temperature’. In our written evidence, we noted that the
lead person would have an important role with children who do not have a CSP but who do have a
range of education inputs (currently the lead person is restricted to children who have a CSP).
Assessment requests: As parents are the only ones who can make assessment requests, teaching
or related staff who believe that specialist assessment is needed will have to ask the parents to
make such a request. In many ways that may help to reflect a true partnership. It remains to be
seen if those parents who have less access to information and knowledge, for whatever reason, or
are less confident in raising issues, will take up the option of assessment requests.
At several points the contribution of clinical psychologists (and at Col 374, a clinical
neuropsychologist 127 ) was raised. In our experience (and for myself, writing as a psychologist) the
focus should not be on the role of clinical psychologists but the fact that some individual clinical
psychologists may have a useful contribution to make, in some areas, on occasion. The acid test is
whether findings will contribute to the child’s plan of action.
A requirement for day-to-day implementation means that educational psychologists are not well
placed to undertake the lead person roles.

SUBMISSION FROM DYSLEXIA IN SCOTLAND
I am disappointed that the concerns that we expressed during the consultation period, regarding
the position of children and young persons who may have educational support needs only, do not
appear to have been addressed.
Whilst we support the aims of the Bill in principle, this particular matter causes us the deepest of
concerns. Our telephone help-line received 6,300 calls during the year to 31st December 2002.
The depth of our concern is greatly influenced by the information we acquired, and continue to
acquire, from these calls and by the experience of many of our members.
We know that very few parents of dyslexic children voluntarily set out to obtain a Record of Needs
for their child. Most of those who do so feel driven to this course of action, as a last resort, by what
they perceive as lack of provision for their child's needs.
We note from the Policy Memorandum that secondary legislation will establish a dispute resolution
process for parents of children with additional support needs but who do not have a CSP.
Paragraph 53 of the Memorandum states that this "…will enable the provision being made to be
reviewed impartially." Provided that the outcome of the impartial review will be legally binding on
the education authority then our concerns will be substantially allayed.
We hope that the secondary legislation will be effected as soon as this Bill becomes law. If there is
to be a consultation exercise in connection with the secondary legislation we would very much like
to be involved.
Yours sincerely,
George Reilly
Chief Executive
Organisations, including Sense Scotland, organised consultation events themselves. The majority
of parents who attended our sessions had never heard of the consultations through school, where
127

In keeping with what we are saying here, the test to be applied to the clinical neuropsychologist’s
assessment findings is whether he or she interpreted the findings, jargon free, and applied them to all aspects
of the child’s curriculum.
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the Executive had circulated consultation information. On the positive side, meetings with the
Minister in the summer of 2003 were very open and responsive and seem to have led to some
improvements in the Bill. The Executive is to be applauded for facilitating this additional
consultation period. The reason we point out the difference between early and later consultations is
that ineffective consultation wastes public resources. We do not want this to happen with the Code
of Practice.
We believe that those who originally promoted change to the current system heavily influenced
early consultation. (As shown at http://www.rona.org.uk/stats.htm, out of 48 responses from
education authorities and educational psychologists, 30 wanted to replace the Record of Needs.
Out of 44 responses from parents, children and support groups, only one wanted to replace them.)
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Scottish Parliament
Education Committee
Wednesday 26 November 2003
(Morning)
[THE CONVENER opened the meeting at 09:48]

Education (Additional Support
for Learning) (Scotland) Bill:
Stage 1
The Convener (Robert Brown): Good morning
and welcome to the 11th meeting this session of
the Education Committee. We are now in public
session, so will people please ensure that their
mobile phones are not about to buzz or ring and
disturb the proceedings?
We have three panels to give evidence on the
Education (Additional Support for Learning)
(Scotland) Bill. The committee will now take
evidence from members of the first panel, who are
Sheila Roberts of the Scottish Association for the
Teaching of English as an Additional Language;
Patrick Webb, the general secretary of the Social,
Emotional and Behavioural Difficulties Association;
and Chris Smith, project leader of the Scottish
Network for Able Pupils. As always, we invite the
witnesses to give us a minute or two of
introductory observations in addition to the
paperwork that is available to the committee.
Sheila Roberts (Scottish Association for the
Teaching of English as an Additional
Language): Good morning everyone. I am an
ordinary teacher of English as an additional
language and I work in East Dunbartonshire as
part of the peripatetic team that works with
bilingual pupils. I did my specialist training at
Moray House after training as an ordinary teacher.
In East Dunbartonshire, the proportion of
bilingual pupils in schools ranges from 16 per cent
of the school population to the other extreme of 0
per cent. There are approximately 55 different
languages used daily by bilingual pupils in East
Dunbartonshire schools.
I am here today as the chair of the Scottish
Association for the Teaching of English as an
Additional Language, which is a voluntary
professional organisation of approximately 200
members. We have members in places as far
afield as Orkney, the Western Isles, and the
Borders, but the majority are in the central belt.
Most of them are practising EAL teachers but we
also have education officers, psychologists and
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others as members. We also go beyond the
borders of Scotland and have close links with our
sister organisations in England.
SATEAL’s function is to disseminate information
about teaching English as an additional language,
based on research findings. We do that by holding
conferences and putting out newsletters. We also
share good practice and network among
ourselves. At times, we also join up with the
Scottish Association for the Teaching of English as
a Foreign Language and that gives an
international aspect to our work. Earlier this month
we had a conference in Edinburgh when an
American speaker spoke about bilingual education
in the United States.
During my evidence, I will refer to SATEAL, but
at times I will refer to EAL, or English as an
additional language. I might also use the term
“bilingual pupils”, which tends to be the one that
we use. It has a much wider definition than English
as an additional language. Bilingual pupils might
well have English as their first language, or they
might speak several languages.
I checked with the convener at the start of the
meeting and, because SATEAL has not made a
submission, he gave me permission to give the
background on EAL as a professional service—I
timed my speech at two and a half minutes.
I checked with a colleague who has worked in
the system for 25 years and, until about 25 years
ago, someone in the school—the class teacher,
the depute head, the head teacher or the head of
department—would identify the pupil who could
not speak English. My colleague would be notified;
she would remove the pupil from the classroom
and teach them English using foreign language
methodology such as interactive games and
teaching grammatical structures in a systematic
way.
Approximately 20 years ago, it was observed
that those EAL pupils were massively
underachieving and not getting good exam results.
The outcome of that was that a lot of research was
undertaken, which found that those pupils were
gaining a surface fluency in English. They could
speak with a local accent and discuss such things
as football, but they could not access the
academic language that was needed for curricular
success, so they were not succeeding in exams.
That meant that we in EAL had to change our
working practice. We had to consider what we
could do to give those pupils the language that
would help them to access the curriculum.
At times during a pupil’s progress through
school, we have to reassess the language and,
depending on exams and the demands of the
curriculum, we may have to intervene and help the
pupil. That is how EAL teachers now work—mainly
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in the classroom, with classroom teachers, helping
pupils to access the curriculum.

hope that other points will come out in your
questioning.

Nowadays, every education authority in
Scotland should recognise the different kinds of
EAL pupils that exist. At one extreme, there are
pupils who are new to English, who do not have
the social language to follow a teacher saying,
“Come in and sit down. Open your jotters and turn
to page 63.” Such pupils just sit there and do not
have a clue what is going on—they have no social
language to access it. Then there are the majority
of the pupils with whom I work, who can be split
into two groups of pupils who are not achieving
their full potential. At one end of the spectrum,
there are those who are struggling with the
functions of English and trying to achieve in the
classroom. At the other end, there are those who
the class teacher thinks are doing fine but who
could—if their work was examined and they were
given a bit of help and knowledgeable input—go
from credit level 2 to credit level 1 or from general
up to credit level. Helping those pupils is my main
function as a teacher.

Patrick Webb (Social, Emotional and
Behavioural Difficulties Association): Good
morning. I am from the Harmeny Education Trust,
which is based just outside Edinburgh. I have the
pleasure of representing the Social, Emotional and
Behavioural Difficulties Association—SEBDA—
which was formerly the Association of Workers for
Children with Emotional and Behavioural
Difficulties. We became SEBDA recently, after 50
years of work with young people with emotional
and behavioural difficulties.

In 13 years as a teacher of English as an
additional language, I have had three pupils with
special educational needs—two had deafness and
one had dyslexia—so dealing with pupils with SEN
and bilingualism is not a major part of my work. I
have no issue whatever in the peripheral area of
English as an additional language and SEN.
However, in answer to your questions later, I may
put forward a different position for ordinary EAL
pupils.
Chris Smith (Scottish Network for Able
Pupils): I am a lecturer in inclusion and support
for learning at the University of Glasgow. My main
remit here is as the project leader of the Scottish
Network for Able Pupils.
The Scottish Network for Able Pupils was set up
in 1994 with funding from the Scottish Office.
Since then, we have continued to enjoy small
amounts of funding to keep the organisation going.
Our main remit is to support schools and local
authorities in educating able pupils. We have a
particular interest in the bill because it is the first
time that a piece of legislation has encompassed
children who have outstanding or exceptional
abilities. It is about time that that happened.
We also deal with children with double or dual
exceptionality—sometimes treble exceptionality—
in the sense that they may also have English as
an additional language. They may also have
social, emotional and behavioural difficulties,
autism or Asperger’s syndrome. So, it is important
for us that the bill encompasses all children rather
than—as has hitherto been the case—focusing on
deficit.
I am not going to say any more just now, as I
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We are concerned with children and young
people of all ages, in whatever setting their special
need is found. SEBDA is a multiprofessional
organisation that fosters a mutual understanding
among the different professional groups that is
essential to effective work. It supports workers in
schools—whether mainstream or special, day or
residential,
maintained,
non-maintained
or
independent—in social service field or residential
units, and in voluntary societies and health
settings. We have a membership of approximately
1,000, mostly through a variety of organisations
that do not specifically have education as their
main brief.
10:00
Young children with emotional and behavioural
difficulties are the most numerous in terms of
special educational needs, as identified in
mainstream schools or other settings. As has just
been said, they are not always recognised as
having solely emotional and behavioural
difficulties; they can have a number of issues
around them that produce behavioural difficulties
in specific settings—mostly in the classroom.
We have had a good look at the bill. There are
specific areas that we would like to address, but
we have absolutely no problem with the
Executive’s stated aim, which is
“to ensure all pupils—regardless of their needs—can
access the necessary support to achieve their full potential
and enjoy a positive, inclusive education.”

That statement is in the summary of the bill on the
Executive’s website. I do not think that anyone
would question that.
Our concerns are to do with the way in which
people will interpret the social, emotional and
behavioural difficulties grouping. What services
will be available for young people with those
difficulties, and what training is necessary—indeed
vital—to allow people in mainstream education to
have a fair chance of working with those young
people rather than moving them to settings such
as the Harmeny School? Finally, The Times
Educational Supplement Scotland of 21 November
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contained quite a large article about whether the
bill has been properly costed regarding the real
implications for the young people with whom we
will all be dealing. That is the gist of where I am
coming from.
The Convener: Thank you very much. It is not
our bill but the Executive’s. The Executive is
responsible for it, but the costing of it is something
that this committee and the Finance Committee
will be looking at closely. Indeed, that is one of the
issues that we are trying to pick up on in taking
evidence.
Do you all support the general principles of the
bill and the general framework that replaces the
record of needs with a new set-up that includes
the co-ordinated support plans, or do you have
any doubts about the general principles?
Patrick Webb: The Harmeny Education Trust
and SEBDA feel that young people with social,
emotional and behavioural difficulties were not
properly represented in the application of records
of needs. Very few of the children at Harmeny
School—only two, I think—currently have a record
of needs. Anything that will give proper
representation for parents and young people and
that will bring professionals together to work for
those young people—whether it be called a coordinated support plan or whatever—will be very
welcome indeed. From our point of view, anything
that raises the profile of being positive about
providing support will be welcomed.
Sheila Roberts: I feel very strongly that
bilingual pupils are not part of the bill. The bill has
not thought through properly and gives no
evidence of having examined properly the needs
of bilingual pupils. I fear that, without any change
to the bill or an assurance that the code of practice
will very much assert what goes on, things will go
back to the situation that existed 20 to 25 years
ago, with ordinary teachers being given the
responsibility of identifying problems although they
have received no training. There is no initial
teacher training in EAL and there is very little
professional development in it. I totally support my
classroom colleagues, but they have no
knowledge of EAL requirements beyond saying
that a child is new to English and needs to be
removed from the classroom until they are sorted.
They do not know about the child’s developing
language needs and are happy to have children in
their class although they are unaware of their
needs. I fear that EAL expertise will be ignored.
The Convener: You are identifying a difference
between bilingual pupils and pupils who come to
English anew, and you are saying that teachers’
awareness of different needs in the classroom is a
training issue.
Sheila Roberts: Yes.
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Chris Smith: I agree with my colleagues’ views
on both the issues that have been raised. I agree
with Patrick Webb that the interpretation of the bill
will be very important. At the moment, although I
can read into the bill that more able pupils will be
included, if that is not stated explicitly, there may
be a doubt as to whether they will be included in
practice. My fear is that we will go back to a
definition that is based on deficit. That is possible,
although I welcome the changes in terminology in
the current draft of the bill.
Interpretation of the bill will, therefore, be
problematic and, like Sheila Roberts, I think that
guidance—I am not so sure about a code of
practice—will help people to identify children who
have exceptional abilities. That is my key concern.
Nevertheless, in principle the bill is welcomed.
The Convener: My next question is probably
directed more to Chris Smith and Sheila Roberts.
To what extent is there a need for the involvement
of agencies outside education in dealing with
children in the categories that we are talking
about? I can see that that might be necessary in
the instance of children with SEBD, but I am not
so sure about gifted children and children with
other languages.
Sheila Roberts: There is no outside agency for
the ordinary EAL pupil.
The Convener: Might social work services be
involved in some instances, perhaps?
Sheila Roberts: No. Not in my experience or to
my knowledge.
Chris Smith: In instances of double
exceptionality, other agencies would probably be
involved. Social work services may deal with
children who are looked after who are also very
able. When other issues come into play, the
answer to your question is yes. There may also be
a role for organisations that are not traditionally
considered outside agencies. For example, there
is a child at an independent school who may well
sit his A-levels in second year, and in such cases
one has to ask about the role of higher education
and other educational organisations outwith
schools.
Sheila Roberts: Having thought about it, I
revise my answer. I work in East Dunbartonshire,
which is very much a middle-class area. In innercity areas or areas with different needs, social
work services could well be involved. With those
areas in mind, I have no problems with the bill.
However, there is no such involvement for the
average EAL pupil.
The Convener: The point affects whether a coordinated support plan arises. We want to try to
develop that.
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Lord James Douglas-Hamilton (Lothians)
(Con): I have a quick question for Sheila Roberts
about the teaching of English as an additional
language and bilingualism. That seems to be a big
area. If you think that amendments to the bill are
necessary, would you write to us on the aspects
that you are particularly concerned about? It
seems to be a large subject.
Sheila Roberts: Yes, I would be pleased to do
that.
Lord James Douglas-Hamilton: I would like to
ask about duties. The bill introduces a duty on
education authorities to identify and address the
additional support needs of all pupils for whom
they are responsible and to make adequate and
efficient provision for any additional support that is
required. Are you content with that new duty?
Chris Smith: I welcome that duty on local
authorities. Up to now, the needs of able pupils
have tended to be left to one side.
Sheila Roberts: The bill should be about
improving educational provision for children. I
have noted the definition of special educational
needs. How can the bill ensure that the
interpretation of special educational needs is
adequately and competently decided if the
decision is made by someone who has no
training?
Lord James Douglas-Hamilton: Arising out of
that, do you think that there should be a clearer
responsibility, on the part of education authorities,
for three or four-year-olds at nursery schools?
Patrick Webb: Given the complex and traumatic
histories of the young people with whom I work, it
is quite common to see a pattern of need going
way back to before they were three or four years
of age. It is important that we accept the concept
of additional support need, rather than the deficit
model—it is not many years since the Riddell
committee report discussed children with severe
low incidence and complex disabilities, so I am
quite pleased to see a positive way of looking at
the broader spectrum of needs and young people.
In terms of the children we work with, local
health visitors pick up signs and issues very early
on. One of the essences of the work is the taking
of an holistic approach.
Lord James Douglas-Hamilton: Should there
be a clearer duty in the bill in this area for those
who are three or four years old?
Patrick Webb: Absolutely.
Sheila Roberts: For EAL pupils coming into
nursery with no English language whatsoever,
good ordinary nursery provision is all that is
needed.
Lord James Douglas-Hamilton: As you know,
at present there is a duty on authorities to carry
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out compulsory assessments of children who are
being considered for a record of needs. Under the
bill, there would no longer be a duty to carry out
compulsory assessments, but parents could
request an authority to carry out a particular
assessment when the child was being considered
for additional support needs or a co-ordinated
support plan. What are your views on the removal
of compulsory assessments?
Patrick Webb: As I said earlier, only two of the
children at Harmeny have records of needs. Our
kids hit the headlines pretty quickly when they
need some response from the local authority. The
CSP should have some meat put on it. It should
ensure that children who come forward in
whatever way quickly get the paraphernalia that is
to be put round them. In other words, whether or
not assessments are made compulsory, and
whether or not the record of needs is in place,
evidence suggests that authorities respond in their
own particular way according to the local situation.
Chris Smith: I welcome the fact that there is no
compulsory assessment for gifted, talented and
more able children. However, there is a danger in
interpreting the measure on requests from
parents, because I foresee a large number of
requests for specific intelligence quotient tests,
which might pose a problem.
Lord James Douglas-Hamilton: Am I right in
thinking that Mr Patrick Webb is suggesting that
there should be a requirement on local authorities
to give due and proper consideration?
Patrick Webb: Absolutely, yes. There is no
question in my mind about that.
Lord James Douglas-Hamilton: I have a quick
question on pupils who are outwith the public
education system. I understand that there are a
certain number of pupils who, for a variety of
reasons, are not educated in mainstream schools.
Do you have any views on pupils who are being
home educated, or who are attending independent
schools or special schools?
The Convener: Do you mean in terms of the
duties on local authorities?
Lord James Douglas-Hamilton: Yes.
Patrick Webb: I looked at the record of needs
alert website, which is explicit that the measures in
the bill should apply to everybody, regardless of
where they are located for education. In particular,
many young people with emotional and
behavioural difficulties end up working for a couple
of hours at home.
Lord James Douglas-Hamilton: At present,
education authorities will be able to assist in the
identification of needs. Should they be required to
assist?
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Patrick Webb: Yes. In the foreword to the report
on the consultation on the bill, Peter Peacock
stated:
“While the introduction of the concept of ‘special
educational needs’ was a positive move away from the
unhelpful labelling of those previously considered to be
ineducable,”—

and I stress that that is his word—
“opinions and perceptions, policies and practice have all
moved on in ways which the current system fails to account
for.”

Indeed, the corollary of saying that the current
system is failing to account for some is that the
new system should account for all.
The Convener: Can we get Sheila Roberts’s
view on that?
Sheila Roberts: I am going to repeat the same
thing. For me, EAL pupils do not come under that
kind of consideration, but if the bill goes ahead as
proposed—I have to get out of my mindset that I
do not want to be part of it—there should be a
requirement for proper assessment of EAL pupils,
and it should be done according to the results of
on-going research into how best to support EAL
pupils’ access to the curriculum so that they can
gain more success through it.
The Convener: Is there a problem with
assessments that is not being picked up just now?
Sheila Roberts: There are no national
guidelines for EAL. As far as I am aware, the
Scottish Executive is not proposing to have any. It
is not putting any money into EAL. We would
welcome working on national guidelines. I think
that I am right in saying that provision throughout
Scotland is dependent on the will of local
education authorities. Provision is scattered.
10:15
Ms Rosemary Byrne (South of Scotland)
(SSP): I think that Sheila Roberts has answered
the question that I am going to put, although she
may want to add something. I will direct the
question more at Patrick Webb. I am thinking
about pupils with social, emotional and
behavioural difficulties, and the assessments of
their needs. Often, underlying hidden factors—
such as Asperger’s, autistic spectrum disorders,
dyspraxia, attention deficit hyperactivity disorder
and so on—combine to create difficulties. Are local
authorities prepared to carry out the assessments
in the way that the bill lays out, or do we need to
reconsider the agencies that should be involved
and how they should be involved?
Patrick Webb: Gosh. The answer is no, they
are not prepared. There is no real understanding
of the sheer numbers that might come forward.
With the Riddell report, which proposed the severe
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low incidence criteria, I remember that there was a
grey area about who would be included in
mainstream education and therefore who, by
definition, would have specialist resources made
available to them. The question was never
answered at the time.
You are quite right to say that many of the young
people with whom we work have other issues, but
they present primarily with behaviour that causes
problems particularly in the classroom setting.
Because there has been no teacher training in that
area, we have a work force in mainstream
education that is unable to work carefully and
precisely enough with those young people, so they
stick out more. That produces low morale and
problems for particular children within schools. Let
us take bullying as an example. I am a parent of a
child who went through a period of bullying. I can
assure members that the experience is harrowing
for families and for schools, because the schools
have to work through it and, although there are
wonderful campaigns, they are brought into the
school rather than the issue being dealt with
naturally through training.
That was a roundabout way of answering your
question, because I am afraid that there is no
specific answer until one gets down to a complex
and traumatic individual situation. In other words,
individual children count.
Individual children certainly count at Harmeny,
but we have a problem. For example, when
children come to us, how long should they access
and obtain education for? How long should we
work with them for, to work through the social
difficulties and trust and other issues, especially if
there is sexual or physical abuse in the child’s
history?
I am not sure that I have given you a satisfactory
answer, but it is probably the best that I can offer.
Ms Byrne: I will take that a step further and ask
whether multi-agency assessment is necessary.
The input of clinical psychologists would be crucial
in many cases, for example.
Patrick Webb: I do not know whether you
remember the song that starts:
“’Twas on a Monday morning the Gas man came to call”.

He damaged a bit of paintwork and the painter
came the next day and so on. One of the problems
with multi-agency assessment is the number of
people who are involved.
There is great value in multi-agency
assessment. Recently, we put in a bid to the
Executive for a social work grant for working
intervention with young children of pre-school age
with family and emotional and behavioural
difficulties, because we recognised that we
needed a multiprofessional team to work with
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those children. Unfortunately, the bid was
unsuccessful, but SEBDA can prove to the
committee that multi-agency work is effective. I
have copies of our professional journal and
newsletter, which I will leave with you. In the latest
one, you will see the example of the University of
Edinburgh and West Lothian Council collaborating
on just such an issue.
Sheila Roberts: On EAL assessment, there is
nothing in the bill that ensures that assessments
can be made in the first language of the child.
There is no provision in the bill for interpreters and
there is no provision in the bill, or any evidence, to
say that translations will be made available. There
are many issues involved in assessing what
bilingual pupils need.
Chris Smith: Likewise with more able pupils,
there need to be national guidelines on what
assessment will be accepted and what will not.
Rhona Brankin (Midlothian) (Lab): Patrick
Webb said that far more pupils will come under the
definition of additional support needs and will
require a co-ordinated support plan than the
Executive estimates. Is that what you are saying?
Patrick Webb: It is likely, but I am not sure. I
read the article in The Times Educational
Supplement Scotland on 21 November. I do not
have access to the Executive’s figures, but the
Executive has not been wonderfully accurate in
judging the extent of need, whether in relation to
money for Holyrood or money for education.
However, I am not sure that the Executive would
have access to all the figures, because the reality
is—
Rhona Brankin: Do you have access to the
figures?
Patrick Webb: Not as an organisation.
Rhona Brankin: So you cannot give us the
figures to which you refer in relation to the
additional numbers of youngsters with emotional
and behavioural difficulties that will be
encompassed within the new definition.
Patrick Webb: No, and there is one very good
reason for that. Currently, local authorities only
present as having emotional and behavioural
difficulties those people whom they can provide
resources to support. We know—I think that
everyone knows, because you need only look in
the newspapers to realise it—that a lot more
children are presenting with great difficulties. I
gave a talk at the Signet library for the John
Watson’s Trust and I quoted from an article in the
General Teaching Council’s last newsletter for
members, which stated that mainstream teachers
in secondary and primary are living very difficult
lives because of the number of people who are
“included” in the classroom for whom they do not
have resources or answers.
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I cannot quantify the figures for you. I think that
15 per cent was mentioned in The Times
Educational Supplement Scotland article. If 15 per
cent of the population have additional support
needs, you are talking about a lot of people.
Rhona Brankin: Yes, but you do not have that
evidence from your organisation.
Patrick Webb: No.
Fiona Hyslop (Lothians) (SNP): I will pursue
that issue. In your evidence, you are positive
about taking a joined-up approach—that is what
your organisation wants to happen. You are also
quite clear that you expect a large number of
children with social, emotional and behavioural
difficulties to have a co-ordinated support plan.
Our understanding from what you are saying is
that currently very few pupils who have social and
emotional needs have a record of needs. The
Executive is saying that only 50 per cent of those
who currently have a record of needs will get a
CSP, and it expects that only 0.5 per cent of those
who currently do not have a record of needs will
get a co-ordinated support plan. You do not have
concrete numbers, but you are saying,
anecdotally, that teachers are telling you that
about 15 per cent of pupils have social and
emotional problems. There is a huge difference
between that and the Executive’s view that 0.5 per
cent of those who currently do not have a record
of needs will get a CSP. Your good will towards
the bill might be misplaced if you expect that
children with social, emotional and behavioural
difficulties will get a CSP.
Patrick Webb: Fifteen per cent was the figure
for all young people who may have additional
support needs, rather than just for those with
emotional and behavioural difficulties.
The answer to the member’s question is simple.
From any local authority teachers group, it is clear
that the number of children whom the local
authority recognises as having behavioural
difficulties and who are therefore included in the
authority’s audit and figures is smaller than the
number of young people whom teachers consider
to have emotional and behavioural difficulties.
Given the good will in the bill, which uses the word
“all”, many parents and schools will want to put
children forward for co-ordinated support plans,
whether or not those are achieved at the end.
Fiona Hyslop: With many parents expecting
their children to receive a co-ordinated support
plan, do you expect that there will be a big
mismatch between parents’ expectations and what
happens, given the definition in the bill?
Patrick Webb: As we have all said, when it
comes to the nitty-gritty and the particular groups
that we are talking about, there is no definition in
the bill. We hope genuinely that the people who
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drafted the bill will be able to provide far more
detail in the guidance. The member is asking me
to comment on something that is not written into
the bill.
Fiona Hyslop: Part of our job is to scope
whether you have developed a stance on the
issue.
Patrick Webb: That is fair enough. I am putting
to the committee the large figure, rather than a
misleading small figure. The committee should
think in terms of large numbers, instead of
redefining the issue in terms of very small
numbers. If it does not, the difference between
what professionals and parents thought the bill
would provide and what it will actually provide will
create a huge amount of angst.
Fiona Hyslop: I want to ask about individualised
educational programmes.
The Convener: Before we move on to that
issue, Elaine Murray would like to ask a further
question.
Dr Elaine Murray (Dumfries) (Lab): You said
that there may be significant levels of unmet need
among young people with emotional and
behavioural difficulties. Would another agency be
involved in assisting those children? That is likely
to determine whether they receive a co-ordinated
support plan or an individualised educational
programme. I am unsure whether we are talking
about people who might be eligible for CSPs or
the larger numbers of children who should be
identified as having additional support needs and
whose needs are currently not being met.
Patrick Webb: The best way forward is
probably for me to give the committee a real
example. Of the 30 children currently involved with
the Harmeny Education Trust, only two have
records of needs. All 30 receive multi-agency
support. We are a small part of the whole.
Rhona Brankin: The Harmeny School is a
small, specialist school that takes youngsters from
a variety of school settings.
Patrick Webb: It is the only concrete example
that I can provide to answer Dr Elaine Murray’s
question.
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at all appropriate that they should. They will
succeed with additional input. They do not need
an IEP or regular review and planning of the way
ahead. They will succeed and get good exam
results.
Rhona Brankin: You say that your pupils do not
require additional support, compared with other
pupils. Do you not welcome the fact that their
needs are encompassed within the definition of
additional support needs? Pupils either have
additional support needs or they do not.
Sheila Roberts: We are discussing the
definition of additional support needs. EAL
provision in my school exists only because
physically I am part of the process and provide
additional support. The monolingual children in the
school do not need to have me around; I am there
for the bilingual children. There are 100-odd
bilingual pupils in the school and I work with about
20 of them. I work with those pupils whose
language requires some input to help them to
succeed more. However, none of them has an
IEP. They do not need one. I cannot say what
IEPs are for—I have no knowledge of and no
training in them.
10:30
The Convener: Earlier, you made the point that
your experience was in East Dunbartonshire,
which, as you indicated, has a more middle-class
population than some other areas. Have your
colleagues in the association provided you with
information about their experiences in Sighthill,
Knightswood or Castlemilk and whether there are
different issues?
Sheila Roberts: Some of the schools in East
Dunbartonshire have pupils from Sighthill,
because there is freedom of movement. None of
those pupils, who enter schools very much with
beginners’ developmental language skills, has an
IEP. However, they are going through the school
system and, with EAL support, they will succeed.
There is no need for them to have an IEP as they
have no additional needs.
Rhona Brankin: They have additional support
needs, which you are meeting.
Sheila Roberts: Physically, that is true.
However, I do not see EAL support as coming
under the same umbrella as the support provided
by other agencies.

Fiona Hyslop: I have a question for all three
witnesses. Do you think that the current
individualised educational programmes would be
satisfactory as a vehicle for providing the
additional support that the pupils with whom you
deal need? The IEP will be the vehicle for
identifying many pupils’ support needs.

Fiona Hyslop: What view do our other
witnesses take of IEPs? How appropriate will
those be?

Sheila Roberts: I will speak personally,
because I do not know the position of SATEAL as
a whole. None of the pupils with whom I work on a
daily basis has an IEP. It would not be considered

Chris Smith: There is no question but that IEPs
can be exceptionally useful for children who have
specific abilities in particular subject areas. Their
use is limited at the moment, because children
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who have IEPs tend to be children with a
perceived difficulty. That is why I welcome the
terminology that is used in the bill, which allows for
the use of IEPs. Additional guidance will be
needed to locate children within the system, or we
may again experience a deficit. IEPs are
exceptionally useful.
I want to respond to a point that was made
earlier. We may need to address the issue of
definitions. Section 2 deals with co-ordinated
support plans. It suggests that pupils will receive
such a plan if they have needs arising from
“one or more complex factors”.

It goes on to suggest that
“a factor is a complex factor if it has or is likely to have a
significant adverse effect on the school education of the
child or young person.”

I foresee children who do not receive multiagency support falling into that category, which
could be a difficulty. More able pupils—in
particular, exceptionally able children—might
come within the definition that would allow them to
receive a co-ordinated support plan. However,
some people have indicated that pupils will be
given a plan only if they receive multi-agency
support. There may be a contradiction. People
may be reading the definition in the bill and
thinking that their child will be eligible for a coordinated support plan, in which case, many more
kids would receive support. However, if multiagency input is required, fewer children may
receive it.
Fiona Hyslop: That is the nub of the issue that
we are exploring. As we understand it, both one or
more complex factors and multi-agency input are
required for a pupil to be eligible for a co-ordinated
support plan.
Chris Smith: That is not clear.
Patrick Webb: Fiona Hyslop has identified the
nub of the issue. Guidance and information are
needed to relate the bill to reality. All of the
children with whom I work have an IEP. IEPs are,
relatively, in their infancy. There are good IEPs,
bad IEPs, IEPs that are appropriate and IEPs that
we find less appropriate. However, we are honing
the procedure. We are a multiprofessional
organisation so, along with IEPs, we put in place
care support plans. An IEP with a care support
plan is much more useful to the young people with
whom we deal than one without.
That may be significant for co-ordinated support
plans. One aspect of co-ordinated support plans is
multi-agency input and the way in which agencies
work together. I accept Rhona Brankin’s point that
many of the children in our grouping will not have
a co-ordinated support plan—I am sorry if I have
misinterpreted what she said. However, as far as
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the wording of the bill is concerned, I cannot think
of anything that disrupts a child’s education more
in the eyes of a school than disruptive behaviour.
Chris Smith: IEPs tend to focus on individuals:
an individual has a problem and receives support.
What happens when the teacher in the classroom
or the school needs support to cope with such
issues? It is not clear how the bill will address that
matter. Are we still saying, “There is something
wrong with the kid—let’s fix them”?
Fiona Hyslop: We will return to that issue with
later panels of witnesses.
Dr Murray: What are the panel’s views on the
amount of time that is allowed for transition,
especially when a young person is leaving school?
Chris Smith referred to the role of higher education
in supporting pupils. Some of the other
organisations that have given evidence to us
believe that even the extension of the period
during which the plan is in place to 12 months
after a young person has left school does not
provide sufficient time to allow that person or
agencies adequately to plan for the transition.
Chris Smith: I welcome the fact that the bill
provides for a minimum of 12 months. We are
talking about a small number of children, but there
are issues for some children who have exceptional
abilities and are taking a traditional route through
academic life by entering higher education. In
such cases, it may be necessary to plan much
earlier than 12 months before the official leaving
age. I agree absolutely with the point that the
member makes.
Patrick Webb: Young people who are ready to
leave schooling may not be able to be totally
independent in society at the age of 16 or 17. By
the time they reach that age, considerable input
will have been made into developing a route for
them to follow.
Because pupils are so diverse, it is difficult to
say whether the provisions of the bill will be right
for the young people with whom we work. In other
words, I return to the concept of the individual and
their plan—whether we call it an IEP or someone’s
plan for life—and the resources that are available
to fund that. I trust that by the time a young person
has been through long-term emotional and
behavioural difficulty settings, professionals will
know where they are going. We are much more
inclusive in our thinking and are trying to move
children back into the mainstream of education
within a stable family setting, if possible, where the
normal run of life will take effect. It is hard to think
of continuing support when we are seeking
inclusive results. However, the way in which the
bill is written gives hope that possibilities are
available, to click in when needed.
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Sheila Roberts: The average EAL pupil does
not need any extra input for careers or further
education advice. The occasional pupil may need
extra support if they are a relative newcomer and
do not have the passes in English that they may
need for higher education.

The Convener: I must stop you there, I am
afraid. That is an interesting point, but I do not
think that it is particularly germane to the bill and
there are other educational provisions on it. We
must concentrate on the provisions that are in the
bill.

Dr Murray: I was thinking of your earlier
remarks about the fact that people sometimes
need additional support to access academic
language and the curriculum. Do you not envisage
that that could continue beyond school age,
especially if a pupil has come to study in English
fairly late?

Dr Murray: What do the other witnesses feel
about the current duties of the successor agencies
to give the support to young people that has been
identified at transition? Does the bill have enough
teeth?

Sheila Roberts: Yes. I am employed in schools.
Further education institutions provide some
learning support, but I have not really thought
about the issue.
Dr Murray: Do you think that the obligation that
the bill places on the successor agencies to
provide young people with continuing support or
the support that is identified as necessary for them
at the time of transition is sufficiently strong?
Sheila Roberts: I take it that you are trying to
say that the bill is really forward looking and
thinking about the whole—
Dr Murray: No, I am asking whether you think
that it is strong enough.
Sheila Roberts: I have not thought about that
element. It is a possibility. However, of much more
importance to EAL pupils is the general need to
gather statistical information to find out what
courses they are recommended to take. We hear
that pupils are being told, “You are bilingual; you
are not good at English. Do not take history or
languages. Concentrate on sciences. Go in for
engineering or sciences. Do not study languages.”
However, we have no statistical information; that is
just anecdotal. The Scottish Executive should be
collecting statistical information to find out whether
people are being directed into certain areas simply
because of their bilingualism.
I would welcome a bill that welcomed and
celebrated bilingualism as we should welcome and
celebrate it if we are to have a multilingual,
globalised economy for the 21st century. This bill
does not do that, and the provision that is made
for EAL is a negative provision. The latest report
on the draft bill states:
“It was never intended that English as an Additional
Language should be seen as something not to be valued.”

That is such a negative statement. Bilingualism is
a marvellous opportunity. We have bilingual pupils
in our society, but because there is no provision
for them to learn their second or third language,
we do not have a bilingual society. If I may
quote—

Patrick Webb: The Executive document “A
Guide for Parents: The Additional Support for
Learning Bill” states that the bill will
“provide safeguards for the rights of those with the most
complex needs who need help for learning from other
agencies.”

I assume—and I hope that my assumption is
right—that if nothing else is done, the advice that
the committee gives will provide safeguards for
people’s rights. We are bound to say that we
would like to see anything that provides for the
rights of young people being carried through.
Chris Smith: The arrangements are there in the
bill, although we may have to wait and see how it
pans out before we can say whether the bill has
enough teeth. I would have difficulty in making that
prediction; however, there is provision. Let us see
what happens.
Mr Kenneth Macintosh (Eastwood) (Lab): I
have a question for each member of the panel,
starting with Chris Smith. There are various
mechanisms for resolving disputes, including
mediation. A local dispute resolution system will
be set up for parents and local authorities, and
there will be an appeals tribunal. Do you welcome
that system? How many able pupils or families
currently experience the kind of breakdown in their
relationship with the education authorities that
requires such a service?
Chris Smith: I cannot give you numbers, as we
have not collected statistics on that. However,
over a period of one month, the Scottish Network
for Able Pupils will have contact with maybe three
or four parents who are in tears because they are
not being listened to and do not know what is
happening. They are not having their children’s
needs recognised, much less met. If co-ordinated
support plans were to be available to them—and
that is in doubt—a fair number of parents who
have children whom they think are more able
would take the appeals tribunal route. Such issues
are already going through the courts.
Mr Macintosh: The bill is trying to take some of
the confrontation out of the system. Do you think
that it will succeed? Do you think that mediation
and the new system will succeed in doing that?
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Chris Smith: The very fact that more able
children could be included in the system will take
the heat out of the situation, as children’s needs
will be recognised. I welcome that in the bill
because, at the moment, those needs are not
being recognised in some cases. The bill will
introduce a duty on local authorities to assess and
identify all children who have additional support
needs. Local authorities are not doing that at the
moment. They are not identifying in any
systematic way children who have abilities. If we
can get them to do that, that will take the heat out
of the situation. If that works well—I do not know
whether it will; that depends on the guidance that
will support the bill—we will have less need for the
tribunal system. However, at the moment the
system is very adversarial.
10:45
Patrick Webb: I estimate that in 80-plus per
cent of the cases of the young people with whom
we work there is conflict between agencies,
families and schools to varying degrees. Some of
that conflict is quite complex and has reached a
point at which conflict resolution is a statutory
requirement. If there were a mechanism to enable
people to talk and come to reasonable decisions
step by step—which is what most establishments
such as Harmeny School try to operate through
their review systems—that would be welcomed on
all sides. I see families and parents feeling very
much in awe of the number of people who are
involved in those sorts of settings. It is a pretty
awful situation for them to be in when the reality is
that everybody wants an amicable resolution to
the problem.
There are still certain issues on which the full
power of the law has to be invoked. The statutory
requirement has to be there in the background
when we are dealing with the traumatic and highly
disturbing cases of some young people. However,
for the others, we would welcome a reasonable,
face-to-face way of sorting things out.
Mr Macintosh: Very few of the pupils at
Harmeny School have records of needs and most
are not exercising the statutory rights that a record
of needs might give them. It is logical to suppose
that the bill will give them more rights as well as
clarify those rights and the duties on education
authorities. Is that how you see it?
Patrick Webb: As long as the children whom I
am talking about are included in the bill’s criteria.
Mr Macintosh: They will be included within the
ASN provisions, although whether they are
included in the CSP provisions is a different
matter.
Patrick Webb: Yes. I am optimistic. My
organisation approaches the bill thinking that
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people are making an effort to produce something
that will be genuinely supportive of all young
people, whether they are multilingual or highly
able or have other specific, more complex needs.
We support the positive nature of the bill.
However, we are concerned to ensure that the
infrastructure is spelt out sufficiently well in the
guidance for us, as practitioners, to see exactly
what is possible and where we are going. That is
the genuine plea from professionals across the
board.
Sheila Roberts: The Executive’s report on the
consultation notes the suggestion that there are
not sufficient interpreters. The bill should provide
that any bilingual parents who are involved in an
SEN/EAL case have an automatic right to
interpreters and translated materials; however,
that is not mentioned in the bill.
I would not like to finish today without bringing
up the Race Relations (Amendment) Act 2000,
which demands of all Government authorities—
including committees—a proactive attitude to
being anti-racist. Bilingual parents must have that
provision.
Mr Macintosh: Indeed. That provision might be
elsewhere, rather than in the bill. Is there a
background of confrontation or conflict between
pupils and families and education authorities over
the sort of education that the children are getting?
Sheila Roberts: Not generally. This is just a
personal opinion and a sweeping statement, but
bilingual parents are often not aware of their
rights.
Mr Macintosh: I would like clarification on
another point—I am sorry if I am being a bit dense
about this. I understand your argument that EAL
pupils do not need the bill; however, I do not
understand why you think that the bill would affect
the advances that you have made in supporting
those pupils. The bill seems to give additional
rights.
Sheila Roberts: Thank you for asking that. I am
worried that the bill puts the onus on the
classroom teacher to establish the additional
educational needs of the children in their class and
to contact support people. However, the ordinary
classroom teacher has not had any training in
language needs. They will be able to identify
someone with beginner needs, but they will not be
able to identify pupils who need a little bit of input
to access the curriculum.
Mr Macintosh: What is the difference between
that and what happens currently? Surely those
pupils are identified and people like you are
brought in to assist them. The bill would
supplement that and create rights for the pupils.
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Sheila Roberts: I cannot claim that the situation
is perfect, but in the schools in which I work I
identify bilingual pupils by going into classes and
assessing. I monitor them all the time and go back
at exam times, during their third year and into their
fourth year, to ensure that their progress is
continuing as we hope that it will.
Mr Macintosh: Do you think that the bill would
stop that happening?
Sheila Roberts: Yes, I fear that it would.
Chris Smith: You mentioned conflict. I would
like to highlight the fact that two areas in the bill
could give rise to conflict. The first area is placing
requests—especially
placing
requests
to
independent schools, if parents were able to make
such requests outwith a local authority and
mainstream schools to independent schools. The
second area is assessment requests from parents,
especially with regard to more able pupils. The
assessment requests may well come thick and
fast and they may be for specific types of
assessment.
Mr Macintosh: Yes, you have highlighted the
fact that there might be a lot of requests for IQ
assessments. The bill also extends parents’ rights
to make placing requests. Is there currently a
conflict among able pupils arising from a demand
for placing requests that is not being met? Is that a
source of conflict among pupils?
Chris Smith: It has been on occasion. I do not
have any statistics, but I am in contact with certain
parents who are in conflict with local authorities
because they wish their children to be placed in
independent
schools
because—rightly
or
wrongly—they feel that such schools will better
cater for their children’s needs.
Patrick Webb: That is certainly the history in
social, emotional and behavioural difficulties
across Britain—the situation is not unique to
Scotland.
Mr Macintosh: Can I ask one final question?
The Convener: I am sorry, but we must move
on to the next panel of witnesses as we are tight
for time. We have reached the end of our time for
this panel and we have three panels to hear from
this morning. I know that there is an element of
cutting things short—as there always is in these
matters—but we had better move on.
I thank the witnesses for their attendance this
morning. There have been one or two requests for
additional information, with which we hope that
you will be able to help us. If, when reflecting on
this morning’s discussion or as the bill develops,
you have any further issues that you want to bring
to our attention, we will be keen to hear from you.
Sheila Roberts: Should we write to you,
convener?
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The Convener: You should write to the clerk.
Thank you.
We are pleased to welcome our second panel of
witnesses, who are Sophie Pilgrim, the chair of the
children’s committee of Enable, and Mark Bevan,
the development officer of Capability Scotland.
I should have mentioned that we have received
apologies from Wendy Alexander, who is not well.
I declare a possible interest, should members or
witnesses talk about issues such as legal aid. I am
a member of the Law Society of Scotland and
have a consultancy with Ross Harper Solicitors.
I ask Sophie Pilgrim to offer a few words of
introduction.
Sophie Pilgrim (Enable): I am here on behalf of
Enable, which is a very large volunteer
organisation for people with learning disabilities.
Enable has 500 national members and 4,000
members of branches, of which there are 63 in
Scotland.
I feel very privileged to be the chair of the
children’s committee, because of the great
involvement in Enable at all levels of people with
learning disabilities. The majority of members of
the committee are parents. My son has complex
needs. He is in a support class for children with
autism, although he does not have autism. He has
virtually one-to-one support. The provision is
wonderful, but unfortunately next year he will no
longer have a place in the class and will need to
move to a special school. I hope that it is all right
for me to talk from a personal point of view. I will
also try to bring members the views of the
children’s committee of Enable.
I know that we are here to answer questions, but
I have come with two big questions. First, what will
happen to the distribution of resources for
additional support for learning? It has been
mentioned that additional millions will be made
available. However, the issue that concerns me is
the effect that the broadening of the definition of
what used to be special needs and is now
additional support for learning will have on time—
teachers’ time, educational psychologists’ time
and planning time in local authorities.
Secondly, how will children be prioritised? We
must prioritise those who are in greatest need. I
speak on behalf of children with learning disability,
who are learning how to speak, how to feed
themselves, how to dress themselves and how to
socialise. They are learning the basics of being
part of our society. Without those building blocks,
they will not be part of our society—they will be
institutionalised.
I welcome the broader approach that is being
taken. It is fantastic that a great variety of needs
will be considered under the bill. However, I hope
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that that will not result in a loss of resources for
children with learning disability.
The Convener: As I have said before, one of
the committee’s jobs is to explore some of the
issues that you have raised and to get a handle on
the cost and the various effects of the bill. You
have raised some very important questions.
Mark Bevan (Capability Scotland): As the
convener said, I work for Capability Scotland in a
development
capacity.
We
work
with
approximately 500 children and young people on a
weekly basis, and many more than that on an ongoing basis, from Dumfries and Galloway up to the
Shetlands and from Dundee to Argyll and Bute.
We have a fairly broad spread.
We work with children and young people who
have a range of additional support needs,
including those with complex physical and medical
needs and those with learning difficulties and
mental health problems. On a weekly if not daily
basis, we work across the range of traditional
disciplines—health, education and social work.
I work very much in partnership with parents,
children and young people to develop services. I
hope that I will be able to represent some of their
views this morning.
The Convener: Am I correct in saying that you
have both indicated broad support for the
principles of the bill?
Sophie Pilgrim: Very much so.
Mark Bevan: We broadly welcome the more
inclusive language of the bill. We are slightly
concerned about some of the detail, especially in
relation to assessment. Presumably you will ask
about that.
The Convener: We will explore some of those
issues.
11:00
Lord James Douglas-Hamilton: As you know,
the bill introduces a duty on education authorities
to identify and address the additional support
needs of all pupils for whom they have
responsibility. They must make adequate and
efficient provision for any additional support needs
that are identified. Are you content with that new
duty?
Sophie Pilgrim: I cannot understand it. It will
involve a reduction in provision for children with
learning disability. Records of needs started at the
age of two, but the bill moves assessment to the
age of three. Children will receive co-ordinated
support plans so that external agencies can be
brought into education. That does not make
sense. I do not understand it in terms of thinking
about joint planning. I do not see education as an
isolated agency.
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Lord James Douglas-Hamilton: Do you think
that there should be a duty on education
authorities to support three and four-year-olds who
are attending nursery school?
Sophie Pilgrim: Very much so. I heard what
was said earlier about additional support for
learning. Children who are bilingual need that
support at an early stage.
Mark Bevan: Generally, the expansion of the
duty so that education authorities are required to
consider the needs of all children is a good thing.
However, we are concerned about how it may be
implemented in practice. Presumably, members
will ask about that.
Lord James Douglas-Hamilton: I want to ask
about compulsory assessments of children who
are considered for records of needs within the
present system. As you know, under the bill, there
will no longer be a duty on authorities to carry out
compulsory assessments, although parents may
request that an authority carry out a particular
assessment when a child is being considered for
additional support needs provision or a coordinated support plan. What are your views on
the removal of compulsory assessments?
Sophie Pilgrim: As a parent, I did not think that
my son had great support needs. We even visited
a mainstream Roman Catholic school that had
small classes because we thought that he could
enter mainstream education. He is now eight and
cannot write a single letter of the alphabet. I was
completely unaware of the extent of his needs. As
a parent, one is going through an emotional
process of coming to terms with the situation. It is
easy to go into denial, especially when everyone
around you is trying to be reassuring and saying
that there is nothing wrong.
Lord James Douglas-Hamilton: If there is no
compulsory assessment, should there be a
requirement on the education authority to take
account of all needs—for example, in the
circumstances of your child?
Sophie Pilgrim: That is very important. I will
give the committee a practical example. Recently
my son was assessed by a clinical
neuropsychologist, who after observing him called
me in to say that my son was much less able than
he
had
thought.
The
neuropsychologist
demonstrated that my son was unable to draw
across a mid-line—he cannot draw a cross. Our
community paediatrician did not believe that and
thought that my son was acting out of
stubbornness. The assessment took place when
my son was eight. If someone cannot draw a
cross, that affects their learning very significantly.
Assessment is the difference between people
realising that their child cannot do that and
thinking that they will not do it because they are
stubborn.
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Lord James Douglas-Hamilton: What is your
recommendation in this area, given that the
Government is trying to remove compulsory
assessments?
Sophie Pilgrim: I am not a fan of the record of
needs process, because it is cumbersome. I do
not really understand the legislative terminology,
but multidisciplinary assessment should be readily
available to any child who needs it. I cannot give
you the right terminology for that, but it needs to
be easily accessible when a child is identified as
having those needs.
Lord James Douglas-Hamilton: Capability
Scotland states in its written representation:
“Whilst we welcome the duties for information sharing the
procedure must start much further in advance … The
planning for transition for young people with complex and
additional needs must begin at least at the age of 14 and
not any later.”

What should the duties be in that connection?
Mark Bevan: I will answer that question and the
one that you asked Sophie Pilgrim—the questions
are related and I will explain why. Our experience
of the future needs assessment process as it
stands is that those who provide education—
ourselves, for example—are well versed in the
needs of the children and young people. We are
involved as far as we can be in passing on that
information to other bodies that will provide
support for young people once they leave school,
but we have no power to ensure that the people to
whom we pass on that information act upon it.
The two questions are related because the best
outcomes for children and young people are
determined when there is a well-considered
assessment of their needs and when that
assessment is based upon the experience and
knowledge of a range of people, from parents who
know the wider implications for the family of the
provision that a child receives, to educationists,
psychologists, and health and social work
professionals.
With the future needs process, we find that while
we are perfectly able to pass on information, there
is no requirement for it to be acted upon. That is
the same for education authorities. We act as an
education authority in that respect. The same
applies to the development of co-ordinated
support plans. Unless there is a requirement for
multi-agency assessment to deliver on the
requirements for meeting the child’s needs to help
the child to reach their potential, we will not be
able to help children to reach their potential within
the education system. The bill as drafted suggests
that if a specific assessment is requested by a
parent—the example was given of an assessment
by a psychologist—the education authority will
have to consider that, but parents are not
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necessarily in a position to know that their child
requires a psychological assessment, nor is a
teacher.
To answer your question, there needs to be a
greater duty to plan in a multidisciplinary way for
co-ordinated support plans and for the future
needs process. If we do not do that, we will not
have learned the lessons that we should have
learned from the current needs process.
Lord James Douglas-Hamilton: Could you
give the issue some thought and send us a paper
on the amendments that would be advisable and
helpful to those at the sharp end who have to deal
with the problems?
Mark Bevan: Yes.
Lord James Douglas-Hamilton: My final
question is in regard to duties for pupils who are
outwith the public education system. What about
children who, for whatever reason, are being
home educated or who attend independent or
special schools? I realise that special schools are
not outwith the public education system, but
independent schools are.
Sophie Pilgrim: That would come under the
rights of the child. There could be all kinds of
reasons for a child not being within a mainstream
school but surely, in terms of a child’s needs,
assessments should still apply, whatever their
circumstances. There are two organisations for
children who are educated outside school.
Children may be unable to attend school for a
number of reasons, for example for medical
reasons. There could be a blurred boundary with
children who are out of school only because of
medical needs. There should be no ambiguity
about the fact that all children have the need to be
assessed for their learning.
Mark Bevan: I agree with Sophie Pilgrim. The
spirit of the bill is about expanding the support to
as many children and young people as require it,
wherever they are.
Ms Byrne: The questions on assessment that I
wanted to ask have been clearly answered. I will
pick up quickly on the code of practice, upon
which a lot will hinge. What are your views on the
consultation on the code of practice, and on
proceeding with a bill when we do not have the full
code of practice in front of us?
Sophie Pilgrim: I do not know what plan came
out of the consultation process for the code of
practice, but it is a welcome amendment to the bill.
It is hoped that the code will ensure more
equitable provision throughout Scotland. The
distribution of special schools and support units
currently depends entirely on local authorities.
People might have an excellent unit very close to
them that they are unable to attend because of a
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local authority boundary. I hope that the code of
practice will do something to address such
inequities.
Ms Byrne: Will it be important for the code of
practice to be produced before the bill is passed,
so that people are comfortable with what is being
put in place?
Mark Bevan: It is difficult for people to sign up
to something when they do not know what it says.
Generally, the bill is based on a belief that people
work together on an everyday basis to achieve
better outcomes for children and young people. I
am sure that many people want to do that.
However, the reality is that it is difficult to work
together and join up the resources of different
departments. It is difficult to sign up to a bill that
does not detail, in a code of practice, how that will
happen.

Rhona Brankin: Which assessment are you
talking about?
Mark Bevan: The current assessment that is
based on the record of needs, rather than the coordinated support plan.
Rhona Brankin: And, under the bill, a pupil will
not be required to have a medical assessment.
Mark Bevan: That is a good example.
Rhona Brankin: I would like to pursue the issue
of the number of youngsters who will be defined
as requiring a CSP. In your written submission,
you say that, rather than the definition that is used
in the bill, you would prefer a definition based on

Mark Bevan: Absolutely. I do not think that
anybody could, in good conscience, not be part of
that.

How is that different?

Mark Bevan: As I said in my opening statement,
we provide a range of support to a range of
children and young people. That includes
providing occupational therapy, speech and
language therapy and physiotherapy to enable
children to attend mainstream schools. We also
provide classroom support assistants. Sometimes,
the aim is to develop skills and knowledge locally;
sometimes, it is to do something more permanent
than that, which enables children to attend their
local schools rather than attend a special school.
We also provide all those services within our own
schools. We can provide equipment such as
standing frames to support a child with a physical
support requirement in a classroom, as well as
additional skilled and trained classroom support
assistants who can support a child with an autistic
spectrum disorder in a mainstream or specialist
setting. Perhaps that answers the first part of your
question, which was about the range of support
that we provide.
Rhona Brankin: The second part of my
question was about how that provision might
change under the terms of the bill.
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Mark Bevan: Most of that support is based on
assessments by professionals who understand the
needs of the individual children. If the requirement
for that assessment is removed, schools will lose
the ability to plan for the specific support that
specific children will require. Our concern is that
the level of support that certain children receive
may be reduced because of a lack of knowledge
and understanding of their specific needs.

The Convener: The code of practice will be
dealt with after the bill has been passed. Do you
support the principle of having more effective and
uniform provision throughout Scotland, which is
what the code of practice is designed to bring
about, and are you prepared to be part of any
consultative process on the code?

Rhona Brankin: What additional support do the
children of the families that your organisations
represent receive and what changes do you
envisage under the bill? Do you think that that
provision will change under the bill? If so, why?
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“the need for aids and services rather than the need for
services out with the Education Authority.”

11:15
Mark Bevan: We would like the resources to
follow the children and plans to be made around
individual children, so that the process becomes
child focused rather than being based on what
resources are available to the education authority
at the moment and where things fit. For example,
we currently provide support to a local authority
and a health authority that have coterminous
boundaries. We provide occupational therapy and
physiotherapy, which are paid for from voluntary
contributions because the children have been
assessed as requiring that support within their
education setting but the resources are not
available. The resources are not always
monetary—they can sometimes be people. You
will be aware of the national shortages in some of
the therapy services, as well as in social work.
Those are the concerns that we have.
Rhona Brankin: Are you saying that those
children’s needs will not be picked up? If a child is
assessed as needing occupational therapy, that
child will very likely, under the terms of the bill, be
entitled to a co-ordinated support plan.
Mark Bevan: If that need were assessed.
Rhona Brankin: Why should it not be? Why is
that assessment not taking place, and how will the
bill change that?
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Mark Bevan: I think that we may be talking at
cross-purposes. My understanding is that, under
the co-ordinated support plan, an education
authority has no duty to perform multidisciplinary
assessment, whereas education authorities
currently have that duty.
At present, a child may require an assessment
to determine whether they need—to go back to the
example that I gave—a standing frame to give
them the physical support that they require to be
present in a classroom. That is assessed and
provided for if the resources are available.
However, as I said, the resources are not always
available and are not always about money;
sometimes they are about having people who can
do the job.
Under the bill, the education authority may be
ignorant of the need to assess the physical
support needs of the child—an assessment that
could be made only by a medical professional.
Because the education authority will not have a
duty to perform such an assessment or to require
the assessment to be performed by anybody else,
the onus will fall on the parent. It is then a question
of the parent being able to think and ask questions
outside the box, if they are able to understand that
their child may benefit from a physical, medical or
psychological assessment. The jury is out on
that—some parents will and some parents will not;
some education authorities will and some
education authorities will not; some teachers will
and some teachers will not.
Our concern is that, if we do not build from the
base of bringing together all the professionals and
stakeholders—including parents—to determine the
support needs of a child, those support needs may
not be planned for or delivered.
The Convener: Is not an awful lot of that to do
with the system and community schools having
other professionals in place to work together
naturally, making such assessments when they
are required but not doing so when they are not
required? Does that not come from good
professional practice on the ground? The issue of
a duty is not unimportant but it should not, I hope,
be the central issue for bringing about the
multidisciplinary stuff that you want to see.
Mark Bevan: I have to disagree with you. As a
former practitioner, I have worked alongside other
agencies. Where and when that can be done, that
is great and the best outcomes are achieved for
the children and families or whoever the client
group is. However, we cannot assume that
multidisciplinary working will take place and that
there will follow from that a sharing of the
resources and budgets that are required to meet
the outcomes.
Ms Byrne: I would like to ask about transitions.
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Often, adaptations are very necessary for young
people moving from primary to secondary school.
Those can be adaptations to domestic science
laboratories, science labs and facilities across the
range of technical and, especially, practical
subjects. In my experience, it can take a long time
to put such adaptations in place, even with early
warning of transfers. Do you think that the bill as it
stands will help, or is the situation in this area
similar to that which has just been discussed? I
am talking about ensuring that everything is
accessible and available.
Mark Bevan: Are you asking specifically about
the replacement of the future needs process?
Ms Byrne: I am talking about transition from
primary to secondary education. When they enter
secondary school, young people will need
adaptations to be made to various classrooms in
order to access the curriculum. In your view, is
that issue as problematic as the means of
assessment used to consider whether specific
items that a young person may need should be
acquired?
Mark Bevan: By extension, that is the case.
Fiona Hyslop: I have a cold, so I would be
grateful if people could speak a bit more loudly.
You have requested a change to the criteria for
co-ordinated support plans. You recommend
“that the bar for receiving a CSP should be the need for
aids and services rather than the need for services out with
the Education Authority.”

At the same time, you support the proposal that
the definition of additional support needs should
encompass all those who need services. Basically,
you are arguing that everyone should receive a
co-ordinated support plan. I do not understand
your position—it is inconsistent.
Mark Bevan: The message that I am trying to
put across clearly and to which I keep returning is
that to get the best for children we need to bring to
bear all the expertise and experience that is
available to all the individuals and professionals
who can speak to a child’s needs. We also want to
protect children against education authorities
being able to say that there is a resource issue
and that they will not become involved in an
assessment because they know that they may not
have the resources to meet a child’s needs.
This is a two-sided coin. The other side of the
coin is that education authorities may then not be
able to require the support of their colleagues in
other agencies in meeting their obligation to help
children to fulfil their potential. If we set the
threshold for a co-ordinated support plan at
requiring additional services—we might want to
tweak our submission by inserting the phrase
“outwith the resources of the school” rather than
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“outith the Education Authority”—

we can probably do best justice to children and
young people and ensure that the power exists to
bring to bear on their needs all the experience that
is available.
Fiona Hyslop: I have a question about funding.
In your oral evidence and your written submission
you have been critical of education authorities
putting a cap on aids and services that are
provided. Are you more in favour of a model in
which funding from central Government follows the
child? I refer to the backpacking idea that, instead
of managing and providing support from their
budgets, local authorities should be given a pot of
money that is driven by their applications on behalf
of individual children. That is a fundamental
difference from the way in which the bill is meant
to operate.
Mark Bevan: I would like to consider that
proposal but, on the face of it, it sounds very
sensible. We know which children have more
complex needs and which children have needs
that can be identified early. We and others—local
authorities—can plan well in advance, because
there are many children with conditions that follow
a similar pattern and for whom resources will
follow the same pattern. Planning around
individual children should be possible.
Fiona Hyslop: We know from Audit Scotland’s
report on mainstreaming in schools that it is
extremely difficult to budget for that. The approach
that you have outlined may not be realistic, but it is
an issue.
Mark Bevan: It is difficult to budget for some
children, but not for all. For example, when
children with cerebral palsy are four, five or six
years old we can predict clearly what their needs
will be. That might be more difficult for children
with autistic spectrum disorders.
Fiona Hyslop: The individual education plan will
be the vehicle for supporting children who have
additional support needs but who might not have a
CSP. Do you think that that arrangement will be
satisfactory?
Sophie Pilgrim: My son’s IEP consists of one
sheet of paper, on which are listed five items
about the nature of his needs. It contains targets—
for example, the ability to count 10 owls, take
away three and say how many are left. Such
targets are helpful and practical, because they
enable a parent to give specific help to support
their child’s learning. However, an IEP is very
different from an assessment that looks at a child’s
abilities and difficulties—I have talked about the
neuropsychologist who assessed my son as
unable to draw across a mid-line. An IEP is not a
smaller version of an assessment; it has an
entirely different purpose.
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Fiona Hyslop: Are you strongly in favour of the
assessment having some kind of status?
Sophie Pilgrim: When a parent who believes
that their child could attend mainstream school is
told about a major decision that affects their child
in the form of, for example, a nicely written letter
that says that their child is excluded from attending
a mainstream school and which quotes from the
sections of the education legislation that allow the
education authority to make such a decision, the
least that the parent can expect is a full written
explanation of the decision. I am in that situation; I
believe that my son could be in mainstream school
and that I should receive at least a full version of
the decision, written by people who have the right
qualifications, that tells me why the law allows the
local authority to decide that my son cannot attend
school with the children who live around us.
The Convener: Does Mark Bevan want to add
anything to that?
Mark Bevan: I agree with Sophie Pilgrim. We
see the record and the CSP as more strategic and
multi-agency than the IEP, which is much more
about individual learning targets and what goes on
in the classroom.
The Convener: That is helpful.
Dr Murray: The questions about the transition
have been fairly well covered, but what are the
panel’s views on the balance between the rights of
the child and the rights of parents, given that what
the parents want might not necessarily be in the
child’s best interests? Also, do you have concerns
about a local authority defining a young person as
incapable in relation to the rights of individuals
with additional needs?
Sophie Pilgrim: Let me answer your second
question. People say, for example, that it will be
less stigmatising for children if we change the
terminology from “special needs” to “additional
support for learning”, but to me that is not what is
stigmatising. What is stigmatising is the
experience of being with one’s child in a
supermarket and seeing the expressions of
hostility on other children’s faces because they
can tell from the way that the child moves that he
or she has learning disabilities—parents become
so used to such public reaction when they are out
with their child that they do not react emotionally.
We live in a non-inclusive society and parents of
children with complex needs experience that every
day.
I am sure that being treated as incapable would
affect children who might have valid additional
support needs but who are not at the complex end
of the spectrum, but that is not the issue. My real
concern is that the bill will take resources away
from children with learning disabilities, because I
do not see how teachers, educational
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psychologists and planners will be able to do what
they have been doing for those children while
taking on board the other, valid needs that the bill
will require them to consider.
Mark Bevan: This area is not one on which we
concentrated in our submission—only so much
can be written in four pages—but, as a
campaigning organisation, Capability Scotland is
concerned to ensure that children’s rights are not
abused specifically or generally. It seems pretty
incredible to me that children with complex needs,
disabilities or additional support needs are
considered incapable of being involved in such
complicated decisions when the United Nations
has clearly given a direction on the rights of the
child and the Children (Scotland) Act 1995 clearly
says that we must consult children on any issue
that affects their lives. The bill contradicts widely
accepted legislation.
Dr Murray: There has also been concern that
almost the reverse of Sophie Pilgrim’s position
might happen: in some cases, parents might
request that a child who has complex needs be
placed in a special school when that might act
against the child’s right to be placed in an inclusive
setting.
11:30
Sophie Pilgrim: As a parent, I find it difficult to
answer that point. If a child has complex needs,
their education affects all areas of the parent’s life.
For example, it affects where they decide to live.
We have moved house twice to be near provision.
Lots of parents do that: they examine what
authorities
provide,
because
their
prime
consideration is the educational needs of their
child. It is difficult to be told that my interests might
not be the same as those of my child. That might
be true, but it would not be possible for me to
stand back and say, “I am not actually acting in my
child’s best interests.”
Mr Macintosh: I will ask the same question on
tribunals and mediation as I asked the previous
panel of witnesses. Do you welcome the setting up
of a tribunal system, a dispute resolution system at
local authority level and a mediation service as a
way of taking some of the conflict out of the
system? Would that approach help to reduce and
resolve conflict? Would it empower parents and
families in their dealings with local authorities?
Sophie Pilgrim: There are two different views
on the matter, and my personal view is different
from that of the Enable committee. The Enable
committee’s view is that it is positive to have
mediation that supports the parent as long as it is
ensured that the service is independent and free
of charge. However, my view is that mediation is
the only measure in the bill that is additional for
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children with complex needs. Is it really so great
for us to be given the opportunity to go to
mediation and tribunals? I do not want to get into
disputes, but any parent of a child with complex
needs starts off in dispute and goes on in dispute.
The sting in the system—appeals landing with the
Scottish Executive, when previously they went to
Her Majesty’s Inspectorate of Education—is what
pushed forward change for children with learning
disabilities, but the bill has taken that out of the
system. I do not want to go to appeal or mediation;
I want really good resources for my son. He has
very good provision at the moment, and I wish that
there was more provision of that kind so that he
could stay with that level of provision. That is what
I want, but it will not be possible.
Mark Bevan: We will always have a slightly
adversarial system, because there are lots of
different points of view and passions run high
around such subjects. It is therefore positive that
there is a system for trying to work through some
of the issues. We are concerned—and our
concern goes right back to the joint assessment—
about whether the tribunal’s decision will be
binding on the education authority only. A range of
agencies may be needed to come together to
support a child, but if the tribunal’s decision binds
only the education authority, the measure will be
pretty limited.
Mr Macintosh: I will pick up something that
Mark Bevan said earlier, which was about
changing the criteria for a co-ordinated support
plan. The Capability Scotland submission says:
“The CSP is the only resourced part of the legislation that
can act as a guarantee on the provision of aids and
services.”

That repeats the interpretation of the record of
needs as a vehicle for resources rather than a
vehicle for providing support.
To turn things the other way round, given that
there will always be battles over resources but that
there needs to be fairness in their allocation, as
Sophie Pilgrim said earlier, do you think that the
CSP is the right tool or device for differentiating
between those who have complex and severe
needs, and therefore a greater need for resource,
and those who need some resource, but not at the
same level?
Mark Bevan: That is a really complicated
question. If one starts from the principles of
discrimination and the provisions of the Disability
Discrimination Act 1995, it is clear that anybody
who provides any service at all needs to make
reasonable adjustments. If the purpose of
education is to help children to reach their
potential, then it is easy to see that there will be a
requirement to make reasonable adjustments of
some description to enable all children to reach
their educational potential. That needs to be
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enforceable, although it probably does not matter
much whether that is achieved through the coordinated support plan or the old record of needs.
The decision about the resources that a child
needs to reach their potential is made by those
who are able to make it. Typically, that will mean
people from a range of agencies. The decision
about whether to provide those resources should
fit in with other legislative requirements and with
principles and values, rather than with the
question
whether
a
particular
education
department’s budget is £50,000 short.
Mr Macintosh: The CSP is not supposed to be
a resource vehicle at all, yet you are interpreting it
as such. If you interpret it as a resource vehicle—
and many parents do so—do you think that it is a
fair means of distributing resources?
Mark Bevan: It would be a fair way of
distributing resources if the assessment is made
by those who are able to make it.
Mr Adam Ingram (South of Scotland) (SNP): I
wish to ask about the transition from the old
legislation to the new and about a problem that
may arise with regard to the parents of children
who have records of needs now, but who will not
be eligible for a co-ordinated support plan. It has
been suggested that the estimate of
“around 300 appeals per annum”

that features in the financial memorandum is a
gross underestimate, considering the fact that the
children of 8,000 families will not have a coordinated support plan despite the fact that those
children have a record of needs at present. They
could snarl up the appeals process. Does some
transitional arrangement have to be made as the
new legislation replaces the old?
Sophie Pilgrim: I do not understand why there
will be fewer co-ordinated support plans than there
are records of needs. I do not understand why
children who had records of need in the past
should not have a regular written assessment that
is reviewed. This is not a direct answer to your
question, but I think that the transition will be very
problematic. People will feel that their children
have been put in unsuitable provision and left
there because there is no process for monitoring
what happens to those children. If a child has
special needs, their abilities can change
dramatically and quickly.
I cannot understand the logic of changing the
system in a way that means that there are fewer
co-ordinated support plans for children than there
were records of need. To me, the logic should be
that a lot more children will have co-ordinated
support plans, which should encompass more.
Otherwise, what will happen to all the children with
English as an additional language or to the
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children on whose behalf representations were
made earlier this morning? How will they be
included under the new system? Are the
authorities even going to be aware of the level of
need in schools if there is no assessment of those
children and if, as Patrick Webb mentioned earlier,
figures on children with SEBD are not available
because authorities do not collect those figures, as
they do not do the assessment?
The Convener: There are issues to do with
definitions changing with the transition to the new
legislation. What are Mark Bevan’s views?
Mark Bevan: I will make a general point about
that. Over the past 18 months or so, some
colleagues and I have worked a lot with parents in
Scotland and further afield on the issue of
diagnosis. That might appear to be a tangential
point, but it is not. Diagnosis tends not to happen
at a fixed point in time. People do not have an
appointment with the doctor on Friday and come
away from that knowing what their child’s medical
conditions are. A broader time frame is involved,
and diagnosis tends to be quite complicated.
A number of parents have told us that they find
some comfort from the bit of paper that they get
that says what is going on with the child, what their
medical condition is and how it might affect them
as they continue to develop. Further information
might suggest what support their child may
require. That might determine where a parent
chooses to live, as they will know about particular
provision in particular areas. The removal of the
record of needs will be viewed as something of a
loss by parents who, typically, fought fairly hard to
get one for their child. It is very likely, if not certain,
that parents will fight against that. It seems
sensible to run the two systems in tandem for
those parents who want it, at least for the period of
time during which the current records of needs
system will continue. It would be easy to give
parents that option.
The Convener: Thank you very much. We have
three panels appear before us this morning, and I
am conscious that we are a little tight for time. The
committee is very grateful for your participation
today. If there are any issues that you wish to
raise with us following this morning’s exchange,
please feel free to write to the clerk. I think that
there was one issue that one of you was going to
get back to us on, so I would be grateful if you
could help us in that way, too.
11:41
Meeting suspended.
11:48
On resuming—
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The Convener: Our final panel this morning
consists of Dr Stuart Aitken, principal officer of
Sense Scotland; George Reilly, chief executive of
Dyslexia in Scotland; and Jane Hook, the vicechair of the board of directors of the Scottish
Society for Autism. I welcome them to the
committee and ask them to kick off with
introductory comments. Would you like to start,
Jane?
Jane Hook (Scottish Society for Autism):
Yes, thank you, Robert. I was chair of the Scottish
Society for Autism for four years and I am a vicechair at the moment. I have a 17-year-old
daughter who has autism and a severe learning
disability. However, I represent a group of people
with autistic spectrum disorder, ranging from
children like my daughter who have placid autism,
to others who have much more severe and
challenging behaviour and no speech and
language at all. There are also those who are very
academically able but socially inept, in the
Asperger’s line. The disability is interesting and
complex.
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person leaves school is an advance on the
position in the consultation, but there is no duty to
ensure that resources and provision are in place
before the young person leaves school.
The proposals on mediation and dispute
resolution are welcome but, together with appeals
and tribunals, the system will prove to be complex
and time consuming, not only for parents, but for
authorities’ staff and other agencies. Much was
said about parent involvement, participation and
empowerment in the consultation running up to the
bill. If we can get those processes right, there will
be less need for formal processes. Supporters for
children, young people and their parents were
promised
in
the
consultation,
but
the
arrangements do not appear to be defined in the
bill.
We are concerned about the removal of
arrangements for under-threes. In addition, the bill
does not require education authorities to do
anything that
“is not practicable at a reasonable cost.”

George Reilly (Dyslexia in Scotland): Dyslexia
in Scotland has 600 subscribing members
throughout the country, local branches and a
number of affiliated organisations. Among other
things, we operate a national helpline, which, in
the year to December 2002, received 6,300 calls
for advice and information about dyslexia.
Approximately 50 per cent of calls are from the
parents of children who are seven or eight years
old, as that is the point at which parents get into
conflict with the authorities.

We would like “reasonable” to be clarified either in
the bill or in the code of practice.

Dr Stuart Aitken (Sense Scotland): I will set
out our general position, which addresses a
number of the concerns and questions that were
raised with the previous panels. Sense Scotland
works with people who have complex support
needs caused by deafblindness, sensory
impairment
and
physical,
learning
and
communication needs. You will see from our
submission that we welcome some aspects of the
bill, have reservations about others and have
concerns about several.

There will be confusion over the criteria for
opening the CSP, to which reference has already
been made. The confusion starts right at the
outset, in section 2(1). The CSP will add to a
number of separate plans for children. We are
concerned about the complexity that that might
introduce.

We welcome the role of designated co-ordinator,
who will be the lead person to bring together
services in day-to-day implementation. It will be
helpful to have someone to do that. We also
welcome minimum standards through a code of
practice to ensure that there is a quality process.
We need a code that is fresh and invigorating for
the new bill.
We have reservations. The bill goes some way
towards ensuring that all agencies have to share
information, which is welcome, but it does not go
far enough in ensuring that provision will be made.
The duty to request information about post-school
services at least 12 months before the young

We are concerned about how the education
authority can influence the actions of other
agencies. Various sections seem to allow other
agencies to refuse to comply with education
authority requests. The co-ordinator role is
restricted to the CSP, but access to co-ordination
for children with additional support needs would
strengthen commitments by the authority and
other agencies.

Only parents will be able to request specialist
assessments, yet most support needs will need to
be identified and assessed at school level. We
would like other professionals to be able to
request assessments.
There is a problem with the term “additional
support needs tribunals”, because the tribunals
can consider only those issues relating to the
CSP, not to all additional support needs. Someone
will have a CSP only if they are in receipt of noneducation services, but the tribunal’s power does
not extend to non-education services. Many issues
will not come anywhere near the tribunal.
Other recent Scottish legislation has given a
sense of empowerment by placing the person at
the centre of considerations. The bill does not
always reflect that tone. In relation to decision
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making, we would like to see more consistency
with key legislation, such as the Children
(Scotland) Act 1995, which Mark Bevan
mentioned, and the Adults with Incapacity
(Scotland) Act 2000. For instance, in the 2000 act,
capacity is not an all-or-nothing concept, but
something that varies with changes in a person’s
condition and with decisions that have to be made.
If need be, the bill could use the phrase “incapable
in relation to specific decisions” for young people
to whom the 2000 act would apply.
The Convener: By way of introduction, I ask for
your views on the general principles of the bill,
although I know you have touched on them.
Leaving aside the details of the plans, I want to
ask about the move from the record of needs to
the CSP and a broader duty on authorities to deal
with people who have additional learning support
needs. Do you support the general mechanism or
do you have major doubts about the structure and
principles of the bill?
Dr Aitken: The principles have been set out
several times. We welcome the principle that the
needs of all children should be addressed, but we
doubt that the bill will introduce a less bureaucratic
and more integrated process. At present, it is hard
to see how the focus on outcomes for the child will
come about, as we have only a vague idea of what
the IEPs and other planning frameworks will look
like. Partnership with parents is another key
principle, but we are not sure that the bill
addresses that matter very well. If we got that part
right, there might be less need for additional
safeguards such as mediation. We hope that the
bill will make a difference for children. We
welcome some parts of the bill, but not all of it.
George Reilly: I agree more or less with Stuart
Aitken. We support the broad principle of
extending to more children, as necessary, coordination for their needs. Our greatest concern is
about children who have only educational needs—
they will be excluded totally from access to a
tribunal and, I think, to mediation. We are totally
opposed to that.
The Convener: Your concerns are about the
rights of such children.
George Reilly: Yes.
Jane Hook: The issue is interesting. I deal with
a large number of parents of children who have
records of needs. Those parents know that the
system is not perfect, but they feel that they have
rights under it and they are extremely distressed
because their children will not have access to a
co-ordinated support plan. However, I also deal
with a large number of parents whose children, at
present, cannot access a record of needs
because, although they are academically able and
manage in a classroom setting, they have
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Asperger’s syndrome. Such children do not get a
record of needs, but they will have access to a coordinated support plan. There is a conflict: one
group of people will be pleased because they will
have access to co-ordinated support plans, but
another group will be extremely distressed
because they will feel that their rights are being
taken away.
The Convener: Given your wide experience in
the matter, is the issue about the reality of
people’s rights or the perception that something
will be lost? I do not suggest that such a
perception would not have to be dealt with.
Jane Hook: You are correct that the issue is
about perception, but it is also about mistrust.
Many parents had to put up a fight for records of
needs. One of the major issues on the record of
needs—over which the main battles have been
fought—is the placement that is required for a
child. Parents of children who have autistic
spectrum disorder often end up in conflict with the
local authority over placement requests.
The Convener: As Stuart Aitken mentioned,
under section 3(2), the education authority will not
be required to carry out a duty under section
3(1)(b) if it
“is not practicable at a reasonable cost.”

The resources issue is the other side of the coin.
What are your views on either the phraseology or
the principle of that exemption for local
authorities? Reasonableness is not an uncommon
legal concept. Is the provision reasonable?
Dr Aitken: My understanding is that the term
“reasonable” is used widely in legislation and that
it is well tested. However, we would like
clarification, preferably in the code of practice, of
how the phrase will be translated into practice,
perhaps with some examples, as in the Disability
Rights Commission’s code of practice. It would be
good to see examples of what was expected to be
reasonable and what was expected not to be
reasonable or practicable. The DDA and
reasonable adjustments have created part of a
framework, but that probably does not go far
enough to show how everything will fit together
with all the other agencies’ inputs.
The Convener: That is helpful to know.
12:00
George Reilly: I mentioned receiving 6,300
calls, of which approximately 3,000 are from the
parents of seven or eight-year-old children. In
general, they call our office because they are
already in conflict with a local education authority,
or at least a school, about the lack of provision for
their children. If a child has educational needs
only, they will not be entitled to a co-ordinated
support plan.
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The Convener: That does not quite answer the
question that I asked. I asked whether the
phraseology for giving the local authority an
exemption from its duty—whether fulfilling that
duty
“is not practicable at a reasonable cost”—

is reasonable. That point must be met.
George Reilly: I do not know how a sentence
that uses words such as “practicable” and
“reasonable” would be rephrased, but I can easily
foresee local authorities using such a measure to
make even less provision for dyslexic children
than they do at the moment. In the vernacular, that
could be a means of copping out.
Jane Hook: Many parents are extremely
worried about that issue, because they have
always felt that assessments with records of
needs revolved around a local authority’s ability to
provide and not necessarily around the child’s
needs. In other words, a resource issue was set
against the child’s extra need. It is interesting that
the bill represents the first time that that has been
written down. Parents find that subject difficult.
The resource problem is not always financial.
When the autistic spectrum disorder is involved,
the resource issue relates to people’s knowledge,
training and understanding of ASD and its
complexity. That is still greatly missing.
Lord James Douglas-Hamilton: I have asked
other experts several questions about duties and I
will ask each witness who is present questions
that arise from their representations on duties.
Sense Scotland’s submission says:
“The duty to request information about post-school
services at least 12 months before the young person leaves
school is an advance but it does not go far enough …
Arrangements for post-school provision are restricted
mainly to information exchange.”

Would you like the relevant duties to be clarified
and strengthened?
Dr Aitken: Yes. I will give an example. Before
leaving school, deafblind children may require a
long lead-up to identify resources and services
and to visit resources and services, because they
cannot read about them. A long lead-up is
required to obtain an understanding from the staff
who work with those young people about what will
be required in the new setting and to allow
children to show that they understand that new
setting. That takes time.
Just having the information that services X, Y
and Z are available is not enough. A long lead
time is needed to identify communication
resources, particular styles, staff induction and
other matters. For some people, 12 months will be
enough, but for many who have the most complex
support needs, that will not be enough. We would
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like to have greater clarification that such a
provision is needs led instead of a blanket
statement that the period is 12 months.
Lord James Douglas-Hamilton: Page 2 of your
submission says:
“Requirements on the education authority or other
agencies, to meet children’s support needs, are weakened
by the opt-out clauses”.

Moreover, you point out:
“The Bill does not require education authorities to do
anything that ‘is not practicable at a reasonable cost’.”

Dr Aitken: I will clarify our reference to the optout sections. We found it difficult to track through
the bill what the education authority could say that
it could do practicably and within reasonable cost.
The bill also says that other agencies do not need
to comply with requests from education
authorities. There is no vehicle through which the
education authority or the family could get the
other agencies to put in that level of support.
There are many examples, such as the
involvement of speech and language therapy, in
respect of which the authority may be able to say
that a request does not meet with their statutory
framework in other areas.
Lord James Douglas-Hamilton: Concern is
also expressed that authorities are not required to
do anything that is not practicable at reasonable
cost—we have already touched on that point.
Might you be prepared to consider the framework
of the bill and let us know in due course whether it
could be amended in a way that would be helpful
to you and to those whom you serve?
Dr Aitken: Yes.
Lord James Douglas-Hamilton: Dyslexia in
Scotland’s submission expresses concern that
“children and young persons who may have educational
support needs only, do not appear to have been
addressed.”

It also states:
“Provided that the outcome of the impartial review will be
legally binding on the education authority then our concerns
will be substantially allayed.”

Should the duty be strengthened in legislative
terms?
George Reilly: I wrote that after reading the
policy memorandum, which refers to secondary
legislation that would enable independent review
of the authority’s position. What concerns us most
is the provision in section 6 of the bill, under
which, although a parent may request an
assessment to be carried out, the authority can
reply, “We have examined the situation and see
no need to take the matter any further.” We would
like the legislation to strengthen the parents’ right
to force the authority to take the necessary steps.
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The information that we receive from calls to our
helpline shows that parents are the first to
appreciate that their child is not making progress,
usually in primary 2 or primary 3, and that
something is wrong. If the school authorities take
no action, there is conflict in the trenches from that
point on.
Lord James Douglas-Hamilton: Am I right in
thinking that there are a large number of forms of
dyslexia, which can be severe or minor depending
on the circumstances of each child?
George Reilly: Yes. It is more or less carved in
stone that 4 per cent of the population are
severely affected by dyslexia and a further 6 per
cent are affected on the mild-to-moderate
spectrum. That means that a substantial
proportion of the school-age population is affected.
Lord James Douglas-Hamilton: May I
respectfully ask you to consider the drafting of the
bill and to let us know in due course if you have
particular recommendations about how it could be
improved in a way that would be helpful to those
who have dyslexia?
George Reilly: Yes. We will do that.
The Convener: The issue behind that question
is the dispute resolution process, which is referred
to in paragraph 53 of the policy memorandum.
Does a lot turn on the detail of that or are you
looking to have that process changed so that it
involves a tribunal and becomes a more legally
enforceable arrangement?
George Reilly: We see many means by which a
local authority can decide to take no further action
in connection with a child who has—I will widen
the range slightly, if the committee does not
mind—dyslexia,
dyspraxia,
dysgraphia
or
dyscalculia. Those are all hidden, specific learning
difficulties, which are difficult for parents to prove.
The parents often have to arrange a private
psychological assessment, which costs up to
£300, in order to say to their education authority,
“Please look—my child has educational needs.”
There must be a way of preventing that from
happening. A lot of people cannot afford that sort
of money.
Lord James Douglas-Hamilton: I will ask Jane
Hook one or two questions on autism. I know that
the National Autistic Society is not your
organisation, but do you have contact with it?
Jane Hook: Yes. We work closely with it.
Lord James Douglas-Hamilton: It has sent in
representations.
Jane Hook: Yes—I believe that it has sent a
written submission.
Lord James Douglas-Hamilton: Have you
seen its submission?
Jane Hook: No, I have not.
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Lord James Douglas-Hamilton: I will put to
you one or two points that the society made. It
expressed concern that it will be harder for
children with autistic spectrum disorder to qualify
for a CSP and that, although many of its children
have had to fight to get a record of needs, children
who currently have a record of needs might not
qualify for a CSP, which could leave them worse
off. It says that some children with autistic
spectrum disorder might not qualify for a CSP
because they might not be in contact with other
agencies for support. Is that fair comment?
Jane Hook: Yes, it is. My daughter has a severe
learning disability and we have only now managed
to get other agencies such as social work services
involved—I forced them to start on her future
needs at 14. I contacted social work services to
say that I needed someone. We had contact, but
because there were not enough resources to
provide for her identified needs, we received no
services. Therefore, we were once again left
without services. That happens to many people.
For people with autistic spectrum disorder, it is not
necessary for contacts to be made with any other
agency.
Lord James Douglas-Hamilton: A moment
ago, I mentioned the other issue about which the
National Autistic Society expressed great concern.
The society believes that
“authorities should have a statutory duty to begin transition
planning at 14”

with adequate resources to see such planning
through. It goes on to say that six months is too
short a period for adequate multi-agency planning
for children with additional support needs and it
would like the period to be extended to at least two
years before the child leaves school. Does that fit
in with your thinking? The society’s theme is that
information should go from appropriate agencies
to appropriate agencies.
Jane Hook: That is utterly essential. Many
young people with autistic spectrum disorder will
require a high level of support throughout their
adult lives, which must be identified fairly early on
with different agencies. Parents might not even
have any contact with those agencies. I am
dealing with a case in which the child is 18 and
should have left school in the summer. Her exact
needs have been identified for four years and she
is being kept on at a specialist school until
Christmas. However, there is no place for her after
Christmas and her needs have not yet been
properly met. She also needs a transition period. It
should be understood that routine and structure
are extremely important for people with autistic
spectrum disorder and that a person cannot simply
be moved from an area of life such as school
straight into an adult service. There must be a
lead-up.
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The Convener: I would like to move on a little, if
I may, unless Lord James Douglas-Hamilton has
another question.
Lord James Douglas-Hamilton: Would the
Scottish Society for Autism consider what we have
discussed with the National Autistic Society and
send in representations to strengthen the case?
Jane Hook: Certainly.
Lord James Douglas-Hamilton: I have a final
question for all three witnesses. Should education
authorities have a responsibility to consider the
circumstances of three-year-olds and four-yearolds at nurseries?
Jane Hook: The fact that authorities will not
deal with children under three is fairly poor and is
in conflict with the Public Health Institute for
Scotland’s needs assessment report on autism,
which clearly says that early diagnosis and early
intervention are essential for autistic spectrum
disorder. Diagnosis and intervention can now be
carried out for children at any age from 18 months
upwards. Full assessment should be done—it is
vital that such children are assessed very early. I
think that a disservice is being done to many
people with autistic spectrum disorder.
George Reilly: From our point of view, I do not
see such a responsibility as essential. Some
people think that dyslexia can be assessed and
ascertained at such an early age, but the vast
majority of people in the field would prefer to wait
until the child is a little older and at school. A
child’s lack of progress really starts to manifest
itself when he or she is around six, seven or eight.
Dr Aitken: We echo what has been said about
the need to tighten up the provision for pre-school
three-year-olds and four-year-olds. It does not
seem to make sense that suddenly everything will
plug into place once a child arrives at school—we
know that that does not happen. Much can be
done in the way of interaction and communication
to ease the transition into school. Like Jane Hook,
we have concerns about the reduced provision for
under-threes, especially as, under the current
record-of-needs legislation, there is provision for
two-year-olds.
12:15
Ms Byrne: I would like to return to assessment.
I am aware of how crucial early assessment of
autistic spectrum disorder is for putting in place
the right kind of programme as early as possible.
Do you feel that the bill will provide appropriate
assessment for the school-age population? Is the
multi-agency aspect in the bill appropriate, given
that the experts in autistic spectrum disorder are
often clinical psychologists and speech and
language therapists and that they should be
involved in the assessment from time to time?
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With regard to dyslexia, George Reilly
acknowledged that there is a huge issue for
parents around identification of the specific
difficulty that a young person has. I wonder
whether the additional support needs in the bill will
be identified and met or whether we will still have
to deal with the problem that has always existed in
relation to dyslexia, which is that although
everything falls into place where good practice is
followed in schools, a child’s dyslexia can be
missed where good practice is not followed; it can
be assumed that the child is not trying hard
enough or is not concentrating.
Jane Hook: It would be good to have a multidisciplinary team with sufficient knowledge,
particularly in relation to early diagnosis of autistic
spectrum disorder.
Often, however, children with Asperger’s
syndrome can float through primary school
because they are quite alright academically and
have a structured routine in which they stay in one
class with the same people, but find that
everything falls apart at secondary school. At that
stage, another multidisciplinary team would be
required. Once again, however, that will revolve
around knowledge and training.
Ms Byrne: What do you mean by “sufficient
knowledge”?
Jane Hook: The Public Health Institute’s needs
assessment has highlighted the lack of knowledge
and understanding of autistic spectrum disorder.
Earlier, a gentleman talked about emotional and
behavioural difficulties. The children of many of
the families with whom I deal have been identified
in the first instance as having emotional and
behavioural difficulties. The parents are given an
extremely hard time subsequently and are often
asked to go to parenting classes and so on, which
is fairly insulting. Only after someone who has
knowledge of autistic spectrum disorder has
examined their child do they discover that the child
has Asperger’s syndrome.
The Convener: Would any of the other
witnesses like to comment on that?
Dr Aitken: On assessment in general, I take a
slightly different position from others on whether
compulsory assessment is necessarily a bad
thing.
In
many
instances,
psychological
assessments have been carried out by people
who were not psychologists but on whose views
the psychologists depended. We need to be clear
that assessment has a purpose; however, at the
moment, the bill does not make that clear. It looks
as if the assessment is required in order to make a
request for a medical examination and further
assessment by a psychologist.
Successful models exist of team involvement in
assessment of children in various disability
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clusters, if I can use that phrase as shorthand. In
general, those models involve psychological or
medical examination only where those are
needed. It is important that there exists provision
for requests to be made. The last thing we want is
for there to be refusals but no recourse to do
anything after that.
The Convener: George Reilly expressed some
views on that earlier; I do not know whether he
wants to add anything now.
George Reilly: No.
Rhona Brankin: I want to ask Mr Reilly about
children with dyslexia-related difficulties. You are
concerned that, under the new legislation, a large
number of youngsters will not have access to a coordinated support plan. The bill introduces a new
duty on education authorities to identify and
address additional support needs for all pupils.
How many youngsters currently have a record of
needs but will not qualify for a co-ordinated
support plan? Is the new duty inadequate for those
who will not qualify?
George Reilly: I am not a lawyer, but I do not
agree that there is a new duty. I am reasonably
familiar with the Education (Scotland) Act 1980
and the Education Act 1981, in which the word
that is used is “shall”. We know the difference
between “a local authority shall” and “a local
authority may”. I studied that legislation because I
once went to the secretary of state myself, on
appeal. I have great difficulty in seeing how the
“new duty” is actually new. I do not see that it is
any different.
Rhona Brankin: You said that 10 per cent of
the pupil population may have some form of
dyslexia-related difficulty, in the widest sense. You
are not for one minute suggesting that they should
all have a co-ordinated support plan—or are you?
George Reilly: No, I am not saying that. I do not
think that any parent with a child who has
whatever difficulty actually wants a co-ordinated
support plan or a record of needs. Many parents
are as a last resort driven towards a record of
needs in order to get resources for their child.
There could already be many dyslexic children in
public sector schools who are being provided with
the resources that they need, with the result that
the parents are content. All that we are opposed to
in the wording of the bill is the fact that only a child
who has support needs over and above his or her
educational needs will be entitled to a co-ordinated
support plan—that being the very nature of the
requirement for co-ordination of the various types
of support required. Many dyslexic children will
have other support needs and will therefore be
eligible to be considered for a co-ordinated
support plan, but many will have no other needs at
all; we feel that it is wrong that they should not be
eligible.
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Rhona Brankin: Do you have any idea of
numbers?
George Reilly: No. However, we could use the
standard distribution curve. How many school-age
children are there?
Rhona Brankin: I am still trying to understand
this: you are saying that 10 per cent have some
kind of need because they are on the dyslexic
continuum, but you are saying that not all would
require a co-ordinated support plan.
George Reilly: That is right.
Rhona Brankin: Do you know how many
children have a record of needs?
George Reilly: No—I do not have access to that
information.
Rhona Brankin: Obviously, the Executive has
had to make judgments about the impact of the
bill. If you are saying that the bill as it stands would
reduce the rights of children with dyslexic
difficulties, it would be useful if you could quantify
that.
George Reilly: I do not know whether it would
be possible to quantify it other than through the
Scottish Executive, which has access to
information that we could not possibly acquire.
The population of Scotland is about five million,
with approximately four million adults. The schoolage population has to be in the order of 700,000. If
10 per cent of that population has dyslexia to
some degree, we are saying that there are
approximately 70,000 dyslexic children in
Scotland’s schools. Some will have additional
support needs over and above the educational
support needs and some will not. Why should
those who have such needs have a legal route to
follow to ensure that they get the necessary
provision, whereas those who have only
educational support needs have no access to that
route?
Rhona Brankin: So—fewer youngsters who
currently have records of needs will have coordinated support plans; your concern is about
what you perceive as being the legal rights of
those youngsters.
George Reilly: Yes. The legal rights of those
children are being denied them if they have no
ultimate recourse to the law to ensure that their
educational needs are met.
Jane Hook: To work out what additional support
children need, we have to have a diagnosis and
we have to realise that there is a problem. How is
a teacher trained to pick up problems when he or
she is on his or her own in a classroom full of
children, three or four of whom are at the back and
are nice and quiet? The great worry is that with the
presumption of mainstreaming—with which many
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of us agree—there will be children going into
primary school who have not had additional needs
identified; it could be years before such needs are
identified, but those children will need additional
support.
Different levels of support will be required. When
wee Willie is running around flapping and biting
everybody in sight, we will know automatically that
there is a severe problem, perhaps with autistic
spectrum disorder. However, with the young man
who is doing extremely well with all his bits and
pieces but is coming in every day from the
playground black and blue, we will not know. We
have to work out what level of support people will
require. You asked about numbers: we do not
know the numbers, because we do not have a
proper system of diagnosis and until we have
proper diagnosis, we cannot give you the proper
percentages.
Rhona Brankin: The bill does not change the
diagnosis.
Jane Hook: I think it does, because at the
moment the children who get records of needs are
those who have severe and readily identifiable
needs. The bill should access other children who
have needs that are not necessarily so severe.
Children who are being picked up right away as
having severe problems should be getting help
automatically without their having to fight for a coordinated support plan. Other children who get no
support and no help should have access to extra
support, because they are missing out completely
on their education because they are getting
nothing extra.
Rhona Brankin: Do you not think that the duty
on education authorities is strong enough to cover
that?
Jane Hook: Of course there is a duty, but who
is going to define what the duty really is? There
might be a duty, but needs might not be identified.
The Convener: There are a lot of issues around
definitions, the code of practice, what happens in
the classrooms and the documents.
Jane Hook: An issue that members have not
mentioned to us, but which was raised with
witnesses earlier, is home education and
independent schools. Many families end up home
educating, because their children are excluded
from school or suffer extreme bullying. In that
area, we believe that there should be immense
support and help.
On independent schools—not special schools,
because we know that they should give special
help—such as the one in Jordanhill, where I live, I
know of several young people who have been
identified as having autistic spectrum disorder only
once they have left that school system. They have
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come out of an independent school with good
academic qualifications, but cannot access
employment or anything else because their
additional needs were not identified. Something
needs to be done in independent schools, too.
12:30
The Convener: We need to focus on that area.
Dr Aitken: May I try to help, or at least point to
areas in which your question might be answered?
I work with the communication aids for language
and learning centre—CALL centre—which is
based at the University of Edinburgh; we work with
schools throughout Scotland. On reporting of
dyslexia figures, children who have records of
needs and who have dyslexia would be contained
in the figures on specific learning difficulties and
on mild to moderate learning difficulties. If we
compare those figures with the number of children
who need special arrangements for examination
and testing through the Scottish Qualifications
Authority and then scale up the figures, we get
ballpark figures for the number of children who
have records and have dyslexia, and for the
number of children who have dyslexia but do not
have records. That gives us a comparison.
What definitions should the bill use? The issue
comes down to section 2(1)(c)(i) and the question
of the involvement of agencies. The definition
refers to “the education authority”, as distinct from
a local authority. A single education authority
might have multiple involvements of different staff,
including support for learning staff, teachers of the
hearing impaired, teachers of the visually
impaired, class teachers and others. One reading
of the bill is that a co-ordinated support plan can
be provided where there are additional aids and
services, as Mark Bevan mentioned. However, if
other agencies’ involvement is required, not so
many children will have a CSP.
We work with children who are deafblind; there
are cases in which a child who attends a local
authority school has a visual and a hearing
impairment and does not require other-agency
involvement. Under one reading of the legislation,
such a child would not require a co-ordinated
support plan. At present, such a child would have
a record of needs, so there is a question about
whether the CSP will deliver for children who do
not meet the new criteria. It depends on our
reading of the bill. Section 2(1)(c)(i) could be
clarified. In order to address specific points, we will
have to see what the code of practice says, but we
do not have that yet.
The Convener: The issue is also linked to
people’s rights, to whether or not they have CSPs
and to what the alternative dispute resolution
process will involve. I am conscious that we
should move on, but those are important issues.
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Dr Murray: We have covered a lot of issues in a
fair amount of detail. From Jane Hook’s remarks, it
seems that your concerns are not about the bill’s
principles but about the fact that there might not
be enough resources, not just in relation to the
finances that are identified in the financial
memorandum, but in relation to the human
resources that would provide the identification and
support that are required. Do your concerns lie
more in the bill’s resourcing than in its founding
principles?
Dr Aitken: Again, your question houses several
sub-issues. If the planning framework is to be
done through an IEP, we need to know exactly
what an IEP will look like. If an IEP is seen as
purely educational provision we will lose out but, if
we call it an individual support programme or plan,
we will be able to start to draw in not just
education, but social work and other agency
involvement. However, that would deal only with
part of the issue, because there is then the
question of how to decide on the IEPs.
At present, practice throughout Scotland is very
different—provision depends on where one goes.
The system works best where the various people
who work with the children design and do the
IEPs, which might involve a social worker deciding
that a social activity scheme was needed in the
summer and that, to get there, the resources that
were used by the child in the school during term
time would need to be available in the summer.
The issue comes down to how we decide and
define IEPs and ISPs. We must ensure that multiagency involvement does not mean collation of
agencies, but integration of approaches. We want
to be in the position in which the child leads that
process.
Dr Murray: With the ISP, we would be talking
about the same sort of people as with the CSP,
because it would involve other agencies outside
education—
Dr Aitken: I am sorry to interrupt. In a sense,
that is true, but I do not think that that is how
things could be. My view is that the Scottish
Executive’s thinking on that is not where it should
be yet. The CSP would provide the planning
framework and it would identify the IEP issues as
part of the outcomes but, at this stage, the CSP
would not address what we might call individual
support objectives, and it does not require the
multiple agencies that are involved to come
together to identify common objectives. Instead,
there will be a set of discrete objectives. That is
what we are concerned about. The detail is
problematic and I cannot see how the matter can
be covered in the bill; it needs to be reflected in
the code of practice.
The Convener: Jane Hook might want to
comment on that.
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Jane Hook: Dr Murray is quite right to say that
parents obviously worry about financial resources.
However, with autistic spectrum disorder, the main
worry constantly comes back to knowledge,
understanding and appropriate training. That
applies to all the disciplines, not just to education.
We are talking about social work and everyone
who deals with the child; even normal general
practitioners require to know and to understand
how to deal with the condition. Many of our
children must access specialist dental facilities
because they cannot go to a normal dentist. That
is the sort of resource that I am talking about.
Knowledge is very important.
The Convener: Do you have views on that,
George?
George Reilly: No. Jane Hook and Stuart
Aitken have said it all.
Mr Macintosh: I want to ask about tribunals and
about mediation and appeals—I will start with
Jane Hook. Will parents welcome the mechanism
for resolving difficulties—I mean both the local
authority dispute resolution system and the
appeals tribunal, which obviously takes parents
away from the sheriff court system? I invite you to
expand on the need for advocacy services; we
have not discussed that this morning, although
many organisations mentioned it in their
submissions. As legal aid will not be available,
advocacy might be the key issue for families that
are in dispute.
Jane Hook: It would be very good if families
could get round to mediation and have mediation
that worked. However, from experience I fear that
when a family gets to the stage at which it involves
someone from outside in mediation, it has come to
a crossroads. The next stage would be a tribunal;
at the moment, the next stage is the sheriff court.
Many parents are worried that although it seems
that there will be teeth before it and teeth after it,
the tribunal will have no real teeth. There will be
no legal aid or any of the bits and pieces that go
along with that. That is where conflict could arise.
Mr Macintosh: At the moment, there is a local
authority system only for placement requests;
there is no such system for resolving disputes
about resources or about the way in which the
education service is providing a service for pupils.
Jane Hook: No, there is not, but we have been
involved in a lot of mediation. The Scottish Society
for Autism has had quite a lot of success with local
authorities, because we have knowledge and
understanding. We have gone into schools and
have been able to help and we have moved
parents forward on mediation. If we do not get
things right at that stage—if the issue cannot be
sorted through mediation—there will be serious
conflict.
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Mr Macintosh: What about advocacy?
Jane Hook: Advocacy is extremely important,
for the families and for the individual. You touched
earlier on the fact that there could be conflict
between parent and child, and that often happens.
There also needs to be advocacy from people who
have knowledge and understanding. Quite often,
parents have to temper their aspirations for their
child’s needs, and that can be hard.
The Convener: Is sufficient trained advocacy of
that kind available?
Jane Hook: No, it is not.
The Convener: So there is a
deficiency in that area at the moment.

resource

Jane Hook: There is very little fully trained
advocacy at the moment.
Mr Macintosh: You mentioned earlier that one
of the most common disputes is over placing
requests. The bill will extend the ability of all
families with a child with ASN to have a placing
request, whereas that was previously limited to
those with a record of needs. Surely that must be
a welcome step forward.
Jane Hook: I hope that it is a step forward.
There should not be conflict over placing requests,
because local authorities should be able to provide
most of the services themselves and have the
correct and appropriate training. They should be
getting into the specialist arena only for children
who have complex difficulties. I am afraid that
children with such complex needs nearly always
tend to have autistic spectrum disorder.
Mr Macintosh: George Reilly answered a
question from the convener about local authority
dispute resolution procedures and mediation.
Given the number of phone calls that you get
about disputes, what do you think of the new
procedure?
George Reilly: As long as the mediation or
dispute resolution involves people—either the
mediator or the arbiter—who know something
about hidden specific learning difficulties such as
dyslexia, it could be a useful tool. However, we
should bear in mind what I said earlier; by the time
all those parents telephone us, they are already in
conflict. I am not quite certain how that can be
stopped at an early stage while there is an
apparent reluctance on the part of authorities to
diagnose a pupil as being dyslexic. It is that
apparent reluctance and the perceived lack of
provision for the child that start the parents down
the path of wanting a record of needs, because it
is the only thing that they can do.
I would like to say something about advocacy,
because that is something that we are very
conscious of. It has been known for a long time
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that dyslexia, as they used to say, runs in families,
and in the past couple of years scientists have
even isolated the gene. We are often faced with a
situation in which a parent telephones us to ask
about dyslexia in connection with their child and,
as we are talking to them, it emerges that the
parent, too, has difficulty with written language and
therefore has difficulty in being an advocate for his
or her child. Advocacy services could be very
useful to us.
The Convener: That is a helpful point in relation
to the wider background to the matter.
Mr Macintosh: I would like to ask Dr Aitken two
specific questions. He came up with a neat phrase
about the tribunal when he said that it is a bit of an
oddity, because you can get access to it if you
have a CSP and you get a CSP only if you receive
non-education services, but the tribunal’s remit
does not extend to non-education services.
Dr Aitken: That is the essence of the problem.
Mr Macintosh: How might we resolve that? In
your introductory remarks, you also talked about
your concern that appeals would be complex and
time consuming. That assumes that, instead of
resolving disputes and reducing confrontation, the
new process will encourage more dispute and
confrontation, which is slightly worrying.
Dr Aitken: I shall do my best to answer that,
although you may have to refresh my memory on
the second part of your question.
First of all, mediation appeals and dispute
resolution tribunals represent a failure. We need to
ask why we get to that point. About five years ago,
Sense Scotland did something interesting. We
asked parents what they thought happened when
things went well and what happened when things
went badly. Throughout the responses ran the
thread that it is about getting basic, human,
interpersonal skills right. It is about getting things
right in the classroom and about parents being
asked about meetings in advance—perhaps being
asked first, before anyone else, what date would
suit them for the review meeting. It is about being
told the name of a contact person and when they
will get back to you. Those are all very simple
things. If those things are got right, it is possible to
avoid the whole area of mediation. My first point is
to say that the code of practice should reflect
those things.
If we go down the mediation route, there will be
problems in the practicalities and complexities of
that route. Some of the smaller local authorities,
such as in Clackmannanshire and in Dumfries and
Galloway, might have to try to find a legal
representative and two lay members for a tribunal
and, at the same time, provide independent
mediation services and possibly an advocacy
service.


373

405

26 NOVEMBER 2003

12:45
We know that the patient health advocacy
service has difficulties recruiting people, as does
the children’s hearings system. If tiers of
complexity are to be added into the system, not
only will there be the practical difficulties of finding
and resourcing the right people, parents will be
faced with the question, “Which stage do I go to
now?” One continuous resolution process would
be much easier to manage. That said, I am not
sure exactly how it would look.
We encountered the dispute resolution process
only on publication of the bill; it was not included in
the consultation phase. I return to the issue of
supporters. Early in the process, they were
identified but they seem to have been lost in the
bill. I would like to see the return of that measure.
Supporters could play a strengthened role and that
would help the process of advocacy.
The Convener: That is quite a helpful point on
which to end. Did you want to raise a particular
point, Adam?
Mr Ingram: I would have liked to have
developed the point that Stuart Aitken made about
assessment. Perhaps I can pursue it outwith the
meeting.
The Convener: Surely. That is helpful. We have
heard some interesting and helpful suggestions
from the witnesses today. If, on reflection, you
have other areas that you want to let us know
about, please feel free to do so. You are the
experts in your areas and have the coalface or
chalkface experience of those areas. We are keen
to hear your input on the practical issues that we
face. We are struggling with a lot of difficult and
different issues. We are anxious to ensure that we
get them right at stage 1 and stage 2. I thank you
for your attendance this morning and for the input
that you and the previous witnesses have made.

406

Education (Additional Support
for Learning) (Scotland) Bill:
Witnesses
12:47
The Convener: We will move on quickly to the
last two items, the first of which is the matter of
additional witnesses. Members will recall that this
item was left until the period for submissions was
over. We have a paper from the clerks that gives
us suggestions for additional witnesses. Do
members have thoughts on the programme as it
stands?
We tried to make sensible suggestions for
additional witnesses to be heard. Fiona Hyslop
had to leave early as she does not feel well but,
before she left, she made a point about ensuring
that we take a full view of what happens in
mainstream schools as well as in the places that
we visited to see good practice. She suggested
that we find out about the position of the average
teacher in that sort of ball game. I am not sure
how to fit in that suggestion, but it is a valid
thought—one that I also thought about. Do
members have comments on the paper?
Dr Murray: I had not picked up on the point that
I want to make until today, partly because I did not
get the papers until Monday night, due to a postal
delay or for some other reason. I notice that the
witnesses are grouped to home in on particular
areas of questioning. We did not do that today; we
went all round the houses in much the same way
as we have done with previous witnesses. Should
we not be trying to structure our questioning to the
expertise of the witnesses who are in front of us?
The Convener: That is a valid point. We need to
ensure that we have killed off points. That
suggestion fits with one that Rhona Brankin made
in a private conversation before the meeting about
how we assess the evidence and begin to home in
on things. The clerks are doing a little bit of work
to try to help in that connection. It is particularly
important that we have all the issues tied up at the
point that we take evidence from the minister.
Ms Byrne: I would like to hear from a witness
who represents clinical psychologists. In the
evidence that we have received, we have heard
that clinical psychologists are very much involved
in the assessment and identification of young
people, especially those who have social,
emotional and behavioural difficulties or autistic
spectrum disorder. It would be useful to take
evidence from a representative of clinical
psychologists.
The Convener: Do you mean as opposed to
educational psychologists?
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Ms Byrne: We have heard from educational
psychologists although, as an extra, I would be
interested to hear further from the organisation
that is mentioned in the paper.
The Convener: I am not sure that I follow your
thinking. I bow to your professional expertise, but
would clinical psychologists have things to say to
us about the bill that educational psychologists do
not have to say?
Ms Byrne: Yes—they have expertise in the
identification of children who have social,
emotional and behavioural difficulties or autistic
spectrum disorder. They also have expertise in
multi-agency working because they work
alongside professionals in other agencies and
schools.
The Convener: Do educational psychologists
not have the front role in assessment?
Ms Byrne: Of course, but clinical psychologists
also have expertise in the area. We have heard in
evidence that there is a lack of information about
the assessment of young people who have autistic
spectrum disorder. Clinical psychologists are
crucial to that process.
The Convener: An issue to do with assessment
is coming through fairly strongly. We have also
touched on the issue of shortages, which is
perhaps more for the minister than for
professionals.
Rhona Brankin: I am interested in teasing out
more information about the number of pupils who
have emotional and behavioural difficulties.
Perhaps we should try to take evidence from an
academic who works in the field and who has
done research about the number of youngsters
involved. The person should be familiar with
examples of good practice. That might allow us to
begin to quantify the matter. Some local
authorities have already taken an inclusive
approach to meeting pupils’ needs that
encompasses children with emotional and
behavioural difficulties or youngsters who have
English as a second language. It would be useful
to get an idea of the numbers involved, especially
the number of children who have emotional and
behavioural difficulties.
The Convener: That reminds me of the
observations that the three professors from whom
we heard made about the pre-legislative period.
Fiona Hyslop was keen to have them back, but I
am not sure how readily we can fit that into the
programme.
Ms Byrne: I suggest that we take evidence from
Paul Hamill or someone from his faculty at the
University of Strathclyde. A team there is carrying
out research in local authorities on the issue that
Rhona Brankin raised. It would be appropriate to
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take evidence from a member of that team,
because it has done a lot of research in the area.
Rhona Brankin: Many people are doing
research on the issue. We should try to find out
who has done the most relevant research.
The Convener: Do members have any other
observations on witnesses?
Mr Ingram: We would benefit from a bit more
focus on the identifying and assessment process.
That process is a key issue, because many
disputes arise from it and the problem of the
allocation and distribution of resources flows from
it. To my mind, that process will be the nub of the
system that the bill will introduce. If the new
system is seen to be transparent on that process,
we can move things on.
The Convener: Which witnesses do you think
we should hear from?
Mr Ingram: I simply throw in the comment that
that issue would benefit from more focus and
scrutiny. We would have to think about which
witnesses to pull in. It has been suggested today
that the new legislation will be little different from
the existing legislation on the issue of identification
and assessment. Can we get an independent view
on that matter?
Lord James Douglas-Hamilton: The subject is
so important that I hope that we have time to do
justice to it and to hear the witnesses rather than
being forced into a strict timetable laid down by the
Executive. We have a four-year session and it will
not make a tremendous difference overall if the bill
is enacted a month later, but it will make a great
deal of difference to those at the sharp end if we
go the extra mile to make sure that all those who
could give relevant evidence have that
opportunity.
The Convener: I do not think that the Executive
is forcing us into a straitjacket, but we are under
the Parliamentary Bureau’s instructions on the
timing of the stage 1 report. We can ask for more
time if we need it.
Lord James Douglas-Hamilton: We can go
back to the bureau. I remember that, when I was a
member of it, there were occasions when
conveners asked for a month extra if they felt that
they needed more time to do justice to a report.
The Convener: The issue is what other
witnesses we want, whether we can fit them in and
whether we do not need to see the ones who have
been suggested because we have already dealt
with the issues. We have to keep an overall view
of the situation. I take Adam Ingram’s point about
assessment, but I do not know how to reflect that
issue through oral evidence from witnesses,
unless we ask the ministers about it when we take
evidence from them at the end of stage 1.
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What about the suggested witnesses for the
panels on 3, 10 and 17 December? It is suggested
that we discuss parental and children’s rights on 3
December. We have not yet heard from witnesses
who can give us detailed information about the
current system of appeals and disputes. The
people from RONA have considerable knowledge
of that important issue.
The theme of children’s rights might have to be
pushed a little, but, having made the point, I am
not sure how much detail we need to go into. We
have not given as much attention to mediation,
appeals and tribunals as we should have done;
that needs to be followed up a bit more.
The Equal Opportunities Committee is pursuing
some of the equal opportunities issues, so we do
not want to duplicate that work to any extent.
However, Careers Scotland, Skill Scotland and the
Beattie implementation team are the important
panels and we cannot leave them out.
The only area that we might argue about
concerns children’s rights. As I say, the point has
already been taken on board, but I would be
unhappy to leave out the important organisations
that are mentioned in the clerks’ paper. Do
members agree that we should include those
panels?
Members indicated agreement.
The Convener: In which case, where is our
scope for adding people? We have two full panels
of witnesses on 3 December and it takes longer to
hear from witnesses when the panels are larger. I
do not think that we can add any witnesses to that
meeting, especially as it, too, will be tight for time.
Martin Verity (Clerk): It is also tight for giving
notice.
The Convener: So are members happy that
there are no amendments to the panels for 3
December? Are people happy with the scope of
the organisations that we will hear from?
Members indicated agreement.
The Convener: We have therefore approved
the suggested witnesses for 3 December.
It is conceivable that we could add witnesses to
the list for 10 December. We have heard from
three panels today, albeit with a little bit of time
pressure, so we could add another panel of
witnesses to the list for 10 December if we thought
that that was appropriate. We might be tight on
time but there is the question of academic
research into numbers, which Rhona Brankin
mentioned. Is there general support for the
suggestion of hearing from clinical psychologists?
Rhona Brankin: Would that be an addition to
the evidence that we have already heard from
representatives from the national health service?
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The Convener: I believe that it would.
Rosemary Byrne’s suggestion is to hear from
people at the professional end, such as those who
provide the services.
Mr Macintosh: I am certainly not against the
suggestion; we could squeeze them in, or perhaps
we could ask them to write to us.
The Convener: The alternative is that we ask
for written evidence on the issue. I am inclined to
go in that direction.
Ms Byrne: If we receive a written submission
and then feel that we want to pursue the issue, we
could consider the matter further.
The Convener: Would you like to talk to the
clerk about that? Given that you raised the issue
and have expertise on it, you can clarify what we
are looking for.
Ms Byrne: Yes.
The Convener: That brings us back to the
ESBD people. Again, the timing is tight.
13:00
Lord James Douglas-Hamilton: If there is a
third panel, could the three professors be slotted
in?
The Convener: I do not think that we
necessarily want to have the three professors
back, but the idea of homing in on the academic
stuff in certain areas is important. That might or
might not consist of hearing from one of the
people from whom we have already taken
evidence. I think that the issue that is important to
the committee is the point about numbers.
Rhona Brankin: It is. The issue is about how
need is quantified.
The Convener: I am not sure whether I have
got a feel for how the assessment happens in
practice. It is clear that there is no disagreement
on the simplification of the procedure and the fact
that there will not be psychologists for everybody.
The difficulty is how we ensure that whoever leads
in dealing with the provision knows whom to ask,
whom to involve and so on.
Ms Byrne: That is a problematic area.
The Convener: Who would give us information
about that? The issue is a tricky one. We might
need to get more from the professionals. I do not
know whether teachers will be able to give us that
information in relation to special needs. I do not
think that we have had any witnesses specifically
on special needs teaching.
Ms Byrne: It would be very useful to hear from,
for example, a principal teacher who is running a
special educational needs department or someone
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who co-ordinates special educational needs in a
mainstream school. We should speak to someone
who is in charge and who has an overview of
everything that is going on. That might be a
depute head teacher or an assistant head teacher.
The Convener: We have visited schools with
special needs provision. I would like to avoid the
better-practice end of the spectrum and examine
mainstream provision. I would like to investigate
what happens in a typical school, where resource
and staffing implications are perhaps a bit more
difficult.
Ms Byrne: A learning support co-ordinator in a
mainstream school would be most helpful.
The Convener: A typical middle-sized or large
secondary school will have a head of special
needs education.
Ms Byrne: Yes. Those people have a big
overview.
The Convener: Have they? I do not know.
Would somebody like that be appropriate?
Ms Byrne: Yes.
The Convener: Rhona Brankin is looking
quizzical.
Rhona Brankin: I do not think that it will take us
any further to receive evidence from somewhere
where good practice is not involved. I am not sure
what you mean by that.
The Convener: The issue is not so much about
good practice. We have visited some wellresourced schools where provision has moved on
and there is a definite orientation towards having
more children with special or additional support
needs than in the average school. I am thinking
more of those more average schools, if you like,
where there is special needs support, perhaps
involving teachers and a head of department, but
without the better resourcing that is perhaps to be
found elsewhere. We should investigate the
practical issues. We can find out more about
guidance and assessment.
Rhona Brankin: Are you referring to a school
that currently does not have an integrated support
team approach? Do you want to ask people from
such schools about the impact of moving to the
new system?
The Convener: The issue is not so much the
impact as how the assessment procedure works
and the resources that will be given across the
board. We want to get a slightly better feel for that.
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Ms Byrne: A learning support co-ordinator
would be able to give a really good overview,
because they co-ordinate support for learning in a
school. In many schools, that will also include
support for pupils with social, emotional and
behavioural difficulties. Learning support coordinators would give the committee a good
overview.
The Convener: That is the direction that I am
heading in.
Ms Byrne: The learning support co-ordinator
might be a depute head; in some cases, he or she
is the head teacher or an assistant head teacher.
Rhona Brankin: Yes. He or she will be a senior
manager.
The Convener: Can we move in that direction
and add an academic to our witnesses on 10
December? That might mean that there is a rather
disparate panel, unless we organise the evidence
session in a slightly different way. If the clerk
thinks that he can manage to set things up for us
in that time scale, we would like to have that
arrangement. Does Rhona Brankin have particular
ideas on that?
Rhona Brankin: I will think about it.
The Convener: Yes. You can give Martin Verity
your thoughts on the matter.
We will take evidence on the numbers and on
ESBD issues. We will also take evidence from a
learning support co-ordinator—perhaps a depute
head or someone of that sort—who can feed in
their views on assessment and on the resource
issues. Does that deal with the concerns that
members have expressed about the gaps in the
evidence that we have received so far? That plan
would have the advantage of keeping us on
schedule, which is helpful.
I think that we will need to have a fairly long
session with the ministers on 17 December. Both
ministers want to come and a lot of issues have
been raised in the evidence that we have
received. A two-hour session or something of that
sort will be required. We must be prepared to have
a fairly long morning to get all the information that
we need to get from the ministers. We will need to
start the meeting reasonably early if we can.
Are members happy about what we have
decided on the witnesses?
Members indicated agreement.

Rhona Brankin: Principal teachers would not
necessarily have a handle on the detailed
resourcing issues. We have had evidence from
head teachers and from the Convention of
Scottish Local Authorities.
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SUBMISSION FROM SCOTTISH CHILD LAW CENTRE
The Scottish Child Law Centre (SCLC) welcomes the draft Bill to amend the system of assessment
and recording of children with special educational needs. It further welcomes the widening of the
scope of additional support needs to include a broader range of complex needs.
2. Section 3: The SCLC believes that the term “adequate and efficient” requires to be defined in
the legislation. The provision made by education authorities should be sufficient to enable the pupil
to access education that is “directed to the development of [their] personality, talents and mental a
physical abilities ….. to their fullest potential.” (Section 2(1) Standards in Scotland’s Schools etc Act
2000).
3.
Further, to limit the duties of local authorities to secure provision that is “not practicable at a
reasonable cost”, prohibits the challenge of parents and young people when provision falls short of
adequacy and gives the education authorities a statutory “get out”. The SCLC would like to see
this subsection removed from the final Act.
4.
Section 4:
Under the 1980 Act, parents and young people have the right to request educational, psychological
and medical assessments with a view to opening a record of needs. Under the draft Bill, this right
will be removed and replaced with a duty upon an education authority to “establish” whether a child
or young person either has additional support needs or requires a coordinated support plan.
Identification of needs is by “arrangements as [the education authority] consider appropriate”
(Section 4(1)), This may result in inconsistencies amongst education authorities regarding the
means by which “establishment” is effected – some authorities ensuring that comprehensive
arrangements are in place, other being less thorough. (Compare this to the legal duty on all
education authorities to perform, educational, psychological and medical assessments prior to the
decision to open or to review a record of needs in Sections 61(1) and 65A(3) of the Education (S)
Act 1980.) The SCLC would like to see more specific duties imposed on education authorities to
ensure that there is consistency in and coordination of assessments of children with additional
support needs.
5.
Section 5: The SCLC welcomes the extension of the duty on education authorities
regarding establishment of additional support needs or requirement for a coordinated support plan,
to include children at independent or grant-aided schools. However, a notable exception in the
legislation to this extension is children who are educated at home. The SCLC would like to see all
children and young people included in this section.
6.
Section 8: The SCLC recognises that, where a child is in a placement that is suited to his
or her needs, then it may not be necessary to review the CSP every 12 months. It is suggested,
therefore, that Section 8(2) of the Bill should read “on the expiry of the period of at least 12 months
beginning with date on which the plan was prepared”. Similarly, in section 8(3) of the Bill. The
decision to review the CSP before the expiry of the 12 month period (Section 8(3)) should remain.
7.
Section 10: Where a child who has additional support needs or a CSP is about to cease
having school education provided by the education authority, then that child will be at least 15
years old. The SCLC is concerned that there is no duty on the education authority to seek the
consent of the child with capacity prior to information regarding that child being passed onto
appropriate agencies.
8.
Any regulations made by Scottish Ministers under Section 10(5) of the Bill for the
disclosure of specified information, must take into account the right to confidentiality of the child
concerned and must ensure that the consent of the child with capacity is sought prior to disclosure.
9.
Section 11: The SCLC welcomes the introduction of a Tribunal. The SCLC further
believes that, to maintain impartiality, an individual should be disqualified from appointment as
President for the same reasons as apply to panel members set out in Paragraph 3(2) of Schedule
1, especially given that the President may serve as the convenor of a Tribunal.
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10.
Section 12: The SCLC is firmly of the opinion that a child with capacity should have the
locus to raise an appeal in his or her own right in relation to a CSP. In allowing only parents of
children the right to raise an appeal, children with the required capacity are being denied the right
to instruct a solicitor in matters that affect them directly given under Sections 2(4A) and 2(4B) of the
Age of Legal Capacity (S) Act 1991.
11.
Section 14: The SCLC is concerned that appeals to the Court of Session rather than the
Sheriff Court will lead to less parents proceeding with an appeal given the possible lack of legal aid
and the extra costs of instructing both a solicitor and counsel to conduct such an appeal. This
means that the child or young person’s right to an education will be compromised because (a) the
child has no locus to appeal and (b) the parents are not legally aided and cannot afford to proceed
with a Court of Session appeal.
12.
Section 15: The SCLC welcomes the introduction of voluntary mediation in seeking to
resolve disagreements but would like to see a body set up by the Scottish Executive to oversee the
consistency of the service among education authorities and to ensure that training and updating of
mediators is of a standardised nature. Further, mediation must be seen to be independent and not
set up or staffed by employees of education authorities.
13.
Section 16 and Schedule 2: The SCLC welcomes the extension of the right to make a
placing request to the parents of children and young people with additional support needs (see
para 10 above).
Overall View
14.
In Moving Forward! Additional Support for Learning, under Principles, it states that the
“rights and views” of children, young people and their parents should be respected, but those
rights, ie, the right to instruct a solicitor in civil matters, have not been respected. In fact, the right
of a child in this respect has been compromised by virtue of their exclusion from the appeal
procedure.
15. The SCLC is concerned about the lack of rights given to children in the draft Bill. Children with
capacity have no right to request the establishment of any additional support needs or if they
require a CSP. To rectify this, persons specified in Section 4(3) of the Bill should include children
with capacity.
16. CSPs will be given to children and young people whose needs cannot be met within the school
and education authority services (para 50 of the accompanying notes). The criterion for having a
CSP, therefore, is not the complexity of the child’s additional needs, but whether or not they access
“outside” services. The SCLC finds this criterion unacceptable. Further, the educational framework
for children with additional support needs but no CSP will be in the form of IEPs and PLPs, neither
of which has any legal basis and neither of which, in practice, coordinates the child’s additional
support needs with their educational targets. The SCLC is concerned that, as referral to the
Tribunal or Court of Session under Section 12 of the draft Bill is limited to matters pertaining to a
CSP, there is an absence of legal recourse (save Judicial Review) for the parents of children or
young persons who do not qualify for a CSP, but who require services to address their additional
support needs. This is especially important where a conflict arises as to the provision made for the
child or young person.
17. The SCLC is aware that the term “incapable” used throughout the draft Bill is drawn from
Section 1(6) of the Adults with Incapacity (Scotland) Act 2000, but is of the opinion that it is
insulting and derogatory and should be replaced with the phrase “children and young people who
lack the required capacity” with a definition of “capacity” in Section 20.
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SUBMISSION FROM CHILDREN IN SCOTLAND
Basis for this response
This response is based on consultations Children in Scotland carried out with a wide range of
parents and professionals across Scotland at the draft Bill stage. Consultation events in rural and
urban areas were attended by parents of children with disabilities and special educational needs
(SEN) and a cross section of professionals from both the statutory and voluntary sectors, including
teachers and learning support teachers. Discussions also took place with members of the Special
Needs Advisory Group (SNAG) and members of Children in Scotland’s Policy Committee.
The Bill in Principle
Children in Scotland welcomes the Bill as the first major revision of special educational needs
legislation since the Education (Scotland) Act 1980. The system for assessing, recording and
providing for those children and young people with special educational needs has long required
revision and Children in Scotland has been supportive of a number of the changes proposed by the
Scottish Executive in both Assessing our Children’s Needs: The Way Forward? and the draft Bill.
Particularly welcome in the Bill as introduced is the inclusion of a Code of Practice that will set
minimum standards across Scotland for the provision of additional support to school pupils.
Consultation on the Bill
Taking into account previous consultations on The Way Forward? and a lengthy consultation on
the provisions in the draft Bill Children in Scotland believes that the consultation process has been
comprehensive. The provisions in the draft Bill provoked strong reaction in some quarters and
raised many concerns particularly among parents and specifically among parents of children and
young people with a Record of Needs (RON). Children in Scotland welcomed the Executives
decision to revisit the original consultation over the summer and the inclusion in the Bill of a
number of the points made as a result of that.
Continuing Concerns
Children in Scotland has a number of concerns on the provisions in the Bill as introduced.
Co-ordinated Support Plan (CSP)
Children in Scotland has supported the phasing out of the Record of Needs (RON) and its
replacement with a system that is flexible and ensures that the child or young person receives the
support that they require. The individualised nature of the CSP is welcome but there are a number
of issues which may prevent those who need co-ordinated support receiving a CSP. Parents and
professionals involved in the Children in Scotland consultation thought that the threshold for the
CSP was set to high.
Children in Scotland appreciates that there will be a duty on education authorities to provide
adequate and efficient provision for all children and young people with additional support needs. It
has been argued that regardless of whether a child or young person has a CSP or not they will
receive the services they need. Unfortunately this will not be the case. Parents, young people’s and
children’s views often conflict with those of services providers on what support is required. The
Scottish Executive have recognised this by proposing new Tribunals, mediation and a dispute
resolution service. However, parents of children and young people with additional support needs
but no CSP will, it is presumed only be able to appeal against an authorities failure to comply with
the new duty under section 70 of the Education (Scotland) Act 1980. This is an unsatisfactory route
and not one that many parents will be willing to take. It is essential, where conflict arises, that
parents, children and young people are able to challenge an authorities decision. The threshold for
opening a CSP should be lowered so that all pupils with complex needs receive the legal protection
that a CSP offers.
Children in Scotland believes that the decision to open a CSP should not be based on where the
support is provided from but that the support needs co-ordinated. If a child or young person, whose
needs are sufficiently complex, receives support from within an education authority it is unlikely that
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all of that support will be provided by the school. Other departments will be called upon to provide
support but will not be school based and may have different administrative structures and different
lines of accountability. In this case co-ordinated support will be required. There is no mention in the
Bill (and only one mention in the Policy Memorandum) of Individualised Educational Programmes
(IEP) and the role of Personal Learning Plans (PLP). It is not clear how they will be applied to those
children and young people not eligible for a CSP but who have additional support needs. The
Executive have estimated that around 10,000 of the 17, 000 children and young people with a RON
will receive a CSP. There is at present no clarity on how the needs of the 7,000 not eligible for a
CSP, and those in the wider additional support needs category, will have their needs recorded and
support provided. Furthermore, teachers have expressed concern that IEP’s are not designed for
the recording of special or additional support needs and that PLP’s are in an early stage of
development. This is a concern.
Education Authorities Duties
The duty to make adequate and efficient provision for children and young people’s needs is
welcome, notwithstanding concerns outlined above on CSP’s. Children in Scotland is however
concerned at the inclusion in Section 3 (2)(b) that education authorities do not have to do anything
which is not practicable at a reasonable cost. There is a recognition that public funds are not finite.
Nevertheless the inclusion of this subsection not only adds to the perception that authorities ‘hold
all the cards’ in the relationships with parents but also fails to recognise that the provision of
services to children and young people with additional support needs should be based on need and
not cost. Children in Scotland’s first preference would be that this subsection should be removed. If
the Committee were not in favour of this, consideration should be given to using similar wording as
that contained in Section 15 of the Standards in Scotland School etc Act 2000 that refers to
“unreasonable public expenditure being incurred that would not ordinarily be incurred”. It could also
stipulate on the face of the Bill that this would only be the case in exceptional circumstances.
Assessment
The right to request an individual type of assessment is welcome. Although educational, medical
and psychological assessments are given as examples there is no mention of care assessments
provided by social work. Children in Scotland believes that it would be helpful if care assessments
were mentioned on the face of the Bill.
Right of Appeal for Children with Capacity
Although the Bill gives a right of appeal to parents and young people with capacity there is no right
of appeal for children over the age of 12 and under 16 who have capacity. Currently such children
can appeal school exclusions under the Standards in Scotland’s Schools etc Act 2000. It is not
enough to suggest that appealable issues under this Bill will be too complex to allow such children
to appeal and that Tribunals will only have to have regard to their views. With adequate support
children with capacity are able to make decisions about their own lives and how best their needs
can be met. While such a provision may not be used in a high number of cases it is vital that is
contained within the legislation so that parents do not automatically have a ‘gatekeeper’ role.
The Additional Support Needs Tribunal
Children in Scotland welcomes the establishment of the Additional Support Needs Tribunals and
appreciates the intention that this should be informal and user friendly. There are two issues that
require attention in relation to the Tribunals. Legal aid will be available before a Tribunal and after a
Tribunal hearing. There is no provision in the Bill for legal aid to be available for representation at a
Tribunal hearing. The Executive has said that education authorities will be discouraged from
sending legal representatives to Tribunal hearings. It is important that the Code of Practice gives
clear guidance on this issue. Evidence from the Parents Autism Campaign for Education (PACE) in
England suggests that parents there are spending increasing amounts on legal representation at
Tribunals. The PACE Tribunal Report 128 found that 58% of those surveyed who went to a Tribunal
“spent above £2,000 on legal fees, with £6,000 on legal fees being common”. The report also
128

PACE Tribunal Report (2003)
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states that these figures do not include the amount parents paid for expert witnesses and
independent reports. Children in Scotland are also concerned that the Tribunal will only have
jurisdiction over services provided by the education authority. There is no clear legal duty on other
agencies to comply with a Tribunal decision. The jurisdiction of the Tribunal should be widened to
include duties on other statutory agencies to comply with a decision.
Transition and Future Needs
In consultation with children and young people Children in Scotland found that the issue of
transition – particularly from secondary school to employment or further education – was one of the
most crucial. The duty on the education authority to get information at least 12 months before about
the provision other agencies will make for future needs is welcome. The Code of Practice must
stipulate that planning for transition should be based on the individual young person. There are
some young people who will require a longer lead in to the transition than the minimum 12 months.
While parents and young people are to give their consent to the provision of information by the
education authority, they are not otherwise given a role in the planning process. It is essential that
the parents and young person are fully involved in this process at the earliest stage.. The process
does not have a fixed outcome, such as the production of a transition plan. It seems that there is no
duty upon any agency receiving information about a young person due to leave school to take any
action upon receiving the information.
Mediation
The provision of free and independent mediation is welcome. Children in Scotland has continuing
concerns – however - that by allowing the local authority to buy in mediation services they will not
be viewed as independent.
The employment of in-house mediators by a local authority may prejudice the perception of the
independence of the service, and may deter parents from using the service, particularly in cases
where mistrust of the local authority has become entrenched.
Advocacy
During the consultation period Children in Scotland was made aware of advocacy projects that
worked extremely well with parents and children guiding them through the often complicated and
difficult process of negotiation with authorities on the provision of services. In some cases parents
felt that there was no need for their child to have a RON because of the positive relationship they
had with the local authority. This relationship was attributed to the support they received from a
trained advocate with a good knowledge of the way that the system worked. Given that the
proposed changes contained in the Bill will introduce new mechanisms for appeal and dispute
resolution and throw up the possibility that some children and young people with a RON will not
have a CSP there is a real need that a system is in place where parents can be supported at the
earliest stage and conflict avoided. Children in Scotland suggests that the role of the supporter in
the Bill is strengthened and extended to an independent right to advocacy for parents and children
where this is necessary.

FOLLOW UP SUBMISSION FROM CHILDREN IN SCOTLAND
Further to Children in Scotland’s evidence to the Education Committee on December 3rd 2003
there is one point from the session that should be clarified. In Col 436 of the official Report Rhona
Brankin states:
“I understand that where a Tribunal has directed and education authority to amend the content of a
co-ordinated support plan, other agencies will have a duty to assist the education authority in
implementing the plan”.
Rhona Brankin’s statement is not in itself incorrect. Under Section 19 (3) and appropriate agency
must comply with a request made to it for help from the education authority unless it considers that
request incompatible with its statutory or other duties or it unduly prejudices the discharge of any of
its functions. This is a general duty in the Bill and is not specific to Tribunals.
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There is no mention in sections 12, 13, 14 of what powers the Tribunal would have to direct
authorities, other than the education authority, to comply with a Tribunal decision. In a letter to the
Committee on the 28th October 2003 the Minister for Education and Young People points out that
extending the jurisdiction of the Tribunals to health authorities and all functions of local authorities
was a key area where the Bill had not been changed (Annex B). The Minister was satisfied that
under the duties in the Bill on other agencies to support the education authority, other providers of
services will be obliged to have regard to any directions of the Tribunal.
Children in Scotland’s point is that authorities outside education will not have a duty to comply with
the direction of the Tribunal that is specifically aimed at services they provide. Children in Scotland
believes, therefore, that the jurisdiction of the Tribunal be widened to include powers to ensure that
authorities outside education comply with directions aimed at them.

SUBMISSION FROM INDEPENDENT SPECIAL EDUCATION ADVICE AND RECORD OF
NEEDS ALERT
Background information on I.S.E.A. (Scotland) and RONA
I.S.E.A. (Scotland) is a voluntary organisation, which was established some 6 years ago by parents
who have a child/young person with special educational needs. Our service provides advice,
information, practical support, representation and advocacy on a Scottish wide basis to parents
who have a child /young person with SEN.
We have never advertised our service due to lack of funding and parents who have used some or
all parts of the service usually make referrals. We provide a unique service to parents dealing with
individual casework in all 32 Local Authority areas and, to date, have assisted 1,246 individual SEN
children’s cases.
As a grass- roots organisation, working day in and day out with the current legislation in relation to
individual children’s cases, we have a first hand knowledge of the pros and cons of existing
legislation and are in a unique position to predict the impact of this new legislation, if enacted.
Due to the concerns expressed by parents at the lack of consultation in February 2002 (The Way
Forward), we established a short term working group RONA (Record of Needs Alert) in August
2003. The main aims were to protect and enhance the educational legal rights of children/young
people who have SEN, and those of their parents, and to provide a mechanism by which
parents/carers could actively, meaningfully and effectively participate in the debate on changes to
the legislation.
Due to the methods adopted by the Bill team, on the consultation process of the draft Bill I.S.E.A.
(Scotland) contacted all clients 1,246 who had used our service and RONA set up a telephone
information line which received over 600 telephone enquiries from parents and professionals and
together we gave 24 information talks to community/voluntary groups with attendance numbers
ranging from 10 to over 50 parents of children with SEN. Therefore we can say with conviction, that
we have established the views of over 1,800 parents who have a child/young person with SEN on
their views and aspirations of the draft Bill.
Views and Aspirations on the Bill
This is not a complete list or in any particular order, but is submitted to give the reader a flavour of
the impact the new legislation will have, in particular on individual children/young people with SEN
and their parents. We all believe that changes were necessary to existing legislation, but that it
should be to improve and enhance the duty of Local Authorities and other agencies in order that
children/young people are enabled to have their strengths and weakness identified, assessed and
met in a multi-agency co-ordinated approach which enables the child/young person to reach their
full potential. Central to this is the parental equality of participation and involvement in the decision
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making process regarding their child’s/young person’s education, as is their legal responsibility
under existing legislation.
Principle of the Bill
It appears the purpose is to modernise and strengthen the system for supporting children’s and
young persons’ additional support needs to enable them to draw benefit from school education.
Draw Benefit - This sounds good in principle. However this meaning is weak, as every child/young
person will draw some benefit from education. But it is what the extent of this benefit is that we
must question in relation to the duty of education authorities especially with regards to The
Standards in Scotland’s schools Act 2000 “to secure that the education is directed to the
development of the personality, talents and mental and physical abilities of the child or young
person to their fullest potential.”
Additional Support Needs – in the Explanatory notes Section I “defines what is meant by the term
additional support needs”. W e feel this definition is far too wide and could be applied in reality to
every child/young person in Scotland at one time or another. However it is a play on words
between the 1980 Act and the new Bill that being “Additional support needs where for whatever
reason” from “special educational needs if they have a learning difficulty” and all that is removed
are the words “learning difficulty” replaced by the words “whatever reason”.
Additional Support – The definition given is exactly the same definition in the Scottish Executive’s
publication “circular 4/96” relating to the provision for special educational needs.
Our main conclusion is: That to change legislation simply by changing the terminology is not justified. Under existing
legislation 35,000 children/young people are classified as having special educational needs and, if
the definition special educational needs was implemented by Local Authorities as currently defined
by the Scottish Executives publication “Curricular 4/96”, then children and young people for
example who are gifted do come under SEN as stated on page 4, No 10 i.e. in relation to gifted
children “may include the possibility of recording”. It also clearly states on page 4 No 13. “Some
special educational needs can be overcome in the short term”. Again this is referred to under
Additional support needs.
Co-ordinated Support Plan
The 1980 Act special provision, supplementary to Section 1 – “aimed at ensuring those
children and young persons who have more significant and enduring special educational needs,
and so who need continuing special arrangements, receive appropriate long term assistance. For
them Authorities may need to open a Record of Needs”.
The New Bill _ “A child or young person requires a co-ordinated support plan if they have enduring
additional support needs that have a significant adverse effect on their education and that requires
support from services outside education”.
Main conclusion and Question in relation to current and new legislation
If the Record of Needs and the Co-ordinated support Plan is for children/young people with
significant and enduring needs and who require support/assistance over a long period of time, why
then is it estimated that at least 8,658 children currently with a Record of Needs will not qualify for a
Co-ordinated support Plan? The only difference appears to be “requiring support from services
outside education” but the reality is the other services would have had to be involved to open a
Record of Needs, and we find it preposterous that a child/young person can only be classified as
having significant and enduring additional support needs qualifying for a CSP if outside agencies
are continuously involved. This is contradictory, as a child’s significant and enduring needs will
have an adverse affect on their education even if that child does not require the services of outside
agencies.
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Children who will not qualify for a Co-ordinated Support Plan but have Additional Support Needs
For these children/young people and their families they will have no legal rights or entitlement to
challenge the identified additional support needs and the provision made by the local authority or
other services. We will be in exactly the same situation as under the current legislation.
This is why so many parents resorted to requesting the opening of a Record of Needs for their child
in order to challenge the assessments, identification, provision and services from education and
other services being provided or lack of them.
We do welcome cautiously, the introduction of dispute resolution but as it is still to be developed we
would ask that it should be independent and, especially, legally binding.
We also welcome the extended right to make placing request for children/young people who do not
have a CSP. However this right will cause particular problems especially at the Local Authority
appeal stage and at Sheriff Court because under the present system for recorded children, the
evidence and documentation is available and this will not be the case for children/young people
without a CSP.
Home Educated Children
For Local Authorities to have their duty removed from this group of children/young people will be
disastrous. Some of reasons are: We believe this establishes a two-tier system and is an infringement on Human Rights and equality
in that the child has to be entering into/attending the public sector provision or receiving a service in
order for an Authority to have a duty towards the individual child.
It is particularly problematic when a parent has removed a child from school due to lack of provision
etc. or is appealing the Authority’s nomination of school. Most parents’ intentions are to home
educate until a resolution or decision of an appeal has been reached. Under the new legislation if a
child is removed from or not placed in a school, the Authority would have no duty towards the child
and therefore if an appeal were underway it would be deemed not to be competent. This surely
would not be in the best interest of the child.
Under 3s
Under the new legislation all parents who have a child under 3 lose their legal rights. Under the
existing legislation a parent can have a child over the age of two identified, assessed, provision
made, have a Record of Needs opened and make a placing request no such rights exist under the
new Bill.
Apart from parents loosing their legal rights we see the repercussion of the child not being able to
access very early intervention services.
Mediation Services
Although the concept in theory is good, we feel there are a number of issues still to be addressed
such as: Independence of the Mediator – although it is stated they should be independent we do not
consider someone to be independent if their salary is paid by the Local Authority, and many
parents will be suspicious of this fact.
The agreed decision reached by parties at mediation will not be legally binding.
Additional Support Needs Tribunal and Education Authorities Appeal Committees then Sheriff
Court.
Our organisation has undertaken many placing request appeals throughout Scotland over the last 6
years. In 2003 we have advised on, attended and represented in excess of 20 cases for children
with SEN.
The following four are only some of our concerns in relation to the different appeals routes for
placing request: -
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New Tribunal
Parents and young people will not have legal representation unless they can afford to fund a
solicitor themselves. This puts a child who comes from a low-income family at a greater
disadvantage.
Parents and young people will be able to refer their case to the Court of Session on a legal point
but how are they to know if a point of law was breached?
Parents and young people will be disadvantaged in both presenting their case and cross
examination compared to Local Authority who have staff experienced in presenting and articulating
the finer points of the law relating to the case.
The children and young people who will be accessing the Tribunal system will be those who have
the most significant and enduring additional support needs but who will not be afforded the right to
access Legal Aid for legal representation at the Tribunal hearing. We suggest strongly that this is a
breach of Human Rights and of Equal Opportunity when comparing their cases to those of children
and young people with additional support needs who do not have a CSP and who will, if they
qualify, be able to access Legal Aid to have legal representation at the Sheriff Court.
Financial Memorandum
As there has not even been an y attempt to estimate the number of children and young people who
would fall under the criteria for the Bill we are greatly suspect that the financial implications of
implementing the Bill are very much under estimated. As a simple example there are 17,315
existing Record of Needs. It is estimated that the cost of reviewing a Record of Needs is £452. This
equates to £7,826,380 but the existing annual cost which will be saved is according to the
memorandum is £6,700,000. It is also well documented that bringing in the CSP system would be
less time consuming and bureaucratic, and we were therefore surprised to see that the financial
comparison between opening a Record of Needs compared to a CSP is only a saving of £23 and
reviewing is a saving of £12.
We hope the above gives some insight into the very real concerns we have regarding this Bill.
Unfortunately, as only 4 pages are allowed to be presented as written evidence, we are
disappointed that this restriction has not enabled us to express our full and strong view on the
above areas and other areas which we have not been able to cover but which will have other major
implications for the children and young people this Bill will effect.

SUBMISSION FROM THE EQUITY GROUP
The Equity Group is a member led organisation, with a membership of more than 300, made up of
self advocates with a disability, parents of children with a disability, young people over the age of
14, educational professionals who believe in the benefits of inclusive education, and other
interested individuals.
The Equity Group is working to develop sustainable inclusive education structures for all children in
Scotland with additional support needs; irrespective of their disability, race, creed or sex. In
achieving this aim, children with additional support needs will be able to reach their full potential
through having access to an appropriate education. The Equity Group seeks to support children
and families to achieve the education and support they need, and to work with professionals to
develop and promulgate sound inclusive educational practice.
1.

Introduction

We recognise the commitment of the Scottish Executive to the development of inclusive education
within an inclusive society. However, we believe this Bill is a lost opportunity to dismantle rather
than simply re-arrange many of the administrative barriers that inhibit inclusive education. We
disagree in principle with the draft legislation, and we believe it is unworkable and unhelpful in
practice.


386

58

Education Committee, 2nd Report, 2004 (Session 2)– ANNEXE E
2.

The Principle of the Bill

Our disagreement with the Bill is one of fundamental philosophy as we believe it runs counter to
the Parliament’s own commitment to Equal Opportunities as set out in the Scotland Act 1998, and
specifically to Parliament’s recent commitment to mainstreaming equality.
We do not believe there should be legislation that is focused specifically on special education or
providing education to one category of children and it was for this reason that we argued so
strongly for the presumption of inclusion to be part of the Standards in Scotland’s Schools Act.
There are three central issues:
2.1
First, and central to the conception of the Bill, is the definition of 'additional support' in
Clause 1 as 'provision which is additional to, or otherwise different from, the educational provision
made generally for children or, as the case may be, young persons of the same age in schools
(other than special schools) under the management of the education authority': and the definition of
a child or young person as having additional support needs if s/he 'is, or is likely to be, unable
without the provision of additional support to benefit from school education..'
This definition is inherently exclusionary as it draws a distinction between 'general' educational
provision and 'additional' educational provision. It reinforces the concept and mindset of two
groups - a majority 'typical' group that needs general educational provision and a minority group
that has an intrinsic need for something different or extra because they do not fit what is on offer.
The consequence of this is that the definition of additional support needs and of a child with
additional support needs is dependent on the quality of educational provision in a local area.
Therefore, the same child, with the same set of support needs, could be regarded as having
additional support needs in one local authority area but not in another, not because of their
characteristics or abilities, but because of the way the local authority provides services. In fact, the
more flexible and responsive the local authority, the fewer children will be identified as having
additional support needs. This takes on particular resonance as and when a family moves from one
area to another.
The whole Bill is therefore underpinned by a definition of additional support needs which is based
on postcode but which has significant implications for the rights of the child and family concerned.
Further we believe that if the education generally provided is not suitable for some of the children,
ie those with additional support needs, then it is education that needs to change to meet their
needs. As identified in the Executive’s Equalities Checklist, mainstreaming “entails rethinking
mainsteam provision” and ...”is a long term strategy to frame policies…to change organisation
cultures and structures accordingly.”
2.2
Second, similar considerations apply to the definition of eligibility for a Co-ordinated
Support Plan (CSP). The definition is deeply unsatisfactory. The terminology of complex and
multiple factors is confusing and unclear: having a significant adverse effect does not make the
factor itself 'complex' within the common use of this word.
The qualification that a factor must be 'likely to continue for more than a year' is also problematic in
that, for example, children who are homeless may be deemed ineligible for a CSP while their
situation may be every bit as difficult as other children with different support needs.
Most importantly, the third element of the definition - 'require additional support to be provided by
one or more appropriate agencies as well as by the education authority themselves' does not relate
to the situation of the child but to the configuration of services provided by local agencies.
Therefore, a child might not be eligible for a CSP in one school district that directly employed or
contracted a physiotherapist, a language and communication therapist, or a family link worker,
while he or she would be eligible in another district. Given that the last few years have seen major
changes in the boundaries between services, resting a key legal distinction and a separate set of
rights on an administrative distinction is unwise.
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For example, the children who attend the Craighalbert Centre, a centre of excellence for children
with motor impairments, will not qualify for a CSP, simply because the school itself provides all the
therapy and services that they recognise are needed.
2.3
Third, Schedule 2 of the Bill is clearly discriminatory. Paragraph 3 sets out the conditions
under which the local authority may refuse a placing request. The first two conditions - requiring an
extra teacher, requiring alterations to accommodation or facilities - are standard conditions for all
children, and become discriminatory in their application to disabled children who may well require
an alteration to facilities or the employment of an additional teacher.
Two children from the same family - one disabled, one not - could both make a placing request and
one could be turned down. The local authority is required under previous legislation to plan for
disabled children's education and to make reasonable adjustment. This schedule turns the clock
back by including these clauses.
We believe Schedule 2 reflects a mindset that is segregationist. If the Executive’s objective is
indeed to promoted mainsteam education for children with disabilities, the role of special schools
should be to support both child and school with the objective of returning the children to
mainstream.
History shows us that inclusion is achieved by strengthening and safeguarding universal rights and
that, conversely, categorisation is a mechanism for exclusion. We believe this Bill’s worldview puts
children into two/ three categories, a view that impacts on every part of the Bill’s provision.
The Bill includes no recognition or test that the proposed mechanisms are in the ‘best interests of
the child.’
Parliament would not contemplate an Additional Support for Health Bill which identifies categories
of people who need ‘additional’ health support. In fact, NHS Scotland has this month launched its
own strategy for equality and diversity based on the recognition that it must serve everyone
equally.
3.

The Consultation Process

Despite the commitment of the Constitutional Convention on pre-legislative consultation, the
consultation on this process effectively got underway with the publication of a draft Bill, which
immediately narrowed the scope of debate from wide-ranging issues around what needs to be
done to improve inclusive education, to discussing a narrowly framed and pre-determined
education Bill.
While the Parliament has worked hard to join up both policy and services for children through the
creation of a Minister for Children, and a Children and Young Person’s Commissioner, this Bill is
locked into a mindset not just of education but specifically of special education.
The consultation tended towards presentation of the Education Department’s proposed legislation
with some time for questions and answers, rather than participation by stakeholders in defining the
problem and generating the solution.
The proper starting point for such a Bill should have been the Scottish equivalent of a White Paper,
along the lines of Better Integrated Children’s services.
4.

The Content of the Bill

We believe the Bill is unworkable.
4.1
The Scottish Executive estimates that only 50% of young people with a Record of Needs
will get a CSP. However, a Code of Practice will be issued to local authorities to ensure that the
needs of those children who currently have a Record of Needs will be met. This means many
children who are not caught within the terms of the Bill will continue to be supported. It must be
assumed that this support is indeed needed and justified. The obvious question is, why primary
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legislation is necessary if these children are to be supported in any case? And if the children who
currently have a RoN but will not have a CSP do require support, why is this need not addressed
within the terms of the Bill?
4.2
Rights of appeal to mediation and the tribunal are dependent on having a CSP. This
guarantees that, however satisfied parents are with the education currently provided, they will feel
obliged to apply for a CSP and pursue this to appeal. Otherwise, when they do have problems,
they will be excluded from the mechanisms established to resolve them. We believe the result will
be that more CSPs will be created than the Executive estimates allow for, possibly as many as the
15% of all children estimated by COSLA in its oral evidence. Not only will this mean increased
resources diverted from educating children into paperwork and dispute resolution, but we run the
risk of a second audit enquiry in a few years time, reinforcing the idea of mainstream education for
children with additional support needs as being unduly expensive.
4.3
The Bill introduces a new form of educational plan that has not been tested or evaluated
with a single child before being introduced as the cornerstone of the new legislation. The proposed
CSP will be in addition to the Individual Education Plan and the Personal Learning Plan, and will
inevitably generate duplication and confusion for children, teachers and families, further eating into
the time teachers have available to spend with children. Nor will the legislation do what it says on
the tin – it is clear the co-ordinated support plan only applies to the child’s education, when for
many of the children and families concerned, the issue is about co-ordinating support at home as
well as school, in the evenings and during holidays, as is made abundantly clear by the Executive’s
Better Integrated Services for Children report. In this case, many people will need a fourth plan,
which perhaps we could call the Really Co-ordinated Plan.
We trust teachers to adapt their teaching to meet the needs of the diverse children in their class.
We do not see how labelling children through ASL and CSP is going to help a process that already
happens in classrooms around Scotland every day. Rather than a further layer of administration
and another label, teachers need resources and support to build on their inclusive practice.
The Policy Memorandum explains the Bill’s intention to reduce the stigma associated with the term
Special Educational Needs. However, introducing a new term - Additional Support Needs together with a duty on the local authority to identify all children falling within this category will
simply redirect stigma to a wider, and in some cases different, group of children.
5.

In Conclusion

We recognise there are three main challenges for the Parliament and the Executive in relation to
inclusive education:
- delivery of effective support for inclusive education
- co-ordination for kids and families, inside and outside school
- a clear framework to uphold the rights of families and children
However, the Bill fails to meet these challenges. As it stands, the Bill does not assist local
authorities and health boards, in partnership with children and families, to address these issues. In
fact, it will divert local authorities and schools, which are already doing excellent work in this field,
away from the development of inclusive practice to the task of administering a cumbersome and
divisive system.
The Bill has two strengths: the proposed CSP will become a working document, updated and
reviewed as necessary to ensure the right support is provided. Also, where a CSP in place,
families have rights of appeal to an independent tribunal, advocacy and dispute resolution.
We believe that these positive aspects of the Bill should be extended to all children and families so
that they become universal mechanisms. All children should have a PLP that they increasingly help
shape and develop as they progress through their school life. Children and families should all have
access to an arms-length complaints and dispute resolution system addressing the fact that
education is the only major public service without one – and an independent tribunal.
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The duty on local authorities to provide education for all should be matched by a power to employ
whichever professionals they need to provide effective and efficient support for children to help
them learn.

SUBMISSION FROM ACHIEVEMENT BUTE
Introduction
a) Achievement Bute is a voluntary organisation which was set up by parents of children with
disabilities on the Isle of Bute. This response was written following consultation with parents
and members of our committee which comprises parents, educational professionals and other
interested people.
b) We support the Scottish Executive’s commitment to inclusive education. We recognise that the
implementation of recent legislation including the Standards in Scotland’s Schools Act 2000,
the SEN and Disability Act 2001 and the Education (Disability Strategies and Pupils’
Educational Records) Act 2002 all contribute to a more equal society in which all children are
accepted and valued.
c) In the Additional Support for Learning Bill we welcome the move away from “special
educational needs” and the new focus on provision of support rather than measurement of
educational deficit. However, we consider the fundamental premise of the bill to be inherently
flawed. We also consider many of the proposals contained within the bill to be unworkable in
practice, and potentially more bureaucratic than the system it seeks to replace. Our main
concerns are as follows:Definition of additional support
a) The use of the word “additional” belies the inherent presupposition of the bill that there is
something that is considered to be the “normal” level of support that children can expect in their
education, and that any other support is considered to be “additional”.
b) We would ask the question “additional to what?” In our view, all children require support in
their education, some require more support than others, some may require intensive support
for very short periods, and some may require support for all of their lives.
c) We know from our own children’s experiences that some schools are better than others at
supporting children, whatever their needs. Indeed some local authorities are better at
supporting children than others. The same child, with the same set of support needs, could be
regarded as having “additional” support needs in one school, or area, but not in another, not
because of the child’s own characteristics, but because of the way the local authority provides
services. Thus the concept of “additional” support can often be determined more by post-code
than by children’s characteristics.
d) Furthermore, the definition in the bill is if a pupil “is, or is likely to be, unable without the
provision of additional support to benefit from school education”. This concept is at odds with,
for example the SEN and Disability Act (SENDA), which compels all schools to make
“reasonable adjustments” to include children with disabilities. Under SENDA, it is expected
that disabled children will be supported in schools, but the ASL Bill presupposes that those
same children would not “generally” receive such support.
e) This bill, therefore, far from mainstreaming support, will only serve to divide children and young
people into two categories: those in the minority who are considered to require “additional”
support, and those in the majority who are not. Many of us have more than one child. We want
all our children to be treated equitably regardless of disability or support requirements. This bill,
if passed, will be seen by parents, teachers and the general public as legislation that only
affects a minority of children in Scotland. This is entirely at odds with the other legislation and
indeed the Scottish Parliament’s commitment to mainstreaming and equality in all of its
legislation.
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Co-ordinated support plans
a) We have a number of objections to the introduction of Co-ordinated Support Plans. First and
foremost, we want a straightforward, easily understood flexible system of support, to be
available to all children who need it. Any parent who sends their child to school should be
entitled to expect that their child’s needs will be planned for, met, and safeguarded at a level
appropriate to them as an individual. Far from providing this, the proposed system introduces a
“two tier” system of support, that is not easy for people to understand, and will be difficult to
educationalists and others to manage.
b) CSPs will only be available to a small number of children within the group considered to have
“additional needs”. However, we are certain that due to the statutory safeguards which the
CSP and the CSP alone confers many parents will see it as a “ticket to services” and will
request one, whether their child needs it or not. It is widely regarded as the “replacement of the
record of needs” despite the Scottish Executive’s estimate that only 50% of those children
currently with records will qualify for a CSP.
c) There is a lot of confusion about the nature of the CSP, a form of educational planning which
has never been piloted. It is not clear who will co-ordinate such plans, but it has been
suggested that many different people could become co-ordinators. In discussion during the
consultation stages of the draft bill it became abundantly clear to those of us who attended the
Scottish Executive seminars on the subject that no-one has any idea how the co-ordinators will
work in practice, least of all the civil servants who drafted the bill.
d) The proposed format of the CSP, as outlined in Section 7 of the bill, seems to follow the same
deficit-focussed model as the current Record of Needs. This is a retrograde step, and a missed
opportunity to provide support that is more oriented towards good outcomes for children.
e) It is unclear as to how the proposed CSP will fit with existing Individualised Educational
Programmes and Personal Learning Plans which are currently being piloted. But it will
inevitably generate duplication and confusion for pupils, parents and teachers, and it will
certainly create more paperwork.
f)

CSPs are intended to provide support for children with more complex needs requiring
additional support to be provided by one or more appropriate agencies as well as by the
education authority themselves. Again this does not relate to the situation of the child but to
the availability of services provided by local agencies. Therefore, a child might not be eligible
for a CSP in a New Community School that directly employed or contracted a therapist, social
worker, or a family link worker, while he or she would be eligible in another area where these
services are only provided outwith the school.

Provision of information, advice, and resolution of disputes
a) Parental involvement in education is essential. Parents should not simply be consulted as if
they were disinterested onlookers, but should be offered the opportunity to be actively involved
in planning for their child’s education from the earliest opportunity.
b) We would like much more emphasis on strengthening support for parents from the earliest
opportunity. To this end we would like to see a stronger emphasis on the provision of
independent advocacy for parents and pupils.
c) It is our experience that many parents have had an uphill struggle to obtain a Record of Needs
for their children. Information and advice provided at the very early stages is crucial, and this
bill misses an important opportunity to ensure that this is provided in a way that is most useful
to parents.
d) Many children who currently have a Record of Needs will continue to require support but may
not necessarily require a Co-ordinated Support Plan. We would like to see the bill amended to
ensure that those children will still have the same legal entitlement to services, and the right to
appeal to the Tribunal should such services not be provided.
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e) Under the bill the right to appeal to the new Additional Support Needs Tribunal are limited to a
very small group. The Additional Support Needs Tribunal is in itself a misnomer- it should be
called the CSP tribunal since its powers are limited to issues around CSPs.
f)

Finally, the bill introduces a number of different routes for resolving disputes resulting in a
complicated structure, which includes mediation, dispute resolution, local educational appeals
committees, judicial review and appeals to the ASN Tribunal. In addition, for those parents
who consider that their child may be being discriminated on the basis of a disability there is the
route of conciliation via the Disability Rights Commission and initiating action via the Sheriff
Court. Far from being helpful to parents, this plethora of options, some of which will not be
available to everyone, is daunting complicated, time-consuming and potentially very expensive.

g) Does the Scottish Parliament really want to make life this difficult for people who are already
struggling simply to get their child’s needs met?
Conclusion
a) When we responded to the Draft bill we stated that in principle we were in agreement that the
current Record of Needs system needs to be replaced by procedures that are:• Faster
• Easier for parents to access and understand
• Give better access to the people who are involved in supporting children “hands on” in
their schools.
Having read the revised bill we are not convinced that the new proposals will do this.
b) We suggest that in place of the currently proposed bill, the parliament introduces a mainstream
education bill which supports learning. Such a bill should provide the following:•

A single, universal, easy to understand mechanism for supporting children in
education, whatever level of support they require.

This could be done by providing every child with a Personal Learning Plan. These should be
flexible enough to meet varying needs, and legally robust enough to ensure that where support
inputs (whether from education, health, social services or other agencies) are specified, they are
delivered. This mainstreaming of planning for children would benefit everyone, and would keep
bureaucracy to a minimum.
A single, universal, easy to understand mechanism for providing parents and pupils with the
information they need about accessing support in education.
If a parent is concerned about their child’s development, they should be able to access information
and advice at an early stage. Independent advocacy can help support parents and pupils to
express their views to the education authority, and should be available at the start of the process of
seeking support.
A single universal, easy to understand mechanism for dealing with complaints and disagreements.
Any educational appeals procedure should apply to all. If a child needs support, whatever that
might be, the right to receive it should be safeguarded. Any system of complaint, dispute resolution
and legal appeal should be straightforward, easily explained and speedy. Children grow up fast,
no-one wants to spend precious months in trying to resolve disputes.
It is our experience as parents that our children are best supported in their education when the
teachers and schools are welcoming, when informal discussions can take place in an atmosphere
of mutual trust and respect, and when parent’s suggestions are welcomed. We want teachers to
have the ability to teach children and be involved in planning for their support without the burden of
paperwork outweighing the benefits of written plans that are never properly implemented.


392

64

Education Committee, 2nd Report, 2004 (Session 2)– ANNEXE E

Many of us have good experience of the right support being provided for our children. Equally
many of us have had bad experiences of having to struggle and “fight” for the right support for our
children despite the supposed legal safeguard of the Record of Needs. Any new legislation must
focus on the needs of the child and place a duty on service providers to ensure the child’s support
needs are met.
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Scottish Parliament
Education Committee
Wednesday 3 December 2003
(Morning)
[THE CONVENER opened the meeting at 09:51]

Education (Additional Support
for Learning) (Scotland) Bill:
Stage 1
The Convener (Robert Brown): Good morning
and welcome to this meeting of the Education
Committee. I ask everyone to ensure that pagers
and mobile phones are turned off. We have
received apologies from Adam Ingram, who is not
very well, so he will not be among us today.
In anticipation of the fact that there may be
questions on legal aid, I declare my consultancy
with Ross Harper solicitors in Glasgow and my
membership of the Law Society of Scotland.
We will take evidence from two panels on the
Education (Additional Support for Learning)
(Scotland) Bill. The first panel comprises Katy
Macfarlane from the Scottish Child Law Centre
and Eddie Follan from Children in Scotland. We
have received papers from the witnesses, but in
accordance with the usual arrangements, I ask
them to make an introductory statement.
Eddie Follan (Children in Scotland): I will
make a brief statement—I will not cover the details
in the written submissions. I am the policy
manager with Children in Scotland, which is a
national umbrella organisation for more than 300
voluntary and statutory agencies throughout
Scotland. Our response is based on speaking to
parents, children and young people and
professionals. We welcome the bill in principle;
nevertheless—and probably not uncommonly—we
have concerns about particular aspects of it. We
are more than happy to discuss those aspects with
the committee.
Katy Macfarlane (Scottish Child Law Centre):
I am the policy and education officer with the
Scottish Child Law Centre, which is a charity that
is funded partly by the Scottish Executive and
which has been on the go for about 15 years. We
deal only with matters that concern child law in
Scotland. Child law is the law for people up to the
age of 18. We have a telephone helpline, carry out
consultation and produce leaflets and other
publications on children’s rights.
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Our written response to the bill is fairly complex.
We have certain issues with the bill, most of which
relate to the rights of children under it. I am more
than happy to explain those concerns further.
The Convener: I will start off by asking about
the support for the bill’s general principles, which
involve the move from the record of needs to the
co-ordinated support plan and related additional
needs provision. Leaving aside the details, do you
support the broad direction of the bill or do you
have significant qualms about the principles?
Katy Macfarlane: We broadly welcome the bill
because it is concerned more with targets for
children to meet than with listing their disabilities
and what they cannot do. The bill is forward
looking.
As I said, we have grave concerns about the
rights of children under the bill, but replacement of
the record of needs system is probably long
overdue.
Eddie Follan: I concur with most of what Katy
Macfarlane has said. We certainly welcome the
broad principles of the bill. Much of what the bill
sets out to do is aspirational. As for broadening
the scope to additional support needs and moving
away from special educational needs, I agree that
changing the way in which we consider those
issues and focusing on what children can do,
rather than what they cannot do, are important.
We have concerns about children’s rights, but I am
sure that we will talk about them. Generally, we
welcome the bill, but it has gaps that need to be
filled.
The Convener: We have had evidence from
different sources, and I am sure that we will hear
evidence along similar lines this morning, that the
bill is inherently discriminatory, because it makes a
division between co-ordinated support plan
children, additional needs children and the rest. As
with rearranging the deckchairs on the Titanic, the
suggestion is that the bill will not make a
difference to the way in which the assessment of
need is dealt with. It is also said that the issues
concern resources rather than the rights of
children. In broad terms, that is the proposition
that some people put. What are your views on
that?
Katy Macfarlane: The bill casts its net widely to
bring in all children with additional support needs.
That could pose problems, because the wider the
scope, the less the focus is on children who need
specific support in the education system. That
poses a bit of a problem for us.
A big concern for us is that some children who
currently have records of needs might not obtain
co-ordinated support plans. They will have
undergone medical, educational and psychological
testing to show that they have compound,

417

3 DECEMBER 2003

418

profound or specific needs, yet they might not
have CSPs. That might lead to what some people
might call discrimination.

important issue, but in a sense it is a side issue.
We should be focusing on the needs of all
children.

As I said, the net is wide. We must focus on
children with needs at the more profound end of
the scale. We need to consider what we can do for
all children without losing sight of the children who
have records of needs and who will not have
CSPs simply because their needs are being met
by education authorities. Eddie Follan and I have
had a conversation about that. I do not want to put
words in his mouth, but I think that we come from
the same direction.

10:00
The Convener: If I understand you correctly,
you are saying that the linkage between the CSP
and needs outside the education sector is variable
among different authorities, because they do
different things, and is addressing the issue almost
by way of a by-blow, rather than concentrating on
needs.

Eddie Follan: I support that. On broadening the
scope to additional support needs and
discrimination, I think that at times we must be
careful about what we do. If the law changes and
we start using the term “additional support needs”,
sure as heaven, people will say that that is
discriminatory. The main focus should be on
supporting children to reach their full potential in
education. That is the aspiration. How we go about
achieving that is the issue.
I support what Katy Macfarlane said about coordinated support plans. The bill contains four
tests: the factors must be complex or multiple; the
factors must continue for more than a year; the
factors must be significant; and, crucially, support
must be needed from outwith an education
authority. That is a big problem, because if
someone passes three of the tests, because they
have significant multiple and complex needs that
will continue for more than a year, yet they do not
receive support from outwith an education
authority, they will not have a co-ordinated support
plan.
Our submission says that we should focus not
on where support comes from, but on whether
support needs to be co-ordinated, either within or
outwith an education authority. I have read some
Official Reports of previous committee meetings,
which show that it has been recognised that, even
in education authorities, administrative structures
and lines of accountability are different. We must
remember that.
Who is to say that people within an education
authority will work in a co-ordinated fashion?
Given the role of new community schools in
integration, education authorities could be
providing more and more from within their own
system. We have to be careful. If a child has
complex and multiple needs and they receive all
the support from within an education authority, we
must ensure that that support is co-ordinated.
From reading the bill, it seems to me that the coordinated support plan is the document to do that.
I know that there is discussion about individualised
educational programmes and I am happy to go
into that in more depth. Discrimination is an

Eddie Follan: Yes. I can understand to a certain
extent the tension between resource and need,
which has been well documented, but children
should have their needs met and we must
consider the process of how we do that. We have
heard anecdotal evidence of one authority that is
talking about employing its own occupational
therapists. Peripatetic support, support for learning
and educational psychology can be provided from
within an education authority. How do we coordinate support if the peripatetic support is
provided from a building in one part of town and a
support for learning teacher comes in from another
part of town? If we are going to co-ordinate
support, where will we do it? It should be done in
the co-ordinated support plan.
Katy Macfarlane: I back up what Eddie Follan is
saying. There seems to be a ludicrous assumption
that because support comes from within an
education authority, it will already be co-ordinated
and so the child will not need a co-ordinated
support plan to bring together services from
outside. From calls that I have taken in the
Scottish Child Law Centre, I know that that simply
is not the case within educational authorities. It is
a fallacy to suggest that because one education
authority is seeing to all the services that a child
needs, the support is necessarily co-ordinated.
That is a basic problem with the bill.
Eddie Follan: I ask Katy Macfarlane to say
something about our discussion the other day
about where education authorities are and
whether people see themselves as being
employed by the local authority or by the
education authority.
Katy Macfarlane: I am on the SEN forum in
Edinburgh and Eddie Follan and I had a huge
discussion about the bill. I was confused, because
I had been on the phone to the Scottish Executive
asking whether it saw occupational therapy and
speech and language therapy as being within the
education authority’s remit or as services outwith
the education authority. A child with additional
support needs who needed OT and speech and
language therapy would not get a co-ordinated
support plan if the services that they were getting
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were within the education authority. The Scottish
Executive assured me that the education authority
could buy in OT and speech and language
therapy, which could therefore be seen as
education authority services. When I took that
information along to the SEN forum, I was
completely done down and told that that was not
the case.
That raised confusion, because if I did not know,
having spoken to the Executive and having
attended the forum, how on earth are parents
going to know what their children’s rights are so
that they can take issues further should they need
to? Let us face it: how many parents delve into
whether the service comes from outside or within
the education authority before they consider
appealing? Parents do not do that; they just want
the services to be provided. They do not really
mind where they come from; getting the services
is important.
The Convener: That is an important seam of
interest that we will want to follow up with the
minister at a later point.
Mr Kenneth Macintosh (Eastwood) (Lab): My
colleagues might want to clarify that point. Section
2(1)(c) illuminates the situation. The bill says that
a child or young person requires a plan for the
provision of additional support if
“those needs require significant additional support to be
provided … by the education authority in the exercise of
any of their other functions as well as in the exercise of
their functions relating to education”.

Katy Macfarlane: The legislation itself needs to
be co-ordinated slightly better.
Eddie Follan: I take the point that is being
made. I might be going off down the wrong track,
but I read the words
“any of their other functions”

as referring, broadly, to social work. However,
there is a degree of vagueness. For example,
what is the situation as regards an education
authority that, in its functions relating to education,
provides occupational therapy?
Mr Macintosh: I agree that further clarification is
required. However, I think that we can be fairly
confident that, in the circumstances that were
described, a child would qualify for a CSP. We will
doubtless return to the question of definition.
The issue of rights is quite a big area. Parents
have used the record of needs to assert their
rights. The CSP is designed not to replicate the
record of needs system but to reduce
confrontation. It is intended to promote coordination rather than being a statement of rights
that can be used to lever resources out of the
system, although it might be used in that way. I
want to clarify whether the bill will mean that
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parents and children will enjoy more rights or
different rights compared with the situation under
the record of needs regime.
You have highlighted some specific points
relating to the rights of foster parents, children
under three and the definition of incapacity around
the age of 16. We will return to those points, so
you do not need to deal with them at the moment.
Do you feel that the CSP, coupled with the extra
duties that have been placed on local authorities in
relation to all children with additional support
needs, improves on, differs from or worsens the
current situation with regard to the rights that are
enjoyed by parents of children with additional
needs?
Katy Macfarlane: That is a huge area. The
“Moving Forward! Additional Support for Learning”
document, which was published by Cathy
Jamieson a long time ago, when this area was first
being examined, says:
“The rights and views of children, young people and their
parents should be respected and listened to”.

However, I do not think that that is reflected in the
legislation. You ask how children’s rights have
been improved or otherwise, but I do not think that
children had many rights at all under the
Education (Scotland) Act 1980. In 1980, children
were not considered to have rights. Only in the
past 20 years have children been given rights.
Now they have more than they have ever had in
history, but the bill does not reflect that. There are
glaring gaps that mean that, in some
circumstances, children have no rights at all. We
are in a child-centred society these days and that
means that we cannot be content simply to give
children a say once in a while. The bill gives
children a passive recipient role in relation to
education.
Children have no right to ask for identification of
their additional support needs. From calls that the
Scottish Child Law Centre has received, we know
that some parents do not have the wherewithal to
take their child’s case further. The fact that a child
has additional support needs does not mean that
they are so mentally incapacitated that they
cannot do anything for themselves. In today’s
society, children are aware when they cannot do
things that their peers can. If they know that they
can get help in that regard, they will try to get it.
They need to be able to ask for that level of help.
There must be an element of the legislation that
gives children the right to ask the education
authority to identify their needs. Ideally of course,
they should be able to ask for an assessment.
Mr Macintosh: I do not want to interrupt, but
what you are arguing is a strong case for the
general approach that you want the bill to take.
May I bring you back to the way in which the bill
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differs from the current situation? Rather than
describe what we might aspire to, will you tell us
what the current situation is? Can parents ask a
local authority for identification of their child’s
needs?
Katy Macfarlane: Under the 1980 act—
Mr Macintosh: There is a duty on the local
authority to identify a child’s needs and there is a
right for parents to ask the authority to assess their
child. Will you be a bit more specific about that
right?
Katy Macfarlane: Under section 61 of the
Education (Scotland) Act 1980, the local authority,
the parent and a young person can ask for the
three assessments—medical, psychological and
educational—to be done, with a view to opening a
record of needs. That is the current situation.
Mr Macintosh: So parents can ask for a record
of needs to be opened?
Katy Macfarlane: Yes. The results of the three
assessments will determine whether or not a
record of needs is opened.
Mr Macintosh: That mechanism encourages
people to open a record of needs. It is arguable
that many parents resort to a record of needs as a
device to assert their rights, rather than—
Katy Macfarlane: It is more as a device to get
their child’s needs met.
Mr Macintosh: Indeed, yes. Under the bill,
parents will have rights whether or not they open a
CSP; they will have rights simply because their
child has additional needs. Is that not an
improvement?
Katy Macfarlane: At the moment, a parent can
ask for a child to be assessed, not necessarily with
a view to opening a record of needs. For example,
if a child has attention deficit hyperactivity
disorder, which in many instances is not
recognised as significant enough to open a record
of needs, the parent can still ask for an
assessment. There is no bar to a parent saying
that they think that their child has a certain level of
needs and asking for an assessment. Parents
have that open-ended right.
The rights in the bill are not an improvement;
they are probably consistent with current rights.
There is certainly no move forward in giving
parents extra rights.
The Convener: Are we getting a bit mixed up
between parent’s rights and children’s rights?
Katy Macfarlane: Children do not have the
rights. They did not have them in the 1980 act and
they do not have them in the bill.
The Convener: That is not what I thought you
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said earlier. Let us be clear about this. We are
talking about parents’ rights at the moment. Your
position is that there are no children’s rights to
request records of needs at the moment.
Katy Macfarlane: Yes. I am consistent in saying
that. There are no children’s rights under the
Education (Scotland) Act 1980 and they have not
appeared in the bill. Children simply do not have
the right to ask for their needs to be identified—as
I think the term is.
Mr Macintosh: Let us consider the key area of
contention. Many parents feel that the record of
needs gives them certain statutory rights, and the
record of needs is certainly used as a lever for
resources. Does the record of needs actually give
parents such rights? Let us face it: we think that
many parents might lose the record of needs for
their children and not qualify for a CSP. Many new
rights are established under the bill, for example
the right to a placing request at a special school,
but does that meet the existing gap in the current
rights? Are there rights that are currently enjoyed
under the record of needs that will not be
replicated under the bill?
Katy Macfarlane: The legal rights of the parents
of the many children who currently have a record
of needs, but who will not qualify for a CSP, will be
lost.
Mr Macintosh: That is exactly the point that I
am getting at. What are those rights?
Katy Macfarlane: Only if a child has a CSP will
their parent have access to the tribunal if they wish
to contest whether or not the CSP should have
been opened in the first place. However, if the
CSP is not opened, that leaves the parent without
any legal redress, as they will not have access to
the tribunal. A huge number of parents whose
children currently have records of needs, but who
will not qualify for a CSP, will lose their legal right.
Their only form of redress, other than simply
challenging the class teacher about IEP targets or
personal learning plans, will be under section 70 of
the 1980 act. Parents could go along and discuss
the matter with a teacher but, if the teacher
refuses to do anything about it, there will be
nothing that parents can do. An IEP is only as
good as the teacher who prepares it.
Mr Macintosh: Currently, there is no tribunal, so
a right is being created under the bill. There might
be discrimination—to which we can return—
between those who go to tribunals and those who
do not. If a child has a record of needs, what rights
do the parents currently enjoy that will—
10:15
Katy Macfarlane: Parents can challenge certain
bits of the record of needs. I welcome the bill
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because there are certain bits of the record of
needs with which I do not agree. One of parents’
major complaints is that they cannot appeal
against part 5 of the record of needs, which is the
bit that says what measures the local authority will
take to address the child’s needs. That is the one
part that parents are desperate to challenge, but
which may not be challenged.
Mr Macintosh: Indeed, but a new right is being
introduced, so that is an improvement. However—
Katy Macfarlane: Yes. I am not denying that
there are some improvements. I am not saying
that the whole thing is absolutely terrible.
Mr Macintosh: No, no—I am sure that you are
not saying that. I am sorry. It is difficult in this
atmosphere, here in the chamber, where we are
almost having to shout across at each other. We
are just trying to establish what the issues are.
Many parents think that they have rights
embodied in the record of needs, but it is quite
difficult to pin those down. The right to a placing
request is one of them. It is only possible for
parents to apply for their child to go to a special
school if they have a record of needs. Clearly, that
is unfair on those children who might want to go to
a special school, but who do not have a record of
needs. That is being addressed under the bill. I am
trying to work out how those parents whose
children currently have a record of needs—
particularly those who might lose that record of
needs and not get a CSP—will lose out legally. It
would be quite unfair if they did lose out.
Eddie Follan: That is a difficult question, and it
is difficult to pinpoint what the implications are. As
Katy Macfarlane was saying, parents whose
children have a record of needs can appeal
particular parts of it, apart from part 5, which is to
do with provision.
If I may go off on a side issue here, I will return
to the main one. There is also an issue about the
annex to the CSP. The Executive has said that it
has changed the annex, which would be one part
of the co-ordinated support plans that would not
be appealable. Having changed that, the
Executive has apparently said that the annex will
just be a day-to-day record and progress report. I
am not sure whether some people might have an
issue with that.
I return to the main point. The big issue is that
there is no clear legal route that a parent of a child
who has additional support needs, but who does
not have a CSP, can go down. The exceptional
circumstances are those of a section 70 appeal to
ministers. Such an appeal can take up to 18
months. In its own evidence, the Executive
admitted that only a fraction of 1 per cent of
people have appealed under section 70 of the
1980 act. A further issue is that many people do
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not know about the section 70 provisions. This is a
matter of the provision of information to people,
so—
Mr Macintosh: I am sorry to interrupt, Eddie. I
do not—
Eddie Follan: I am not pinning your question
down, am I?
Mr Macintosh: We will return to tribunals and
mediation shortly, so we will want to explore that
matter in depth, but I want to finish off this point. I
am sorry to pin you down on this matter, and it
may be that there is no answer. Currently, parents
can appeal certain sections of the record of needs.
That seems to be the only legal right that is
available to them now, which they might lose
under the bill. This is a difficult question, but what
will they actually lose? They have other rights that
will be replaced, not just for children with CSPs,
but for all children with additional support needs. Is
there anything that parents can appeal under the
record of needs now that they will no longer have
the right to appeal?
Katy Macfarlane: I would like parents to be able
to challenge what will be the equivalent of part 5 of
the record of needs. That is not addressed in
legislation. The right of appeal to the tribunal is
limited in what parents can appeal. The question
whether or not to open or review a record of
needs—
The Convener: With respect, that is not quite
the question that Ken Macintosh is asking.
Katy Macfarlane: I understand what he is
asking. The current legislation does not address
the level of appeal that I would like parents to
have.
The Convener: We take that point, but I ask
you—I am sorry to press you—to deal with Ken
Macintosh’s point, which I ask him to rephrase.
Mr Macintosh: I am not trying to put you on the
spot. We have had plenty evidence that parents
feel that the record of needs gives them rights, so
we do not need to be convinced of that; nor do we
need to be convinced that parents—particularly
those whose child might qualify for a record of
needs and not get a CSP—are worried that they
will lose rights. However, we are obliged to find out
exactly what rights they will lose and that is quite
ambiguous at the moment. There is a feeling that
parents will lose rights, but I have not heard a
clear definition of what rights they will lose, which
is what I am trying to pin down.
Katy Macfarlane: I do not think that they will
lose rights, because the level of rights that they
had before was not that significant, and what they
will have under the bill is no better than what they
have under the current system. Parents will not
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lose rights, but they will not get any more rights.
Does that answer the question?
Mr Macintosh: Yes.
Katy Macfarlane: Nothing has improved: the bill
is not a way forward, because things will stay
constant. Under the CSP, parents will be able to
challenge the same things that they can challenge
under the record of needs. There is nothing more,
but there is nothing less.
The Convener: We will move to a question from
Dr Elaine Murray. I know that Rosemary Byrne
also wants to ask a question on the matter, but
first we will see whether it is covered by Elaine
Murray’s questioning.
Dr Elaine Murray (Dumfries) (Lab): I seek
clarification on what you said about children’s
rights to ask for a record of needs. From the
statement that Katy Macfarlane made, I got the
impression that a child with capacity had that right.
That is what it sounded like.
Katy Macfarlane: No, absolutely not.
Dr Murray: So the child has no right to request
a record of needs.
Katy Macfarlane: Under the 1980 act, young
people, parents—
Dr Murray: That is fine. I only wanted to clarify,
because I perhaps misheard what you were
saying—it sounded as though a young person
might be losing rights.
I invite your comments on capacity and the fact
that a child does not have the right to seek an
assessment or to appeal to the additional support
needs tribunal.
Eddie Follan: For a start, that is inconsistent
with other legislation. There is a view that the
issue is too complex for a child over 12 with
capacity to appeal, even though a child of that age
can appeal a school exclusion, which seems to me
to be fairly complex. Children in Scotland’s view is
that the bill should be consistent with not only the
United Nations Convention on the Rights of the
Child, but the Children (Scotland) Act 1995 and
the Disability Discrimination Act 1995, under which
children over 12 with capacity can appeal on fairly
complex
grounds—the
Disability
Rights
Commission is examining how it works with young
people because of that provision. If the legislation
that we make in Scotland is to be consistent, there
seems to be no clear reason why, under the bill,
children should not be able to appeal.
Dr Murray: Is that a matter on which the bill
should be amended to ensure that it is aligned
with legislation such as the Children (Scotland) Act
1995?
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Eddie Follan: I would certainly like it to be
amended. Another issue, on which Katy
Macfarlane touched, is that some parents—not all
parents, for goodness’ sake—do not have the getup-and-go that the young person might have to get
something changed. We mentioned parents’
gatekeeper role, but parents should not always be
the gatekeeper for the young person, even if that
applies to only a small number; if the young
person is able to make a decision and wants
something that there is a way to get, they should
be allowed to go down that road.
Dr Murray: Is there any potential conflict within
the legislation? An example might be the parent’s
right to make a placing request to a special school
as opposed to the child’s right to inclusion—or vice
versa, if the child wished to be placed in a special
school and the parent did not wish that.
Katy Macfarlane: A lot of laws run in tandem,
and there does not have to be conflict.
Dr Murray: I am asking whether there is a
conflict of interest within the proposed legislation,
not between the proposed legislation and existing
legislation. For example, under the bill, the parent
has the right to make a placing request to a
special school. Does that in any way conflict with
the child’s right to inclusion?
Katy Macfarlane: On the surface, there would
appear to be conflict if the parent wanted a
placement for the child in a special school and the
child wanted to insist on the right to inclusion, or
vice versa. However, if there were sufficient
services and support for a child in an inclusive
placement in a state school, would the parent ask
for a placement outwith that? I presume that
parents ask for a placement for their child in a
special school because they feel that the service
and support that their child would get in the main
stream would not be sufficient. If mainstream
support were sufficient, there would be no
necessity for the parent to ask for a placement.
Dr Murray: So there is no potential area of
conflict between the bill and the Standards in
Scotland’s Schools etc Act 2000?
Katy Macfarlane: If a case went to a court or
tribunal, the basis of the court or tribunal’s
decision would be what was in the child’s best
interests. The reasoning behind the decision
would not be whether the parent’s or the child’s
rights were superior. The issue of who brought the
case does not have anything to do with it. The
child’s education rights and the level of support
that the child receives would be the paramount
considerations.
Dr Murray: To sum up, you feel that that issue
could be resolved by the tribunal and that it is not
an area of contention.
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Katy Macfarlane: Absolutely, as long as the
tribunal’s focus was the welfare of the child and
the educational benefits to the child.
Eddie Follan: We support that. If we are talking
about children being able to appeal, obviously
there could be a conflict if the parent wanted one
thing and the child wanted another. We agree that
the tribunal would have an arbitration role in such
circumstances.
The Convener: I want to be clear about
definitional terms. When you say that you want
children to have rights, I presume that you mean
that they should have the right to apply for various
things under the bill. How do we define a child in
this context?
Katy Macfarlane: Legally, a child is someone
from zero to 16. A child with capacity is someone
who has been assessed as having the capacity to
make decisions. The law presumes that, at 12 and
over, a child who has the capacity to make
decisions is of a sufficient level of maturity to throw
their view into the pot with everyone else’s views.
The Convener: So what you seek is for the bill
to provide rights for children from 12 to 16?
Katy Macfarlane: Yes, we seek rights for
children with capacity.
The Convener: Plus involvement for other
children?
Katy Macfarlane: Absolutely. There should be
involvement even for a child who does not have
capacity. Even if the involvement is at the low end
of the scale, there is a level of involvement in
which even children with the most severe needs
can participate.
The Convener: So you would make a distinction
between the right to apply for various things and
how that right should be dealt with once those
things have been applied for, if you follow my
point.
Katy Macfarlane: Yes.
When I looked through the recent “Report of the
Consultation on the draft Additional Support for
Learning Bill”, I noticed that paragraph 58
recognises that children have rights to instruct a
solicitor under the Age of Legal Capacity
(Scotland) Act 1991. However, the Executive
reasons that the parents’ duty to safeguard and
promote their child’s welfare and health and to
represent their child somehow overtakes the
child’s independent rights. Paragraph 58 goes on
to say:
“There are, however, statutory responsibilities already
placed on parents, so they are responsible for safeguarding
their child’s health, development and welfare.”
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It seems that those duties on parents would
replace the child’s right, but I do not agree with
that at all. In Scotland, children have independent
rights. We pride ourselves on the fact that we are
a very child-centred society that recognises that
children have the right to take action under their
own identity. They do not have to be an adult to do
that.
The Convener: That is perhaps the underlying
point.
Eddie Follan: I am not trying to sell this, but
Children in Scotland did a children’s rights audit of
Executive and parliamentary activity in 2000-01.
The audit showed that children’s rights was a
growing issue during the passage of various
pieces of legislation and that the Parliament was
increasingly recognising the issue. As Dr Murray
mentioned, we would seek an amendment to bring
the bill into line with other legislation and with the
kind of change that has taken place in the way that
children are viewed and in the way that their views
are taken into account. We could get something
quite positive by doing that.
The Convener: Does Rosemary Byrne still have
a question on this?
Ms Rosemary Byrne (South of Scotland)
(SSP): I want to pick up on Katy Macfarlane’s
points. Currently, with the record of needs, there is
a review process and, in many areas, good
practice means that the young person is highly
involved and is given training on how the review
process works and how to handle it. Do you feel
that the bill will not cover that? Are you saying that
instead of bedding in that practice, we have done
the opposite?
10:30
Katy Macfarlane: Children’s rights have to be
entrenched and enshrined in the legislation. It is
difficult enough where children have rights to
ensure that they are exercised and observed.
Unless the rights are enshrined in the legislation,
children simply will not have them because, let us
face it, it is much easier to take decisions about
children—especially children with additional
support needs—without their input. It is much
easier, more efficient, and much less timeconsuming. That is what happens now.
Ms Byrne: I wanted to move on to that. It is not
only children with co-ordinated support plans who
should have a say; those with additional support
needs should also have a say.
I will move on from that—
The Convener: I will come to you in due course
on other issues. If your point arises from this point,
however, that is fine.
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Ms Byrne: It arises from the previous discussion
on assessment and identification. The points that
were made by Katy Macfarlane and Eddie Follan
are relevant.
I am concerned—as are many members and
witnesses—that there may be a lack of
identification, especially with additional support
needs. I am not saying that the present system
always succeeds in identifying young people,
because lots of young people fall through the net
and are not identified. Will the bill improve that
situation, or do we need to move further to ensure
that assessment and identification will happen as
a matter of course, when they ought to?
Eddie Follan: The bill aspires not to miss any
support needs that a child may have—for
example, we talked about children who have
English as a second language. We welcome the
idea that we will be looking at a broad spectrum. I
have read that people have said that children with
social, emotional and behavioural difficulties will
be covered more by the bill, and that provision for
them should be improved. We welcome that.
We welcome the fact that parents will be able to
request particular assessments. As far as I
believe, that will not be limited to requests for
medical assessments; parents will be able to
request a range of assessments, including
medical,
psychological
and
educational
assessments. However, the bill does not say that
parents are entitled to ask for care assessments,
and they should be included. Care assessments,
which are generally about the whole family, are
important because sometimes the young person’s
needs are about their family, not just about
themselves.
Katy Macfarlane has another point on the nature
of compulsory assessments.
Katy Macfarlane: Is it appropriate for me to talk
about assessments just now?
The Convener: Yes.
Katy Macfarlane: I welcome the fact that the bill
casts the net widely and that all children’s needs
will be identified. However, I would have hoped
that that was happening with the existing
legislation on records of needs, so I do not see
that there will be a great deal of improvement,
other than that it will be enshrined in legislation
that all children with a huge range of additional
support needs will need to be identified. That goes
without saying.
In our response to the original draft bill, we said
that we were very much in favour of compulsory
assessments. I feel that the removal of
compulsory assessments was a big step
backwards. Many parents know when something
is wrong with their child. A parent who asks for an
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identification to be made of their child’s additional
support needs could find that the identification is
done without an assessment having been made.
How can that happen? Assessments do not
always have to be done by means of the child
sitting down, flicking through a flip book and
saying, “That one. That one. That one.” An
assessment does not have to be like that.
The Executive seemed to be saying that parents
do not want their children to be compulsorily
assessed. I completely disagree with that. Parents
want their children to be assessed if it means that
the child will get an accurate diagnosis and the
services and support that they need. What parent
will say, “Don’t bother assessing my child”? I
welcome the fact that parents will be able to ask
for an assessment, but the provisions are not set
out clearly enough. Parents need to be able to ask
for a range of assessments, which, as Eddie
Follan said, should include a care assessment.
A doctor would never tell me that I had terminal
cancer as soon as I walked into their surgery. If
that happened, I would ask whether the doctor
was going to assess me. I would say, “Are you
simply going to observe me for five minutes and
make a diagnosis that will have a lifelong,
profound effect on me?” I would not put up with
that.
The Convener: What is best practice in
schools? Is that the key point? We are getting into
definitional issues about assessment, yet the
central issue is whether young people’s needs are
being identified adequately and competently by
best practice, whatever that is, in the school that
they attend. If that is not happening, in those
exceptional cases, we need to ask what the
parents’ rights are to trigger a formal arrangement.
Is not that the nub of the issue?
Katy Macfarlane: Having spoken to health
visitors, I understand that a lot of the pre-three and
pre-four identification of needs is done by parents.
I am sure that you would not disagree with the fact
that parents have more knowledge than anyone
else about their child. Once the child gets to
nursery or school, they have to find that there is a
level of competence in their teachers. I am not
suggesting for one second that all teachers should
be medically trained, or trained in child psychiatry
or psychology, but they should be able to pick up
on a child’s obvious ailments or needs. I believe
that that would be a kind of assessment. After that,
the child’s case would have to be taken further.
However, I hope that an initial identification of
the fact that something was wrong would be
followed by assessments. Identification on its own
is simply not enough. A follow-on process of
assessments is needed to confirm or deny the
initial identification of need. It is crucial that the bill
contains a measure that specifies the right of a
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parent, young person or child to ask for a set of
assessments.

Fiona Hyslop: Does the legislation need to be
changed?

The Convener: Right. I think that we have your
evidence on that one.

Katy Macfarlane: Yes. I am not sure whether
Eddie Follan thinks the same way.

Fiona
Hyslop
(Lothians)
(SNP):
My
understanding is that the bill gives parents rights
to ask for assessments, as you are proposing. I
can see that both of you are nodding when I say
that. I understand that the bill also provides for
individuals outwith the education field who work
with young people to ask for assessments. Do you
agree that that should also be in the bill?

Eddie Follan: The legislation gives the
education authority the power to get involved with
the under-threes, to ensure that needs are met.
However, transition is also an issue, which could
be dealt with in the code of practice. We have to
be clear about how to co-ordinate support, even
for two-year-olds who are heading towards preschool education and then school education. We
have to start as we mean to go on. In the code of
practice, at least, I would like to see a range of
fairly firm structures for the transition period
between the ages of two and three. If we do not
get that right, the systems could fall down.

Katy Macfarlane: I agree with that. However, at
what point can a parent ask for an assessment? Is
it once the needs have been identified and the
child is not getting the support that they need? Do
the parents then ask themselves whether the next
stage is to ask for an assessment, or do they do
that when they realise that their child’s needs have
not been accurately or substantially identified? At
what point does the right kick in?
Fiona Hyslop: You should ask that question of
the Executive. We are a committee of the
Parliament and we are seeking your views.
Katy Macfarlane: The bill is very woolly on that
subject. Parents simply want to know what they
can do. They want to know what the first step is
and once they have done that, they want to know
what the second step is. They should not have to
wonder whether they can exercise their rights.
Fiona Hyslop: Can I move on a bit?
Katy Macfarlane: Yes, sure.
Fiona Hyslop: I want to cover the situations in
which young children in particular are not covered
by mainstream education. I will start with the age
at which duties and responsibilities start. At the
moment, it seems that a two-year-old can have
access to a record of needs, whereas the bill
seems to assume that the new system will apply
from the age of three upwards. That is probably
because a view has been taken that health
practitioners are responsible pre-three and
education practitioners are responsible post-three.
Should that be changed?
Katy Macfarlane: When children have
substantial needs, it should not matter whether
they are two or three. I agree that health
practitioners tend to have much more input prethree; that is why many needs that begin to show
in a young child are identified by health visitors.
Health visitors have the primary input with the
mother and the family. From the age of three
onwards, because of the compulsory nature of
nursery or pre-school education, it is probably
appropriate that education practitioners should
become involved.
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Fiona Hyslop: There are concerns that the bill
may not currently cover that.
Eddie Follan: I do not think that it covers it.
However, it could be covered in the code of
practice.
Fiona Hyslop: Some things are in a grey area
between the bill and the code of practice.
Katy Macfarlane: There should be a duty to
liaise. When health practitioners have identified
need that will affect the child for more than a
year—perhaps for all its life—there should be a
duty to liaise so that, before the child goes to
nursery, services and support are in place. That
will allow the child to be accepted into the
education part of their life, from three onwards.
Fiona Hyslop: What are your views on children
who are educated at home—either permanently or
temporarily if, for example, the parent is in dispute
with the local authority? Does the bill cover their
rights adequately? Should the duties of local
authorities be extended to cover such children?
What about private schools? Is it satisfactory
that the organisation could request support from
the local authority, which could comply if it wanted
to but would not be under a duty to do so?
Katy Macfarlane: If parents opt out of state
education, I do not see it that they have opted out
of everything. We are focusing on the parents’
right to opt out and not on the child’s right to have
his or her needs met.
Fiona Hyslop: That is what I am trying to get at.
Does the bill protect the rights of such children?
Katy Macfarlane: There are some nonmandatory duties on education authorities to take
a role in the education of a child who is being
educated in the independent sector. However,
there does not seem to be a mandatory duty on
the education authority to put in place the same

433

3 DECEMBER 2003

level of services that it would put in place for a
child in the state sector.
If parents want to opt out, that is their
prerogative. However, I see no reason why their
child’s needs cannot still be identified. If a parent
opts out, do they have to pay for any
assessments, and are they—rather than the
education authority—responsible for ensuring that
support is in place for their child? If we had it that
way, the rights of the child would not be the focus.
We would be saying to a parent, “If you want to
opt out of the education system, you will be opting
out of everything.” I do not think that that is right,
because the child still has rights that should be
addressed. The fact that someone opts out of the
national health service and goes for private health
care does not mean that they do not get the same
services.
10:45
Fiona Hyslop: I do not want to debate the point;
I just want to obtain a view on whether the bill is
sufficient in those areas.
I also want to ask about the concerns that have
been raised in relation to foster parents. Under the
bill, will foster parents have the same kind of rights
as natural parents, or is there a gap? The fact that
there is not comprehensive state nursery provision
for three and four-year-olds means that many
working parents have children of that age who are
in private nursery education. There seems to be
some confusion about whether the duties and
responsibilities of the education authority will be
the same in relation to those nurseries as they will
be for the more limited number of state-run
nurseries, which operate from 9 to 5. Does there
need to be some sort of clarification there? Local
authorities may want to have the same duties but,
as the bill stands, they might not have those duties
in relation to private nurseries.
Eddie Follan: On home education, there are
some concerns—among organisations that work in
the field and which support parents who educate
their children at home—that the duties do not go
far enough. I just wanted to add that for the record.
I have not heard a great deal on the subject of
foster parents, although I appreciate that there
might be complexities. I take it that you are
referring to authorities having a duty to provide for
children at their schools whose parents are foster
parents. I am not quite clear about that.
Fiona Hyslop: I am talking about rights to make
requests for assessments.
Eddie Follan: If a foster parent is looking after
the child from day to day and is familiar with their
needs—I imagine that they would be working
closely with the authority anyway, through the
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social work department—we would certainly say
that the foster parent should have the right to
make requests and should be supported in that
process by the local authority.
Fiona Hyslop: What about nursery education
for three and four-year-olds?
Eddie Follan: That is a more difficult issue. We
have not considered private nurseries specifically.
If there is a child in a private nursery who has
been excluded from a state nursery because of
lack of provision, of course the authority should
have a duty to provide for them and to support the
child at that nursery. Is that what you are asking?
Fiona Hyslop: The bill is not clear on that. We
have had differing opinions from directors of
education, the Convention of Scottish Local
Authorities and other witnesses about the status of
three and four-year-olds in that situation.
Eddie Follan: The position on that might be a
bit woolly; I am sorry that I cannot shed any more
light on that. We would certainly say that, if a child
who was entitled to a place in a state nursery was
in a private nursery because of lack of provision in
the state nursery, the authority should have a duty
in that regard.
Fiona Hyslop: You might want to follow that up,
after you have given the issue closer
consideration.
Eddie Follan: Yes.
Katy Macfarlane: I want to take up what Fiona
Hyslop said about foster parents’ rights under the
bill. I am a bit unclear about that. I am looking up
the interpretation section to see whether the bill’s
definition of “parent” follows the definition in the
Children (Scotland) Act 1995, in which a parent is
someone with parental responsibilities and rights,
or the definition in the Education (Scotland) Act
1980, which is much wider. If the bill follows the
rights and responsibilities definition, there needs to
be clarification on what a parent is, because it is a
parent who is able to ask for such services.
The Convener: Can we stick to the principle of
the issue? I think that we agree that the principle is
that foster parents should have a right in the
context of the bill.
Katy Macfarlane: Yes, but I think that that
needs to be clarified, because the interpretation
section does not contain a definition of the word
“parent”. It needs to include such a definition and I
think that the definition should follow the wider
1980 definition rather than the narrower Children
(Scotland) Act 1995 definition.
Fiona Hyslop: Thank you.
The Convener: That is helpful. We move on to
other matters. Rosemary Byrne will follow Rhona
Brankin.
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Rhona Brankin (Midlothian) (Lab): I want to
ask about mediation, tribunals and resolution of
disputes. There is a new duty on education
authorities to make provision for independent
mediation services. What are your views on that?
Eddie Follan: Our view has always been that if
mediation is to be independent, it should be
separate from the authority. The issue is about
perception and culture. We accept that the
Executive is trying to change the culture of
provision for special educational needs, but we
also have to accept the nature of the system. The
Executive recognises that to make the system run
smoothly, we need to put in place systems such
as dispute resolution, mediation and tribunal
systems. We would all love to live in a world where
people get on and there is no conflict between
parents and schools, but the perception, and for
some people the reality, is that parents cannot
agree with authorities. If the system of mediation
that is introduced is provided by the authority, it
will not have the parents’ full confidence.
If we are to have mediation, it should be
independent mediation. Enquire, which is based at
Children in Scotland, provides a good independent
mediation service that is not tied to an authority. I
understand that local authority mediation can work
on occasions; I have heard anecdotally that local
authorities provide good housing mediation
services, but sensitive issues are involved in
special educational needs and it would help to
change the adversarial culture if mediation was
independent from the local authority.
Katy Macfarlane: I agree with Eddie Follan.
Mediation absolutely has to be independent from
the education authority. Without that, parents’ trust
will be quickly lost. Parents go along to mediation
thinking that the mediator is on the side of the
education authority. It is only when they get there
and find that the mediator is apparently a
disinterested party that they start to relax and
realise that they can say things.
Mediation will not always resolve disputes, but
even if there is no resolution, mediation is well
worth it if it improves the working relationship
between the parent and the education authority. If
that relationship is improved, it is a successful
mediation. I am an independent mediator in
special educational needs with Enquire. I am a
firm believer in mediation as a means of dispute
resolution, and I cannot extol its virtues enough. It
is well worth doing, and it is much cheaper.
Rhona Brankin: So, you welcome it, but the
issue is the extent to which it is independent. The
Executive says that mediators cannot be involved
in any way in providing education services or in
decisions that relate to education provision. That is
a step towards ensuring independence, and I
assume that you welcome that. Are you saying
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that, despite that provision being built in, it is not
independent enough?
Eddie Follan: We think that the Executive
should go one step further and that mediation
should be independent of the authority. To return
to the issue of culture, if a parent asks a mediator
who they work for, the answer is, “Well, I work for
the local authority”. That can undermine the
relationship, particularly for people who have
fought hard to get to where they are.
Rhona Brankin: What are your views on the
proposed independent additional support needs
tribunals and their jurisdiction?
Eddie Follan: We welcome the tribunals for
parents and, I hope, children to go to. We have
two concerns about the tribunals, which are
related to legal aid and jurisdiction. I will talk about
jurisdiction first.
We do not see how co-ordinated support can be
achieved if a tribunal has no jurisdiction over the
actions of health authorities and local authorities. I
read some of the evidence that the committee
heard previously and it seems that a health
authority does not even have to send a
representative to the tribunal, although I
understand that it may do so. I work with health
professionals who would like there to be a duty on
health authorities to provide support.
We hope that the tribunals’ jurisdiction can be
widened. That would be a good example of joinedup government, with health providers working with
local authorities and education authorities. If a
person’s case reaches the stage of going to a
tribunal, but the health service cannot, for some
reason, provide support as the tribunal directs, the
person involved will lose faith in the tribunal
process.
Rhona Brankin: I understand that where a
tribunal has directed an education authority to
amend the content of a co-ordinated support plan,
other agencies will have a duty to assist the
education authority in implementing the plan.
Eddie Follan: I will look at the bill again, but I
think that local authorities must have regard to
other agencies but have no legal duty to involve
them. I will come back to you on that if I am wrong.
Rhona Brankin: That is an important point. We
need to be absolutely clear about the situation.
Eddie Follan: Okay. We will check that out.
Legal aid will be available pre and post-tribunal,
but there will be no legal aid for representation at a
tribunal, which could hit hard the pockets of the
people on the lowest incomes. I doubt that such
people could afford any legal representation. We
must be careful to avoid the situation that has
arisen in some tribunals in England, where people
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have forked out between £2,000 and £6,000 for
legal representation. People whose cases go to a
tribunal will be fairly desperate for a decision in
their favour and they will use their resources to try
to achieve that.
If there is to be no legal aid for representation at
tribunals, advocacy will have a key role to play.
We want there to be a level playing field at
tribunals, but that will not be the case if a local
authority is represented by a solicitor and a parent
has only a supporter with no particular legal
knowledge. Parents will need support. I know that
there are problems and complexities in relation to
legal aid and tribunal legislation, but advocacy will
have an important role at tribunals.
The Convener: Is your preference to legalise
the tribunal system and have a panoply of lawyers
on both sides, or to avoid that situation so that the
educational issues can be emphasised?
Eddie Follan: I understand the Scottish
Executive’s point about wanting tribunals to be
family friendly and as open and relaxed as
possible. However, as I said, people will have
been through a fairly lengthy process before their
cases reach a tribunal. The presence of an
advocate, who would work on behalf of the
person—or the parent—who lodged the appeal,
will ease the change in the culture, but that will
take time and I remain to be convinced that the
system can be as family friendly as people would
like it to be.
Katy Macfarlane: I agree with that. The tribunal
system will certainly not be family friendly.
Yesterday, a solicitor who works for a local
authority told me that he is the guy who turns up at
appeals against, for example, exclusions, so a
solicitor is present at such appeals. I am keen that
disputes that get as far as a tribunal should not, at
that stage, be at a level at which solicitors are
required to represent clients. There is room for
that to happen when a dispute reaches the Court
of Session, where an advocate will represent the
client.
The tribunal level certainly has to be a friendly—
if it can be called that—forum for discussing the
dispute. However, we will have an imbalance even
at the outset if the person who represents the
education authority is a hardened solicitor who has
appeared at many hearings and is up against a
parent or—if we can get them along—a child who
has never been in front of anything like a tribunal
before. Parents are already liable to back down.
Indeed, through my work, I know that parents back
down before they go before an education appeal
committee over an exclusion because they just
cannot accommodate it. Although they might have
received advice and assistance up to that point, no
one accompanies them or represents their views
at the appeal stage. The same will apply to the
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tribunal: the parents will be completely
outnumbered and totally terrified about what will
happen.
11:00
Rhona Brankin: I understand that legal aid will
be available before and after a tribunal hearing for
those who qualify. However, the issue is whether it
should be available during the tribunal.
Presumably, we have to try to keep things family
friendly and create an environment in which
people are not directly opposed. As you say, we
must keep things balanced in that respect.
Katy Macfarlane: That is right. After all, such an
approach softens the blow a bit. Legal aid is
available before and after an appeal, but for
parents the terror sets in during the appeal itself
when they are faced with the president and two
panel members of a tribunal asking questions and
questioning experts. The parent then has to crossexamine those experts. Such a system is not
going to work fairly and something needs to be put
in place to alleviate the situation.
Rhona Brankin: Since the draft bill was
published, a new dispute resolution service has
been added to the mediation service. Do you
welcome such a move?
Eddie Follan: We have yet to see the details of
the dispute resolution service. Certainly, anything
that will help to change the current culture will be
good.
That said, I would be slightly concerned if the
dispute resolution service was seen as the only
place where, as Kenny Macintosh pointed out
earlier, all the people who did not have a coordinated support plan but had additional support
needs would go. As far as I understand it, there is
no legal redress through the service.
Moreover, we need to address the question of
independence as far as the service is concerned.
Committee members are probably sick of me
going on about independence, but we are not sure
who will provide the service—whether, for
example, it will be the education authority—or how
it will work. We need to see some plans about the
service. As a result, although we give a cautious
welcome to the proposals, we need to explore
them further.
Katy Macfarlane: We are concerned about the
legal standing of these services. For example,
there is no legal basis to mediation. It is a
voluntary forum and no one has to comply with the
end result. The same applies to the dispute
resolution service. No one will be legally bound to
comply with any resolution, which poses a few
problems for parents.
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The Convener: I think that the proposal will
raise a few issues for us to examine.

We should focus on co-ordination and the need
for co-ordination, not on where it comes from.

Elaine Murray has just pointed out that under
section 24(2) the term “child” has the meaning
given in the 1980 act. I think that we will probably
want to clarify with the Executive whether that will
have any implications for foster parents.

Katy Macfarlane: I agree entirely. If a child has
already been assessed as having complex,
profound or specific needs, we have to consider
those needs rather than consider where the
services come from. The service should be needs
based rather than resource led. As a result,
children who currently have a record of needs
would have a sufficient level of needs to have that
record instantly translated into a CSP.

Katy Macfarlane: I see that the word “parent” is
also included in section 24(2), which means that it
will have the wider definition. I had not appreciated
that.
Ms Byrne: I want to follow on from questions
about the tribunal system to ask about the number
of disputes that might arise. It has been estimated
that about 50 per cent of those who currently have
a record of needs will not be transferred into the
CSP system. What are your views on the
transition period after the record-of-needs system
stops altogether and the amount of dispute that
that could lead to? Do you have views on an
interim period or do you feel that existing records
of needs should transfer? What view should we
take of that point? When the bill is enacted, there
could be many disputes. Do you see any possible
resolution?
Eddie Follan: That is a big issue. An estimated
17,000 children overall will be affected, with 7,000
of those not having a CSP. I can only imagine the
strength of feeling that there might be within that
group. It remains to be seen what impact that will
have on a fairly new tribunal system. We thought
that through and several things could be done that
the committee might want to consider.
First, I was interested in the parallel system that
has been aired as a continuation of the record-ofneeds system. I can see the complexities, but that
is one option. Another option is that everyone who
has a record of needs should qualify for a CSP.
However, it is up to the committee and the
Executive to consider that idea and the
complexities within it. I do not know whether this
would be a good idea, but lowering the threshold
for the CSP and reducing the numbers of people
who do not get one would be a good start.
I go back to my point about support that is
provided outwith the education authority. If the
CSP criteria are lowered, many people’s concerns
will be addressed, in part at least. If that can be
done, it might mean that more people will get a
CSP and that is the key.
I do not know how well parallel systems would
work. Large amounts of the 1980 act will be
repealed by the bill, and I do not know how that
will work, either. However, if we lowered the CSP
threshold and took into account those children with
significant complex and multiple needs that last for
more than a year, that would cover some of our
most vulnerable children.
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We get many calls about the lack of coordination of education services. Will that situation
change overnight? I doubt it. The co-ordination
problems in education authorities will last right
through into the new legislation, and that issue has
not been addressed at all. The education
authorities have to get their fingers out and get
themselves organised because there will be a
huge number of complaints and the tribunal will
find itself inundated with claims from parents and
children about those who had a record of needs
but have not been given a CSP.
Lord James Douglas-Hamilton (Lothians)
(Con): You call for a number of changes. Would
you be prepared to submit amendments to the bill
based on your recommendations? For example,
the Scottish Child Law Centre seeks
“more specific duties imposed on education authorities to
ensure that there is consistency in and coordination of
assessments”.

Secondly, both witnesses have recommended
that there should be appeals for children over the
age of 12 and under 16 who have capacity.
Thirdly, Children in Scotland’s submission says
that there are concerns about the length of time for
transitions. There is also a recommendation for a
duty, the implication being that
“there is no duty upon any agency receiving information
about a young person due to leave school to take any
action upon receiving the information.”

I do not expect an immediate answer but could
you consider those matters? You are expert
witnesses and if you could tell us how those
recommendations could be implemented, that
would enable us to weigh each issue on its merits
and come to a view. That would be enormously
helpful.
Eddie Follan: We will certainly do that.
Katy Macfarlane: Yes.
The Convener: Thank you. We have had a long
and sometimes heated session on some important
issues. We are grateful for your input and your
participation. As Lord James has said, if you have
other points to raise, whether they are general or
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by way of suggested amendments, we will be
more than happy to hear from you.
We will take a short break.
11:10
Meeting suspended.
11:19
On resuming—
The Convener: We resume after our wellearned break to welcome our second panel of
witnesses on the Education (Additional Support for
Learning) (Scotland) Bill. We are pleased to
welcome Lorraine Dilworth from Record of Needs
Alert, Eileen Prior from the Equity Group, Dorothy
McDonald from Achievement Bute and Donna
Martin from the Parents Awareness Forum Fife.
As before, we invite each witness to make a brief
opening statement.
Lorraine Dilworth (Record of Needs Alert): I
am a parent of three children with special
educational needs, two of whom have records of
needs. I have more knowledge than many parents
have, because my children have been in
independent specialist schools in England and in a
unit that is attached to mainstream schools, so
through personal experience, I have had a flavour
of all the different types of provision for my three
children.
I represent the views of parents who have joined
RONA—Record of Needs Alert. Those parents are
very concerned about the principles behind the
bill. I also have another hat—I am the director of
Independent Special Education Advice, which
advises and provides representation and
advocacy services to more than 1,200 parents
throughout Scotland. We have grass-roots
knowledge about what is happening, about
parents’ and children’s rights, about what parents
and children have been denied and about the bill’s
implications for those parents.
Eileen Prior (Equity Group): The Equity Group
is a Scotland-wide membership organisation that
comprises parents of children with additional
needs, adults with disabilities and education
professionals. Our remit is concerned with
inclusive education. We work with and support
families and professionals to achieve excellent
inclusive education. As a group, we have been
enthusiastic about the work of the Parliament
since its inception, until now. It is fair to say that
the Equity Group believes that the bill is a disaster
in the making for every child, every family and
every local authority in the country, and, ultimately,
for the Government.
The Convener: That was fairly clear.
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Dorothy McDonald (Achievement Bute): I am
a parent of two children, one of whom has
disabilities. I represent Achievement Bute, which is
a voluntary organisation that a group of parents on
the Isle of Bute established five years ago to
support families of children with disabilities on the
island. We have contributed to several
consultations.
We believe that the bill is fundamentally flawed.
We agree with the principle that the record-ofneeds system needs to be replaced, but the bill
proposes its replacement with a more bureaucratic
system that will be unworkable in practice.
Donna Martin (Parents Awareness Forum
Fife): I have three children, one of whom has
special educational needs. I am part of a small
group that was established in Lochgelly by parents
who all have children who are in mainstream
education and who have experienced difficulties in
the past few years with the level of support. Some
of our children have records of needs and some
have a Fife summary of intervention, but we are all
concerned about what will happen when the bill
comes into force.
The Convener: Thank you very much.
Incidentally, I should have welcomed Jeremy
Purvis MSP to the meeting. He is not a member of
the committee but he has an interest in the
subject.
The committee, which hears from all the big
organisations, has also been interested to hear
representations from parents, who have different
perspectives. We are keen to hear what you have
to say in answer to our questions. I want to be
clear about your position on the bill. I have picked
up reasonably clearly that several of you, at least,
are against the general principles of the bill. I ask
Lorraine Dilworth and Donna Martin to give their
views on the general principle of the proposed
move from the record of needs to the co-ordinated
support plan and on the proposals on additional
support for learning, as opposed to the detail of
the bill. Do you like and agree with the thrust of
those proposals?
Donna Martin: I agree that we need change,
but I am very concerned about what will happen
and about which children will get a co-ordinated
support plan, which children will get a personal
learning plan and where our children will fit into the
system. When I went to a consultation meeting
about the bill, I was the only parent among a lot of
professionals and I sat and listened to them. They
were undecided about what children were going to
get and were arguing that there was not enough
direction. I do not believe that that direction will
come from the Scottish Executive, and I feel that
children will suffer if there is not enough direction
from the Executive.
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The Convener: So you are really looking for
clarity about how the bill will work. Are you also
concerned about standardisation across Scotland?
Donna Martin: Yes. It is confusing for parents,
who do not know what will be on offer or what their
children will actually receive. I know that a lot of
my fellow witnesses are well up on the subject, but
parents who are just coming into the education
system will find it very confusing indeed.
Lorraine Dilworth: RONA has always
maintained that the record-of-needs system was
not the best system, but it was the only system
that parents could use. I point out that the system
was not set up just to get resources but to keep
children under review and to monitor them. That
important point seems to have been lost.
As I see it, the bill is no different from the
Education (Scotland) Act 1980 in respect of
special educational needs children. All that it does,
as we have said clearly in our submission, is
change the terminology from special educational
needs to additional support needs. People talk
about bringing more children into the system.
Under the 1980 act and the Scottish Executive’s
circular 4/96—I do not know how much the
committee knows about that circular, but it
interpreted the act to help people through the
legislation—gifted and able children could be
included in the system. The circular says that able
and gifted children could get a record of needs. I
know that children with social and emotional
difficulties are recorded in some local authority
areas, so I cannot see the difference between the
1980 act and the bill.
Roughly 30,000 children are classified as having
special educational needs. If the 1980 act had
been policed and enforced as it should have been,
we would have had a workable system. My fear is
that, in 20 years’ time, we will be back in the same
situation with the legislation that is before us
today.
The bill gives more powers to local authorities
and reduces the statutory rights of parents and
children. At the moment, 17,000 children have a
record of needs. Their parents have rights and so
do the children. Children who have special
educational needs but who do not have a record of
needs have limited rights. Under the bill, there will
be more children with limited rights, because they
will not have a co-ordinated support plan. Why are
we doing that? Why not give all the children a
CSP?
The Convener: Is it your view that a lot would
turn on documentation and the way in which it is
used, on the standards that are used in schools
and on the code of practice that is to be brought
in? Do what you perceive as the bill’s deficiencies
turn to some extent on how it will work in practice,
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just as you say the 1980 act has not worked as it
should have done in practice?
Lorraine Dilworth: The 1980 act and circular
4/96 did not alleviate the situation or meet parents’
aspirations about how their children’s needs were
going to be met. As I said at the outset, that act
was not policed or enforced. The record of needs
was meant to be a working document, but it was
never used. Most schools have them locked away
in a filing cabinet.
The Convener: Is the bill, with the deficiencies
that you perceive it to have, capable of being
remedied in practice by the code of practice? Can
the bill and the various other documentation work
if they are used differently from how the record of
needs was used?
Lorraine Dilworth: No. To me, the code of
practice will be another piece of documentation
that will state—as circular 4/96 states—that it is
not legally binding, so it will be necessary to go to
judicial review. The matter will be about
interpretation of the code of practice. Wording is
very important and that is where problems lie in
the 1980 act—authorities interpret it in one way
and parents interpret it in another. Unless the code
of practice is written in very specific terms and has
some clout behind it, it will not be any good.
11:30
Dorothy McDonald: I attended Scottish
Executive seminars on the bill—the seminars that
were held during the consultation period and the
recent seminar that explained the bill and the
changes that have been made to the final draft.
Every time I asked a question like, “Who do you
envisage the co-ordinator of a co-ordinated
support plan to be? Will it be a teacher or an
educational psychologist? Could it be someone
from an outside agency?” The people who drafted
the bill did not have answers, but kept saying that
that would be in the code of practice.
It is worrying that legislation that is being written
will be dependent on a code of practice that has
not been written, and it is worrying that even the
people who drafted the bill do not seem to know
what the situation will be like. Every teacher to
whom I have spoken and people to whom I have
spoken in education authorities and health
authorities all say that they do not know who will
co-ordinate the co-ordinated support plan: nobody
knows the answer. To produce a bill that is so
dependent on an as yet unwritten, untried and
untested code of practice seems to be completely
unwise.
The Convener: There are various arguments
about that. In fairness to the Executive, its
intention is to consult groups—yours and others—
on the code of practice as the bill proceeds, but
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that suggestion has not been met with enthusiasm
or the feeling that it is the right answer.
Lorraine Dilworth: The parents were not
consulted on the draft bill. We were left out in the
cold and none of the questions that we have
asked the bill team have ever been answered,
although our children are the people whom the bill
will directly affect. The committee must realise
how frustrated many parents are and how dubious
we are that this will be done in the best interests of
our children.
Eileen Prior: Where the Equity Group is coming
from is the belief that we in Scotland should be
moving to a rights-based system. I have three
children, two of whom need additional support to
learn. According to what I read in the bill, one of
the children is legally entitled to the support that
he needs but the other child has no rights. Is that
right in today’s Scotland? I do not believe that it is
right that one child has legal rights while another
does not. In Scotland we need a system where all
of our children have rights. Education is the only
public service that does not have a robust system
for complaints and for resolving disputes. Here we
are, entering into yet another round of legislation
and another phase of consultation and we have
not addressed the fundamental issue.
The Convener: The Equity Group’s submission
argues that we should have ripped up all the stuff
about different sorts of plans and that there should
be one central plan. Being realistic, is not there an
issue about the bureaucratic resources that would
be required to bring that about against the
background of the personal learning plans and so
on that are proposed? The aspiration that you
express may well be one for the medium-term
future but, in terms of what can be done effectively
now, your proposal would divert resources from
dealing with the problems that you rightly bring to
the committee’s attention.
Eileen Prior: I disagree absolutely with you.
What is being created is a bureaucratic nightmare
in which a two-tier or perhaps three-tier system will
be introduced. Personal learning plans and coordinated support plans are being introduced. As
far as the Equity Group is concerned, the personal
learning plan has the potential to be a document
that is held by every child in Scotland. Every child
should have one and it could have three pages or
30 pages. The personal learning plan will get as
much input as it needs; it is robust enough and it
will be legally binding, so every child would have
the same set of legal rights and the same
document.
There is no reason why we should have another
segmented system, where the weird children over
here with additional needs have another system.
We do not need that—we need a system in which
all of our children get the support that they need.
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Dorothy McDonald: Our submission says that
Achievement Bute thinks that a two-tier system
would be created for children who have additional
support needs. In fact, a three-tier system would
be created, because there would be children who
have additional support needs but who do not
need co-ordinated support plans, children who
have co-ordinated support plans and children who
have no plan. In practice, good teachers already
plan for every child in their schools whom they
teach. Informal mechanisms already exist and
every child in Scotland receives a report card.
I have looked into how Learning and Teaching
Scotland is piloting personal learning plans; I
understand that PLPs are about formative and
summative assessment and that they look
backwards and forwards. They consider what the
child has done and what the child will be able to
do.
I have two children. Young parents coming into
the system have been mentioned. Such parents
with young children will send those children to
school and expect that they will be taught, that
their report cards will be received and so on. Why
should the parents of children who have significant
support needs have different expectations? Surely
such parents should be able to know that their
children will be supported regardless of their level
of needs, and that a single system will apply to
everybody, although some children’s PLPs might
be small whereas others’ will be big.
The Convener: Okay. Your general views on
the bill are coming through reasonably clearly.
Rhona Brankin: I want to ask about tribunals,
mediation and dispute resolution. The bill
proposes a new duty and a new power for parents
to ask for independent mediation. What are your
views on the bill’s mediation proposals?
Dorothy McDonald: Mediation presupposes
conflict. People do not need mediators when they
get married—they need mediators when they get
divorced. Why should we start on the basis that a
system is being set up that presupposes that there
will be conflict? Mediation can be useful where
there is conflict, but at the beginning of the
process, most young parents who are not sure
whether their child has difficulties at school, or
whether something is wrong, do not need
mediation. They need information, advice and
advocacy early on. If those are provided, they can
discuss and resolve situations with class teachers,
schools or local authorities. To start on the basis
that mediation is needed is to ask the wrong
question.
Lorraine Dilworth: To a certain extent, I agree
with Dorothy McDonald. I deal with quite a few
parents and most say that professionals do not
see them as equal partners—the white-coat
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syndrome. I have read Official Reports of the
evidence that has been given and a lot of blame
has been put on parents. My job involves enabling
parents to become equal partners and giving them
advice, support and information through which
they can make informed decisions about their
child’s education in partnership with professionals.
However, professionals tend to suffer from weknow-best syndrome.
On conflicts and mediation, I have done
mediation work to support parents throughout
Scotland. There are a couple of flaws in the
proposals. The bill proposes that education
authorities will have a mediator from another
department. Parents will not put up with that,
because the mediator will not be seen to be
independent. The mediator must be independent
of the local authority.
Mediation has no teeth and there is no legally
binding agreement. We have seen parents going
through mediation, in which the authority and the
parents have agreed to plans for extra support and
provision of extra communication technology or
other equipment, but six months later, the parents
have come back to us to say that the authority has
withdrawn the support. That then leads the
parents back into a conflict situation, but they
might have withdrawn their appeal because they
were going through the mediation process. That
means that they have to bide their time again until
they can get back to an appeal stage. At that
stage, you can be sure that they will not go
through mediation a second time. There is
concern that, although mediation might sort things
out, it is not legally binding. It has to be
independent of the local authority.
Rhona Brankin: On the additional support
needs tribunal, the jurisdiction of tribunals is
limited to education authorities. What are your
views on independent tribunals?
Lorraine Dilworth: I find it strange that the
tribunals are called additional support needs
tribunals because they are not available to every
child who has additional support needs. It would
be better if they were called co-ordinated support
plan tribunals.
My concern about the tribunals is that they will
have jurisdiction only over education. Our attempt
to ensure that all the services pull together in a coordinated way is not helped by the fact that health
services, social work services and so on have in
effect been given opt-out clauses; if they do not
have the necessary staff, they do not have to
provide services and are not accountable to
anyone under the tribunal system. This must be
the first time ever that I have felt sorry for local
authorities, but the burden to ensure that the
child’s needs are met will rest solely on them.
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I understand that, earlier, someone raised
speech therapy and occupational therapy. I would
like to clarify that point. Occupational therapy is a
health provision, but speech therapy is, if a child
has a record of needs, an education authority
provision; a lot of money is given to education
authorities to purchase that. It might be that, under
the CSP, if the authority is purchasing speech
therapy provision, the parents might have an input
but the fact remains that, with regard to
occupational therapy and physiotherapy, the social
work department answers to no one. How can we
enforce a CSP, individualised educational
programme or PLP if half of the people who are
involved with the child are not accountable to
anyone? That seems to be ridiculous.
I want to repeat what the previous witnesses
said about the tribunals and to stress that parents
will need legal representation: it will be wrong if
they do not have it. We have been to a great many
appeals and have seen things that would make
your hair curl. Usually, solicitors or well-versed
local authority representatives are present on
behalf of the council, and parents who are
emotionally involved in the situation are expected
to go up and question witnesses. Many parents
cannot do that, which is why they need legal
representation. The tribunal will be the last chance
for their child.
Dorothy McDonald: I appreciate that there was
a wish to make tribunals family friendly and not to
make people think that they are dealing with a
huge issue. However, by the time a situation has
reached tribunal, it will be a huge issue.
Presumably, the mediation and dispute resolution
work will have taken place before the case gets to
the tribunal.
The bill will create a quasi-legal situation. When
I spoke to people on the bill team, they told me
that legal representation has to be provided before
and after the tribunal, because that is what
happens in every other kind of tribunal under
tribunal legislation. However, legal aid will not be
provided for representation during the course of
the tribunal. That means that, unless they can
afford it, parents will be denied legal
representation in the quasi-legal setting that will be
created. I agree with Lorraine Dilworth that most
local authorities would not dream of going into
such a situation without some sort of legal
representation.
Also, no cognisance has been taken of the fact
that there is an imbalance of power. Local
authorities have huge power behind them but
parents, generally speaking, do not. If the right to
legal representation is taken away at that stage,
parents will find the situation very difficult. Under
the bill, one can appeal to the Court of Session on
a point of law—that reinforces the point that it is a
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legal situation. Let us not kid ourselves; it is a legal
situation and parents should have the right to legal
representation.
The only other thing that I would like to say
about the tribunal is that in Argyll and Bute we do
not have an education authority. We have a
community services department, which is
education, housing and social work all joined
together. I think that several local authorities,
including Dumfries and Galloway, do not have
separate education authorities, so how do they fit
in with the bill?
11:45
Rhona Brankin: Finally, what are your views on
the new powers to make provision for resolution of
disputes when a co-ordinated support plan is not
an issue? Do you welcome them?
Lorraine Dilworth: I have not seen the
paperwork, but I would say that, at the end of the
day, it needs to be legally binding. We are to have
mediation and tribunals, we have the existing
appeals system—which is absolutely appalling—
we will have exclusion appeals, we will have the
Disability Rights Commission appeal system, and
we are now bringing in dispute and resolution
systems. How will parents, without any support,
work their way through all those different systems
and know to which appeal they should go?
There is a flaw in the memorandum, which says
that if one makes a placing request and appeals
against the decision not to open a co-ordinated
support plan, one goes to a tribunal. If the tribunal
agrees that a co-ordinated support plan should not
be opened, it will refer the placing request to the
appeal committee of the local authority. The
problem with that is that one has only 28 days in
which to lodge an appeal with the local authority
appeal committee. How will that work, between the
old legislation and the new legislation? There is
incompatibility there.
Also, if a child who has a co-ordinated support
plan is excluded from school, would that child go
to the exclusion appeal committee, to the DRC
because the school had not put a strategy in place
to enable the child to access the system, or to the
tribunal service? Who overrules whom?
Eileen Prior: Call me Mystic Meg if you wish,
but I foresee a situation in which the system will
become totally paralysed by parents who are
articulate and determined to get the support that
their children need. They will go through every
single mechanism and, by God, there are enough
of those. Our teachers and local authorities will not
spend their time teaching children, but managing
the paperwork that goes with that. In three, four or
five years’ time, there will be a report from Audit
Scotland that says, “My God, this is costing us a
fortune”—and it will.
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Dorothy McDonald: I will make a point about
the inequalities that will be created, particularly for
parents who do not have the wherewithal, do not
know what their rights are, or are unable to go so
far on behalf of their children. As Eileen Prior said,
parents who are able, willing and articulate will go
to appeal and will go through the system.
However, there are thousands and thousands of
children whose parents are unable to do that and
who will not get near the system. Those children’s
needs will not be met. The money that will be used
to promulgate the system will all be focused on the
dispute resolution side, whereas what we actually
need is for the money to go into support at the
early stages in schools.
I was at a meeting at which one of Her Majesty’s
inspectors of education said, “We do not have
many appeals in Glasgow. We have lots more
appeals in Edinburgh because there are many
more
middle-class
articulate
parents
in
Edinburgh.” I do not know what that tells us other
than that many parents will not get anywhere near
the system. That will not be because their
children’s needs will be wonderfully met, but
because they will think that they could not possibly
go through all those arrangements to ensure that
their children’s needs are met.
Rhona Brankin: I want to follow up what Eileen
Prior said about the system’s being snowed under
with bureaucracy. At what point in the system will
that happen?
Eileen Prior: The first point will be when parents
and families whose children have a record of
needs find that their children are no longer entitled
to that or to a co-ordinated support plan. Those
families will simply view the record of needs as the
thing that has been their ticket to resources and
support for their child. They will then launch into
working their way through the system. That may
involve an awful lot of effort, hard work and pain
for those families, but having gone through it all
once, they will go through it again. That will simply
paralyse the system. The costing of the number of
appeals has underestimated by a long way what
will happen in reality.
If parents who are happy with the current level of
support think that that support will potentially be
withdrawn—to be frank, there is always that
potential—they will say that they need a legally
binding document. That brings us round full circle.
We simply should not be in the situation where
only children who have a co-ordinated support
plan have legal rights: all children should have the
legal right to the support that they need.
Rhona Brankin: Convener, is someone going to
take up that point? I think that we need to bottom
that one out. My understanding is that children
have existing legal rights to an adequate
education.
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The Convener: Does Wendy Alexander want to
ask about that?
Ms Wendy Alexander (Paisley North) (Lab): I
want just to play back a little of what we have
heard. I accept that there is a risk that the system
could become snowed under because of the
attempt to define needs more clearly. Obviously,
the committee is trying to ensure that we redress
the fundamental imbalance of power that people
have mentioned without the system’s becoming
snowed under.
First, so far I have heard that people want an
independent system of mediation; witnesses have
said that there must be some system that falls
short of legal redress, but which allows for quick
action and is independent. Secondly, I have heard
that people want legal representation at the
additional support needs tribunal. Thirdly, people
want an obligation to be placed on all services that
might have a role. The obligation should not apply
only to the local education authority but to health
services, social work services and whatever.
Fourthly, people believe that the definitions are not
broad enough.
The committee is perhaps struggling with the
possibility that if we were to act on all four of those
elements, we would contribute to the risk that the
system would become snowed under. If we were
to provide that mediation should be completely
independent, that there should be legal
representation, that all local authority services
should be obligated to give account of
themselves—which is proper—and that a wider
spectrum of children should be involved, our
committee would struggle to ensure that all the
resources did not go into the dispute resolution
process rather than into enhancing the quality of
educational provision.
Although we want to redress the balance of
power, the risk from providing an overly legal route
is not simply that only a certain percentage of
parents might be equipped to take full advantage
of it but that legal systems and independent
national systems take time. We must try to avoid
building in delay, because early intervention is one
thing that might overcome some of the difficulties
that we are talking about.
I do not know whether we can resolve the
problem here, but the evidence that has been
provided by the witnesses’ organisations and
others should perhaps suggest ways in which, for
example, mediation could be independent without
its being slow just because it was being run on a
national basis. We also need to hear how, for
example, full legal representation could be
provided without that slowing things up or, for
example, how all services could be obliged to
account for themselves without that slowing things
up further. That is an issue that we are trying to
deal with in the bill.
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How do we avoid resource capture by a tiny
number of people and how do we get speed and
early intervention into the process while
maintaining the balance of rights that people are
searching for?
Eileen Prior: If resources are put in at square
one when a child enters the system—I hate the
phrase “enters the system” but that is, in effect,
what happens to the child—and if there is a
system of advocacy so that families are informed,
and local authorities know that families have been
informed and know that families and children have
rights, the situation will be quickly resolved and
people will receive the support that they need. We
end up having disputes because of the imbalance
of power. Often, disputes rumble on and on
because families try mediation and other systems
that they think might get them what they want but
which do not. We know of families who have tried
for four, five or six years to get the support that
their children need—it can take that long.
However, if things are done properly right from the
start, people do not even reach the stage of
tribunals or disputes. Things are sorted out on a
level playing field right from the start.
The Convener: That is always assuming that, in
the first place, adequate resources exist at the
same level throughout all local authorities. That is
the $100 question.
Eileen Prior: In our evidence, we say that the
bill is predicated on a definition in which children’s
additional support needs are based on what the
local authority can provide. We know from
experience that we cannot base a view on whether
a child needs a co-ordinated support plan on what
the local authority provides. In some local
authorities, a child may not need a co-ordinated
support plan but, in others, where services and
support are at a lower level, he or she will.
Supporting a child in school is not rocket
science—many schools do it very well. However,
we are not very good at sharing knowledge and
experience, or at being welcoming to families and
children.
The Convener: Does anyone want to add to
Wendy Alexander’s original points on widening
rights, bureaucracy and dispute procedures?
Lorraine Dilworth: If a bill places a duty on all
services, gives independence to mediation
services and makes their decisions legally binding
and allows for tribunals and legal representation,
you will find that local authorities will not try
parents as they do at the moment. At the moment,
local authorities are quite happy to refuse a
placing request for a child because they know that
the appeals system, when matters reach that
stage, will favour them. The appeals system is
supposed to be independent, but the Scottish
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Committee of the Council on Tribunals wrote in a
report in 2000 that the system was not
independent and that people were badly trained.
When we go to appeals, we will say to a parent,
“We are 99.5 per cent sure that you will lose. Your
only recourse is to the sheriff court—if you can get
legal aid. If you can’t get legal aid, you’ll need to
find £15,000.” We know of parents who are
remortgaging their houses so that they can take
the local authority to court because they were not
granted their human right to a fair trial at the local
authority appeals committees.
The Scottish Executive statistics do not include
the number of placing requests that were made for
grant-aided or independent schools, which is
appalling. We do not know how many people are
going through the appeals system and how many
people are being refused support for special
needs.
12:00
Dorothy McDonald: Resources have to be
made available to support children. That was one
of the points that we made in our evidence. We
welcome the idea of emphasising support, but the
children have to receive it.
My daughter was diagnosed with cerebral palsy
when she was 13 months old. All the agencies—
mainly the health agencies—got involved in the
pre-school period. In Argyll and Bute we have the
pre-school assessment team system—I do not
know whether that system is in place throughout
Scotland—in which many agencies get together to
sort out what is needed. Before my daughter
started school, we had in place a physiotherapist
to go into the school and a speech and language
therapist to help out. We went up to the school
and some alterations had to be carried out. All that
was put in place. Her record of needs was not
opened until much later, so those measures were
not dependent on the record of needs; they were
dependent on the fact that we had a reasonable
system in place in Argyll and Bute for children with
obvious additional support needs.
On Bute, completely the opposite situation
applies for children who have a hidden disability. I
know of a parent who knew that something was
not quite right about the way in which her child
was being educated around primary 1 and primary
2, but it took her four years to get any support.
Yes, she now has a record of needs for her son
and, yes, there is support, but had the school at
the early stages provided the support, she
probably would not have gone down the road of
looking for a record of needs.
Parents do not go to court unless they have a
problem. That is my point—if resources are made
available to provide support at the earliest stage,
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most parents will be happy. The problem with the
bill is that it will not provide for that. All the
resources will go into the framework, but parents
will desperately want to get support.
The Convener: We will need to struggle with
that issue. Lord James Douglas-Hamilton will
move on to a slightly different area.
Lord James Douglas-Hamilton: You represent
a great many parents throughout Scotland. Have
you and the grass roots been properly consulted
on and involved in the drafting of the bill?
Dorothy McDonald: I used to be a member of
the SEN advisory forum, which came to an end in
March. At the time, I wrote to the Executive saying
that it was important that, whatever was put in
place, parents should be involved. I understand
that a new advisory committee has been set up. I
have never been asked to go on it and I have
never been told how it was made up—I do not
know how the people who are on it were chosen. I
think that there is one parent on it, although I am
not sure, because I do not know how the
Executive went about setting the committee up.
During the consultation period, seminars were
held throughout Scotland, but the number of
seminars was limited and people had to apply
quickly. I know parents who applied to go to the
seminars but found that there were not enough
places. When I went—I think that this was Donna
Martin’s experience, too—there were lots of
professionals there who had not even read the
draft consultation document, yet many parents did
not have the opportunity to attend.
Lord James Douglas-Hamilton: So parents
have had relatively little input into the drafting of
the bill.
Lorraine Dilworth: I have to agree with that.
RONA took up the issue with Cathy Jamieson, the
former Minister for Education and Young People,
and members of the Education, Culture and Sport
Committee. We were told that the measures went
out to schools. RONA held a number of meetings
throughout Scotland—in Perth, Falkirk and all
over—to inform parents about the proposals. We
wrote to all the parents whom I see and to parents
who contacted RONA and they were appalled that
such legislation was going through and that they
had not been consulted.
We were still having meetings after the seminars
finished. One MSP—I cannot remember who it
was—asked how many parents got into the
seminars. I think that the answer was less than 1
per cent in some areas. We certainly tried to have
at least one parent represented, but parents were
furious because they could not get in—they were
told that there were no places. At the seminar that
I attended, a parent turned up on spec to try to get
in and was about to be refused entry when I butted
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in and said, “Wait a minute. You don’t have a lot of
parents represented.” In that case, the parent got
in.
The parents and professionals who attended the
seminars asked the facilitators a lot of questions. If
somebody is consulting somebody on a draft bill,
surely they should know the answers to the
questions that they are asked, but none of our
questions got answered, so I do not think that
there was any consultation.
Eileen Prior: In my book, consultation is not
about going out with a draft bill to ask people what
they think about it; it is about going out to ask
parents and professionals involved in the support
of children with additional needs, “What are the
problems that we need to solve?” To be frank, if
the record of needs is the problem, the bill is
certainly not the answer. We were presented with
a draft bill, so the Executive was confining what
we were talking about. That is not the way in
which to consult.
Lord James Douglas-Hamilton: Is there a
particular problem with the children of people who
serve in the armed services? The children
concerned will move around a lot with their
families and may have to go abroad. Is that a
problem that the bill does not cover?
Lorraine Dilworth: I deal with a number of
armed services families and I raise the issue at
every meeting to which I go, because that group of
children is always missed out. I was on the review
of educational psychology at the Scottish
Executive and I raised the issue there. The
feedback that we get from such families is that,
because they move about from country to country
and might be in an area for only two years, the
local authority services are slow to act. I can cite
some cases of a local authority saying, “You’ll be
moving on in two years and we do not want to put
that burden on another local authority.” However,
what about the child’s potential and their needs at
that time? There is a group of children who will not
come under the bill but whom I would want to
come under it, because there are problems,
especially if the children have special educational
needs.
Lord James Douglas-Hamilton: What are your
views on the rights of foster parents under the bill?
Lorraine Dilworth: I had a meeting with the bill
team, because I felt that foster parents could not
specifically access a placing request or the right to
a co-ordinated support plan. A minute was taken
of that meeting. We have that minute and,
although the bill team agreed with us on the issues
that we raised, they said that the matter was not
for the bill. We found that strange, as looked-after
children come under the bill and foster parents will
not have the same rights as parents to make
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placing requests or to ask for a co-ordinated
support plan.
Lord James Douglas-Hamilton: You have sent
in important representations. Could you consider
your recommendations on the bill and send us
possible amendments? I am thinking of your
recommendations on home-educated children,
children under three, mediation, legal aid and
transitional provisions. It would be invaluable to us
if you could, in due course, send in draft
amendments so that we could weigh each on its
merits.
Lorraine Dilworth: That would be no problem at
all.
Rhona Brankin: The children of people serving
in the armed forces have been mentioned. My
understanding is that the bill covers youngsters
who are deemed to face a barrier to learning,
which might be that they have had to change
school time and again. Are you suggesting that the
problem is that education authorities are reluctant
to open records of needs under the existing
system because the youngsters are in their areas
for only a short while?
Lorraine Dilworth: The problem is with opening
records of needs and making placing requests.
We need a fast-track system for such children,
because their families may be in an area for only a
short period. Some local authorities play on that
fact, because they know that the children of
people in the armed forces will be in their areas for
only two years.
In everything that I have read that accompanies
the bill, mention is made of Gypsy Travellers,
asylum seekers and ethnic minorities, but there is
no mention of the armed forces—they keep getting
missed out. The children of people in the armed
forces are ignored. Unless something is written
in—for example, in the code of practice—those
children will continue to be missed out.
Rhona Brankin: My understanding is that they
would be included, but we need clarification on
that.
The Convener: We will follow that up. I am
conscious of time—we need to move proceedings
on.
Mr Macintosh: I want to repeat the line of
questioning on rights that I pursued with the
previous panel. We have already talked about the
fact that there is a perception that parents whose
children have a record of needs at the moment
and who might not have a co-ordinated support
plan under the new system will be losing rights.
What rights that they currently enjoy do you think
that they will be losing?
Lorraine Dilworth: My daughter will lose her
record of needs. Under the current system, I can
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appeal against her diagnosis, the statement of her
special educational needs and the services that
are to be provided. Circular 4/96 makes it clear
that part IV of the record of needs is about not only
the child’s statement of needs, but the services
that are to be provided. With the record of needs, I
can also appeal about the placement.
My daughter will not get a co-ordinated support
plan. I will have no right to make a challenge if
someone tries to change her diagnosis, nor will I
be able to challenge what is put in place for her. I
will be able to make a placing request and to take
that through the local authority’s appeals system,
but that, too, will be problematic. Under the current
system, a parent who wants to appeal against a
placing request bases that appeal on the record of
needs and the assessments that were carried out
to open that record of needs. If they do not agree
with those assessments, they can bring in an
independent body to challenge them.
If a parent does not have a co-ordinated support
plan, they will not have those assessments; they
will not have a document that they can use to say
to the appeal committee at the tribunal, “I am
sorry, but the authority said that it would provide X,
Y and Z, but it no longer provides them.” It will be
problematic for parents to present their case. How
will a parent be able to put forward the case that
their child has been refused entry into a
mainstream school because of age, aptitude or
ability if they do not have any documentation that
says what the child’s aptitude and ability are?
Under the bill, many rights will be lost.
Mr Macintosh: Although the bill will extend the
ability to make a placing request to those who are
outwith the co-ordinated supported plan and
record of needs systems, those who currently rely
on the record of needs will lose out on the bulk of
documentation. However, parents will not have to
have a co-ordinated support plan to ask for an
assessment—they can do that anyway.
Lorraine Dilworth: Yes, parents will be able to
ask for an assessment, but the authority will be
able to tell them that they are not getting it and
they will have no right of appeal. Parents will be
able to ask to have their child identified as having
additional support needs, but the authority will be
able to refuse that request and there will be no
right of appeal.
I am talking about the wording of the bill. It says
“assessment or examination”, which can include
“psychological or medical assessment”. Many
authorities will interpret that as saying that a
parent’s child gets one or the other; many parents
will interpret it as saying that they are entitled to
both.
Mr Macintosh: The and/or point is important
and we will pursue it. I think that local authorities
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will have a duty to meet any parent who makes
such a request, but we will have to explore how
quickly they have to do that and what would be
reasonable.
Lorraine Dilworth: The bill mentions an
“unreasonable” request. The question is how
“unreasonable” is defined and in whose eyes a
request is “unreasonable”. If someone is given the
right to ask, they must have the right to disagree if
the authority says no.
Mr Macintosh: That is right. However, the
purpose of the dispute resolution process is to
resolve that matter.
Lorraine Dilworth: Will it do that?
Mr Macintosh: That is what we are asking.
Eileen Prior: Surely the point is that we should
not be considering how the dispute resolution
system works; surely we should be considering
how we can avoid disputes. You are assuming
that the parent has the wherewithal—the skill and
the confidence—to say to the school that they do
not think that their child is learning as well as he or
she could be and to ask what needs to be done.
Not all parents do that and not all parents have the
wherewithal to do it.
That returns to the power issue. Parents are not
in a position of power. Most parents who have
typical children drop their kids off at 8.55 am and
pick them up at 3.15 pm—the school barely sees
those parents. To be frank, for most schools, that
is just lovely, thank you very much. However,
parents of children with additional needs know
their children. We have spent the first five years of
their lives educating them and finding out what
works for them. We are an incredible resource for
teachers and schools, but teachers and schools
are only just learning how to access that resource
and to open their doors to us.
12:15
The Convener: We explored that issue well with
the first panel of witnesses. Do we need to pursue
the matter?
Mr Macintosh: Yes, because this is the first
time that anybody has said that specific rights
exist. The previous panel said that no rights
existed, but Lorraine Dilworth just named two or
three rights. I am not sure about the right in
relation to placing requests, but she made a strong
argument that the ability to add weight to an
argument with documentation that accompanies a
record of needs will be lost.
Lorraine Dilworth also listed the right to appeal
against diagnosis and the right to appeal against
the decision on services that are to be provided,
which are granted under the record of needs
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system but which parents will not enjoy if their
children just have additional support needs. I am
not entirely sure about the situation, so I would be
grateful for an explanation. Once a record of
needs is opened, are the services provided by the
health authority?
Lorraine Dilworth: Services could also come
from the education authority.
Mr Macintosh: What services are you talking
about? I am looking for an example of a situation
in which someone such as you has tried to
exercise that right—successfully or otherwise—but
would not be able to do so under the new system.
Lorraine Dilworth: My oldest son had a record
of needs and I was one of the lucky parents who
read up on the legislation and applied that to my
son’s record of needs. Part IV of his record of
needs specified daily speech and language
therapy. My son was in a unit for children with
communication difficulties that was attached to a
mainstream school and he was the only child in
the unit who received daily speech therapy,
because that was provided for in the right section
of his record of needs.
Many people consider the IEP to be a separate
document from the record of needs, but what I
managed to do with my son—and my daughter—
was to have the broad developmental targets put
into part IV of the records of needs on appeal.
That meant that the multi-agency team and I could
monitor my son’s development and see whether
he achieved the targets. That will all be lost under
the co-ordinated support plan system—if children
do not have co-ordinated support plans, they will
certainly lose that.
We must ensure that services meet a child’s
needs. In England, a statement of special
educational needs will say that a child will receive
speech and language therapy for half an hour
daily, for example, and will detail how that will be
developed. We in Scotland do not have that,
because many professionals say that children’s
needs change and services change. That is true,
but we can amend and update a co-ordinated
support plan or an IEP to reflect that. Why should
services be open to interpretation as appropriate?
Appropriate speech therapy learning support might
mean that such therapy happens once a year for
some children, but daily for some children in a
good area with a good school.
Eileen Prior: A personal learning plan has the
potential to deal with that, because it is a working
document. Children are involved in developing
their personal learning plans. The professionals
who are involved in supporting children can and
should also be involved in that. Our argument is
that we already have such measures, so why are
we adding another layer?
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Mr Macintosh: You have argued that point well.
Before we move on to another subject, I will ask
about definitions, about which I remain puzzled. I
know that Eileen Prior—perhaps Dorothy
McDonald, too—does not accept the principle of
differentiating and of having three tiers. However,
if we are to go down that route—although I am not
saying that we must—how do we draw the
definition?
Currently, provision is unfair across Scotland.
The existing weaknesses that you have
highlighted in your submission are that there is
postcode differentiation and differentiation by
services. Depending on where a child lives, they
might get a record of needs or they might not. The
new system tries to extend some rights to all
children with additional support needs. How could
we change the definition for a CSP in the bill to
make it fair, recognising that some children require
more services of a level that is outwith the daily
resources of a school? That is the thinking behind
the bill. How can we get a fair definition that
encompasses that, if the current definition is not
fair?
Dorothy McDonald: I do not think that it is
possible to get a fair definition. Currently, under
the Special Educational Needs and Disability Act
2001, children with disabilities as defined by the
Disability Discrimination Act 1995 are entitled to
expect to go to school and can expect the school
not to discriminate against them. However, as
Professor Sheila Riddell mentioned in her
evidence, the 2001 act—which is reserved
legislation—was introduced on the assumption
that the auxiliary aids and services that are
needed for a child with a particular disability would
be provided under the SEN framework and the
new bill. However, the bill does not say anything
about that at all. In fact, it makes the current
legislation—the 2001 act—less effective for such
children.
There might well be a definition of disability for
discrimination purposes, so that schools do not
discriminate against children who fall within that
definition. However, the bill is not about
discrimination; it is about support, and all children
need support at some point. I do not think that it is
wise to ask, “How much support for which bit?” We
are talking about a sliding scale and the support
cannot necessarily be defined.
Mr Macintosh: You have made that argument
forcefully. The committee is in a difficult position.
We could adopt your view—we may do so—and
reject the definition of a CSP because it is
unworkable and would be discriminatory.
Alternatively, we may decide that the bill is an
advance on the current situation and that we want
to make it workable and as fair and equitable as
possible, to which end we may want to try to
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improve the existing definition. We must either try
to make the bill work or throw it out—perhaps that
is the way to do it. However, do you have any
thoughts on how we might improve the definition
rather than reject it entirely? That sort of thinking
would be welcomed, although I am not discounting
your suggestion that there should not be a
definition at all. That point has been
acknowledged.
The Convener: I am conscious of the need to
move on to other areas. Perhaps that is an issue
that the panel could think about and, in
accordance with Lord James’s suggestion, come
back to us on. The question is complex and we
might get an answer to it in that way. Would you
be prepared to do that?
Dorothy McDonald: There is no such definition
under any other legislation. The National Health
Service Reform (Scotland) Bill, for example, is not
suddenly going to define people who have
complex needs or needs that are additional to the
norm. What do you mean by the definition? It is
not possible to define children with additional
support needs.
The Convener: So you are saying that it is not
possible for you to come back to us with a
definition.
Dorothy McDonald: I do not think so.
The Convener: Is that the view of everyone on
the panel?
Lorraine Dilworth: We are talking about the
level of support that a child needs. The Standards
in Scotland’s Schools etc Act 2000 clearly states
that every child has the right to reach their
potential. It is that potential that we must tap into—
whether it is a low potential, a high potential or
whatever. Every child has the right to reach their
potential: that is the starting point. What is the
child’s potential? What is the gap between their
potential and where they are currently at? What
support is required to get them to reach their
potential? I do not think that we need to collate two
three-tier systems to be able to do that. Nor do I
think that the issue is solely about resources, as I
have found that some of the resources are
working in the way that they were working 20
years ago. We need to review that and apply the
resources better before we start flinging new
money anywhere.
The Convener: I am sorry, but we must move
on to a different issue. We have gone round in
circles a bit on that one.
Fiona Hyslop: I would like to stay on the issue
of legal rights. Lorraine Dilworth mentioned that
the parents of children with a record of needs have
the right to appeal against a decision on the
services to be provided, but it has been put to us
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that they do not have legal rights in relation to that
support. Will you comment on that?
The final sentence in Achievement Bute’s
submission states:
“Any new legislation must focus on the needs of the child
and place a duty on service providers to ensure the child’s
support needs are met.”

We have been told that the bill will achieve that,
but you obviously do not think so. What are your
comments on that?
Lorraine Dilworth: Circular 4/96, which is a
Scottish Executive publication entitled “Children
and Young Persons with Special Educational
Needs: Assessment and Recording”, states that
“the identification of special educational needs … and the
relevant aims and objectives of provision and the services
to be provided”

are to be covered in part IV of the record of needs.
Given that part IV can be appealed, that means
that the decision on the services to be provided
can be appealed. Many people work with the
assumption that the authority puts that information
in part V, which cannot be appealed. However, if,
like me, a person can work the system, they know
that the services that are to be provided are also
put in part IV, which means that that decision can
be appealed.
Eileen Prior: Many local authorities spend a lot
of time ensuring that the record of needs is a
worthless document. They put information into part
V, knowing full well that parents cannot appeal
that part, but part IV is often vague nonsense that
does nothing to develop the support for the child.
That is what I am talking about when I say that
resources go into the administration, not the
delivery.
Fiona Hyslop: A number of witnesses have
mentioned that the IEP is a potential vehicle for a
single system. I am concerned that we might
weaken rights if everything were put into one
system through the IEP. Would a single system
work if there were similar rights and a system of
tribunals for appeals? From your experience of
IEPs, are you satisfied that they could be the
correct vehicle to provide the necessary
documentation, recording and reviewing in a
single system? The experience of the
implementation and working of IEPs seems to be
variable across the country.
Lorraine Dilworth: I have a lot of knowledge of
IEPs because many parents send me their child’s
IEP. Although the IEP was a good idea and was
meant to involve a multi-agency approach, I find
from talking to teachers that they are left to make
up IEPs in their dinner hour and that many
teachers have not had training. Some authorities
have provided training and have good codes of
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practice for teachers on how to deal with IEPs, but
the parents and children are not involved. Some of
the IEPs that I have seen were really poor. We
would need a standard with which IEPs would
have to comply and they would need to be dealt
with on a multi-agency basis, not only by teachers
in their breaks. Teachers would have to be given
time to work with other agencies on the aims and
objectives for the child. The IEP could be used as
the basis for a single system, but parents would
want it to be legally binding.
Eileen Prior: The piece of paper that should be
used is the personal learning plan, not the IEP.
None of us knows what the co-ordinated support
plan will look like, but the personal learning plan
has been piloted throughout Scotland. At least one
of our members has been involved in one of the
pilots—she e-mailed me last night with her
thoughts on it, which I will leave with the
committee. One of her children has autism and the
other has no additional support needs, but both of
them have engaged in the process and have
thoroughly enjoyed being part of it. The little girl
who has autism has started writing in her plan,
even though she has never written or engaged in
that kind of activity before. Her mother is
delighted, although she would like a few points to
be changed.
The personal learning plan could be used as the
basis of a single system. Our efforts should go into
ensuring that that works; if it does, there will be no
need for co-ordinated support plans, which would
create yet another layer.
12:30
Dorothy McDonald: My daughter has a record
of needs and an IEP. She also receives an end-ofterm report card and we go to parents’ nights. She
attends a mainstream class in a mainstream
school, where she gets a lot of good support. The
best support that we receive comes during the five
minutes before 9 am, when I drop her off at
school. If I am not happy with something, or I want
to raise an issue about her support, I can go into
the school then, speak to her class teacher and
resolve the problem informally, without an IEP or
record-of-needs meeting. I have attended such
meetings about my daughter at which 12 people
have been sitting around the room; they have
obviously spent time writing reports and coming to
the meeting and support staff have been put in
place for them so that they could attend—but
nothing much has been discussed at the meeting
and nothing much has happened as a result.
The most essential support that we get probably
comes from the meetings that take place at certain
times of the year, for example when my daughter
is transitioning from one class to another, when
the new and old class teachers, the new and old
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support workers and I get together informally to
say, “Right. She’s going into primary 6. What do
we need to do? What worked when she was in
primary 5 and what will work now?” Parents really
appreciate that informal and welcoming approach,
which works in practice.
When we focus on all the paperwork, we miss
the point. Teachers are scared stiff of having to
deal with yet more bureaucracy; they want to
teach and to provide support in the classroom.
They need more training and there are all sorts of
issues about that, but if we focus on informal
support rather than all the paperwork, life will be
better. Parents who feel supported do not always
need to have recourse to the legal appeals
procedure.
Fiona Hyslop: You have presented a consistent
line of argument. However, if there were to be a
single plan—whether that was a PLP or a new
additional support plan based on the PLP or the
IEP—would there not be a danger that, because
all children had a plan that contained varying
degrees of information, it would be left to individual
teachers to interpret the level and extent of
support services that children should receive? As
you said, it might be difficult to define the child’s
needs. Would there be a danger that teachers
might get caught up in bureaucracy for every
child? The children who really needed extra
support—both in terms of time and physical
support—might not get it, because teachers would
be too busy operating a single PLP system that
tried to create an ideal world in which all children
received some degree of support. If we were to
have a catch-all system, would there not be a
danger that children who really needed support
would lose out?
Dorothy McDonald: No, because teachers
already provide that support. Every child in
Scotland gets a report card at the end of the year
and systems are already in place to assess and
plan for all children’s educational needs.
We need a system in which it is easy for people
to understand what happens in every child’s case.
Everybody understands that children go to school
and get report cards, and they would be able to
understand that every child also had a personal
learning plan. The majority of children in a
mainstream class would have similar PLPs, in the
same way that they have similar end-of-term
reports, but each PLP would contain points that
were individual to the child. A universal system,
which teachers and parents recognised, would be
much simpler because teachers would not be able
to say, “Co-ordinated support and mainstream
teaching are not my department; the learning
support department deals with that.”
As a parent of a child, with quite significant
disabilities, who attends a mainstream class, I
want my daughter’s class teacher to say, “Nina
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McDonald is one of 26 children in the class, just
like everybody else.” I do not want her to think,
“Nina is the kid with the CSP, so the learning
support department should deal with all that.” I
want my daughter’s support to be mainstreamed,
which is the best way to ensure that she receives
the support that she needs. If we want to create an
inclusive society, in which disabled children grow
up to feel that they are part of our society, we must
start in schools, by making those children feel that
they get the same treatment as everybody else.
A teacher once said to me, “You will not want to
come to the parents’ night because you had your
IEP meeting the other week.” I said that I wanted
to come, because I wanted to see my daughter’s
pictures on the wall and the clay model that she
had made. Why would I not want to do that?
If a parallel system is created, all that happens is
that a huge number of children—although they
may still be a minority—will be shunted off into a
category of being something else, or not the same
as the rest of us. The bill gives a huge opportunity
to bring special needs provision back into the main
stream for everybody.
Eileen Prior: Can I just say that, although I
slightly slandered local authorities earlier on, an
enormous amount of good work is going on out
there. An enormous number of teachers are doing
fabulous work. I have brought a home-school diary
that belongs to one of our members, which I am
happy to leave with the committee. It is about her
son Ross and covers the period from—I think it
was18 August this year—when he started school
to the present. It tells the story of a wee boy, his
teacher and his mum and dad, all of whom are
learning to work together. One diary entry covers
an instance when Ross threw a cup away because
he did not like it. The diary records the suggestion
that a clear cup would be tried on the next day to
see whether Ross might like it better. The diary
covers dead practical stuff—the sort of stuff that is
happening in schools at the moment. The system
does not have to be bureaucratic.
The Convener: A central theme is emerging
that it is what happens in the schools that is
important. That is the main thing that should be
concentrated on and encouraged. I think that we
have to build on that theme.
Dr Murray: Lorraine Dilworth spoke about one
of her children who has a record of needs. She
said that her daughter would not get a coordinated support plan. I was struck by that.
Organisations such as COSLA, the Association of
Directors of Education in Scotland and so forth
seem to be confused about who will be eligible for
co-ordinated support plans. I do not want to ask
you to disclose personal information, but is the bill
clear about which children will be able to get a coordinated support plan?
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Lorraine Dilworth: The bill refers to children
with “complex factors” who require “significant
additional support” from other agencies. My
daughter gets only learning support. That,
however, does not make her special educational
needs any less than those of a child who gets
support from other services. Her disability
impinges severely on her education. She has an
intelligence quotient of 120, but she cannot access
her full IQ without support at school.
I am convinced that, because social work or
other agencies are not involved, my daughter will
not get a co-ordinated support plan and yet her
disability affects the whole of her life. I am talking
not only about what happens in school, but also
about what happens outwith it. Children with
special educational needs do not stop learning
when they are out of school. We support her
learning and follow it through outwith the school.
I am concerned that, because more and more
parents of disabled children want their children to
go to mainstream schools, resources will be
allocated first and foremost to children with CSPs.
Because my daughter had a record of needs, I
was able to go into the school with her, get a
language dropped and get her daily learning
support right away. If there is no longer the legal
right to enforce a record of needs, the resources
will go to the child with the CSP and not to my
daughter.
Dr Murray: Fairly significant sums of additional
money are going to go into additional support. If
you do not have the legal right for your daughter to
receive additional support, are you confident that
that support will be delivered for her?
Lorraine Dilworth: No, because at the moment
every school is chasing its tail. The bill puts
everything firmly in the hands of the learning
support teacher and the school. It says, “This is
your problem. Deal with it.” The bill does not bring
educational psychologists and other professionals
into the picture; they are brought in as the last
resort. It is the teacher who has to identify the
need. How can a teacher who has not been
trained identify a child’s problems? I think that the
speech therapy, occupational therapy and
physiotherapy services have given evidence on
that.
Compare the fact that it took me until my son,
who did not have a record of needs, was in his
third year of secondary school before I was able to
ensure that the school gave him learning support,
with the fact that my daughter, who walked in with
a record of needs, got that support right away. She
was allowed to drop French because she could
not cope with her own language, never mind
French, and it was judged that her time would be
better spent in learning support. You can put as
much money into the school as you like, but it will
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go towards what is necessary in the school, not
what is necessary for a particular child. The
important issue concerns the resources that are
required to allow the individual child to attain their
potential.
Dr Murray: Are you saying that, although that is
the intention of the policy, it cannot be delivered in
practice?
Lorraine Dilworth: Definitely.
Dorothy McDonald: The bill gives legal rights to
children with a co-ordinated support plan, but not
to other children with additional support needs.
Local authorities that are strapped for cash will
obviously say that they have to meet the needs of
the kids with legal rights first. Reading the
legislation, I believe that my daughter would be
eligible for a co-ordinated support plan, but I know
of parents whose children need an awful lot of
learning support in the classroom, rather than
multi-agency support, and that would mean that
they would not have a co-ordinated support plan.
Those parents are worried that they would lose
that learning support because the authorities
would not be obliged to provide it.
Ms Byrne: I want to ask about the estimates in
the financial memorandum, but I think that we
have covered a lot of that already. However, in
case there is something that you want to say on
that, I will ask you to give us your view on the
estimates that have been given.
Could you also comment on the wider
interpretation of the category of additional support
needs? That category will include children with
social, emotional and behavioural difficulties,
looked-after children and so on. You do not have
to respond, but I would be interested to know your
views in that regard.
I would like to make a point that I believe is
pertinent to what was just being said. I tried to
come in on the discussion, but was unable to. My
point relates to the need to simplify the system.
Eileen Prior touched on the fact that the system
will be cumbersome, as it involves appeals,
tribunals, mediation—
The Convener: Rosemary, could we deal with
the resources question first, before returning to
this question?
Ms Byrne: Some of this has been touched on
and it is perhaps a bit unfair to take too long over
it, but I would like to know what you think of the
proposals for assessment, examination and
identification. Do you agree that if that system
were better planned and resourced so that the
needs of children were identified at an early stage
by parents, teachers and professional assessors,
the rest of the process would be smoother and
there would be fewer appeals and less need for
mediation?
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Eileen Prior: Yes.
Dorothy McDonald: I know of a parent whose
child has autism, but does not have a record of
needs because she felt that there was a stigma
attached to having a record of needs. The child is
in a mainstream school with lots of support. The
reason why that is working is not because of the
safeguard that is provided by the record of
needs—because the child does not have one—but
because the school took her seriously when she
said that she wanted to work in partnership with it.
She was listened to by the school and, because
the autism was diagnosed at a young age, she got
a lot of support from health workers and so on and
was clear about the kind of support that her child
needed.
That has happened without a record of needs.
The key to it was that the school and the
education authority were able to provide support
and they were happy to work in partnership with
the parent; they took the parent seriously. All the
stuff in the bill about dispute resolution and so on
is
leading
to
misconceptions
and
the
presupposition that parents are out for a big fight.
We are not. We want to be taken seriously and we
want the authorities to acknowledge that parents
are a huge resource for supporting children. If
people started taking that seriously, we would be
much further along. No money went into
bureaucracy in the case I mentioned; it all went
into support.
12:45
Ms Byrne: Part of my point is that there is a lot
of good practice; you have all identified that in
some way. I wonder how much consideration was
given to good practice before the bill was drafted. I
would like to hear Lorraine Dilworth’s point of view.
Lorraine Dilworth: That is fine, and there is
good practice out there, but there must be
something in legislation that stops bad practice
happening. We have to acknowledge that there is
also bad practice. Why have 1,200 parents come
to my organisation? We do not advertise. Those
parents have not come across good practice.
I was appalled by the financial memorandum for
the bill because the amounts needed have been
so underestimated. I was appalled that there was
no guess at the number of children that might
come under the bill, so I went and did a wee bit of
research; mothers do those things.
The 2001 census published by the Scottish
Executive in August this year gives very good
numbers. There are 30,000 children with SEN,
and 15,000 of them have a record of needs. There
are 11,400 looked-after children. There are 15,119
children with an ethnic background. We have 362
Gypsy/Travellers and 121,000 free school meals.
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All those children could come within the provisions
of the bill.
There are also exclusions: 37,442 children were
excluded; 45 per cent of those children were
getting free school meals; 4 per cent had records
of needs; and 3 per cent were looked-after
children. Fifty six thousand children were reported
to the children’s reporter system.
So how many children are we talking about?
The budget set out by the financial memorandum
is based on the 30,000 children with SEN. Where
is the money going to come from for all those
other children that are going to come under the
bill? I am sorry, but that financial memorandum
does not reflect what the bill is trying to do.
On
Rosemary
Byrne’s
question
about
assessment and identification, I made much of the
and/or issue, but if a parent or young person
wants to be assessed, it is important that that
assessment is not carried out by the school
doctor, but by a specialist. A lot of our parents
were told that their children were just socially and
emotionally disturbed and, when they were finally
properly assessed, it turned out that they had
Asperger’s syndrome or dyslexia, for example. If
we keep addressing the fact that those children
are socially and emotionally disturbed, but do not
address the root cause of that, we will never be
able to help those children. Assessment is very
important but, although a parent can request
assessment, the bill will leave it up to the local
authority to pick the medical officer and
educational psychologist.
The Convener: Could that not be dealt with by
the proposed code of practice? It is an important
point, but it is down to good practice.
Lorraine Dilworth: Yes, but even if it is in the
code of practice, it depends on how that code is
interpreted. It has to be firmed up. It is not an
and/or situation; parents have to have the right. If
we are really talking about a multi-agency
approach and the involvement of parents and
young people, why does the bill not stipulate that
the parents have to discuss and agree with the
local authority who they want to assess their child?
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): I am grateful for the opportunity
to ask a question. I want to pick up on the point
that you and other witnesses have raised about
the differences in quality of provision. The bill
seems to assume that there is universal coverage
of standards throughout Scotland. It is interesting
that we have a geographical spread, and Donna
Martin and other witnesses have mentioned the
differing levels of provision. I am also interested in
the points about raising the quality and using best
practice.
Do the witnesses have any observations on
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section 22 of the bill, which will put a duty on
education authorities to publish the standards of
quality that they provide and to state the level of
involvement of parents and children themselves in
putting together CSPs? Do they see that as
beneficial, notwithstanding the decision that the
committee will have to take on whether or not it
agrees with the general principles?
Dorothy McDonald: My experience has been
that local authorities publish information about
children in their children’s services plans and
nobody reads it. Any information that is published
must be published in a format that people will
understand and read. I would like there to be more
recognition of the fact that there are many parents
out there with skills and resources. Lorraine
Dilworth’s organisation and other organisations,
such as our very small-scale island organisation,
advocate on behalf of one another and get
information about different things. In Bute, we
have a really good relationship with the schools
and with learning support services, and they take
us seriously. That is one of the things that needs
to be addressed, because I know that that is not
the case across Scotland. I know parents in other
parts of the country where that is not the case, and
that is the sort of thing that needs to be
addressed.
Eileen Prior: One of the things that the Equity
Group is working on at the moment, with funding
from the Scottish Executive, is an inclusive
learning network. We are working with teachers
and parents from six local authority areas across
Scotland, looking at inclusion and education and
working out with them some ways in which it can
work. My response to Jeremy Purvis’s question is
that, in reality, there is not one answer. Again, that
is a common misconception—that there must be
one thing that is just the ticket and will sort out the
problem for these children. There is no single
answer, because every child is an individual. What
it always comes down to is the relationship
between the parent and the teacher and between
the parent and the head teacher.
In our experience, the variation in quality and
quantity is not just about local authorities. It rests
fundamentally on the willingness of the head
teacher to ask, “How do I do this?” and to be
willing to learn how to do it. There are lots of
people out there who are willing to learn. As I said,
parents and teachers are learning together
through the inclusive learning network. It is the first
time that that has ever been done, and it has been
hugely successful. It is at grass roots level that we
can make a real difference.
The Convener: I would like to ask one small
question on a technical matter. It concerns
something that Lorraine Dilworth mentioned to me
in conversation earlier. I think that the Disability
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Rights Commission has a tribunal that is linked, in
English legislation, with the English tribunal
equivalent to that proposed for the co-ordinated
support plan. Should we be aware of an issue with
regard to the division of the ability to appeal and to
take things to a tribunal?
Lorraine Dilworth: In England, if a disability
rights issue comes up, it can be dealt with by the
tribunal. What you will find is that there is a
crossover between the co-ordinated support plan
and the disability rights issue, and even exclusion
legislation. As parents, we would want the same
rights as English parents have and we want the
tribunal services to deal with disability rights
issues. I was told by the bill team that the only
reason that our tribunals will not be able to deal
with DRC issues is that we did not have tribunals
when the act that set up the English arrangements
was passed. It seems that an act of the
Westminster Parliament is needed, but I would
really like the committee to ensure that the matter
is addressed again.
Dorothy McDonald: I touched on that very point
earlier. For example, although the Special
Educational Needs and Disability Act 2001 deals
with reserved matters, there is a code of practice
for Scotland’s schools. Under that legislation,
children with disabilities have a right not to be
treated unfairly in schools and schools should
make reasonable adjustments for their education.
Under the Education (Disability Strategies and
Pupils’ Educational Records) (Scotland) Act 2002,
which is a piece of Scottish Parliament legislation,
Scottish local authorities also have a duty to plan
for the inclusion of children with disabilities.
However, neither of those acts covers the issue of
auxiliary aids and adaptations. As a result, a
school might say that the reasonable adjustment
would be providing a hoist or something like that,
which is technically an aid and adaptation. That
aspect is supposed to be covered by the current
SEN framework, but it does not seem to have
been addressed in the bill.
The Convener: So the link between those
aspects has to be made.
Dorothy McDonald: Indeed. There is not
enough linkage. Reading over the previous
evidence, I found that Professor Sheila Riddell
made the same point. Although the bill was always
intended to cover that matter, it does not appear to
do so robustly enough.
The Convener: I am aware that we have had a
very long session. We are very grateful for your
input, your insights into the matter and the time
that you have given us today. I am sure that we
will have arguments about the complex and
important issues that have been raised for some
time to come. As Lord James Douglas-Hamilton
said earlier, if you want to come back to us with
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anything, or if you have any points that, on
reflection, you want to share with us, please feel
free to write to us.
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Wednesday 10 December 2003 (13th meeting 2003 (Session 2)), Written Evidence
SUBMISSION FROM THE SCOTTISH MEDIATION NETWORK
Introduction
The Scottish Mediation Network (SMN) warmly welcomes the inclusion of mediation as one of the
options for managing disputes arising from the provision of additional support for learning. The Bill
represents a useful move toward finding the appropriate place in the mainstream for the
collaborative approach which the process of mediation encourages.
The comments in this response focus only on Draft section 15, relating to Mediation Services.
Our aim is to assist with the productive revisal of the Bill by highlighting areas and issues of
practice which, if not addressed, may lead to implementation difficulties and less effective use of
mediation.
Specific Comment on the Draft Clause
15(1) “…for the purposes of seeking to avoid or resolve disagreements…”
The existence of a disagreement is a matter of fact. Avoidance of any conflict may result in all
parties losing out. This contrasts with the collaborative approach of mediation that seeks mutual
gain or “win-win” where parties are assisted to find new and creative ways of finding solutions to
disagreements.
The word “avoid” has connotations of eluding, evading and sidestepping the problem. Perhaps
drafters had in mind the potential for avoiding other more formal processes - this is separate
matter. So, we suggest more positive and encouraging language.
The SMN recommends that the words “avoid or” be replaces with:
“deal constructively with and wherever possible”
15(2) “…independent…”
The notes to the Draft Bill in paragraphs 35 to 39 set out a helpful summary of the key elements of
mediation and distinguish it from other dispute resolution processes.
Independence and therefore impartiality of the mediator and the mediation service is fundamentally
important for the process to work effectively. Neutrality needs to be both actual and perceived.
Local authorities that consider the use of in-house mediation services should be aware that
mediators employed by the same authority with which parents are in dispute, may be seen as less
independent. This perception could diminish the effectiveness of the process.
The SMN recommends that Mediation services be encouraged to create and develop the credibility
that comes with true independence. This includes high standards, excellent pre- and postmediation services, a Code of Conduct and the availability of neutral venues for mediation
sessions.
Voluntary and Confidentiality
Section 15(3) appropriately emphasises that parties are neither required to refer to mediation nor
will participation or otherwise affect rights of appeal.
However, Note 78 indicates that the Tribunal will be able to compel witnessed to attend to give
evidence or to produce any document. This could mean that a mediator might be compelled to
give evidence about what has been said confidentially during the mediation. If this were to be a
potential outcome, if parties agreed to mediate, it is unlikely that an open and co-operative dialogue
would be possible.
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The SMN strongly recommends that the draft Bill also provide for the inadmissibility as evidence in
Tribunals or other civil proceedings in Scotland of information which is revealed for the purposes of,
or is about what occurred during, the mediation
The Civil Evidence (Family Mediation) (Scotland) Act 1995 provides a useful starting point. The
SMN would be willing to drawn on the experience in practice of its members for further detailed
consultation.
Mediator Excellence and Minimum Practice Standards
Quality of mediation service providers and mediators is an important issue for the whole field of
mediation, not only for Additional Support Needs dispute management. As mediation service
providers are likely to develop into various areas of conflict, it would be helpful, and possibly
unique, to develop a co-ordinated approach for Scotland.
The SMN recommends that it collaborate with the Scottish Executive and other interested bodies in
Scotland to map the key features of minimum practice standards across the UK and elsewhere, as
part of a consensus building process for the whole of the emerging mediation profession in
Scotland.
Consistency of Service Provision
There has been discussion about developing a national body to oversee additional support needs
mediation in order to ensure national minimum standards, best value and quality assurance.
The SMN recommends that a collaborative initiative be encouraged among mediation service
providers in Scotland to develop ways to address and ensure consistent high standards which
would attract general approval from all those interested in effective approaches to mediation.
Background about the Scottish Mediation Network
The Scottish Mediation Network has as its purpose the promotion of mediation of all forms in
Scotland. We believe that mediation is an underused option and our strategic aim is to put
mediation into the mainstream, widely available and clearly understood as a first option for
resolving disputes of all kinds in Scotland. The Network’s longer-term vision is to embed mediation
in to the way we resolve conflict in Scotland.
Acting as a focal point for mediators and organisations from all sectors offering mediation services
in Scotland, the SMN aims to link mediators to fellow mediators so as to encourage collaborative
and best-practice working. Also, we intend to link mediators to the public by promoting the benefits
of a mediation-based approach to conflicts.
In collaboration with the Bristol based charity, Mediation UK, the Scottish Mediation Network has
attracted funding from the National Lottery Community Fund for 3 years to set up a full time office
with a Development Officer and Administrator. In September 2002, this office was established in
Edinburgh.
Information about the Mediation Development Officer for Scotland
Ewan Malcolm has been in private practice as a solicitor for nearly two decades and started his
mediation training in 1995. He works as a CALM family mediator and a commercial mediator, as
well as volunteering with the Edinburgh Community Mediation Service as a neighbour mediator.
He has worked as an impartial third party in over 70 disputes. Ewan has presented training on
mediation and negotiation skills across the United Kingdom. After 13 years as a partner with
Drummond Miller WS, Ewan is now focusing full time on mediation. In September 2002, he
started work as the Development Officer for Mediation in Scotland for the Scottish Mediation
Network.
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FOLLOW UP SUBMISSION FROM SCOTTISH MEDIATION NETWORK
Education (Additional Support for Learning) (Scotland) Bill
Thank you again for your letter of 19th December asking for any comments we might have on the
point raised by Wendy Alexander MSP regarding timescales on the mediation service provided by
the Disability Conciliation Service (DCS).
The DCS and the office of the Scottish Mediation Network are both (until August 2005) managed
by Mediation UK, so I am most grateful to my colleague Andy Morgan, the Head of the DCS, based
in Bristol, who has produced the paper attached to this letter. It details the operation of the eight
week time limit for progressing conciliations from start to finish. Their experience is that almost all
of cases are completed within this period.
In Scotland, there have been four pilot projects run by Enquire (Children in Scotland), Govan Law
Centre, Children in the Highlands Education Support Service (CHESS) and Parent to Parent. As
far as I am aware, no service level time limits have been imposed or required by contract. As
volume of referrals have been low, mediation resources have been readily available.
There is a sense that a time frame would focus the priorities of the Scottish Local Authority
personnel who need to make space in their diaries to attend a mediation meeting. I grateful
acknowledge the assistance of Yvonne Cassidy of Enquire and Morag Steven of Govan Law
Centre for their assistance.
Finally, I have canvassed information and comments from Marilyn Webster who is responsible for
two contracts to deliver SEN mediation in Yorkshire & Humberside and in the Midlands.
In the year 2002-3, the service in West Midlands received 81 referrals of which 56 (69%) became
cases. 78% of these cases reached full agreement. The service contract requires all these
mediations to be conducted within 20 working days, from referral to completing. As with the DCS,
they have a strict case management system with Key Performance Indicators that keep cases on
track.
The central component for successfully maintaining these timescales is the quality and training of
the staff who manage the system. In particular, it is their use of mediation skills to get the right
people around the table within an acceptable period that makes the difference. If there is slippage
in timescales, information and explanations need to be given to the parties clearly and quickly.
My suggestion is that it is pace rather than speed that requires to be brought to the mediation
process. The need for pace sits relatively comfortably with the need for fairness.
Case performance management and time constraints at the Disability Conciliation Service
The Disability Conciliation Service (DCS) is part of Mediation UK, a national independent
community mediation organisation. DCS provides a conciliation service to the Disability Rights
Commission (DRC) and covers disputes arising out of Part III and Part IV of the Disability
Discrimination Act 1995.
The following is a brief summary of the processes DCS use to ensure that conciliation can be
achieved in 8 weeks for the majority of cases referred.
Any individual disabled person who alleges discrimination has a period of six months from the date
of that alleged discrimination to initiate legal proceedings. An additional two months is added when
both parties in dispute opt for conciliation in order to try and resolve the matter without resorting to
the courts. This means that conciliation needs to happen within a period of two months. Should
the dispute not be resolved through conciliation, the disabled person initiating the complaint can
then consider litigation without having lost valuable time as a result of choosing conciliation. If
conciliation took any longer than two months, there would be a considerable disincentive to use it.
Accordingly, each case referred to the DCS by the Disability Rights Commission is subject to highly
specific time-bound performance indicators. Every step within the management of a conciliation
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case has such an indicator and the performance of DCS is monitored against these indicators on a
monthly basis.
The majority of cases referred under the Disability Discrimination Act have an 8-week turnaround
time assigned to them. DCS achieves this target in over 90% of referrals. Most common reasons
for performance being outside of these targets are the availability of parties, and the availability of a
meeting venue with premises accessible to disabled people.
DISABILITY CONCILIATION SERVICE
KEY PERFORMANCE INDICATORS
1. DCS assesses and accepts/queries DRC referrals within 2 working days.
2. DCS contacts parties with an initial letter (or other appropriate format) within 5 working
days of DRC referral.
3. DCS follows up (usually by phone) with the parties within 10 working days of DRC referral.
4. Conciliation takes place with the parties within 7 weeks of referral.
5. Cases are closed with outcome form and case closed letters and sent to the DRC Contract
Manager and both parties within 8 weeks of referral.
6. In cases withdrawn before conciliation, the DRC Contract Manager id informed of case
outcome within 2 working days of unsuccessful conciliation or party withdrawal from
conciliation.
In practice, the management of this performance information is a straightforward matter. Disability
Conciliation Service uses a bespoke computer based Case Management System to record key
data for every case as it progresses. Where performance begins to fall outside accepted margins
on any case a warning is triggered and action can be taken to get the progression back on track.
An anonymous example of the progression of a case from the DCS AIMS Case Management
System is shown on the next page and describes each of the stages in turn, comparing the
targeted completion time with the actual completion time. The stages suffixed with the abbreviation
KPI are the contractual Key Performance Indicators listed to above.
DRC Case Number
DCS number

03/XX32

303

Client Full Name
Completed

XXX, R C, Mr

Due

Start Date
27/11/2003
Acknowledge receipt of case to DRC
02/12/2003
DCS Manager assessed
02/12/2003
Accept case to DRC –KPI 1
01/12/2003
Allocate to SDO/CC
02/12/2003
New Case intro letter -comp - track 4 –KPI 2
02/12/2003
New Case intro letter -resp - track 4 –KPI 2
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27/11/2003
MF
28/11/2003
MF
29/11/2003
MF
29/11/2003
MF
30/11/2003
MF
02/12/2003
MF
02/12/2003
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02/12/2003
ASK RICABILITY QUESTION
10/12/2003
First phone contact with parties – comp KPI 3
06/12/2003
First phone contact with parties – resp KPI 3
06/12/2003
If resp verbally agrees Letter + AUTHORITY FORM
10/12/2003
If RESP agrees - Meeting entered into AIMS Diary
10/12/2003
Meeting letter to - RESP
11/12/2003
Meeting letter to - COMP
11/12/2003
Meeting casepack to - CONCILIATOR
11/12/2003
Final Briefing of Conciliator
12/12/2003
Conciliation should occur by this date –KPI 4
14/12/2003
OUTCOMES into outcome section of AIMS
15/12/2003
OUTCOMES emailed to DRC and DCS manager
15/12/2003
Referred back to DCS Manager
17/12/2003
Case closed letter/outcome Form/USS to RESP KPI 5
17/12/2003
Case closed letter/outcome Form/USS to COMP KPI 5
17/12/2003
CLOSED DCS Casework - paperwork to DRC – KPI 5

MF
06/12/2003
MF
06/12/2003
MF
06/12/2003
MF
07/12/2003
MF
10/12/2003
MF
11/12/2003
MF
11/12/2003
MF
11/12/2003
MF
12/12/2003
MF
15/12/2003
MF
16/12/2003
MF
20/12/2003
MF
23/12/2003
MF
19/01/2004
MF
19/01/2004
MF
19/01/2004 17/12/2003

MF

SUBMISSION FROM THE SCOTTISH COMMITTEE OF THE COUNCIL ON TRIBUNALS
Thank you for your letter of 28 October. My Committee has now considered the above Bill, as
introduced, and the Report of the Consultation on the original draft Bill. The Committee’s statutory
remit does not extend beyond the operation of the proposed new Tribunal but I have been asked to
let you have the following comments in relation to those provisions.
Under the Tribunals and Inquiries Act my Committee has supervision over the working and
procedures of a wide range of tribunals including a number of which operate only in Scotland. One
of these is Education Appeal Committees and you may be aware that in June 2000 we presented
to Scottish Ministers a special report on the working of those Committees outlining concerns which
members had observed from their attendance at a number of hearings throughout Scotland.
My members very much welcome the provision in this new Bill to establish a separate Tribunal for
children with additional support needs. Members are particularly pleased that this Committee will
have statutory supervision over the new Tribunal and that the necessary provision for this has been
included in the Bill by virtue of paragraph 8 of Schedule 3.
Specific elements of the Bill
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Clause 7 Annex to the Co-ordinated Support Plan. Members are pleased that the annex
proposed in the draft Bill, recording changes in circumstances and provision against which appeal
could not be made, is no longer a feature. Members have long argued with the existing Record of
Needs procedure that it was iniquitous to preclude an appeal against the provisions of Section V
when an appeal was allowed against the impairments which had led to those provisions.
Clause 13 Placing requests. The Committee supports the proposal that if parents are appealing
the decision not to prepare a Co-ordinated Support Plan and, at the same time, wish to appeal a
placing request, this latter will also be referred to the Tribunal. We believe this will greatly assist a
number of parents and is a sensible step to remove the need to go through a second appeal route.
Clause 14 Jurisdiction of the Tribunal. The Committee is disappointed that the provision for the
Tribunal to have jurisdiction only over education authorities is being carried forward. Clause 19
introduces a duty on other agencies to help education authorities in the exercise of any of their
functions under the Bill. We believe there is an anomaly here; the Tribunal might make an order
that a child receives services from, for example, a Health Board yet the Tribunal has no power of
direction over that Board to ensure that its decision is implemented. There is a danger that
decisions can become meaningless if there is not the means to have them carried out and the
opportunity to effect a joined-up service, which appears to us to be crucial to the effective delivery
of the Tribunal’s purpose, is being lost.
Clause 16 Mediation services. Members welcome the proposals for mediation services, which
they see as a positive move, and the fact that these services will be free of charge to parents. My
Committee hopes that steps will be taken to ensure that such services are uniform throughout
Scotland, that minimum standards of good practice will be laid down to ensure consistency and that
adequate resources are set aside to implement the proposal.
Clause 17 Dispute Resolution. We also welcome the requirement for education authorities to
provide dispute resolution for parents who will not have access to formal appeal routes and
members hope that similar standards to those for mediation services will be applied.
Clause 23 Code of Practice. The Committee is please to note the requirement for Scottish
Ministers to issue a Code of Practice which education authorities must follow. This will ensure
consistency across Scotland. It will also be important for that Code to acknowledge the
continuation of the existing Education Appeal Committees and for Ministers to give clear guidance
on all avenues of appeal to prevent appellants being disadvantaged.
Schedule 1 Additional support Needs Tribunal for Scotland. My Committee is aware that in
due course Regulations will be drawn up setting out the Tribunal’s procedure in detail. However
members’ present comments on certain paragraphs within Schedule 1 are as follows:
3(1)(a) Training of panel members. The Report on the Consultation refers to calls for ‘compulsory
training in additional support needs’. My Committee wishes to stress that however well trained
panel members might be in their subject or profession, certain generic skills such as the ability to
ask questions, to weigh up facts and to contribute to agreed decision-making are not necessarily a
feature of professional life but they are vital for members of a Tribunal. The Committee would like
to see a requirement for panel members to participate in regular, relevant tribunal training and for
this to be a condition of panel membership on the same basis as currently in force for members of
Children’s Panels. The Committee also suggests that an appropriate appraisal system should form
part of the training programme.
8(2)
The words ’efficiently and effectively’ suggest more emphasis on cost rather than justice
and should not be the purpose of the Tribunal. These terms, whilst valid, are very much subsidiary
to the tribunal exercising its functions fairly and justly and my Committee believes strongly that
the paragraph should be amended to ensure that justice is the prime requirement.
11(2)(k) It is accepted that provision must be made for hearings to be held in private if
circumstances call for that but the general presumption must be that hearings are held in public, as
detailed in Article 6 of the European Convention on Human Rights.
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13(2) The Committee does not see any requirement to administer oaths to people giving
evidence in a jurisdiction such as this. It does not accord with the stated aim that the Tribunal will
‘aim to be friendly and should not be adversarial’ and the whole thrust should be away from overformal hearings.

SUBMISSION FROM ADVOCACY SAFEGUARDS AGENCY
Background
The Advocacy Safeguards Agency (ASA) is funded by the Scottish Executive to:
Develop national policy and good practice in relation to independent advocacy provision
Evaluate independent advocacy organisations
Work with NHS Boards and local authority commissioners to facilitate the development of
independent advocacy across Scotland for anyone who needs it
Undertake research about independent advocacy.
Independent advocacy exists to support people who need assistance in articulating their views.
Introduction
It is pleasing that independent advocacy is being considered in relation to the Additional Support
for Learning (ASL) Bill. The responses to the recent consultation and to Assessing Our Children’s
Needs: The Way Forward show that independent advocacy is considered by many to provide an
effective way of supporting children and families and facilitating better relations between families
and schools.
Advocacy – Supporting Parents, Children & Young People
Advocacy is a proven means of supporting people. Advocates work with children and families to
help parents, children and young people communicate with schools and education authorities.
There are a number of advocacy projects in Scotland that work specifically with children and/or
carers who have expertise in dealing with a variety of educational matters including educational
needs. These agencies are well-respected by both families and schools. Wales has very welldeveloped children’s advocacy provision with 21 out of its 22 local authority areas having children’s
advocacy support available.
The Education Committee has received evidence from parents very concerned about what will
happen when the Act comes into force. Of the 40,000 children currently with a Record of Need it is
estimated that only 20,000 will have a Coordinated Support Plan under the new Act. Some
commentators predict that this could lead to a large number of parents wishing to pursue formal
resolution. While mediation provides a useful way of resolving disputes it is also necessary to
provide some support to parents and children as they go through the process. Such a strategy
would likely reduce the potential for the sort of misgivings, misunderstandings and misery that
sometimes characterise relations. Provision for advocacy, or some other form of support for
children and parents, should be included on the face of the Act.
It was surprising to note in the Policy Memorandum relating to the ASL Bill on its introduction to
Parliament that advocacy was felt to be inconsistent with the culture of collaboration that the Bill
aims to promote. The Memorandum also notes that some parents have a general mistrust of
education authorities and have a perception that they need to fight for additional support for their
child. An advocate could help in this situation by getting involved at an early stage and supporting
families in communicating with schools and educational authorities without the need to wait until
there is a dispute, as is currently proposed. Advocacy is a support to communication and
collaboration.
Advocacy has a proven track record, is already in place across Scotland and has the support and
confidence of a wide range of people consulted. Many respondents to the Scottish Executive
consultation on the Bill expressed concern that mediation would not be seen to be independent and
that there would not be enough trained mediators, that there would be confusion about mediators’
roles in the absence of national guidance and that there would not be enough resources made
available to adequately fund the proposed service. We recognise the value of mediation and view
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it as complementary to advocacy. Indeed, mediation works better when both parties have the
advice and support they need from independent sources.
Advocacy services for children and young people are about to develop significantly as a result of
the provisions of the Mental Health (Care and Treatment) (Scotland) Act 2003. That Act requires
that age-appropriate advocacy be provided to everyone with a mental disorder including children
and young people. The definition of mental disorder under the Mental Health Act includes children
with learning disabilities. As you will be aware there is overlap between these two groups: some
children with a mental disorder also have additional support needs.
In the context of limited resources, this would bring with it the potential for joint funding of services
and effective use of resources. The Additional Support for Learning Bill is an opportunity to meet
the needs of children and families in relation to education and more widely across a range of issues
including mental health. The Advocacy Safeguards Agency has produced a paper detailing the
possible costs of developing current advocacy provision to meet the needs of the Bill.
Conclusion
The commitment to supporting parents and families in the Bill is very welcome. As is noted in the
Policy Memorandum some parents do not feel they have been well served by the current system.
The new legislation offers a real opportunity to support parents, children and young people before
disputes occur. Introducing advocacy to the face of the Bill would enable the delivery of proven
assistance that is available across Scotland, that is supported by many parents and in which
schools and educational authorities can have confidence.

SUBMISSION FROM THE DISABILITY RIGHTS COMMISSION
1. Introduction
The Disability Rights Commission welcomes the opportunity to present evidence to the Committee
on its Stage One enquiry. We have sought to frame our response to the Bill in terms of the rightsbased approach, which we believe is necessary if disabled people are to achieve equality as
citizens, service users and customers. The DRC believes that the Bill has real potential to enhance
the rights of disabled children and young people in Scotland, and extend the duties of public
authorities in relation to these children and young people, and we note the progress that has been
made since the publication of the draft Bill.
The Disability Rights Commission (DRC) was established by statute as a Non-Departmental Public
Body in 1999 and launched in April 2000. Our vision is a society where all disabled people can
participate fully as equal citizens. The DRC believes that all disabled people should have the same
rights, choices and opportunities in education as non-disabled people. We welcome the reforms
highlighted in the Bill and the change in emphasis it brings to removing stigma. The bill also
embodies a number of issues that we have long advocated for. However, we have a number of
concerns regarding the bill’s proposals.
The DRC would point out that pupils with SEN and children and young people with a disability are
overlapping but not coterminous groups. Similarly, not all children with disabilities will under the
draft Bill’s provisions have additional support needs and vice-versa. It is vital that the new
legislation dovetails with existing provisions on improving disabled pupils’ access to education
The decision to move to the wider and less prescriptive designation of additional support needs is
to be welcomed. However, there must be safeguards to ensure that broadening the definition does
not lead to any diminution of the support currently available: under the new system, the
presumption must be that every child will receive the support appropriate to his or her needs. The
principle of seeing every child, disabled or non-disabled, as an individual with the right to a school
education is generally underpinned in the Bill. The DRC believes that this is in line with the
principle right of every child of school age to be provided with school education by, or by virtue of
arrangements made, or entered into, by, an education authority as stated in the Standards in
Scotland’s Schools Act 2000(Section 2)(1).
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2. Co-ordinated Support Plans
The DRC broadly welcomes proposals to replace the Record of Needs system and we note the
improvements made to the Bill as introduced post consultation. We have previously highlighted
concerns with the current Record of Need system, stressing the lack of consistency in application
across the country and the need for a more consistent entitlement to support. In our response to
the draft bill the DRC stated that if properly implemented and adequately resourced the Coordinated Support Plans would hopefully bring greater clarity and cohesion to addressing the needs
of disabled children and young people with additional support needs. Whereas an education
authority must produce a RON for every child who needs one, the mechanisms for appealing the
non-implementation of the RON are time-consuming and complicated, and it is not possible to
appeal the important issue of the services to be provided (or not provided). A CSP has the
potential to be a less static document than a RON, an entitlement to support with clearly defined
targets and outcomes, rather than a document which works to the deficit model of a child’s
educational needs. The DRC also welcomes the announcement of the proposed Code of Practice
and we hope that this will ensure that the named contact system will work consistently across
Scotland.
We welcome the approach of bringing education, health and social work services together in a coordinated fashion, as regard their impact on learning, as well as the duty on local authorities to
provide a named contact for parents who wish to discuss their child’s schooling. We would further
welcome the new section to the Bill giving parents the right to request a particular type of
assessment, for example psychological or medical assessments, in addition to parents being able
to request that their child is assessed for additional support needs.
Currently, provision of Record of Needs is used inconsistently throughout the country. While the
average across Scotland is around 2%, there is wide variation by education authority in the
proportion of children who have RONs. The range varies from 0.8% in East Dunbartonshire to
almost 3% in Inverclyde. Research carried out by Thomson et al (1989) noted a huge variability in
the information contained in records. Some were very specific, offering a useful and detailed
overview of a child’s abilities and their needs, others were vague, and contained little information.
The study also stated that one authority, for example, described recording as “irrelevant
professional activity” While there will inevitably be a degree of flexibility in implementing CSPs
across the country to take account of local circumstances, there must also be a consistency of
approach. The DRC believes that the proposed Code of Practice will be necessary and significant
in this regard. This will reassure parents and help ensure that children moving to a different area
are not at a potential disadvantage. It should also aid education authorities in discharging their
duties. Provision of information to parents is also very important. Regulations will be important in
ensuring this as, potentially, will monitoring by Her Majesty’s Inspectorate of Education.
Important in ensuring CSPs work effectively will be the appropriate provision of resources.
Education authorities, social work departments and health authorities must be anticipatory in
planning ahead to meet their duties under the bill. However, there must also be action from central
government and other agencies to address the significant shortage of professionals in key areas
such as speech and language therapy and social work. The DRC would also point out that the
corollary to better entitlement will be the greater need of services and there is concern that the
supply side may not be able to meet the needs that are demanded.
The DRC welcomes the planned introduction of Personal Learning Plans, which will provide all
pupils with a continuous record of attainment and will incorporate Individual Education Plans where
they already exist. We would however seek assurances that these documents will be sufficiently
detailed for all pupils so as to bridge the gap between those with and those without a CSP.
Otherwise a form of differentiation may still remain as not all children will have a CSP, and the term
additional support needs, while including more children, may still create a perception of
“difference”.
There is a clear change of definition in the criteria for the CSP as compared to the Record of
Needs. Under the proposals of the bill the plan will be available to children or young people who
have additional support needs arising from one or more complex factors or multiple factors, which
are likely to continue for more than one year. We would hope that the definition could be further
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developed to ensure that pupils with a single disability, which has a significant impact on normal
day-to-day activity, but not defined as complex, are clearly covered.
In previous submissions the DRC has stated that roughly 20% of children in Scotland are currently
classified as having special educational needs (SEN). Some of these children will have a disability
as defined in the Disability Discrimination Act 1995 (DDA) and the Special Educational Needs and
Disability Act 2001, which amends Part IV of the DDA. The DDA protects disabled children and
young people in Scotland from discrimination in education. It is thus important that the new bill
dovetails with the extension of the DDA.
With regard to this issue, the DRC has concern about the interface between the DDA, where there
is no entitlement to auxiliary aids and services, and the ASL framework. Our concern lies with
regard to what the situation might be for a disabled pupil who would be deemed to be disabled
under the DDA, but might also, however, not receive a CSP because their impairment might not be
viewed as “complex or multiple”, though we are aware that Section 3 of the Bill sets out a duty for
authorities to have regard to the needs of pupils with additional support needs. We hope that the
new Code of Practice will ensure that local authorities make sure these disabled children and
young people who may not be eligible for CSPs find that their auxiliary aids and services
entitlement is fully considered.
The DRC notes the new clause enabling Scottish Ministers to require education authorities provide
dispute resolution, as well as mediation, to further facilitate resolution for those parents and
children who do not fall into the CSP category but wish to appeal the decision. Whilst recognising
that this goes further than the draft bill, the DRC would like more detail from the Scottish Executive
to their thinking as to why this dispute resolution function cannot be carried out by the new Tribunal
system. We also seek assurance that this system will be independent, efficient and robust enough
for those small number of pupils who do not receive a CSP so that it does not become perceived
as a lesser service than the Tribunals, which we believe, are an appropriate way forward.
We note in discussions regarding the Bill to date that there has been some reference to the issue
of “reasonable cost” under Section 3 and that it has been suggested this is coterminous with the
DDA. The DRC would wish to highlight that the DDA refers to the term “reasonableness” rather
than necessarily “reasonable cost.” The DDA use of the term, of course, does enable issues such
as cost and practicality to be taken into account and the Committee may find this a more holistic
and relevant definition.
3. Tribunals
The DRC have long advocated the creation of an Additional Support Needs Tribunal for Scotland
and that is why we believe this new system could potentially represent a significant step forward in
entrenching the rights of children with additional support needs and their parents. It could both
clarify and streamline the appeals process.
In particular the right of appeal to tribunals in the case of a refusal to provide a child with a CSP
and provision of support would be an important development in embedding a rights-based
approach to ensuring that children receive the support they require in order to exercise their right to
a school education. It is important that tribunals, both in their composition and in the execution of
their duties, are as user-friendly and undaunting as possible.
Whilst welcoming the proposals for the new Tribunal system, we feel it would be useful to explore
the scope of the Bill to place further duties on health boards and local authority social work
department. We believe that there is a precedent here as the Mental Health (Care and Treatment)
(Scotland) Act 2003 makes provisions covering local authorities.
It is important that provisions emphasise the importance of any mediation service being sufficiently
‘arms length’. The provisions may need to be strengthened to reflect this. It is also important that
children, young people and their parents understand that engagement in the mediation process is
entirely voluntary: there should be no suggestion of children or their parents being ‘expected’ to
take the mediation path before exercising their right to appeal to the Tribunal.
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In line with the Human Rights Act 1998 and the Age of Legal Capacity (Scotland) Act 1991,
children aged 12 and over should have the right to make an appeal to the tribunal.
Whilst we very much agree with the intention that the Tribunals should be non-confrontational,
experience strongly suggests that an education authority will ensure that its solicitor is present at
any tribunal. If this is indeed the case there is potential for serious imbalance and inequality unless
provisions are made for the provision of legal support and legal aid to children and families who
would not otherwise be in a position to have legal representation present.
4. Miscellaneous.
The DRC agrees with developing the Future Needs Assessment into a more co-ordinated and
anticipatory approach to making the transition from school to post-school life, provided there is a
clear and enforceable requirement on education authorities to do this. We also welcome the
change from 6 months to 12 months.
4.1
The provisions at Section 19 regarding the complex interaction of agencies in the provision
of information are welcomed. In our first response to the draft Bill we stated that to be fully
effective, the duty on education authorities at then 17(1), now 19 (1) should be strengthened. The
DRC notes that this has not happened and we state that an education authority must request the
help of an appropriate agency in such cases if it believes that agency could aid the authority in
carrying out its duties. This would be further strengthened with an undertaking at 19 (4) that
Scottish Ministers will rather than may make regulations covering the compliance with appropriate
agencies to an Education Authority’s request.

FOLLOW UP SUBMISSION FROM DISABILITY RIGHTS COMMISSION
Thank you for your recent letter following the recent meeting of the Education Committee about the
Additional Support for Learning Bill, where members of the Committee expressed interest in the
Disability Conciliation Service that the Disability Rights Commission runs. I am writing with some
further information that I hope will assist the Committee in its deliberations on the Bill.
The Disability Rights Commission set up a conciliation service under powers conferred upon it by
Section 10 of the Disability Rights Commission Act 1999. This service exists to provide conciliation
services under Part III (access to goods and services) and Part IV (Education) of the Disability
Discrimination Act. (Conciliation under Part II covering employment is provided by ACAS) Whilst
we have the responsibility for this service under the Act, we also have to ensure that the
conciliation itself is independent of the Commission. We have therefore contracted with Mediation
UK to provide the service. The service is confidential and any information is not admissible in
evidence in any proceedings. We feel that conciliation can be a very useful mechanism for dealing
with disputes that do arise, and can be helpful in resolving issues before they end up in court. This
is recognised by the DDA allowing eight months to raise a court claim if conciliation is used, rather
than the usual six. Agreement to go to conciliation is entirely voluntary on both parties, but is aimed
at providing a process that may lead to an agreement without resort to the courts. There is no
timescale set within which the conciliation process is to be resolved, although obviously the
conciliation has to be completed within the time scales for raising a court action.
Part IV of the DDA outlaws discrimination in the field of education. Schools cannot treat disabled
pupils or prospective pupils less favourably and must make reasonable adjustments to policies,
practices and procedures (but not adjust physical premises or provide auxiliary aids and services).
Since this part of the Act came into force in September 2002, 7 cases in Scotland have gone to
conciliation.
In addition we have powers to take forward cases on behalf of individuals who approach the
Commission, following referral from our Helpline. Our casework service in Scotland has handled 24
cases in the field of education which have either been settled or taken further. This does not mean
these are the only education cases under the DDA in Scotland as individuals may bring their own
cases.
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It is also early days as the Part IV provision only came into effect in September 2002, so it is not
clear yet what the level of requirement for conciliation on an ongoing basis is, or what would be a
'typical level of cases in any year. We commissioned some early research into awareness of the
new education provisions in the DDA affecting schools from the Strathclyde Centre for Disability
Research at the University of Glasgow and Children in Scotland at the start of this year. This
showed that there were high levels of awareness amongst Education Authorities and schools with
all education authorities being aware of the Act and 92% of senior teachers or head teachers, but
only 22% of parents of disabled children who were sampled. This shows that there is more that
needs to be done in terms of awareness building of parents and disabled children of their rights
and knowledge and expectations
As the Committee will be aware the situation in England and Wales is different to that of Scotland
in that special educational needs and disability discrimination come under the same Tribunal
system the so-called SENDIST system. As a consequence there have been some 82 cases
registered by the SENDIST relating to Part IV of the DDA in England and Wales since September
2002 and 3532 special needs appeals in 2002-3 (source Special Educational Needs Tribunal
Current Trends and SENDIST Annual Report 2001/2). As we indicated in our evidence in due
course we feel it would be helpful if there could be an amendment to the DDA to enable the
Scottish Additional Support Needs Tribunal to hear Part IV cases rather than the Sheriff court. We
feel that a combined system will be easier for all concerned -tribunals have the potential to be more
friendly and less intimidating than the courts. It would also mean that one would not have two
separate justice systems dealing with the same issue, as happens at the moment. We feel this
would be better for parents and education authorities. We recognise that this would need a change
at Westminster to the DDA.

SUBMISSION FROM ENQUIRE
Education (Additional Support for Learning) (Scotland) Bill
Thank you for your letter of 28th October inviting written evidence on the above Bill. We are pleased
to have the opportunity to contribute the views of Enquire to the process.
As you are aware, Enquire is the national advice service for special educational needs in Scotland,
funded by the Scottish Executive and managed by Children in Scotland. Enquire operates a
telephone Helpline, and is thus able to comment on issues which are particularly problematic for
parents and professionals in relation to additional support needs. (Approximately 83% of calls
come from parents or carers, and 17% from professionals).
We are aware that there is some very good practice in schools, and many children are well
supported, but the nature of our work is such that we hear of the cases where the current system is
not working. In some of those cases children, young people and families are being badly failed by
the existing legislation. For that reason, Enquire is supportive of new legislation, in principle, as it is
clear that many parents find the current system unsatisfactory in several regards. In particular, a
system which gives a wider definition of additional support needs is to be welcomed. We
particularly welcome the inclusion of social, emotional and behavioural difficulties within the scope
of the legislation, as a significant number of our calls relate to this.
We believe that, in order for new legislation to improve the current arrangements, as much as
possible should be done to introduce uniform standards across Scotland, so that good practice is
widespread and all families can have the same expectations. We therefore welcome the inclusion
of a Code of Practice in the Bill, and would urge the Committee to ensure that the Code is a
comprehensive and robust document.
We believe that parents will welcome the new rights conferred by the Bill, such as the right to
request specific assessments, the extension of the right to make placing requests to independent
special schools and the duties on education authorities to take account of views from others, to
provide independent mediation services and to publish information.


434

78

Education Committee, 2nd Report, 2004 (Session 2)– ANNEXE E
We believe that the Executive made a reasonable effort to consult widely on the draft legislation
before the Bill was introduced.
Despite our broad welcome of the Bill, there are a number of areas about which we remain
concerned. These include the following:
Education authorities
‘Education authority’ has the meaning assigned to it in the 1980 Education Act (s24(2)), that is, a
council within the meaning of the Local Government etc. (Scotland) Act 1994. In s19 the Bill makes
reference to ‘other functions’ of the education authority, as distinct from its functions under ‘the Act’.
Additionally, in some clauses of the Bill, the ‘education authority’ is distinguished from the
‘education authority in the exercise of its functions relating to education’ (s2(1)(c)). This distinction
is not made throughout the Bill, for example in s9, where the duty to ensure the additional support
contained in a co-ordinated support plan is actually provided is set out. The explanatory notes to
the Bill in relation to s9 suggest that social workers belong to ‘other agencies’, but according to the
definition of ‘education authority’ in the Bill, they in fact belong within the education authority itself.
The meaning of ‘education authority’ should be clarified so that the duties of social work
departments in particular are clear.
CSPs
We believe that there are a number of children who currently have a Record of Needs who would
fall outwith the scope of the proposed co-ordinated support plan as they receive all their additional
support from within the education department. Children with autistic spectrum disorders or specific
learning difficulties such as dyslexia are most likely to be affected. Looking at cases we have
recorded on our database in the six months from May to October 2003, 38% of all the cases where
a Record of Needs has been opened related to children with specific learning difficulties or autistic
spectrum disorders.
We are concerned that a number of children with complex needs might be denied the co-ordination
of services which they require. It may be that this could be addressed by extending the CSP to all
children who receive any services not provided directly from within the school which they attend. It
may also be appropriate for any dispute resolution service to be able to make a recommendation
that a CSP should be opened, if it appears that adequate co-ordination has not been provided.
We appreciate that there will be a duty on local authorities to make provision for additional support
needs whether or not the criteria for opening a CSP are met, but for many parents the loss of a
legal right will be a severe blow. Many have battled hard to have a Record opened for their child,
having seen this as the only way to secure provision. If, as we anticipate, a significant number who
currently have a right to legal documentation subsequently lose that right then the system which is
to replace it must be strengthened. Although there is provision for ‘dispute resolution services’ to be
set up, there is no legal redress in the Bill for those who feel that the education authority has not
fulfilled its duty to the children and young people who do not have a CSP. Presumably resort could
still be had to section 70 of the 1980 Act, but this is not a particularly satisfactory remedy.
Mediation
The employment of in-house mediators by a local authority will prejudice the perception of the
independence of the service, and may deter parents from using the service, particularly in cases
where mistrust of the local authority has become entrenched. Enquire has piloted a SEN mediation
service since 2001 in a number of local authority areas, and the independence of the service from
the authorities themselves has been a material factor in parents being willing to use mediation.
Mediation is a voluntary process, and is without prejudice to other legal remedies. Therefore, the
powers of the new ASN Tribunals should be restricted so that no evidence in relation to mediation,
even evidence as to whether or not mediation actually took place, should be admitted to the
Tribunal.
Dispute Resolution
It is unclear at this stage what is being proposed by introducing an additional dispute resolution
service. Clearly this would need to be distinct and different to mediation to avoid confusion
amongst parents and professionals alike. As educational appeal committees are to be retained in
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relation to placing requests, this gives a total of four dispute resolution mechanisms with varying
degrees of legal authority, and while we support alternative dispute resolution, we would also
support a simplified structure. For example, the ASN Tribunals could take on the appeal committee
functions.
Transition
We are concerned that the arrangements for transition from school contained in the Bill fall short of
what is actually required. While there are duties under the Bill to plan for transition from school by
calling for reports, and to pass on information to other agencies in anticipation of their involvement
once the young person leaves school, there is nothing concrete for the school-leaver in the form of
any documentation, nor is there any requirement for follow-up.
In addition, while parents and young people are to give their consent to the provision of information
by the education authority, they are not otherwise given a role in the planning process. The process
does not have a fixed outcome, such as the production of a transition plan. It seems that there is no
duty upon any agency receiving information about a young person due to leave school to take any
action upon receiving the information.
Provision
We are concerned that the Bill refers to the ‘reasonable cost’ of making additional support
provision. The existing legislation is based upon need, not cost, and we believe that new legislation
should also be needs-led. We know that this will be a real concern for parents.
Tribunal
If the tribunal does not have jurisdiction over any department of a local authority other than its
education department, or over any other agency, then we can foresee that there is no real sanction
for other agencies or departments if they do not comply with requests for co-operation from
education departments. Therefore, we anticipate that there may be a lack of co-operation, and the
operation of CSPs will be prejudiced.
It is the usual practice of local authorities to use their legal departments where judicial or quasijudicial processes are concerned, and parents should be able to apply for Legal Aid to appear at
the Tribunal, otherwise the process will be unfair.
There is no provision for the Tribunals to consider the failure of the education authority to actually
deliver the provision specified in the CSP, ie there is no right of appeal where the education
authority does not carry out its duties under s9. This could result in situations which parents
currently experience with the Record of Needs: a legal document has been created, but their child
does not receive the support it describes or envisages.
Advocacy
At Enquire we only give advice and information, we do not intervene on behalf of parents. We carry
out a user-evaluation of the helpline twice per year. Satisfaction levels are very high, but we always
receive comments from parents that they would have appreciated independent advocacy support.
We try to refer callers on to appropriate advocacy services and are aware from this that there are
very few established advocacy services available. If it is not considered appropriate to include a
right to advocacy within the Bill, then consideration should be given separately to the funding of
advocacy services.

FOLLOW UP SUBMISSION FROM ENQUIRE
I gave oral evidence to the Education Committee on 10th December, during the course of which I
undertook to provide further information on two issues. These were:
Education services based outside schools
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In connection with a discussion on the criteria for the co-ordinated support plan I was asked to give
examples of services which were provided outwith schools, but under the umbrella of education
departments. Some examples of these are –
Psychological services
Educational welfare services
Transport services
Visiting Teaching and Support Services. In Edinburgh, for example, this includes services for the
visually impaired and the hearing impaired, communication impairment, pre-school home visiting
teachers, and an early education support service for children with autism and related
communication needs. The latter is a multi-disciplinary team which provides speech and language
therapy and occupational therapy, among other services, to pre-school children.
Inverclyde has a network support provision to promote inclusion for pupils with ASN including, for
example, specialist visiting teachers for pupils with visual impairments, with communication and
language disorders, or for whom English is not their first language. They also have visiting
behavioural support staff.
Falkirk Council has a pre-5 educational support service in addition to visiting teachers.
Children with behavioural difficulties
I was asked to provide information which might help to clarify the numbers of children and young
people for whom behaviour is an issue and who were receiving services from outwith education.
Unfortunately, I cannot provide numbers which would be helpful. However, looking at a sample of
100 cases where behaviour was mentioned as an issue, I can give some indication of the range of
services that may be involved:
Social work, psychological services and health services were mentioned most often
Transport arose in a few cases
One parent mentioned involvement of the children’s panel
One caller referred specifically to speech and language therapy
One child was going out of school to attend stress management classes
The home visiting teaching service was involved in more than one case
I hope that this further information is helpful. Please let me know if anything more is required by the
Committee.

FOLLOW UP SUBMISSION FROM ENQUIRE
Thank you for your letter of 19th December. I attach a copy of the letter I had sent to Martin Verity
on 18th December based on my understanding of the information requested by the committee.
In addition, I should have given the numbers of children who may not qualify for a CSP, who
currently receive a Record of Needs. I can provide the following information from our database. I
should stress that this relates only to calls to the Enquire helpline where we have recorded
information, it does not represent the whole school population.
We have recorded cases relating to 1171 children who have a Record of Needs opened, or in
progress. Of those children, 472, (40%), were recorded by us as having a specific learning difficulty
or an autistic spectrum disorder, including Aspergers Syndrome. These are two conditions we have
identified as being ones where children’s needs are often met from within the education department
of their local authority, and who therefore may not meet the current criteria for the proposed Coordinated Support Plan.
The figures from our database relating to social, emotional and behavioural difficulties are that, of
3830 recorded issues, 1025 relate to SEBD and/or mention that the child’s behaviour is an issue.
This represents 27% of recorded issues.
While these examples do not give hard and fast figures, they may assist in giving an indication of
scale.
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Could you please let me know if this is sufficient, or if there is other information you would like me
to supply.
Yours sincerely
Dinah Aitken
Senior Information and Advice Manager
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Scottish Parliament
Education Committee
Wednesday 10 December 2003
(Morning)
[THE CONVENER opened the meeting at 09:48]

Education (Additional Support
for Learning) (Scotland) Bill:
Stage 1
The Convener (Robert Brown): Good morning.
It sounds unlucky to say this, but welcome to the
13th meeting of the Education Committee this
session. Today we continue to hear evidence on
the Education (Additional Support for Learning)
(Scotland) Bill. Will people please ensure that their
mobile phones, pagers and so on are switched off
so that they do not bleep during the meeting.
We have a number of different panels of
witnesses this morning. I welcome panel number
1, which comprises Ewan Malcolm, the mediation
development officer of the Scottish Mediation
Network, R John Elliot, chairman of the Scottish
committee of the Council on Tribunals and
Stephanie Taylor, the policy research officer of the
Advocacy Safeguards Agency.
I begin by declaring my membership of the Law
Society of Scotland and my consultancy with Ross
Harper Solicitors, because legal aid issues might
come up in this morning’s evidence. I invite the
witnesses to make their opening statements.
R John Elliot WS (Scottish Committee of the
Council on Tribunals): Good morning, ladies and
gentlemen. The Scottish committee of the Council
on Tribunals is a statutory body that was set up
many years ago to oversee the constitution and
working of what are loosely termed tribunals. In
Scotland, the numbers range from children’s
hearings at approximately 68,000 hearings a year,
through appeals service tribunals at 38,000, down
through employment, immigration and General
Commissioners of Income Tax tribunals down to
such matters as the police appeals tribunal, which
has approximately two hearings a year.
Apart from going to see the hearings, or at least
a number of them, we comment on the rules,
regulations and proposals regarding tribunal
systems or proposed tribunal systems. My body is
concerned solely with appeals mechanisms. As I
mentioned, we are involved with numerous
tribunals—in fact, more people appear before
tribunals than they do before the courts.
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My particular role this morning is to set out a
number of comments and views that the Scottish
committee of the Council on Tribunals made on
the draft bill and to tell the committee briefly about
our areas of concern. The first concern relates to
section 14, which deals with jurisdiction. Members
might wish to ask me about that. Secondly, we
have comments to make about training of panel
members—they are not entirely adverse but they
are criticisms nonetheless. Our third concern
relates to emphasis on efficient and effective
performance of the tribunal. Fourthly, we are
concerned about the provision that hearings are to
be held in private. Our final concern relates to the
administration of oaths.
We also have some positive comments on the
bill. It is not always popular to make positive
comments, but we do have some. I would be
happy to develop any of the points should the
committee wish me to do so.
Ewan Malcolm (Scottish Mediation Network):
Although I work with the Scottish Mediation
Network, funding arrangements mean that the
Scottish Mediation Network is also managed by
Mediation UK. I hope to be able to assist the
committee with sections 16 and 17, which make
specific mention of the provision of mediation
services.
The purpose of the Scottish Mediation Network
is to promote mediation in all its forms. Our
concern is that mediation services should meet the
needs of the different strands of mediation. I also
happen to be a mediation practitioner. I hope that I
can also share that perspective with the
committee.
Stephanie Taylor (Advocacy Safeguards
Agency): The Advocacy Safeguards Agency is a
national agency in Scotland that is concerned with
the development and improvement of advocacy
provision. Our concerns relate to the support that
is set out in the bill for parents, families and
children. At the moment, as the committee knows,
it is proposed that mediation will be used in cases
where there is a dispute. We advocate that
parents should have representation and support at
formal and informal stages because that would
foster better relations between children, their
parents and schools. We see that provision as
being consistent with the other provisions in the
bill for mediation and tribunals.
The Convener: Thank you. I should also have
welcomed Brian Adam to the meeting. He is at the
committee this morning as the substitute member
for Adam Ingram.
Rhona Brankin (Midlothian) (Lab): Various
witnesses have told us of their concerns about the
lack of equity at tribunals. They said that some
parents might be able to afford legal


439

481

10 DECEMBER 2003

representation, but others might not. Given that
legal aid is not available at tribunals, Children in
Scotland suggested that advocacy support should
be available at tribunals to support appellants. The
committee would be interested to hear the panel’s
views on that issue.
R John Elliot: The general view of the Scottish
committee of the Council on Tribunals, which is
backed up by evidence, is that advice and
representation are helpful to appellants, so we
strongly support such provision at any hearing. We
find that advice’s being available before any
hearing is particularly important. The emphasis is
often on representation rather than on the prehearing advice.
The Convener: By “representation”, do you
mean legal representation specifically?
R John Elliot: No, we mean representation.
Stephanie Taylor: As you would expect, the
Advocacy Safeguards Agency also supports the
provision of advocacy support to families who go
through the procedures. In the early informal
stages, before disputes arise, during which a
parent might feel unsure about how to
communicate with a school or—as is indicated in
the policy memorandum—might feel mistrust of
schools or education authorities, advocacy is
useful in enabling parents to communicate more
effectively and to make known their views. Support
in the early stages can mean that disputes do not
arise. We support the provision of such support at
a much earlier stage than is being proposed.
Ewan Malcolm: From the point of view of
mediation, which is in effect a rigorous process of
structured negotiation, people who are supported
by effective and well-prepared advocates can use
that process very well. In that context, advocacy
can be a useful support to the collaborative—
rather than adversarial—approach of mediation.
Rhona Brankin: Will you comment on the
evidence that some bodies have given us, which
suggests that there is inequity in the way in which
the tribunals are set up, whereby some parents
can afford legal representation while others
cannot?
R John Elliot: It is difficult to comment on
evidence that we have not seen.
Rhona Brankin: I suppose that I am driving at
the question of how we can arrive at a situation in
which some parents do not perceive themselves to
be disadvantaged when the local authority has
legal representation but they are not entitled to
legal aid for legal representation.
R John Elliot: The view of the Scottish
committee of the Council on Tribunals is that legal
aid is desirable in circumstances in which it will
promote a fair hearing. When we talk about the
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provision of legal aid, the general suggestion is
that representation must come from a lawyer but,
as I have said, our view is that good-quality
representation is what matters. In employment
tribunals, for example, there is much good-quality
representation that does not come from lawyers,
but it is funded by someone.
Lord James Douglas-Hamilton (Lothians)
(Con): In the Executive’s report on the
consultation, it stated that there was broad support
for advocacy and conciliation instead of, or in
addition to, mediation. Last week, the committee
heard from parents’ groups, which suggested that
advocacy would be a better way of resolving
disagreements than would mediation. What are
your views on the suggestion on advocacy
services?
Stephanie Taylor: As I have said, I feel that
representation is important. Although, in my
particular role, I support advocacy representation,
if other forms of representation were proposed for
parents—when I say “parents”, I mean parents
and children—I feel that that would be sufficient to
support them through what can be a difficult and
traumatic process.
The mediation process can work but, as Ewan
Malcolm pointed out, it can be difficult for parents
to go into that situation if they feel mistrustful—
perhaps
because
they
have
had
bad
experiences—or if they do not have all the
information that they need beforehand. That is
why, in the consultation, many parents and a
number of other organisations felt that mediation
alone was not enough.
As I said, it is a shame that support is not
provided to parents—although it cannot really be
called support, because the mediator is neutral—
until a dispute arises.
10:00
Ewan Malcolm: It is inevitable that people who
go to mediation will have a huge amount of
distrust. That is likely to be what drives the
comments. The consultation report also said that it
was felt that mediation would come into play only
when relationships had broken down. In fact, my
experience as a mediator is that mediation can be
hugely helpful when a breakdown in a relationship
is expected. The essence of mediation is
structured negotiation with the assistance of an
external person.
R John Elliot: We view mediation as a helpful
part of any dispute resolution process. The
suggestion that tribunals should try not to allow an
adversarial situation to develop runs throughout
the process. The involvement of advocacy
suggests some adversarial proceedings, which
are, after all, in our legal tradition. However, we

483

10 DECEMBER 2003

observe that a tribunal that tries to have an
inquisitorial role has difficulty in doing that and in
running a fair hearing.
The Convener: Should tribunals have a power
such as that which the Advisory, Conciliation and
Arbitration Service has in employment disputes to
refer matters to mediation or to encourage
mediation as best practice that is to be preferred
to going straight to a tribunal hearing?
R John Elliot: Breathing space for mediation is
often a good idea. Various views are expressed
about whether mediation can be truly voluntary if it
is forced on parties. I am not an expert on that, but
mediation is a good option.
Ewan Malcolm: We suggest that the model that
is used in family law, which gives sheriffs the
option under a rule of court to ask parties to
consider mediation without forcing them to
participate in it, should be considered.
Lord
James
Douglas-Hamilton:
The
jurisdiction of tribunals is limited to education
authorities, which the submission from the Scottish
committee of the Council on Tribunals says is an
anomaly, because
“the Tribunal might make an order that a child receives
services from … a Health Board”.

Section 19 of the bill will allow education
authorities to request the help of other agencies in
fulfilling their functions and says:
“An appropriate agency must comply with a request …
unless it … is incompatible with its own … duties”.

What are the panel’s views on the jurisdiction of
tribunals?
R John Elliot: As my committee made the
comment, I should speak first. Our response to the
consultation and our submission to the committee
commented on that issue. The danger is that
decisions will become meaningless. We also
believe that what we call a joined-up service will
not be provided. One notes the inherent
contradiction in section 19 between subsection (1),
which says:
“request the help of that agency”,

and subsection (3), which says:
“An appropriate agency must comply”.

One can see the many gaps into which efforts
might fall.
Our work in relation to children’s hearings in
particular shows that when a tribunal cannot
require other agencies to do certain things,
children sometimes return to a hearing after an
agency has failed to do what the panel thought
was necessary. That does not happen frequently,
but it happens often enough to make us
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concerned. We have commented on the matter in
several of our annual reports.
The Convener: I understand that in England,
the tribunal system for matters that concern aids
and adaptations under the Disability Discrimination
Act 1995 and the equivalent tribunal to that which
the bill proposes have been unified. Are you aware
of that? To make the system more effective, can
the division be overcome here between services
that additional support needs tribunals deal with
and the linked issue of aids and adaptations that
people might require? Those two tribunals have
slightly different jurisdictions and deal with roughly
the same subject.
R John Elliot: I am aware of that issue, but I am
afraid that I cannot give any detail on it. However, I
could certainly find out about it and supply the
committee with the information, if you would like
me to do so.
The Convener: I would. What are your views on
whether having those two tribunals is likely to be a
problem? Do you have any views on how we could
get round the difficulty of the two tribunals’
operating in a reserved-devolved split in Scotland,
and on how we could bring their jurisdictions
together, as appears to have been done in
England?
R John Elliot: I would prefer to address that
matter in writing.
The Convener: That would be helpful.
Ms Rosemary Byrne (South of Scotland)
(SSP): Independent additional support needs
tribunals are to be established to hear appeals on
matters relating to co-ordinated support plans.
Those matters include an education authority’s
decision to prepare or not to prepare a CSP, the
information that is contained within a CSP and an
authority’s failure to carry out certain actions within
the time limits that are prescribed by regulations.
What are your views on the establishment of the
additional support needs tribunals?
R John Elliot: The Scottish committee of the
Council on Tribunals views the establishment of
the additional support needs tribunal as a positive
move, because it will provide the right kind of
forum for dispute resolution. Tribunals are
introduced when relatively speedy decisions are
desired, where informality is desired and, in
particular, where expertise is required on the
panel. Those seem to me to be the three
distinguishing marks of a tribunal.
Ewan Malcolm: The Scottish Mediation
Network envisages that the availability of
mediation would run parallel to the existence of a
tribunal, not as a panacea, but simply as an
additional option at any stage when people decide
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to take a consensual, rather than adversarial,
approach.
Stephanie Taylor: Likewise, the Advocacy
Safeguards Agency views advocacy support as
being support for children and families at any
stage in the process, particularly the informal
stage, whether they are in mediation with the
schools or education authorities or at a tribunal.
Ms Byrne: Is the system too adversarial at the
outset, rather than being one in which parents feel
that their needs will be met without having to go
through tribunals and mediation? A number of
comments have been made to the effect that we
are setting off from the beginning with a
confrontational element in the system rather than
with a system that assures people that we would
go to tribunals or mediation only in extreme cases.
Do you have any views on that?
Ewan Malcolm: Our view is that this rejigging of
how things are done will provide an opportunity.
There is no doubt that the words “mediation” and
“conciliation” are being used a lot, particularly by
local authorities. The bill provides a great
opportunity for awareness raising, training in skills
and consensus building.
R John Elliot: Ultimately, some form of dispute
resolution is needed and, in such circumstances,
one wants a method that is informal so that
parents feel that they can deal with it and it
becomes something with which they can cope.
That means that parents need to have certain
support services to rely upon; however, we must
ultimately have a means of resolving disputes. The
question is where that is best done.
Ms Byrne: Do you think that the tribunal will be
the best way to do that?
R John Elliot: It can be. We have only to watch
children’s hearings and education authority appeal
committees to see that. I have observed education
authority appeal committees at which the
professional who is representing the council has
been beaten into the ground by the parents
because the parents have a story to tell. We are
dealing with children, and nothing gets parents
going more than children do. The tribunals could
run well.
Stephanie Taylor: The Advocacy Safeguards
Agency also feels that it is important that parents
have a forum to which they can go if they are
unable to resolve their dispute reasonably without
formal resolution. Unfortunately, there have been
disputes, and many parents—as the committee
will know from the responses to its call for
evidence—have felt that they have had to fight for
provision.
a
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children’s needs, but it is important that there is a
fall-back position of an independent forum at
which matters can be resolved.
The Convener: I understand that the Scottish
committee of the Council on Tribunals has recently
done a report on children’s hearings that holds
them up as an exemplar of good practice in a
number of areas. Are there lessons to be learned
from the experience of the children’s panels that
we can take on board in the context of the bill?
R John Elliot: There is no doubt that there are
such lessons to learn. One of our comments on
the bill relates to the necessity of training for panel
members. We think that members of children’s
panels are extremely well trained and we have
observed hearings at which that has been evident.
For example, chairing a hearing is not an easy
task, but one sees children’s hearings at which
there are three members on a panel, each of
whom chairs a different hearing during a particular
session.
Children’s
panel
members
demonstrate
considerable skills and commitment to the
process. They run an inquisitorial process in which
they try to avoid confrontation as much as
possible—their training leads them in that
direction. Most tribunal systems can learn an
enormous amount from the children’s hearings.
Although not everything in that system is good, it
contains a great deal that is good.
Fiona Hyslop (Lothians) (SNP): Have you
been consulted by the Executive on the number of
tribunals it is anticipated that the bill will give rise
to?
R John Elliot: As far as I am aware, we have
not been consulted on that. I do not know whether
the Executive has made any such statement, but I
do not think that it has asked us how many
tribunals it is expected that there will be; we would
probably not know that.
Fiona Hyslop: I know that that is difficult to
anticipate; we are trying to get a feel for the scale
of the bill’s implications.
The Executive has indicated to us that it
anticipates that only half of those who have a
record of needs will get a CSP. Parents have told
us that that could mean—particularly during the
transition from the old system to the new system—
that many parents who have children who have a
record of needs will automatically want to use the
tribunal system to ensure that they get a CSP,
because they see the CSP as being a better
passport to services. That could block the system,
particularly in the early years of the bill’s
implementation. Do you anticipate that that will be
a problem?
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R John Elliot: As you rightly said, that will
depend on the numbers. Any new system always
has growing pains in areas such as administration
and inexperienced panel members can require
training.
If one considers immigration, there have been
times when blocks of cases have come through.
Such situations have proved extremely difficult to
manage, although the present situation is being
managed very well. In past years, there have been
significant backlogs of cases, which have caused
enormous problems. To some extent, the issue
will depend on resources, but I do not imagine that
the Executive would want to provide resources for
the initial block that were not required later on, as
that might be a misuse of resources.
Fiona Hyslop: I want to ask about equity in the
system. We keep coming back to the fact that not
everyone will have access to a tribunal, because
of problems about access to legal aid and the fact
that so much hinges on the CSP. We have
received a lot of evidence in which concern has
been expressed about that and it has been
suggested that, rather than have separate
systems, whereby some people have a CSP,
some have an individualised educational
programme and some have a personal learning
plan, there should be a single system for everyone
and everyone should have the same treatment.
That would mean that everyone who had concerns
about whether they were receiving adequate
support from education or health resources would
have access to a tribunal.
I have mentioned the issue of the volume of
tribunals. If Parliament decided that a single
system was more appropriate than a fragmented
system involving CSPs, IEPs and PLPs, would
Scotland be able cope with such a system, which
would allow any parent to go to a tribunal if they
were not getting adequate resources, or do we
need an element of rationing in the system,
whereby only a percentage of parents could have
access to a tribunal?
R John Elliot: You asked whether Scotland
could cope: the answer is yes, but someone must
know how many cases there could be and how
many cases there are. They must also be able to
assess what the resource implications would be if
all such situations were dealt with in a tribunal.
One has only to look at other tribunal systems to
understand what resources might be required. The
resource implications of listing cases and so on
are significant—their administration is quite
difficult. I cannot possibly tell you whether that
would be right or whether it would be possible. I
think that Scotland could probably cope, but it
would have to devote considerable resources to
that.
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10:15
Fiona Hyslop: What type of people do you
expect will sit on tribunals and provide mediation
and advocacy services?
Stephanie Taylor: Going back to the point that I
made earlier, I think that the parents whom you
have spoken to have expressed concern that
fewer people will have a CSP. It is important that,
where there is concern, parents should have
support and information to enable them to make
choices that are based on fact rather than on
perception.
Representation—whether
it
be
advocacy or another form of representation—
should be available to parents at a formal and an
informal stage. The people involved need to have
an understanding of the system as it will operate.
Currently, no one has an understanding of the new
system, so there will need to be training,
especially because, as was said earlier, there are
likely to be hiccups in the system. It will be
important to parents in particular that the people
who provide support or mediation do not work for
the education authority.
Ewan Malcolm: I echo that point, although with
some amplification. As the committee may know,
there are already several pilot schemes, principally
the Govan law centre education service and
Children in Scotland’s Enquire mediation service.
On the question about volume and resources, the
interesting thing is that, although mediation
services have been relatively little used, parents
and children have made quite a lot of inquiries
about them.
The anecdotal perception is that people in local
authorities feel that mediation should be part of
their responsibilities and duties. I do not for a
second diminish what those people are doing—
they are using mediation-type skills—but they
cannot have the essential independence that
leads to the credibility and trust that is required of
a mediator. Our ideal would be for services to be
separate from local authorities. I am aware that
the bill indicates that if those services are to be
provided by the local authority, they have to be
outwith
the
decision-making
process.
I
acknowledge that in community mediation—
neighbour mediation—some local authorities use
that model: council mediation services are
provided for council tenants and, in some
instances, ratepayers.
The sort of people whom we would be looking
for are independent, extremely skilled and trained
as mediators. They would have an understanding
of the geography of the subject matter. There is a
pool of people out there. In the consultation, there
was concern that not enough mediators would be
available. I have lists of people who are available
and trained and I am certain that the standards are
sufficient to merit an excellent service.
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Ms Wendy Alexander (Paisley North) (Lab):
The dilemma that others have pointed to and with
which the committee is struggling is how we bring
speed to the process but balance that with
fairness. On the speed side, there have been
many representations for quick intervention, so
that resources are not consumed in the dispute
resolution process but are left for front-line
services. However, although the fairness of the
system could be secured or enhanced in a number
of ways, the ways that have been suggested seem
to risk introducing significant delay into the
system. Therefore, I ask you to comment on three
things.
First, if we addressed your concerns by going for
independent mediators who were not linked to
local authorities, might it not take longer to acquire
those services in parts of Scotland? Secondly, if
legal representation were provided as of right,
would not the need to have lawyers available
typically introduce delay into the mediation,
arbitration or tribunal process? Thirdly, if we are
concerned with the total education experience of
children with learning support needs, might not
some liabilities fall on organisations other than the
education authority that contribute to the child’s
education experience? Would that not introduce
delay into the mediation process because of the
need to have a variety of actors at the table?
Our desire to bring speed to the process to allow
for early intervention means that we must strike a
balance between ensuring that resources are not
consumed in dispute resolution and ensuring that
there is fairness. Are there any risks associated
with requiring independent mediation at every
stage, legal representation and involvement from
all organisations that might have a responsibility or
role in providing the child’s education experience?
I would be interested in the panel’s comments on
how we achieve that balance.
Ewan Malcolm: Achieving the balance so that
there is speed in the selection of independent
mediation is about service levels. There are
models
elsewhere
showing
how
quickly
independent services can be provided. The model
that springs to mind is the disability conciliation
service, a mediation service that is provided under
the DDA. Clear time scales are set down for that,
so I do not think that that is an issue.
Ms Alexander: We would be interested to see
more information on those time limits.
Ewan Malcolm: The disability conciliation
service is managed by Mediation UK and is UKwide.
I will skip the second issue, which was about
legal representation—although, as I have a legal
background, I have some thoughts about it.
Convening the appropriate parties is a diary


444

490

exercise. It is not necessary to have a formal
timetable to get the right people in the right room.
That comment may give rise to some scepticism
but, if all parties are committed to a mediation
process and think that it is a good thing to build
consensus, a date can be set and people can
come together. It is as simple as that.
Mediation does not exclude other processes and
can often run in parallel with them. As John Elliot
mentioned, a breathing space is sometimes
required so that dates do not push the process
forward. However, if the tribunal is not to be held
for three or four months, mediation can be tried
while people are waiting.
Stephanie Taylor: I agree that striking a
balance between speed and fairness is difficult. I
reiterate the point that it is essential that support is
given to parents, whatever that support or
representation might be, from an early, informal
stage onwards. That would be a way of reducing
the number of cases that come later to mediation
or tribunal.
There is already advocacy provision across
Scotland. I could provide further information on
that. There are specific children’s and carers’
advocacy services that provide support to parents
and children who are going through the systems
that are currently in operation. In Wales, children’s
advocacy is particularly well developed and there
is support in most local authority areas.
Advocacy services are being developed under
the Mental Health (Care and Treatment)
(Scotland) Act 2003. Because those services need
to be age appropriate, they are being developed
for children and people of every age group with a
mental disorder, which includes learning
disabilities. As the committee will be aware, there
will be some overlap between children with
additional support needs and children with mental
disorders. That means that there will be
opportunities for joint funding—for education
authorities to put some funding into the
development of advocacy that is also being funded
under the Mental Health (Care and Treatment)
(Scotland) Act 2003—so that the support is in
place for children and families if they wish to use
it.
R John Elliot: We have drawn attention to
paragraph 8(2) of schedule 1 to the bill, which
says:
“The President must ensure that Tribunal functions are
exercised by those Tribunals efficiently and effectively.”

We have said that that seems to place a lot of
emphasis on cost, whereas the emphasis should
be on fairness and justice.
I have five suggestions for helping with the
speed of tribunal decisions. I agree with Ewan
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Malcolm on time limits, which, when reasonable,
are essential for any appeal process. The time
limits of the various tribunals differ—one only has
to see how fast immigration adjudicators and
appeal tribunals must work to realise how far that
can be stretched.
I take the point about legal representation, but I,
too, am a member of the Law Society of Scotland
and you have heard me say that legal
representation per se is not essential, but that
advice is. If good-quality advice is given, that helps
to speed up the process enormously and reduces
the number of cases that go to a tribunal, which is
a good thing.
Good panel members must be available—the
quality of panel members is important. Training of
panel members is also important to ensure that
whatever decision is taken is a good one and
therefore less likely to go to appeal. There must
also be good administration, which does not
necessarily need to cost a lot, but is essential for
listing cases, for example, which is often important
for parents, because they want their case to come
up quickly.
The Convener: That is helpful. I think that we
will be able to get information on the mediation
procedure under the DDA from the horse’s mouth:
the next witnesses are sitting at the back of the
public gallery, so perhaps we can ask them about
it.
Dr Elaine Murray (Dumfries) (Lab): We have
already touched on concerns about the
independence of in-house mediation services. Do
you have any concerns about whether, if we have
such in-house services, we will achieve uniformity
of mediation service throughout the country?
Ewan Malcolm: Whether the mediation service
is in house or out of house, uniformity is essential.
It would be important to avoid some sort of
postcode quality mark. The Scottish Mediation
Network is working on a minimum standard of
practice for mediators in all fields, well beyond the
additional support needs sphere, and we are
building consensus on a process—I think that I
have provided the committee with a copy of that
work.
Mediation is a young profession. Family
mediation in Scotland is celebrating its 20th
anniversary this year, so we do not have a great
deal of background to draw on and we must
acknowledge that we have to work on and develop
what has been learned.
R John Elliot: I have no view that I can express.
Dr Murray: The
mediation services.
models—a national
service—for which

bill is not prescriptive on
It suggests two possible
service and an in-house
the financial memorandum
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gives ranges of possible costs: from £800,000 to
£1.8 million for the national service and from £1.2
million to £2.5 million for the in-house service. All
of you have stressed the importance of training in
producing good mediation. Are the estimates for
setting up the mediation services—the figures are
supposed to cover training—sufficient to train the
number of mediators who might be required, given
that there might be a fairly large number of
disputes during the transition from records of
needs to CSPs? Are the estimates sufficient to
cover the costs of setting up the services?
R John Elliot: I can honestly say that I do not
have a clue.
10:30
Ewan Malcolm: I am glad that John Elliot is so
honest, as I, too, do not know the answer to the
question. The issue is relevant and needs to be
further researched. Perhaps the disability
conciliation service is a good analogy. It operates
UK-wide with only around 30 to 35 mediators. The
Govan law centre and Enquire already have
bodies of mediators who have trained specifically
in the area in question. Therefore, there would not
be a standing start.
The Convener: As a matter of interest, how
important is knowledge of the subject for
mediators? I think that you touched on that issue
earlier. I am conscious that there are not many
experts in education law and related issues. Do
you foresee any difficulties in that respect?
Ewan Malcolm: The people with specific
training whom I mentioned have usually
undergone a five-day training course that involves
specific
training
and—more
important—
experiential learning. Most mediators train by
using scenarios and role playing. There are
principles and ways of working as a mediator, but
working people through the sort of disputes that
might occur and having them play the sort of
people who might be involved in such conflicts is
useful. Such training is necessary.
Awareness training for the people who will refer
cases to mediation is also essential. As I
suggested earlier, people at local authority level
who handle such disputes using mediation skills
and who are perhaps then a little reluctant to give
up disputes to independents, as they might see
things, would be useful. Their skills can be used
appropriately and strategically.
The Convener: Before I lose track, I want to
return to training tribunal members, which was
touched on earlier. What time scales would be
involved in getting through the process before the
whistle can be blown and things can kick off?
Based on your experience of other tribunals, how
long would it take for tribunal members to be
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sufficiently equipped and in place so that a tribunal
can be set up?

Mr Macintosh: It is like ministers giving
evidence.

R John Elliot: Of course, that depends on the
resources that are thrown at the training. Lawyers
and other people who have certain skills will be
involved in the process. To deal with the matter
seriously, three months might be a reasonable
time scale if sufficient resources are made
available. Potential members of the children’s
hearings system have a rigorous training
programme that extends over a number of
months, but the training is part time—it takes place
in the evenings and occasionally at weekends.
The time scale also depends on where potential
panel members are drawn from, but I reckon that
people should be properly trained within three
months.

R John Elliot: We have made comments on all
these issues publicly. You lay stress on legal
representation. Good representation is not
necessarily legal representation. I have seen
absolutely first-class non-legal representatives
appearing before employment tribunals. I have
also seen legal representatives who are not good
at all. Indeed, I have seen legal representation that
is, in my view, not adequate to the circumstances.
I am sure that local authority lawyers will generally
be of a uniform good standard.

The Convener: Thank you. That is helpful.
Mr Kenneth Macintosh (Eastwood) (Lab): My
question is really for Mr Elliot, although I would like
to hear any comments that Ewan Malcolm or
Stephanie Taylor wants to make. Is it the case that
legal aid is not available for representation at most
tribunals?
R John Elliot: Yes.
Mr Macintosh: Are there any examples of
families or others appearing before such tribunals
with representation such as a solicitor paid for
through legal aid?
R John Elliot: Legal aid is available for
immigration tribunals, for example, so there is
some experience of what you are talking about.
However, broadly speaking, legal aid is not
available for tribunals.
Mr Macintosh: We are concerned that the
tribunal should be fair to both sides. It has been
drawn to our attention that, south of the border,
the local authorities’ solicitors tend to appear
before the tribunals. I believe that that is true in
more than 50 per cent of cases. That seems to
give the authorities an unfair advantage. Is there
any way of tackling that? One suggestion, which
has been made in discussions with members as
opposed to in formal evidence, is that local
authorities could be banned from having legal
representation. Would that be possible?
R John Elliot: That could be done, certainly.
The national appeal panel for the entry to the
pharmaceutical
list,
for
example,
bans
representation for the people appearing before it.
Slightly absurd situations arise, with people sitting
at the panel, listening to someone beside them
whispering to them and then mouthing the words
that they have just been given. Perhaps you think
that that would be an absurd way of proceeding,
but I could not comment.
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However, I have seen tribunals, especially
education appeal committees dealing with special
educational needs—I am thinking of one case in
particular—where the panel was leaning over
backwards. Tribunals are not daft. They see a
lawyer and sometimes, unconsciously and
automatically, they go in the opposite direction.
Surprisingly, perhaps, the view that people take of
lawyers is not universally one of love. Sometimes
tribunals are unfairly critical or hard on the lawyer.
That can actually have an effect other than the
one that you suggest.
Mr Macintosh: I appreciate that. There is
support for advocacy in general, although I would
welcome any comments from Ms Taylor about
whether the bill should specifically cover
advocacy. I am trying to work out whether we
could do something to build into the bill a
mechanism to ensure equity and fairness so that,
for example, when a local authority is represented
by a lawyer, the families have equal rights or are
assisted in some way in presenting their case. I
cannot think of a mechanism that would do that.
R John Elliot: To return to some of the points
that I made earlier, I think that it is essential for
people to obtain good-quality advice before they
get to a hearing. We find that people who have
had advice focus on what they have to do before a
tribunal. Many people who come before a tribunal
unrepresented want to tell their story, but they do
not appreciate the fact that they must relate their
story to the law. The panel therefore has to
struggle and sometimes needs to draw the matter
out. It can sometimes fall into the trap of doing the
appellant’s job for them. Good-quality advice and
representation are essential and we think that
there ought to be equality of arms in that respect.
Mr Macintosh: You have given an example of
how the sympathies of a tribunal may be engaged
by the parent, rather than by the lawyer. Looking
back on how tribunals have operated in general,
and on any experience that you might have had of
SEN tribunals south of the border—where one
side has predominantly been represented by
lawyers, to its advantage—would you say that
there is any evidence, and have any studies been
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made, to show whether the outcomes of tribunals
are unfairly influenced by such representation?
R John Elliot: I am not aware of any such
evidence and I suspect that there is none. Our
evidence that representation gives the appellant
more of a chance is based on a wide variety of
tribunals. I do not think that we have any specific
evidence on special educational needs. I do not
imagine that those tribunals are any different from
any other. I am confident that representation is
more likely to achieve the result that the appellant
wants.
Mr Macintosh: My next question is on
jurisdiction. You gave a good example concerning
children’s hearings where you have had limited or
no control or jurisdiction over certain authorities
that might be responsible for the outcome. Do you
have other examples, perhaps involving SEN
tribunals south of the border or anywhere else,
where the fact that tribunals are trying to exercise
decisions where they do not have any control or
authority has or has not been a problem?
R John Elliot: At a recent education appeal
committee hearing that one of our members
attended, the lack of resources in the form of
social workers was mentioned and acknowledged.
That is another example that I can give you, but I
do not have any examples from south of the
border.
Mr Macintosh: Is it common for a tribunal to be
concerned predominantly with one aspect of
service delivery, when the case also involves other
aspects of service delivery over which the tribunal
has no direct control, with indirect duties being
placed on the authority?
R John Elliot: Yes. You must remember that
tribunals have been set up over many years,
during which time agencies have developed.
When the system was set up, nobody
contemplated quite how things would work
together. There is a lack of joined-up justice, if I
may use that phrase.
Mr Macintosh: As Fiona Hyslop said, parents
will have several different routes. They will be able
to go to mediation, which is open to all, and then
at different stages they will be able to go to a local
authority dispute resolution process, the appeals
tribunal, the sheriff court or possibly the DDA
appeals tribunal. The worry is that each option will
have a different outcome, which would create
greater inequity. Is that a concern for you and can
we do anything to address it in the bill?
R John Elliot: It is a concern. Where people
have more than one option, confusion inevitably
arises. To some extent, it is like grains of sand
running through the hand—people will find their
way to the mechanism that is most available or to
the one that they have heard anecdotally gives
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them the best result. That is an important issue
and the only way of tackling it is to ensure that
people are funnelled into the correct dispute
resolution mechanism, which, presumably, you
could help to influence.
Mr Macintosh: Ewan Malcolm suggested that
evidence that is given in mediation should be
inadmissible in a tribunal, to respect confidentiality
and to encourage people to use the mediation
process. Does that happen in any other situation?
Would it be a first? It seems to give special status
to mediation and to protect it in a way that I am not
sure is necessary.
Ewan Malcolm: The situation that I described
mirrors what happens in Scotland in respect of
family mediation. An act from the 1980s protects
privileged information at mediation. I am simply
suggesting that that confidentiality be transferred
to this scenario. Ideally, it would be available in all
mediation scenarios, so that people do not take
the privileged mediation discussions outside,
regardless of whether the outcome is acceptable
and allows people to move forward. In particular,
people should not put the mediator on the witness
stand.
Mr Macintosh: Mr Elliot, do you have a view on
the idea that evidence at mediation should not be
admissible and that a mediator should not be
asked to give evidence before a tribunal?
R John Elliot: Unless that was the case, the
mediation would be significantly less effective,
even to the point of being impossible.
Mr Macintosh: Should advocacy be referred to
in the bill? Evidence to the committee has strongly
supported that, but there is no mention of it in the
bill. Is that a worry to you?
Stephanie Taylor: Yes, advocacy should be
mentioned in the bill. When the Scottish Executive
consulted on the bill there was a lot of support for
advocacy. For reasons that are set out in the
policy memorandum, the Executive has indicated
that advocacy is inconsistent with the principle of
collaboration that the bill is trying to promote. We
feel that that is not the case and that advocacy is
an effective way of supporting parents and of
overcoming difficulties that parents may face.
Advocacy makes parents feel more comfortable
that they understand the process and supports
them through it, which means that they may be
less likely to need the formal resolution
procedures that you outlined.
Your other point was that local authorities may
have legal representation, while parents and
children do not. Evidence that I have seen—not
recently, but I would be happy to look it up—
suggests that people who are legally represented
in tribunals are more likely to achieve the outcome
that they want. A parent who goes into such a
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situation without representation, legal or
otherwise, may feel that the situation is
inequitable. I was interested to hear that you are
considering ways in which to overcome that
imbalance.
10:45
Mr Macintosh: I must say that I am not aware of
any such ways, although we would welcome
hearing about some.
The Convener: It might be helpful if you sent
the committee any evidence about the differential
effects of having legal representation and having
none.
Stephanie Taylor: Okay.
R John Elliot: Do you mean evidence about
representation as opposed to non-representation?
The Convener: Yes. Evidence on that general
issue would be useful because it is important that
we get a proper feel for it.
Rhona Brankin: I am interested in evidence on
how many cases end up at a tribunal in systems
that have stages before the tribunal. Is there
evidence to say that in a system where there is
staged intervention, mediation and dispute
resolution followed by a tribunal, more cases are
resolved without going to a tribunal?
The Convener: I ask about a slightly more
technical point. In your submission, you mention
that the council has statutory supervision over the
new tribunal according to the bill. What does that
mean in practice?
R John Elliot: It means that we observe
hearings as of right, including the determination
stage, and then report on that. We report in our
annual report, which is sent to all MSPs, together
with 10,000 other bits of paper, and they have the
opportunity to read our views on the tribunals that
we see and how they work. We try to say what we
think in the report rather than gloss over it.
Occasionally, as you mentioned before, we do a
special report on any particular system when we
believe that that would be advantageous.
The Convener: Is that triggered by you or by a
request from the Scottish Executive or whomever?
R John Elliot: It is triggered by our good selves.
The Convener: Thank you; that was useful and
interesting and I am grateful for your contributions.
We will come back to one or two matters, but if
you have any thoughts after you have reviewed
your evidence this morning, feel free to contact the
clerk.
We move on to the second panel of witnesses. I
am slightly bemused because we were expecting
two representatives, yet we have three. I welcome
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Adam Gaines, head of policy and communication
at the Disability Rights Commission, and Dinah
Aitken, senior information advice manager of
Enquire. May I inquire who else we have on the
panel?
Kate McGuiness: I have just been told that I am
on the next panel.
The Convener: Do the witnesses want to
introduce themselves and say something about
the points on which they want us to concentrate?
Adam
Gaines
(Disability
Rights
Commission): Good morning and thank you for
the opportunity to appear before you this morning.
As the committee will be aware, the perspective of
the Disability Rights Commission is informed by a
rights-based approach. Our remit means that we
are concerned with the position of disabled
children and students and the enhancement of
their rights. As a consequence, there might be
some questions on areas to do with additional
support needs, which have a wider definition that
might go beyond our remit, and I am sure that the
committee will understand if we are unable to
comment on those.
We feel that the Education (Additional Support
for Learning) (Scotland) Bill is a significant
development that has genuine potential to
enhance the rights of disabled children and young
people. We also welcome the many improvements
that were made to the draft bill following
consultation. I note that there has been some
comment on the consultation process. I mention
and declare an interest in that respect because we
were invited by the Executive to assist in
facilitation during the consultation process.
The decision to move to a wider and less
prescriptive designation of additional support
needs is welcome. The current record-of-needs
system is in need of reform and the system should
be based on need and entitlement. Our concerns
about the record-of-needs system arise from the
lack of consistency in its application throughout
the country and from the absence of a right to
appeal against the provision in the record. We also
feel that the term “special educational needs” has
a stigma attached to it and that “additional support
needs” might be a better term to use. The new
term is also less based on the deficit model of the
child.
Beyond those welcome developments, there are
a number of points in the bill that need to be
clarified, enhanced or improved, particularly with
regard to the tribunal system. We welcome the
introduction of a tribunal system as something that
we have long advocated. It will be helpful and an
improvement on the current piecemeal and
cumbersome system. We also hope that, in due
course, the tribunal system could cover matters to
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do with the Disability Discrimination Act 1995 and
education, as in England and Wales.
The tribunal would need to take into account the
position of legal aid for parents and children in
representation proceedings. It is also important
that children who are aged 12 to 16 should be able
to make an appeal to the tribunal.
Dinah Aitken (Enquire): I, too, thank the
committee for the invitation to speak today.
Enquire is a service that is funded by the Scottish
Executive and it is managed by Children in
Scotland. We have a remit to provide independent
advice and information on special educational
needs throughout Scotland. We do that in a
number of ways. We produce written information,
we provide training and outreach to parents and
professional groups and we provide a telephone
helpline.
The services are open to parents and carers, to
children and young people and to the
professionals who work with them. Most of the
calls that we get to the helpline are from parents,
although a growing number of professionals are
also using the service. That gives us an
understanding of the issues that are currently
causing parents concern and giving difficulties to
professionals who are involved in delivering
services to children and young people with special
educational needs.
We are aware that good practice is going on
throughout the country, but the reason why we
exist and have the knowledge that we do is that
there is not a uniform experience for all families.
We welcome the bill as an opportunity to
improve the existing system and to iron out some
of the iniquities that exist. However, it is most
important that children and young people who
need support in order to have the same
educational opportunities as their peers have
received that support. It is also important that all
children are served by any new legislation, not just
those whose parents are able to promote actively
their child’s rights or to make use of a service such
as Enquire. The legislation should be clear so that
people can understand easily their rights and
obligations and it should provide appropriate forms
of accountability and redress where necessary.
Given that our client group of parents comes
from throughout Scotland, we receive inquiries
about all manner of difficulties with the current
system, and so we have an interest in all aspects
of the bill. In our written submission, we touched
on a number of areas that we noted. Those were
the need for clarity in the bill about duties within
and across authorities; the criteria for opening the
proposed co-ordinated support plan and the
potential loss of rights of children who are moving
from the current system of records of needs; the
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independence of mediation; the need for clarity
about dispute resolution services; and a
simplification of the rights of redress. There is
concern that transition arrangements, particularly
for those moving on from education at age 16 or
over, be sufficiently strong and there is concern
about the introduction of the reasonable-cost test.
We raised issues of jurisdiction, the powers of the
tribunal, the absence of availability of legal aid and
the unmet need for advocacy, of which we are well
aware.
The Convener: That was a helpful introduction.
You both said in various ways that you supported
the main principles and approach of the bill. We
have had evidence from a number of witnesses
that, given that CSPs and additional support
would, at one extreme, be stigmatising and would
pick out children with special needs or additional
support needs, there should be a single system
that applies to all children, who are assessed by
the same mechanism. Do you have a view on
that? There is a resource and targeting issue
there, but I have given you a summary of some of
the views that we have heard.
Adam Gaines: It depends which way one
approaches the bill. Section 3 sets out a
requirement for education authorities to have
regard to the additional support needs of children
and, in certain cases, to provide CSPs, which
provide access to a tribunal service. From our
perspective, there is an issue regarding the
potential for some disabled students with a single
disability, which might not necessarily come under
the CSP definition of “complex”, to access
auxiliary aids and services. Entitlement to auxiliary
aids and services does not come under the
Disability Discrimination Act 1995, because it is
reserved to the special educational needs
framework. There might be a question as to
whether the auxiliary aids and services entitlement
of a few disabled students with a single disability
that is not necessarily viewed as complex can be
taken forward properly. That is an area where we
hope that the code of practice can be more
explicit.
Dinah Aitken: The CSP could be helpful for the
people who have complex needs in bringing
together all the professionals who are required to
support the child. It would be unhelpful if people
perceived that it was the only way to secure the
necessary provision for their child. At the moment,
some parents become interested in asking for a
record of needs because they are desperate and
they think that that is the only way that their child
is going to receive the support that they need.
Provided that the system is sufficiently strong and
well-enough resourced, and provided that all
children with additional support needs will be
properly identified and will receive the support that
they require, the CSP could be a very useful tool.
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Lord James Douglas-Hamilton: The DRC has
stated concerns about the interface between the
bill and the Disability Discrimination Act 1995, to
do with the lack of entitlement to auxiliary aids and
services. Can you explain your concern a little
further?
11:00
Adam Gaines: There is no entitlement under
the Disability Discrimination Act 1995 to auxiliary
aids and services in education. Those have
always been seen as matters for the special
educational needs framework. As a consequence,
it is important that the bill makes it clear that, if
there is a requirement for an auxiliary aid or
service, the child or disabled student will be able
to receive such an aid or service. That is why we
have raised the point about the precise definition
of “complex”. The vast majority of disabled
children will probably receive a co-ordinated
support plan because they may well receive
services from a number of agencies. However, we
are concerned about the small number of people
who may have a single disability but still require an
auxiliary aid or service.
Lord James Douglas-Hamilton: In your
representations, you have made it clear that you
would welcome exploring
“the scope of the Bill to place further duties on health
boards and local authority social work departments.”

Adam Gaines: We feel that that would be
helpful—particularly in reference to the jurisdiction
of the tribunal, an issue that arose earlier. By
bringing in a range of agencies and co-ordinating
their work, co-ordinated support plans can be very
helpful indeed. However, in the event of an appeal
to a tribunal, we would hope that the tribunal
would also be able to give directions regarding the
other agencies.
Lord James Douglas-Hamilton: In your
submissions, both of you state concerns about the
number of children who currently have records of
needs but who may not be eligible for a CSP. You
suggest changing the eligibility criteria. Can you
say a little bit more about your views, given that
there is a duty on education authorities to make
provision for additional support needs whether or
not there is a CSP?
Dinah Aitken: I am sorry—I am not sure that I
quite understood the thrust of your question.
Would you repeat it please?
Lord James Douglas-Hamilton: Yes. You have
both stated concerns about the number of children
who currently have a record of needs but who may
not be eligible for a CSP. You suggest changing
the eligibility criteria. Can you explain your views
further, given that there is a duty on education


450

502

authorities to make provision for additional support
needs?
Dinah Aitken: Our view stems from the
experience of listening to parents’ concerns. As I
have said, parents often feel that they have to
push for a record of needs in order to secure the
services that they feel that their child needs.
Education authorities sometimes struggle to
provide support for children who do not have a
diagnosis or who have not been through an
assessment process and had their special
educational needs identified. If the test for the
CSP is set very high, there is a concern that
parents will try to meet that test in some way
because they will see it as a way of accessing
services.
Lord James Douglas-Hamilton: I think that you
are arguing for a system in which the rights of
parents should be strengthened.
Dinah Aitken: Yes.
Lord James Douglas-Hamilton: I want to ask
about transition. Enquire’s recommendations say:
“there is no duty upon any agency receiving information
about a young person due to leave school to take any
action upon receiving the information.”

You also state:
“there is nothing concrete for the school-leaver in the
form of any documentation, nor is there any requirement for
follow-up.”

Do you want much stronger duties to be imposed
in that connection?
Dinah Aitken: Yes, I think so. Any transition is
difficult and we find that it is when parents
anticipate a transition that they come to us with
their concerns. Such a transition may be when a
young person is entering school or moving
between schools, but it may also be when they are
moving on from school.
While the child is in the education system, it is
clearly the education department to whom all the
parents’ concerns are addressed, but once the
child moves out of education, parents have to rely
on a patchwork of services. It can be difficult to
ensure that the appropriate services are in place
and that people know whom to make requests of.
The provisions for planning for young people who
are leaving education could be strengthened.
Adam Gaines: The changes that have been
made to the bill following consultation to ensure
that there is a minimum of 12 months for the
development of a future needs assessment are
very helpful. However, the issue is that the
responsibility will lie with the education authority
and it will carry out that work. There needs to be
consideration of how the information is used once
it is gathered and how it is transmitted to the other
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agencies that the young person will go on to,
whether that is in employment or in further
education. We must ensure that that information is
passed on and taken on board.
Fiona Hyslop: I want to follow up the central
issue about whether you are satisfied that the duty
that the bill places on education authorities to
identify and address the additional support needs
of all pupils is sufficient. It seems to me that if you
thought that it was sufficient and were happy that
the duty would ensure that all pupils who needed
support would get it, you would not make the
suggestions that you do in your submissions.
Enquire states that CSPs should be extended to
all children who receive any services that are not
provided in the school and the Disability Rights
Commission states that it is necessary to bridge
the gap between IEPs, PLPs and CSPs so that
there is no differentiation between those with and
those without CSPs.
The issue is fairly fundamental to the bill. The
argument put forward by the Executive is that the
duty on education authorities means that all
support needs for all children will be met,
regardless of whether they have a CSP. You do
not seem to be satisfied with that because you are
pushing for a wider definition of CSPs. We must
get to the heart of the issue. Is it wishful thinking
that the duty is sufficient? Do you think that we
have to strengthen the provisions because the
CSP is in effect the tool that young people will
need to ensure that they receive co-ordinated
services?
Dinah Aitken: We have evidence from the
parents who use our services that the existing
system for identification and assessment is not
working uniformly for all children. There is already
a duty to provide adequate and efficient
education—that includes making provision for
special educational needs. Therefore, a similar
system is currently in place and there are some
difficulties with it. The difficulty is perhaps the
regional variation that has been mentioned. Some
local authorities are very good, but others do not
have such good systems in place.
It seems that the duty in the bill is quite strong
and clear, but it is how that duty is implemented
that will make a difference. We must wait to see
the code of practice in order to know whether it is
sufficiently strong to support the duty that is in the
bill.
Adam Gaines: Section 3 places a general duty
on all education authorities to assess and take into
account the needs of children with additional
support needs. If PLPs are being introduced, it
might be possible to link them with such an
assessment. The detail of how the matter is taken
forward depends on how the code of practice is
developed, so clearly the code is important.
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The Convener: In England, the tribunal to which
appeals on the provision of aids and adaptations
are made, which comes under Westminster
legislation, deals with both special educational
needs and disability. Would it be possible to widen
the definitions in the bill slightly to allow what
would otherwise go to the disability tribunal to be
dealt with by the tribunal in Scotland, thus avoiding
a division in this general area?
Adam Gaines: My understanding is that, under
the bill, one would have to apply to the additional
support needs tribunal and, in the case of
education, under the DDA, the application would
be either for conciliation or to the sheriff court. We
have suggested that, in the long term, it might
make sense, in the case of DDA applications, for
there to be an application to a tribunal rather than
to the sheriff court, and for that tribunal to be the
same one as the tribunal for additional support
needs, because that would simplify matters for
children and parents.
The Convener: Would it need Westminster
legislation to do that?
Adam Gaines: Yes, because the application to
the sheriff court is part of the DDA, which is a
reserved matter.
Fiona Hyslop: You say that the code of practice
will be central to ensuring that the duty is
exercised properly throughout Scotland. Would it
be appropriate for members to see the code of
practice before they make a final decision about
whether to approve or amend the bill?
Adam Gaines: That is not what I said. I said
that the code of practice could be very helpful in
the context of implementing the duty and setting it
out so that it would overcome some of the current
difficulties of differences between authorities.
Rhona Brankin: I want to follow up something
that Dinah Aitken said about the concern of
parents who have a record of needs and who may
not have a co-ordinated support plan. You talked
about those parents losing rights. Will you specify
which rights they will lose?
Dinah Aitken: It may be more of a perceived
than an actual loss of rights. Parents often feel
that they have to press for a record of needs
because they are not being listened to, and their
child’s needs are not being properly addressed. It
is always difficult to take away a right from
somebody. As things are presently framed, without
the CSP they would not have access to the
tribunal, which they might consider to mean that
they have fewer rights.
Rhona Brankin: Can they go to a tribunal to
appeal against not being awarded a CSP?
Dinah Aitken: Yes.
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Rhona Brankin: You say in your evidence that
you think that a significant number of young
people will be denied the co-ordination of services
because they do not technically meet the criteria
for a CSP. Can you tell us a bit more about that?
Dinah Aitken: I do not have any numbers
among the statistics that I have brought today,
although I could let you have some. However, I
think that I said in my submission that more than
30 per cent of the children with records of needs
who have come to us have specific learning
difficulties or autistic spectrum disorders. It is our
guess that those are the ones who are most likely
now not to meet the criteria for the CSP, because
their needs can be met by an education authority.
Rhona Brankin: But you say in your evidence
that you are concerned that those children might
be denied the co-ordination of services that they
require. Is it not automatic that if they require coordination of services, they should get a CSP?
Dinah Aitken: The way the bill is framed, they
would get a CSP only if the services were coming
from outwith an education authority. I understand
that if a child has complex needs that are being
met by several services from an education
department, the bill will not give them a coordinated support plan.
Rhona Brankin: To what services do you refer?
Dinah Aitken: A child may have peripatetic
teachers, and specialists such as behaviour
management specialists might be involved. Some
therapists work in education departments, too. A
range of people might provide services under the
formal umbrella of an education department.
11:15
Rhona Brankin: We understand that when
therapists work for an education department, their
services are bought in, so therapists do not fall
within the scope of an education department.
Dinah Aitken: That may be right.
Rhona Brankin: Do you know of any examples
in which that was not the case?
Dinah Aitken: I gave the examples that are
within my understanding, but I have no more
information.
Rhona Brankin: It would be useful to have any
further information that you have.
You welcome the fact that children with
emotional and behavioural difficulties will come
within the scope of the legislation for the first time.
You say that, in your work, a significant proportion
of calls relate to pupils with emotional and
behavioural difficulties. Can you put a figure on
that proportion?
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Dinah Aitken: I do not have precise figures, but
about one third of all callers mention that
behaviour is an issue for their child.
Rhona Brankin: Do you know what proportion
of those cases involve outside agencies?
Dinah Aitken: I cannot give the figure without
looking into the matter, but I am happy to try to
provide that.
Rhona Brankin: That would be interesting, as
we are trying to get a handle on how many more
co-ordinated support plans will be needed for the
groups that will become eligible for them and what
pressures are likely to occur.
Mr Macintosh: Rhona Brankin covered the
points that I planned to make. I will ask Adam
Gaines about the number of cases that will go to
tribunals, which Rhona Brankin asked the previous
panel about. He suggests that rather than having
two dispute resolution procedures, all disputes
should go to the new tribunals. I do not know
whether he knows the expected number of cases.
Will tribunals be able to cope? On the face of it,
the idea sounds good, but what would it involve?
Adam Gaines: We do not know how many
cases are likely to go to tribunals. We welcome the
move to create a dispute resolution service in
relation to additional support needs as distinct
from CSPs. We await the details, which is why we
suggest that it might make sense to have one
system in approaching the tribunal, rather than
two, but that will depend partly on how the dispute
resolution service is developed.
Mr Macintosh: Indeed. We probably need more
numbers on that.
I had a question for Dinah Aitken about rights,
but I think that she has answered it by saying that
the matter is more one of perception. Last week,
we heard clear evidence that parents have two
fears. One fear is that they will lose rights, but we
do not think that rights will be lost. One person has
used the right to appeal against part IV of a record
of needs in relation to matters that would normally
be in part V of a record of needs, but that was a
way of getting round the system. The new system
does not seem to take rights away from most
parents. New rights are being given, but rights are
not being lost.
The other fear is that, in practice rather than in
law, local authorities might use the CSP
documentation as a rule of thumb for distributing
resources. It could become a practical device. If
there are limited resources and local authorities
use the list of those who have been given a CSP
as an easy mechanism for prioritising some
children over others, that would not be fair.
However, there is no legal right involved; it is just a
practical, day-to-day thing. We are trying to evolve
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a more seamless way of operating, and rights
should be applicable across the board rather than
being entrenched in a CSP. Perhaps you would
care to make other observations on that.
Dinah Aitken: For those who have really been
struggling to get a local authority to put services in
place, the current record-of-needs system does
provide a framework and a regular review
mechanism. At the moment, it gives enhanced
placing-request rights, but the bill addresses that
issue by broadening out those rights. Those things
can be important in giving recognition to a child’s
needs, which may previously have gone
unrecognised or not been addressed properly. It
might be quite difficult for people who have had a
record of needs to move to a system where they
do not have the same legally backed-up
framework of review and recognition.
Mr Macintosh: There is a particular problem for
those who currently have a record of needs and
might lose it. We are well aware of that, but we
need to find out whether they have any legal
rights. All parents will now have the right to ask for
an assessment, but we are aware that there is
genuine fear and anxiety. We are also aware of
how useful the record of needs has been for some
parents, but the perception of how useful it has
been and the reality is—
The Convener: Can we be clear about what
your question is?
Mr Macintosh: I am trying to pin down what
parents fear the bill will do. There is genuine fear
that parents will lose out as we move from the old
system to the new. The fear is genuine, but will
they be losing out? We have yet to pin down what
they are losing.
The Convener: Are you asking whether rights
are being lost?
Mr Macintosh: I am asking whether Dinah
Aitken can point to anything else that parents will
be losing. Enquire’s written submission says that
parents will be losing rights, but I think that Dinah
agrees that that is not actually the case, as there
are no legal rights. She has said that there is a
loss of legal rights, but now she is saying that
there are no legal rights. If there is a legal right
that parents are losing, we have yet to see it.
Dinah Aitken: The record of needs brought
certain rights of review and appeal against certain
provisions of the record of needs. If you do not
qualify for the CSP, you will have to rely on the
general provisions of the bill, such as the provision
of adequate and efficient education to all children
with additional support needs, which brings us
back to the code of practice. If the code of practice
is sufficiently strong, and uniformly applied across
the country, some of the difficulties that parents
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are facing at the moment will be met, because an
adequate system will be in place.
The system must also meet the needs of those
children who do not have parents advocating for
them. As Mr Macintosh has pointed out, parents
can ask for assessments, but what happens to the
child who does not have a parent who is able to
ask for an assessment? The system must meet
their needs as well.
Mr Macintosh: There is something that I would
like to clarify. You said that the record of needs
gives parents the right to appeal against an
assessment of service, but they will also have that
right under the new system, will they not?
Dinah Aitken: If they qualify for the CSP.
Mr Macintosh: My understanding is that all
parents will be able to ask for an assessment, but I
am not quite sure what they will get. I believe that,
under the record-of-needs system, you are able to
appeal the record of needs but you are not able to
appeal in relation to the provision of services in the
record of needs. Provision of services in the
record of needs is in the non-appealable part of
the record. Last week, we heard about somebody
who managed to get the provision of services
under a different section, but for most parents who
use the record of needs day-to-day, the provision
of services part of it is not appealable. That is my
understanding, but I am not an expert. That is why
I am asking for your view.
Dinah Aitken: That is my understanding as well.
However, if you ask for a record of needs, certain
assessments will automatically be carried out. If a
record of needs is opened, the child’s situation
and their level of needs will be regularly reviewed
and assessed. If the child does not qualify for a
CSP, that framework will not be open to the
parents, who will then have to rely on the general
duty under the bill to meet additional support
needs.
Mr Macintosh: And the right to ask for an
assessment.
Dinah Aitken: Yes.
The Convener: Did you have a supplementary
question on that point, Elaine?
Dr Murray: No. I wanted to discuss a point that
arose in last week’s evidence, but it has now been
covered.
Ms Byrne: My question is relevant to what has
already been asked, but it moves the discussion
on slightly. The submissions of both the Disability
Rights Commission and Enquire refer to the bill’s
use of the words “a reasonable cost”. Enquire has
a concern that parents are worried about that. In
some of the evidence that we have received,
parents have expressed their concerns about the
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inclusion of that phrase in the bill being a potential
get-out clause for local authorities. I am aware that
the DRC is concerned about the broadening out of
the definition of additional support needs, and that
there might be a diminution of service in some
cases—as we have just touched on. Some young
people might not get their needs met because the
resources will not be sufficient. What are your
views on that?
Adam Gaines: There is a general entitlement to
provision under section 3. Obviously, that is very
welcome. However, our point is that that
entitlement is subject to whether it is
“practicable at a reasonable cost.”

We are concerned that that gives the impression
of being based more on cost than it is on
reasonableness.
The Disability Discrimination Act 1995 works on
the principle of reasonableness, so we raised the
question whether that would offer a better way
forward. Under the 1995 act, reasonableness can
and does take issues of cost into account. The
need for best value is critical, as is the need to
protect public funds. Under the 1995 act, the
principle of reasonableness takes into account the
needs and circumstances of the situation as well
as cost. That is why we posed the question
whether the concept of reasonableness might offer
a slightly better approach than that of “reasonable
cost”.
Dinah Aitken: Our experience is that parents
are well aware of the facts that resources are finite
and that local authorities work within budgetary
constraints. They often express concern for other
children when they are pushing for services for
their own children. The Education (Scotland) Act
1980 does not refer to reasonable cost, although it
contains a duty to make “adequate and efficient
provision”. Parents will be concerned that a cost
test is being applied early on in the process of
assessing their children.
Ms Byrne: I wish to move on to assessment and
identification. I know that the matter has already
been raised, but I am particularly interested in the
phone calls that Enquire referred to, from parents
of children with social, emotional or behavioural
difficulties. Did any of their concerns involve the
identification of the difficulties that those young
people had or the reasons why they were
displaying them?
Dinah Aitken: Yes. Looking again at the content
of the calls, I was struck by the fact that there were
several cases of children being subjected to the
disciplinary procedures that have—quite rightly—
been set up by schools when that was perhaps not
appropriate. After what can sometimes be quite a
lengthy period, an assessment is often eventually
carried out after which it is discovered that the
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child has an underlying condition at the root of
their behavioural difficulties.
That is quite a difficult area for schools. Some of
the conditions that parents say have finally
emerged in a diagnosis are quite rare. It is a
problem for schools to get to the root of that while
trying to manage general discipline. Often the
consequence for children is exclusion, so the
issue is important.
11:30
Ms Byrne: Will the bill fulfil parents’ expectation
that if they request a full assessment, it will be
carried out? One of you said that many parents
might not realise that they can request an
assessment or that one is needed. Will the bill
allow needs to be identified quickly and accurately
or do we need to make changes in order for that to
happen?
Dinah Aitken: The bill addresses those issues
in that parents can request assessments and there
is a duty on local authorities to identify and assess
children. We have to be sure that the underlying
structures are strong enough to ensure that not so
many children slip through the net.
Adam Gaines: The right of parents to seek an
assessment where appropriate is one of the
important changes that has been made to the bill.
That moves away from the current situation, in
which for a child to get a record of needs, there
have to be medical and psychological tests, which
are not necessarily appropriate for all children.
Children with mobility difficulties might not need a
psychological test in relation to their provision. It is
important that a parent can request an
assessment if they feel that one is necessary. It is
a helpful step forward.
The Convener: You have identified a particular
problem with children with disciplinary problems
and another underlying difficulty. Is there a need
for an additional trigger for an assessment, before
exclusion, in association with exclusion or at an
earlier point? Have you any thoughts on how that
might be focused more satisfactorily? Will the
code of practice be the proper place to deal with
it?
Dinah Aitken: The code of practice is one place
where it could be dealt with. My understanding is
that some schools could be breaching the
Disability Discrimination Act 1995 if they apply
disciplinary procedures to children who have an
underlying condition. Greater awareness of how
the different legislation intersects—there is quite a
lot of legislation now—is an important factor as
well.
The Convener: That has to be taken on board
in the guidance and pamphlets as well.
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Adam Gaines: Given that we will be dealing
with the eventual act as well as the DDA,
information and training on the provisions will have
to be available for teachers.
Rhona Brankin: Given that there will not be
automatic medical assessments, is there a danger
that youngsters who display behavioural problems
with an underlying cause will be missed out? Will
that have to be clear in the code of practice? Is
there an issue there?
Dinah Aitken: There could be an issue there.
We are getting information from parents that their
children are missing out and are not being picked
up by the system, so that danger needs to be
highlighted. I am not sure whether that could be
done in the bill, but it should certainly be in the
code of practice. There is already guidance that
says that exclusion should be a last resort for
schools. That could be examined to see whether
schools should be alerted to the fact that when
they are thinking about exclusion, they ought to
consider whether there are underlying reasons for
the child’s behaviour.
Dr Murray: I know that you have welcomed the
extension of the transition period from six months
to 12 months, but we are still receiving evidence to
suggest that arrangements should be in place by
the time the child is 14. Do you feel that 12 months
is long enough?
Adam Gaines: I do not have evidence that
would suggest that a precise time scale is
appropriate. We felt that a minimum of one year
would enable information to be gathered and then
taken into account for onward transmission to
other agencies. Our priority is not so much to have
a time scale of 12 months—although that is
welcome—but to ensure that information is used
well. The transition period can be absolutely
critical to a young person’s life chances—they may
be moving to an education college or into
employment. Their needs during that period must
be properly considered.
Dr Murray: I notice that you have suggested
amendments to section 19(1) and section 19(4). I
am sure that we will consider those.
Lord James Douglas-Hamilton: Dinah Aitken’s
submission states:
“There is no provision for the Tribunals to consider the
failure of the education authority to actually deliver the
provision specified in the CSP, ie there is no right of appeal
where the education authority does not carry out its duties”.

Should there be a right of appeal to the tribunal?
Dinah Aitken: The more that the tribunal can
deal with under this legislation the better. There is
a gap in the tribunal’s powers. From our reading of
the bill, it appears that you can have a beautifully
written CSP—which says everything that you want
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it so say—so that there is no reason to appeal to
the tribunal, but if the services specified in the
CSP are not provided to your child, you cannot go
back to the tribunal. It would be very welcome if
the tribunal’s powers were extended to allow it to
oversee that what is in a CSP is what the child
receives.
Adam Gaines: There is a difference between,
on the one hand, the position of the tribunal and
the CSP, and, on the other, the current situation in
which one cannot appeal against the provision in
part V of the record of needs. My understanding is
that, under the CSP, the provision that is written
down can be subject to appeal.
The Convener: I would like a couple of points to
be clarified. I think that reference was made to the
Disability
Rights
Commission’s
mediation
arrangements. Will you give us some information
on how those arrangements might work?
Adam Gaines: I can give you some information
today and then follow that up with more detailed
information. The Disability Rights Commission’s
approach is based on advice and conciliation, and
then legal enforcement. We feel that, if it is
possible and appropriate to overcome difficulties
through advice, information and conciliation, so
much the better—before matters end up in court or
before a tribunal. We have conciliation powers, in
the sense that we have set up an independent
conciliation service—which is independent of us
although contracted by us—that deals with
conciliation cases. The service is run for us by
Mediation UK. The service has just started for part
IV of the Disability Discrimination Act 1995, which
covers education, because that has come into
effect only in the past year.
I am afraid that I cannot give you figures for how
many cases have been referred to conciliation in
the past year with regard to education, because
the provisions have only just come on stream.
According to the provisions, if someone wished to
raise a case before the sheriff court to do with
alleged discrimination, they would have to do so
within six months. That time scale can be
extended to eight months if the person has asked
for conciliation, to enable conciliation to take
place.
The Convener: It might be helpful if you could
give us more information about that, just to give us
a different perspective on how that all works.
My final question is about legal aid or
representational support, which was touched on
earlier. Does the Disability Rights Commission
have specific views based on experience of the
equality-of-arms issues that we heard about from
the previous witnesses?
Adam Gaines: We believe that there will be
circumstances in which it is likely that an
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education authority might take a solicitor to a
tribunal, so there is an issue to do with parity.
Whether that is solved through legal aid or by
another mechanism is obviously important. We
think that it would be helpful if legal aid were a
possibility, particularly for employment tribunals.
We understand that, where a person has English
as their second language, there are certain
circumstances in which they may be entitled to
legal aid. For special needs, there may also be
certain situations in which people are entitled to
legal aid. We wonder whether it might also be
possible to apply that in the case of the tribunals
that we are discussing today.
Ms Alexander: We have just learned something
useful—that the time limits compel the
complainant to raise the action with six months,
while there is no obligation on the employer or the
authorities to consider how long it takes to process
the case. Therefore, the analogy is not particularly
helpful, because in it, the complainant would be
the parent, and there is no point in placing a time
limit on them, because the educational experience
of the child will change throughout his or her
educational career. At different points, the parent
might want to raise an issue, and they would still
be left with the issue that we have identified of
potentially inexorable delays being built into the
consideration of issues.
I am just leaving that comment on the table, but I
think that the committee would be very interested
indeed in details of any tribunal where the time
limit was not about compelling the complainant but
about compelling the authorities to deal with the
issues within a fixed period of time. If members of
this panel or previous panels of witnesses can
help us in that regard by providing us with written
evidence, that would be helpful.
Dinah Aitken: There is one provision in relation
to placing requests under which, if a decision is
not made within a certain period of time, it is
deemed to be a refusal of a placing request. That
then opens up the appeal process to the parent.
That is one mechanism that already exists.
The Convener: Thank you for that useful
evidence, for which we are grateful. If there are
points on which you would like to come back to us
once you have reviewed what you have said and
heard today, please feel free to do that. If there
are specific amendments that you feel we should
consider in due course, we will also be grateful for
any guidance that you can give us on that.
11:43
Meeting suspended.
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11:53
On resuming—
The Convener: We now welcome Kate
McGuiness, who is a learning and support coordinator in Kilwinning. You have that side of the
desk entirely to yourself on this occasion, Kate,
and we are very glad to have you here. Perhaps
you could introduce yourself and share your
perceptions of the bill.
Kate McGuiness: Thank you for the invitation to
come along, which has been greeted with
consternation in North Ayrshire, because it is rare
that ordinary practitioners get a chance to talk
about practicalities. I am a depute head teacher at
Kilwinning Academy, which is a fairly standard
comprehensive with a roll of around 1,000 pupils.
For the past seven years, my remit has included
an oversight of support for learning, and I am quite
well versed in the practicalities of managing the
current special needs arrangements. Indeed, all
that I can talk about are the practical implications
that my colleagues and I see in the proposed
legislation. On a positive note, I have not spoken
to anyone who does not feel that the philosophy
behind the bill is extremely sound. Having said
that, there is a great deal of apprehension and fear
as to its practical implications. In particular,
concern has been expressed about the resource
implications. I heard mention made this morning of
the number of CSPs that there will be, and
whether that will be less or more than the current
number of records of needs. I do not think that we
at the chalkface have the answer, but the
apprehension is that we will not have the
resources to do adequately what the legislation
sets out.
We have particular concerns about the
management implications of the right of all
additional support needs children to future needs
assessment—FNA—procedures.
That
is
admirable, but we know that the system is
creaking at the moment, if not bursting at the
seams. Those rights are only available to record of
needs children at the moment. We are conscious
that, unless additional resources are available
when those rights expand, some very good
practising teachers might become administrators
and will no longer work with children. That will not
do anything to support their education needs.
There is also concern about persons being named
as responsible. We know how often staff change,
and there will be some fear about that until
clarification is made.
A further source of fear comes with the link-up
between individualised educational programmes,
personal learning plans and the co-ordinated
support plan. It would be terrific to have all of
those joined up, but we do not know how that
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would work. We hear the term PLPs blithely being
used, but no one has yet given us a definitive PLP.
There have been some pilots, but everyone is
inventing the wheel themselves. If we are to have
a joined-up system—and the bill seems to provide
an opportunity to make it more joined up—some
clarifications and guidelines would be extremely
helpful.
We all agree that how the bill will work very
much depends on the code of practice. The tighter
and clearer that code of practice, the more likely it
is that we will be able to offer the improved service
that we hope to provide.
The Convener: You have described the school
in Ayrshire at which you are based. I take it that
you are involved in various groups that discuss
special needs throughout the local authority area.
Kate McGuiness: Yes.
The Convener: Could you give us some
information about your involvement in such
groups?
Kate McGuiness: As new legislation comes into
effect
or
as
authorities
update
their
documentation, support for learning co-ordinators
working in the sphere of special educational needs
are called to meetings or to serve on committees.
Over the past four years in particular, in the
context of social inclusion initiatives, I have
regularly met staff, ranging from ordinary teachers
to staff at directorate level, to discuss issues
around support for learning and special needs.
That now includes involvement with local special
schools, of which there are two in the Kilwinning
area. We do some joined-up working and joinedup planning on that basis.
The Convener: The committee has had the
opportunity of visiting one or two schools where
there has been good practice. That has been very
useful for our understanding of the issues. I am
keen to get more of a feel for how adequate the
level of resource in a typical school—perhaps your
school—is felt to be for meeting current demands
in the special educational needs field. Do you
have any thoughts about that or about the
additional burdens that will be imposed under the
bill?
12:00
Kate McGuiness: I said that the system seems
to be creaking, if not bursting at the seams. There
is genuine concern that, while the philosophy of
social inclusion may be extremely good, the
resources have not necessarily followed all the
way down to the support department in individual
schools, and schools find themselves with
inadequate resources to cope with youngsters.
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The Convener: What is missing? From your
perspective as a practitioner, where are the stress
points?
Kate McGuiness: Often it is personnel, or the
insufficient availability of support staff, be that
teaching staff or classroom assistant auxiliary
support. I have battle scars from fighting long and
hard to get sufficient auxiliary support for three
disabled youngsters who each need a classroom
assistant with them constantly, or they would not
get an adequate education. The authority
recognises that it must provide that, but suggests
that it will give us two classroom assistants to
manage three children. That means taking a child
out of class 10 minutes early, wheeling them along
a corridor and leaving them outside a classroom,
while another classroom assistant does a similar
thing with another child, so that they can get the
children into the correct locations to experience a
substantial chunk—but not all—of a lesson.
That situation is an example of the issues and
the lack of resources. The situation is not isolated
to Kilwinning Academy, nor is it a case of the local
authority not being prepared to put in the
resources: the resources are finite. When two
separate toilet facilities have to be adapted,
because children’s needs are different, and we
know that it is costing the best part of £30,000, we
begin to realise the implications. While teachers
like me, who deal with that, want to do the very
best for pupils, we are sometimes hindered
because we simply do not have the resources.
Ms Byrne: We have talked about children with
social, emotional and behavioural difficulties and
the broadening of the definition of additional
support needs, which will put a further burden on
resources. Everybody welcomes the broadening of
the definition, but there is concern about how we
can ensure that we provide for the newly identified
areas and the newly identified young people within
the system. There is good practice in many areas,
and many schools have behaviour support
departments, with staff attached to learning
support and pupil support and so on. However,
class teachers have a real concern about the
support that they receive in class. Will you give us
some insight into your experience of that area, and
how you think that the bill will help? What aspects
need to be embedded into the code of practice in
order for it to work?
Kate McGuiness: There is no doubt that
children with recognised behavioural difficulties,
and the management thereof, are a growing
concern in schools. There is a serious training
issue. I heard this morning about the need to train
members to serve on tribunals. There is equally a
great need to ensure that classroom teachers are
not just behaviour support specialists, and that
they receive training on how to manage children
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with complex behavioural difficulties. The profile of
the teaching profession indicates that we are an
elderly profession. I have never been trained in
how to cope with those youngsters. There are glib
statements about anger management, and advice
is given about classroom teachers needing to
modify their methods, but assistance and training
is needed. There is good practice. Many schools
organise brief inserts, but it is not uniform; it is
patchy and there will be many colleagues who do
not get the opportunity to participate. That training
needs to be there so that we can improve
provision.
The Convener: So it is the quality of training
that you are identifying in particular.
Kate McGuiness: The quality of training can be
patchy. Some of it is excellent; some if it is less so.
Ms Byrne: Everybody welcomes the aspect of
the bill that aims to co-ordinate support from other
agencies for the benefit of young people with the
most complex needs. That will put a huge burden
on staff, however, and particularly on people who
fulfil your role, working with various agencies,
pulling together the different needs of the child and
communicating with parents and with other school
staff. How do you think that the co-ordination of
support will work?
Kate McGuiness: Colleagues are concerned
that the person in a school who is to undertake
that co-ordination is unlikely to be someone such
as myself. I have other management roles, and
support for learning is only one of five areas that I
cover. I am concerned that those whom we would
traditionally call principal teachers of learning
support might end up as administrators and could
spend large parts of their day organising, making
reports and distributing information.
The administrative side of things genuinely
strikes fear into the hearts of teachers. In an effort
to improve the service and education that is given
to those youngsters who very much need
assistance, we might take very good practitioners
out of the frame, so that they no longer see
children. That is happening now. The
administration of individualised educational
programmes alone can take a member of staff out
of the teaching framework over a year. We
estimated that at one point—so as to shock our
director of education—and found that it was taking
10 teaching weeks to do the administration. It is
not that we do not approve of the IEPs; we are just
looking for recognition that there is a resource
implication.
Work with other services is an area of particular
concern. This is not a criticism of those other
services but, given the current record-of-needs
system and the annual reviews, it is with great
difficulty that representatives of those other
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services can attend meetings to which they are
invited. Meetings frequently have to be
rescheduled a number of times before an
appropriate body of people can be brought
together. All too often, apologies are tendered
because the situations being discussed at
meetings might not be critical.
The co-ordinated support plan is excellent in
principle, but there might sometimes be a dearth
of social workers, for example. To be anecdotal for
a minute, I believe that the local social work
department in one of our catchment areas should
be staffed by nine social workers. Currently, there
are two, which has been the case for over a year.
That is not because of a reluctance to employ on
the part of the local authority; I believe that it is
because of an inability to find the appropriately
qualified staff.
If the social workers are not available, we must
bear it in mind that the health authorities and
psychological services will have similar problems.
We are a secondary school of just under 1,000
pupils. That entitles us to the presence of an
educational psychologist one morning per
fortnight. The other local secondary school in
Kilwinning, a Roman Catholic secondary, is
slightly smaller than our school, with about 700
pupils. That school is allocated an educational
psychologist for one morning every three weeks. If
a request is made to increase the number of
formal reviews—which, philosophically, we would
regard as a good thing—how will the other
agencies cope? Therein lie huge resource
implications.
Rhona Brankin: In your school, is there
interagency provision and do you make provision
for children with emotional and behavioural
difficulties?
Kate McGuiness: Yes. We have a fortnightly
system and an educational psychologist comes to
the school. In addition, a young support team
worker, with a social work background, is linked to
the school. We meet in a forum called the joint
support team. In that forum, we often deal with
children with attention deficit hyperactivity disorder
and we deal with bullying and antisocial behaviour.
We use the forum to offer support. If you like, that
is additional support; it is not part of a record-ofneeds process.
In practice, for a goodly number of years—
almost 10—the number of record-of-needs
children that we see has dwindled. Currently, we
have eight children with a record of needs. Last
year, our support department dealt with 128
youngsters, who you would say had additional
support needs. Not all of them have a paucity of
skills; some—a few—have exceptional gifts and
we have to ensure that they are supported too.
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Rhona Brankin: Obviously, a lot of good
practice goes on in your school. You say that you
will be snowed under or drowned in extra
bureaucracy, but it seems to me that the bill is
based on existing good practice—such as yours—
so what will be the difference?
Kate McGuiness: I have just told you, for
example, that 120-odd children went through our
support department last year—although not
always for the entire year, because children have
crisis points and may need support only at certain
times. They drop in and they drop out. We do not
have to have formal reviews for those children. If I
have read it correctly, the new legislation says that
any child who is recognised as having additional
support needs should have a formal review, which
currently would fall under the FNA system.
Rhona Brankin: I think that that applies only to
children with a co-ordinated support plan, does it
not?
Kate McGuiness: I believed that the children
with additional support needs would have the
same right. That would cause a huge increase in
bureaucracy.
Rhona Brankin: We will have to clarify that.
Fiona Hyslop: I want to ask about children who
would not get a CSP. You have mentioned the
experience of working with individualised
educational programmes and the resource
implications of specialised support. I am
concerned about the implications for ordinary
class teachers; they will use IEPs and PLPs for
children who have additional support needs, but
who do not have CSPs. Concerns have been
raised with me about the implications of McCrone
plus the PLPs and IEPs, and about the time that
teachers would have to make available for the
administration of PLPs and IEPs. With your
management hat on, would you say that that
would be to the detriment of contact time? I am
thinking not about the teachers offering
specialised support for learning, but about the
normal class teachers.
Kate McGuiness: The PLP is a beast that we
do not know yet. We have not been a pilot school
and I really do not feel that I could say anything
useful about it.
Fiona Hyslop: That is fine.
Kate McGuiness: IEPs have been running
solidly for four to five years now. The system has
slowly become more and more embedded in good
classroom practice. Yesterday, I reviewed four
IEPs for youngsters in a fourth year class. That
involved talking to them, writing up my notes and
passing my notes to a support department that
arranges for them to be typed up. The support
department then provides the link to the parent.
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We then tie a one-to-one discussion on progress
to the regular parents’ night. We have built a
system that tries to limit the amount of time that
teachers lose through having to administer IEPs,
but we regularly lose a little time. The process that
I have just described happens formally about four
times per year for each teacher who is involved.
Fiona Hyslop: The Executive anticipates that
only half of the children who currently have a
record of needs will have a CSP and that more
children will have an IEP. I know that this may be
difficult to say, but do you anticipate that all of the
120-odd children in your school who have
additional support needs will have an IEP?
12:15
Kate McGuiness: They do not all have an IEP.
Fiona Hyslop: What do they have?
Kate McGuiness: They have additional support.
The support that is required is flagged up by
support staff in classrooms; classroom teachers
who are concerned that youngsters are not coping
with the course materials, although they have
been adapted; concerns expressed by parents;
and issues picked up by traditional guidance
teachers.
Fiona Hyslop: So you are not hung up on IEPs.
The important thing is the additional support, not
for it to be recorded in an IEP.
Kate McGuiness: A phenomenal amount of
support work in schools is not governed by
paperwork. We have 120-odd kids who receive
additional support, but only 16 of them have an
IEP. They have one because they have multiple
problems, which means that we must set precise
targets for them in achievable chunks. They are
our serious cases, if you like. Some of our children
with a record of needs also have an IEP because
the record of needs does not give precise targets
and advice, whereas the IEP does. We regard the
IEP as a working document, whereas the record of
needs is really a legal instrument and does not
feature as part of classroom practice.
Fiona Hyslop: That is helpful.
The Convener: If the IEP is the working
document, why do only some children with a
record of needs have an IEP?
Kate McGuiness: One youngster’s record of
needs is based on a singular disability, but he
copes tremendously well within the school and
does not have additional support needs.
Surprisingly, some youngsters with a record of
needs have fewer disabilities than many
youngsters who do not have one. I hope that the
new provision will address that situation.
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Ms Byrne: Can you give a rough idea of how
many of the children in your school who have an
IEP will need a co-ordinated support plan?
Kate McGuiness: Possibly three. In that, I
include the youngsters who have IEPs that we use
to distinguish children who are looked after and
accommodated.
Ms Byrne: Is it satisfactory for the other children
to continue to have an IEP? Will that meet their
needs and dovetail into the system? Is it
satisfactory that others with additional support
needs will not have an IEP but may well have a
PLP?
Kate McGuiness: I hope that the PLP will catch
the other 100-odd youngsters. It would be awfully
nice if all the parts in the system dovetailed.
The Convener: Would it require major
resources to have such paperwork for all children?
Kate McGuiness: It would be interesting to see
a definitive PLP. There are suggestions that PLPs
could be embodied within the social education
aspect of school life, but until we know the exact
nature of the beast, it is hard to be more specific.
Dr Murray: You have covered many points. You
have said that it is difficult to comment properly on
the PLP because it is an animal that you have not
actually yet met. However, would I be right in
saying that, in principle, you would prefer that
uniform system?
Kate McGuiness: It would be preferable if we
had one system rather than trying to piece
together different elements. The interface between
the IEPs and the record of needs is difficult
enough to manage and creating another interface
would make it even more difficult.
The definition of the CSP is that there is multiagency involvement. Thinking of our pupils, if that
definition were applied strictly, we would have
fewer CSPs than we have records of needs.
However, that would change as the profile of the
school changed.
There is also a concern about the CSP being
generated outwith the education authority. For
instance, if a CSP were kick-started by social work
there might be problems about where its
ownership and control lay. The education authority
must control the CSP, but that will be successful
only if the external agencies are compelled.
Dr Murray: Do you mean compelled in the
sense that, if the education authority makes a
request, the external agencies should have a duty
to comply with that request?
Kate McGuiness: There is an issue about their
having that duty even though they do not have the
resources to enable them to comply.
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Dr Murray: We have touched on the section
relating to reasonableness and cost.
In relation to your concerns about resourcing, it
sounds to me that you are already doing a lot of
the things that are suggested in the bill. Do you
think that the point at which you will be under
pressure relates to the requirement to plan and
prepare for all children who have additional
support needs and significant difficulties making
the post-school transition?
Kate McGuiness: The worry relates not to the
teaching implications, but to the administration
implications. However, all the effort to increase
social inclusion means that teachers increasingly
have to cope with children with difficulties who
would not have appeared in a mainstream school
before; there is therefore a training issue.
Mr Macintosh: I welcome the comments that
we have heard that relate to the practicalities of
implementing the proposals.
The bill tries to address the balance of rights
between families and the provider. There is a lot of
concentration on the point at which the process
breaks down and results in arguments and
difficulties. The bill tries to find ways of resolving
those difficulties and problems amicably and, more
important, equitably, by making sure that the
needs of parents and children are addressed in a
fair manner across Scotland. It strikes me that
teachers tend not to be involved at the sharp end
of that process because parents tend to think that
teachers are on their side anyway. Correct me if I
am wrong, but there is little disagreement with
what you are doing; the disagreement tends to be
at a local authority level.
What sort of disagreements do you experience?
What sort of arguments do you have with parents?
How are they currently resolved and how would
they be resolved under the bill?
Kate McGuiness: There is often dispute with
parents over what they see as the inadequacy of
the support that the teacher gets in the school. By
and large, those disputes are resolved in the
school with the involvement of the support staff, a
member of senior management and anyone whom
the parent wants to bring along, such as their
cousin or sister. At the end of the day, everyone
has the best interests of the child at heart and, as I
said, such disputes are usually resolved within the
four walls of the school and are not referred to the
local authority. In all honesty, I have to say that I
have never been involved in any matters that have
been referred to the local authority. As we have
never had an appeal or, indeed, a serious situation
that has had to be referred to the education
authority appeals committee, I cannot really
comment on that matter.
The tribunals and the dispute resolution system
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are the subject of a great deal of debate. However,
practising teachers have little or no experience of
them. As we have a locus in writing reports, I am
concerned that a lot of teaching time will be taken
up with report writing. Someone this morning
mentioned the effectiveness of the children’s panel
system. That system certainly is effective;
however, one of the first things to happen after a
referral is made to the panel is that a school has to
submit a fairly detailed report. Although it is
obvious that such reports are essential, two weeks
ago, one of our support staff received in the space
of two days six children’s panel reports that had to
be done within a teaching week. That is not
possible. If further reports are required for
tribunals, that will have resource implications.
Somehow or other, we will need administration
time.

reading recovery schemes and early-bird
programmes for kids who come into school at 8
o’clock to catch up and get a bit of extra support,
they accept that our provision does not cover
everything, but that it is as good as we can
manage.

Mr Macintosh: I am impressed that you have
managed to resolve all your difficulties in-house.
You said that 128 pupils go through the additional
support unit each year. I realise that none of those
cases escalates enough to require referral to the
local authority; however, how many of them would
you describe as serious disputes with parents?

Rhona Brankin would like to make a declaration
of interests.

Kate McGuiness: I am aware that you might be
under the impression that all is wonderful at
Kilwinning Academy. It certainly is not. As I have
said, when parents come to the school agitated
and concerned, it is simply because they are
fighting their child’s case. Indeed, when everyone
sits down and starts talking, the parents almost
always realise that we are doing our best as well.
That is how matters are resolved.
Since the start of the current teaching session, I
have dealt with only one case in which a parent
was seriously concerned and agitated about
provision. However, we resolved the matter by
agreeing to bring in a specialist to reassess the
child’s eyesight problems, which we did.
Mr Macintosh: Do such matters typically centre
on the specialist provision and therapy that might
be available, the amount of hours that the child is
getting and so on?
Kate McGuiness: In such cases, parents
usually feel that their children are struggling in
maths or accounts and there are no additional
teachers available to help. They will say things
like, “You know that he has difficulties, so why
aren’t additional teachers available?” However,
when we sit down with them, go through the
calculations, point out that we have six full-time
support teachers and two behaviour support
specialists who have to serve X number of pupils,
and show them that their children are receiving
support and that we are doing our best in the most
critical areas, the parents usually accept that. By
and large, once we show parents that we offer
homework clubs at lunch time or after-school,

The Convener: Thank you very much for your
interesting and useful evidence. I hope that we
have not put you through too much this morning.
As I have said to previous witnesses, if you have
any further thoughts that you want to share with
us, please feel free to write in.
Our next witness is Gwynedd Lloyd, who is
senior lecturer in education at Moray House
School of Education at the University of
Edinburgh. We are very pleased to welcome her
this morning.

Rhona Brankin: I am related to Gwynedd
Lloyd—she is my sister.
12:30
The Convener: I ask you to make an
introductory statement. Tell us a bit about your
work and your views on the issues in which the
committee may be interested.
Dr Gwynedd Lloyd (University of Edinburgh):
First, I note that none of us is responsible for our
relations.
As the convener said, I am a senior lecturer at
Moray House. I am also the director of the Scottish
Traveller education programme. I am not here to
talk about that, but in some of its deliberations the
committee may want to consider the implications
of the bill for Gypsies and Travellers.
Most of my work relates to children with social,
emotional and behavioural difficulties. With
colleagues, I have written a number of books and
articles on issues such as school exclusion,
SEBD, attention deficit disorder and discipline. I
understand why the committee is concerned about
those issues.
Like all the other witnesses, I welcome the
general drift of the bill. In particular, it is most
helpful that the groups with which I have been
associated are more clearly included, without the
implication of deficit. The legislation makes it clear
that we recognise that some children may move in
and out of having additional support needs. I hope
that we will never talk about “additional support
needs children”; instead, we should recognise that
there are quite large groups of children who at
some stage in their lives may need additional
support for learning.
I also welcome the end of the record of needs,
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which was very problematic for children with
social, emotional and behavioural difficulties. The
legislation was muddled and unhelpful, and it was
never clear whether social, emotional and
behavioural difficulties were the same as special
educational needs.
I think that the committee really wants me to
indicate how many children have additional
support needs. Of course, I do not know, so
perhaps I should leave now.
The answer to the question is complex, and one
reason why it is complex is that there are real
fears in schools about what is happening in the
area. Some of those fears are well founded, but
others are based partly on myths around what is
happening in the system. For example, one
powerful myth is that because of policies of
inclusion, schools must now deal with large
numbers of children with social, emotional and
behavioural difficulties who would previously have
received special provision. That view is not
supported by the statistics. Roughly the same
proportion of our school population is in special
schools as there was 10 years ago, and a large
proportion of those children are children with
behavioural difficulties.
In many schools there are great anxieties about
disruption, challenging behaviour and issues to do
with school disaffection. That is one of the
problems. Some of the evidence that the
committee heard previously swept up together
under the heading of social, emotional and
behavioural difficulties all children who are
perceived to be disruptive and challenging in
schools.
The official statistics, which I imagine the
Executive is using, are those from the school
census. They suggest that at the moment more
than 3,000 children have a record of needs or an
IEP because of social, emotional and behavioural
difficulties. We could increase that figure by
including other groups of children. In the future, we
must take account of the fact that in Scotland and
England there is a medicalising of childhood
problems. A large number of children in schools
who might be considered to be disruptive or to
have behavioural problems are visiting medical
services and are being diagnosed as having
attention deficit hyperactivity disorder. If we were
to include all those children in the definition of
SEBD, we would be dealing with a large and
increasing number of children.
There may be a large number of children whose
behaviour is challenging and who may be
considered to have SEBD and ADHD. At issue is
how many of those children will need a coordinated support plan. The code of practice will
be very important in that regard. It will have to be
very clear and helpful in its guidance for schools
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on which children really need a co-ordinated
support plan.
As the previous witness indicated, schools are
already engaging in multi-agency and interagency
working to support children with behavioural
difficulties in schools. I see no reason why many of
those children would require a co-ordinated
support plan. It is important to explain to schools
that the fact that a child’s family is involved with
the social work department does not necessarily
mean that the child requires a co-ordinated
support plan.
I shall stop there, because members will have
questions.
The Convener: That was a useful introduction. I
will kick off and try to get a handle on some of the
figures. You mentioned the figure 3,000 in your
introduction, but I did not pick up what that was.
Dr Lloyd: The figure is from the latest school
census, with which there was some difficulty. The
census depends on people completing and
processing it reliably, about which there are
issues. The figure is the number of children who,
because of social and emotional behavioural
difficulties, have a record of needs or an IEP. I
imagine that those are the children whom the
Executive is thinking about when it talks about an
additional 0.5 to 0.7 per cent of children who do
not have a record of needs but who will need a
CSP.
The Convener: You touched on the fact that the
same proportion of children went to special
schools as had always gone to special schools.
How up to date is your statistical information?
Dr Lloyd: It is the most recent information
provided by the Executive. I think that it is
probably from 2001, but I cannot remember.
The Convener: We heard from Kate McGuiness
that there is a perception that the statistics are not
correct. Is the explanation that more people are
being identified with difficulties of one sort or
another? There are indeed more people whose
behaviour is disruptive, which may be a wider
issue in schools.
Dr Lloyd: That is a more logical explanation. It
is difficult to know, because if you read right back
through history—my colleague Pamela Munn
tends to quote Socrates at this point—every
generation has believed that the next generation is
worse, more disruptive and more difficult. That
said, there are reasons why we may have more
children in school whose behaviour is challenging,
which is to do with the kind of world that we live in
and many of the changes that have taken place
over the past 10 or 15 years.
The Convener: Can you give us guidance on
the relationship between the record of needs
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numbers and the potential CSP numbers? The
figure of 50 per cent, or whatever it might be, has
been a bit of an issue. Do you have information
from your studies that could assist the committee?
Dr Lloyd: I can see the logic in the argument
that says we would have fewer records of needs.
That is quite sensible.
The Convener: Do you mean fewer CSPs?
Dr Lloyd: Let me rephrase that. I meant that
fewer of the children who currently have a record
of needs might be entitled to a record of needs in
the future. As to whether the logic of that is that we
will have fewer CSPs, ultimately it depends on the
subjective judgment of a group of professionals as
to whether they believe that a child’s social,
emotional and behavioural difficulties are
sufficiently complex, and that the interagency
working is sufficiently complex, for a CSP to be
required. It will also depend on the guidance that
is given in the code of practice.
The Convener: I accept that there are
definitional issues, but can you give us a handle
on the position of people with special educational
needs—which we now call additional needs—
within the current system?
Dr Lloyd: All together?
The Convener: Yes.
Dr Lloyd: I could not do so without looking in my
bag. I can tell you afterwards, if you like.
The Convener: Can you give us any assistance
about the number of children who have no record
of needs at the moment but who might be entitled
to a CSP under the new set-up?
Dr Lloyd: Again, that will depend on
professional judgment. I anticipate that there will
be 3,000 or more children, whom we have already
identified as having social, emotional or
behavioural difficulties, and who may not have a
record of needs. Beyond that, some additional
children may become eligible for CSPs, but it is
hard to predict how many. I do not support the
views that were expressed by previous witnesses
that we are talking about a huge number of
children, unless the code of practice encourages
people to think that a diagnosis of attention deficit
hyperactivity disorder, for example, means that
someone should automatically have a coordinated support plan, in which case you would
be talking about quite a large number of additional
children.
The Convener: There is a strong suggestion
that there is a high element of under-diagnosis
and under-identification of children with social,
emotional and behavioural difficulties, because
that group is perhaps the most ill-defined and
difficult. Are the figures moving?
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Dr Lloyd: Most people would think that the
figures are increasing. It is not possible to say
whether there is under-diagnosis, because a
judgment is involved. When we look at a certain
child, we judge that their difficulties are more
extreme than those of other children and that they
may, perhaps, need additional support to deal with
those difficulties.
Most of the literature on mental health problems
in schools talks about perhaps 20 per cent of the
school population having a mental health problem.
Not all those children would necessarily be
included in the definition of social, emotional and
behavioural difficulties because some children
who have mental health problems cope quite well
with school, and some of them are rather well
supported in schools. I do not expect that all those
children will require a co-ordinated support plan. In
addition, 5,000 children go to children’s hearings
in Scotland every year, which requires the
involvement of other agencies. However, I do not
expect that those children will have co-ordinated
support plans either.
In my perception of the way in which the
proposed system will work, it will be when there is
a particular combination of difficulties outwith and
within school and when complex arrangements will
have to be made with other agencies that a child
will need a co-ordinated support plan.
The Convener: It may also depend on the
school’s decision or on whether a parent pushes
for a CSP in a specific instance, whether or not
one is needed.
Ms Byrne: I would like you to expand a bit on
the identification of social, emotional and
behavioural difficulties. One or two of the written
submissions that we have received, including one
from the National Autistic Society, have expressed
concerns about young people who are on the
autistic spectrum or who suffer from dyspraxia, but
who are not identified as having those difficulties,
which are put down to social, emotional and
behavioural difficulties. Those young people are
never identified as autistic; therefore the correct
approach is not taken. What is your view about
that? Do you have any idea of the extent of that
problem? Do you think that the bill will be able to
address those young people’s needs?
Dr Lloyd: That is an issue. I agree with what
Dinah Aitken said earlier. A number of children are
dealt with through the school discipline systems
without there being sufficient investigation into
whether there is anything underlying their
difficulties. In Britain, parents sometimes look for a
diagnosis because they feel that they are being
dealt with unsympathetically by schools. When a
child is disruptive in a primary school, the parents
are brought in and they and the child are given a
row. However, if a child has a diagnosis of autistic
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spectrum difficulties or ADHD, the child suddenly
has a problem and is supported. There are ways
in which schools could be more effective in
considering the underlying reasons why children
might be disruptive in class and in providing
additional support. The bill might be helpful in that
respect.

created a law that introduced an entirely coordinated holistic support system for children
because children are whole human beings who
have lives inside and outside school. That would
have been useful, although I realise that the
Education Committee probably cannot address
that issue.

Dr Murray: I appreciate your feeling that we
cannot put numbers to this at the moment without
the code of practice, and that decisions about who
requires a CSP will be subjective decisions made
by professionals. We will not be able to gainsay
those decisions until we have seen the code of
practice. However, do you think that the definition
of who might be entitled to a CSP is clear in the
bill? Some of our previous witnesses suggested
that there is a lot of confusion. In particular, the
Convention of Scottish Local Authorities and
Careers Scotland seem to be confused about the
definition. Do you think that the definition in the bill
is fairly clear—albeit that professionals will have to
make judgments about individual children?

The Convener: That point echoes other
evidence that we have had. Perhaps resources
and time scales are issues.

Dr Lloyd: I do not think that the definition is all
that clear, but I am not sure how much clearer it
could be. The process of definition is not a
scientific process involving exact measurements—
such a process did not exist under the previous
system. As we know, the number of children with a
record of needs who have a diagnosis of SEBD or
who go to children’s hearings varies hugely
between councils and between schools. I am not
sure how the element of professional judgment
could be entirely eliminated from the process.
Dr Murray: One of the bill’s policy intentions is
to create a uniform Scotland-wide system, rather
than a system in which 0.8 per cent of children
have a record of needs in one local authority area
whereas the figure is 3 per cent in a neighbouring
authority area. We are trying to ensure more
uniform and better provision throughout the
country. Do you think that the definition of who
needs a co-ordinated support plan could be
improved, or is it necessarily not that clear? Do
you think that the Executive could improve on the
current definition, or is that not possible?
12:45
Dr Lloyd: I suspect that, necessarily, the
definition is not that clear. It is important that the
code of practice specifies the stages and levels of
support through which schools and authorities
should move before they use a co-ordinated
support plan. The present staged system of
intervention should be developed into a staged
system of support, whereby children move up and
down the system depending on the level of
support that they require.
Let me be critical of the entire bill. If the Scottish
Parliament were really imaginative, it would have
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Mr Macintosh: You say that 3,000 children who
have social, emotional and behavioural difficulties
have a record of needs—
Dr Lloyd: Or an IEP.
Mr Macintosh: Okay. What factors differentiate
those who qualify for an IEP or a RON from the
numerous other children with social, emotional
and behavioural difficulties who do not qualify?
What are the triggers for an IEP or a RON?
Dr Lloyd: At present, the factors vary from
council to council. The issue is one on which
guidance would be helpful. Most councils have
their own structures and systems of assessment—
as I said, they tend to call that a staged system of
intervention—and, depending on the council,
people receive an IEP if they are at a certain stage
in the system. Some councils do not think that
IEPs are appropriate for certain groups of children.
One consequence of the bill may be the extension
of IEPs, which would probably be a good thing. In
the past, some professionals may not have
considered using an IEP with children who have
social, emotional and behavioural difficulties; they
certainly would not have used them with bilingual
learners or with Gypsy Traveller children, some of
whom may become eligible for an IEP under the
bill.
Mr Macintosh: You mentioned the increasing
tendency towards medical diagnosis. Do you
expect the guidance to say, for example, that
children with ADHD or dyslexia would not normally
be expected to have a CSP, whereas children with
fragile X syndrome would be expected to have
one?
Dr Lloyd: My understanding is that the bill’s
definition of a child who requires an IEP or a CSP
is a functional one and is based on the level of
support that the child requires. A child who is
diagnosed with attention deficit hyperactivity
disorder but who is supported effectively in school
would not require a co-ordinated support plan,
whereas another child, whose difficulties express
themselves in a more complex way and with
whom more professionals are involved, might
require a CSP. We cannot decide on who requires
a CSP by considering labels, but by considering
the level of support and professional involvement
that is required.
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Mr Macintosh: That is almost the opposite of
the deficit model because the focus is on the
child’s behaviour and whether they are well looked
after in school. That means that a good school will
have few children with a CSP because it
intervenes effectively to help the child and parents.
Dr Lloyd: I would not go quite that far, but there
will be a relationship between the number of CSPs
and the effectiveness of the support. However,
some children will require a CSP because of the
complexity of their needs and the professional
support that they require.
Rhona Brankin: I want to probe the figures a bit
further, although you may have partly answered
my question. You say that 3,000 youngsters who
come under the social, emotional and behavioural
difficulties umbrella have an IEP or record of
needs. However, you have said that not all local
authorities use IEPs for youngsters with those
difficulties. The Scottish Executive has calculated
the number of additional youngsters who might
come into CSP provision, but you suggest that the
numbers could be variable. Any financial planning
must be based on the recognition that it is difficult
to get a handle on the numbers.
Dr Lloyd: I think so. The school census
information is limited in what it tells us about that
question.
Lord James Douglas-Hamilton: Would it be of
assistance if PLPs and IEPs were statutory and
were included in the bill?
Dr Lloyd: Probably not.
The Convener: Have you done work, or do you
know of work done by others, that gives a flavour
of the percentages of the different sorts of people
within the categories that we are discussing? That
would give the committee some guidance on
numbers.
Dr Lloyd: Are you asking specifically about
children with social, emotional and behavioural
difficulties?
The Convener: I am talking more broadly,
although I know that your expertise relates to
children with social, emotional and behavioural
difficulties.
Dr Lloyd: The largest group of children in
Scotland who are identified as having special
educational needs is another rather vague
group—children who are considered to have
moderate learning difficulties, with which
overlapping difficulties of behaviour are often
associated. For example, it is likely that a child
with moderate learning difficulties who ends up in
a special school is there because of a combination
of their difficulties with learning and their behaviour
in mainstream education. One of the things that
make this issue so complicated is that the largest
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groups of children with whom we are dealing are
those whose difficulties are not easily measurable
and are hard to define. That does not mean that
they are not real difficulties, but they are not so
easy to count or to measure.
The Convener: I am not sure that you will be
able to answer my final question. To what extent
have academic studies been done or has
information been obtained on which methods of
support work and which do not work? Anger
management was touched on earlier.
Dr Lloyd: There is much good research on
those issues.
The Convener: Are there agreed standards that
can serve as the basis for training teachers?
Dr Lloyd: Yes. There is much good research
into what is effective—I would say that because
we have written a lot about it. There are no
absolutely right answers, or I would be in the south
of France rather than here. There are wellestablished methods of supporting children with
behavioural difficulties that work for some children
in some situations.
We ran a big project in Scotland on interagency
working to support children with difficulties and to
prevent exclusion from school. One of our findings
was that schools were most effective when they
were highly flexible and imaginative in the range of
provision that they made for children with
difficulties. One cannot say that there is a fixed
number of children for whom a particular method
will work. We said that some schools were just
hanging on in there. As was described earlier, they
were willing to persist, to try different methods of
supporting children with difficulties and to work in
partnership with parents to do that. I agree that
there is a need for training and for supportive
teachers.
Rhona Brankin: Will there be an increased
need for such training, given that youngsters with
emotional and behavioural difficulties who are
currently not within the system will now enter it?
We cannot quantify that issue, because some
local authorities and schools are already making
provision for such children, but some additional
youngsters who are not included in the figure of
3,000 will require support. There will be a need to
ensure that adequate training is available to class
teachers, as well as support teachers.
Dr Lloyd: That is absolutely right. We do not
know how many extra children will require support.
Councils and schools may already be providing
effective support to those pupils, although they do
not have a record of needs or an IEP.
The Convener: Thank you for your evidence,
which was very useful. As I have said to other
witnesses, if there are thoughts that you would like
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to give us after the meeting we would be more
than happy to hear from you—especially if you can
cast some light on the issue of figures, which is
bothering us quite a bit as we consider what the
demands on the system will be.
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Earlier you indicated that you had some things in
your bag. If there are things to come out of your
bag that you want to share with us, that would be
very useful.
Meeting closed at 12:54.
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SUBMISSION FROM SKILL SCOTLAND
Skill Scotland: National Bureau for Students with Disabilities
Skill Scotland: National Bureau for Students with Disabilities promotes opportunities to empower
young people and adults with any kind of disability to realise their potential in post-16 education,
training and employment across Scotland. Skill Scotland works by providing information and advice
to individuals, promoting good practice and influencing policy, in partnership with disabled people.
Skill Scotland has specific concerns around the transition planning process outlined in the Bill and
the Bill’s potential impact on the future life options of disabled young people.
Young people’s post-school choices
It is essential that planning and preparation around a young person leaving school is directed by
the young person’s own choices and ambitions. Research has shown that young people believe
that becoming an adult and gaining independence is about choice and control, but disabled young
people often have little or no involvement in decisions affecting their future 129 .
The Bill does not mention the importance of the young person’s own views and ambitions when
planning to make the transition from school. Skill Scotland urges the Education Committee to
amend the Bill to state that the education authority have a duty to seek and take account of the
young person’s views when they consider the additional support provided during the transition
planning period (see Section 10 (6)a,b).
Provision of auxiliary aids and services
As the Bill stands, children and young people who only require support to be provided by the
education authority and not by other agencies, will not have the right to provision of any auxiliary
aids and services. For example, it is likely that a young person with severe dyslexia will not have
the right to use a scribe during exams, and a young person with a visual impairment will not have
the right to a screen reader.
Under the Disability Discrimination Act, universities and colleges must provide these aids and
services, but this right was not included in the DDA regarding schools with the expectation that
Scottish schools legislation would ensure that this right was made a reality. Skill Scotland strongly
urges the Scottish Parliament to amend the Bill to give disabled children and young people the right
to auxiliary aids and services. Without this right, many disabled young people will have no recourse
when the aids and services that they need are not provided, and will consequently be unable to
achieve their full potential in education and in future employment.
Definition of reasonable cost
Skill Scotland is concerned that Section 3 (2b) which states that the education authority do not
have to do anything which ‘is not practicable at a reasonable cost’ is too vague, provides no
indication of what is deemed ‘a reasonable cost’, and will result in varying standards across
Scotland. For example, provision of a BSL interpreter for classes and exams for one student may
be deemed an unreasonable expense by an education authority, but is essential if that young
person is to reach their educational potential. In common with the Disability Discrimination Act and
the Standards in Scotland’s Schools Act 2000, the Bill should state that this clause allowing the
education authority not to do anything which ‘is not practicable at a reasonable cost’ should not be
used spuriously and should only be used in exceptional circumstances.
Co-ordinated support during the transition from school
Skill Scotland has found that coordination of the move from child to adult services, and from
school-based services to college/university-based services, is one of the most stressful and
complicated issues for many disabled young people. Consequently, effective arrangements are
often not in place for months after a young person has started their college or university course. To
ensure that services during the transition from school are coordinated, the Bill should state that the
129
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young person’s needs at the transition stage should be explicitly and fully recorded in their
Coordinated Support Plan.
Adequate time for transition planning
The Bill significantly reduces the length of time currently set down for transition planning. Skill
Scotland advises that the Bill should be amended to state that the duties around transition
planning, as detailed in Section 10(6), should begin when the young person reaches 14 years of
age.
Information about transition arrangements
Skill Scotland has consistently found that a lack of information and clarity around arrangements for
young people as they leave school produces stress and confusion for the young person and their
family. The Bill must place a duty on education authorities to publish information on transition
arrangements for young people with additional support needs, in addition to the other information
requirements listed in Section 22 of the Bill.
Summary of recommended amendments to the Bill
Skill Scotland recommends that:
the education authority should have a duty to seek and take account of the young person’s views
when they consider the additional support provided during the transition period from school (see
Section 10 (6)a,b)
the Bill should state that the clause allowing the education authority not to do anything which ‘is not
practicable at a reasonable cost’ should not be used spuriously, and should only be used in
exceptional circumstances
the Bill should give all disabled children and young people the right to the auxiliary aids and
services which they need so that they are not placed at a disadvantage compared to non-disabled
children and young people
a young person’s needs during transition planning should be explicitly and fully recorded in their
Coordinated Support Plan
the duties around transition planning, as detailed in Section 10(6), should begin when the young
person reaches 14 years of age
education authorities must publish information on transition arrangements for young people with
additional support needs, in addition to the other information requirements listed in Section 22.

SUBMISSION FROM CAREERS SCOTLAND
Careers Scotland (SE area) Resources to Support Pupils with Additional Support Needs
1. School Population
The Act will only cover young people within the school sector. The Scottish Executive has provided,
from the 2002 School Census, figures of the number of school pupils in Secondary Schools and
also number of pupils in Special Schools of secondary school age. The table below identifies those
pupils within SE area (approximately 90% of total).
School Population (SE area): secondary schools and special schools/independent special schools
Year
S1
S2
S3
S4
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Pupils
55,415 (19.4%)
53,348 (18.7%)
55,302 (19.4%)
54,932 (19.3%)
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S5
S6
Total
Special schools
Ind. Special Schools
Total pupils of Secondary
school age

41,578 (14.6%)
24,635 (8.6%)
285,210 (100%)
3,118
391
288,719

Careers Scotland and others recommend that preparation for the transition should begin in S2
(Subject Choice Year) although this may be earlier or later depending on the maturity of the young
person. This would make the school population from S2-S6 230,975 (Some Careers Scotland
services are offered to Primary and S1 pupils which help them develop an understanding of the
world of work).
2. Estimate of Pupils with Additional Support Needs
The Warnock report states that 20% of pupils have special educational needs with 2.1% of these
having profound needs and therefore having a Record of Needs Careers Scotland welcomes that
the Education (Additional Support for Learning) Bill acknowledges this much wider and more
encompassing definition of need and that the Bill will support better planning and preparation for
transition to post-school life.
Since our original submission Careers Scotland has now baseline evidence (through analysis of
the 2002/3 SLDR) of the number of pupils who had additional support needs at transition point from
school. These were pupils who may require additional support as a result of their lack of
qualifications; circumstances; personal characteristics and attitudes; disabilities or health
difficulties; or social, emotional or behavioural problems. That is barriers to learning as identified in
the Bill. This showed that 5,550 or around 10.1% of leavers fell within the wider definition of
additional support need (ASN) at the point of transition from school.
Given that the Education (Additional Support for Learning Bill) aims to offer a more intense ongoing support to this wider group of pupils, to support better planning and preparation for transition
to post-school life it seems reasonable to extrapolate from this SLDR analysis and to assume that
10.1% of pupils require this level of support. That would equate to 10.1% of S2-S6 school
population and Careers Scotland therefore estimate that 23,328 pupils will need this additional
transitional support. As 2.1% already receive this support through having a Record of Needs
Careers Scotland estimate 8% or 18,478 will now additionally be covered by these new
arrangements. Table 1 outline other assumptions considered.
3. Cost Base for Estimating Additional Resources
On the basis of analysis of the additional activity the 2.1% who have profound needs will receive
(an average 10 hours of support a year), the remainder will receive an average of 5 hours a year.
Costs are based on the unitary fund rate of £33 per hour which include overhead recovery as well
as direct staff costs.
4. Present Work with Recorded Pupils
The Scottish Executive estimate that 2.1% of all pupils have profound needs and therefore have a
Record of Needs (source – Summary Handout on the Additional Support for Learning Bill). This
would therefore give an estimate of 5,430 pupils with recorded needs between S2 and S6.
Present costs would therefore be
£2,329,470 (see Table 2).
Estimates of costs when aspects of the more bureaucratic FNA process are stripped out are
£1,791,900 giving savings of £537,570 (seeTable3)
5. Extra Careers Scotland Support to Pupils with Additional Support Needs
As stated Careers Scotland welcomes the much wider and more encompassing definition of need
and that the Bill will support better planning and preparation for transition to post-school life.
Careers Scotland through a differentiated services model identifies and meets career planning and
employability needs for all pupils in school. It would welcome through the implementation of these
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new arrangements to extend its practices with pupils with profound needs to those with other
barriers likely to affect successful transition to post school life. Extra support would be in the form of
extending good practice within the present FNA system including adopting practices in supporting
this group of pupils as promoted through such documents as Moving On. Examples of this
enhanced support include;
Careers Scotland working with schools and other opportunity providers to become better informed
about the needs of individuals with additional support needs, and then jointly plan programmes and
support which meet those needs.
School or other partners identify individuals who need extra support from Careers Scotland well in
advance of the transition point. In school from age 14.
Careers Scotland involves young people and their parents/carers in discussing the post-school
options.
Careers Scotland provides information to young people and their parents/carers about the range of
options and where appropriate arranges opportunities to visit provision and talk with staff and
students or trainees.
Information on attainment, interests and support needs, including the individual’s own realistic
assessments of their achievements and aptitudes, is used effectively and informs planning to
match individual aspirations with future provision.
A member of Careers Scotland is identified as a contact to pupils through the transition from
school.
The additional cost to Careers Scotland has been calculated at £3,048,870 (see Table 4). Savings
of £537,570 with RoN work referred to at 4 above would give an additional requirement of
£2,511,300 to fully implement the intentions of the Bill.
Conclusion
In conclusion, the additional cost to Careers Scotland as defined in the ASL Bill of offering more in
depth transitional support to a wider number of young people is estimated to be £2,511,300. Given
that Careers Scotland is not resourced to provide in depth support of this type to every school
pupil, re-allocation of resources to this client group would be at the expense of other pupils who
may face complex career choices or need in depth support for other reasons
Julie-Anne Jamieson
Inclusion & Employability Development Manager
Careers Scotland (Scottish Enterprise Area)
Table 1: Assumptions on the Number of Secondary, Special and Independent Special School
Pupils with Additional Support Needs
Total
Excluding RoN
Option 1
Warnock Definition (20% of 16-18 year
67,693
60,586
olds)
Option 2
Warnock Definition (20% of S2-S6 school 51,713
46,283
population)
Option 3
20% of S2 (proxy for initial contact) +
21,656
19,638
20% of S4 (proxy for transition point)
Option 4
SLDR Analysis (10.1%)
23,328
18,478
Note: Assumption that all Special School pupils and those with an RoN are already in receipt of indepth support. Financial assumptions based on Option 4 at 5 hours per person.
Table 2 : Current estimated costs of support to pupils with RONs
Activities
Time per
Cost per client per
client p.a.
hour
Liaison with partners- gathering
13 hours
£33
background information; liaison with
teaching staff; assessment, writing
reports; visits to post school
opportunities; background research;
writing career plan of action
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Interviews and group work/reviews with
pupil. Meeting with parents/carer.
Attending FNA meetings.
Total pupils - 5,430

£2,329,470

Table 3: Future estimated costs of support to pupils with RONs under new arrangements.
Activities
Time per
Cost per client per
client p.a.
hour
Liaison with partners- gathering
10 hours*
£33
background information; liaison with
teaching staff; visits to post school
opportunities; assessment, writing
reports; background research; writing
career plan of action
Interviews and group work/reviews with
pupil. Meeting with parents/carer
Total pupils 5,430
£1,791,900
*Estimate that there will be a 3 hour reduction per client due to not having formal FNA meeting
Table 4: Estimated costs of extra support to pupils (non recorded) under new arrangements
Activities
Time per
Cost per client per
client p.a.
hour
Liaison with partners- gathering
5 hours
£33
background information; liaison with
teaching staff; visits to post school
opportunities; assessment, writing
reports; background research; writing
career plan of action
Interviews and group work/reviews with
pupil. Meeting with parents/carer
Total Pupils 18,478

£3,048,870

SUBMISSION FROM MINISTER
EDUCATION (ADDITIONAL SUPPORT FOR LEARNING) (SCOTLAND) BILL
As you know, officials are scheduled to give evidence to the Finance Committee on Tuesday 2
December regarding the Financial Memorandum for the above Bill. In support of this, please find
enclosed a submission to the Finance Committee setting out the context for the Bill and the
approach taken in preparing the Financial Memorandum.
I trust this will be helpful to the Finance Committee in their scrutiny of the cost implications of the
Bill.
WENDY WILKINSON
Head of ASL Bill Team
Introduction
1.

This paper sets out the context for the Education (Additional Support for Learning)
(Scotland) Bill and the approach taken in preparing the Financial Memorandum. It aims to
provide further information to the Finance Committee to assist their scrutiny of the financial
implications of the proposed legislation.
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Context
2.

The Additional Support for Learning Bill is one strand of the Executive’s drive for improving
education and children’s services. The Bill is designed to provide the legislative framework
to ensure that all children’s educational support needs are identified and met. It is most
important to note when considering the financial implications of the Bill that we are not
starting from a zero base. Children who require extra support to benefit from education
already exist and many are receiving support services to help their learning.

3.

Good practice is already delivering services beyond the current statutory obligations and
significant investment is being made to improve all children’s services, including those
directed at education. The net expenditure by local authorities on special educational
needs, for example, increased by 9.5% from 2000-01 to 2001-02, when the expenditure
was in excess of £258 million. The 5 National Priorities in Education provide the focus for
improvements in schools and the latest self-assessment by schools indicates that most
rate their provision for meeting special educational needs as being either very good or
good. Investment through the National Priorities Action Fund to support improvements in
education, including the priority to improve inclusion and support to those with additional
needs, is £141 million in 2003/04, rising to £154 million in 2004/05 and £162 million in
2005/06. Furthermore, implementation of this proposed legislation on additional support
for learning should be seen in the context of the programme for better integrated children’s
services. Developments are underway on the overarching framework for information
sharing and integrated assessment of children in need.

4.

The Executive does recognise that there are varying levels of services across the country
to provide for children’s additional support needs for learning. Providing a new legislative
framework will even out the playing field and so filling the gaps in services is acknowledged
as a cost implication of the Bill. However, in attempting to quantify the costs of filling these
gaps it became clear from those consulted that there was no particular group of children
with additional support needs who were not receiving any support for their learning. It was
considered, rather, that levels of support services varied across the range of needs pupils
may present with, as well as across the country.

Preparing the Financial Memorandum
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5.

The Bill repeals current provision for the Records of Needs system and proposes a new
system for supporting additional needs for learning. Preparing the Financial Memorandum
therefore required information on costs of the current system from local and health
authorities. A consultant was commissioned by the Executive in 2002 to research the cost
implications of changing to the proposed new system. This research involved interviewing
and obtaining information principally on current arrangements from 10 local authority
areas, namely East Dunbartonshire, Edinburgh, Glasgow, Falkirk, Angus, Eilean Siar,
North Lanarkshire, Highland, Dumfries and Galloway and Perth and Kinross. Information
included input to the current system by local authorities, health providers, further education
colleges and careers advice. This was used to help inform the development of the
Financial Memorandum.

6.

In 2003, when the draft Bill was published for consultation, a working group was
established to advise on preparation of the Financial Memorandum. The Convention of
Scottish Local Authorities (CoSLA) was contacted to propose members. The group
comprised representatives from CoSLA, Association of Directors of Education in Scotland
(South Lanarkshire Council), Association of Directors of Social Work (East Lothian
Council), City of Edinburgh Council (Education Department) and Fife Council (Finance
Department), as well as officials from various parts of the Scottish Executive. Three
meetings were held to discuss the key areas where there would be cost implications from
the proposed Bill, to discuss the model for estimating costs and to consider a draft of the
Financial Memorandum.
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7.

The group facilitated a request for information and views from local authorities regarding
gaps in services, annual activity for aspects of Records of Needs system and views on the
future system. Returns were received from the following Councils: Highland, East
Renfrewshire, South Lanarkshire, Glasgow, Edinburgh, Falkirk, Aberdeen, West
Dunbartonshire and South Ayrshire.

8.

In addition, a group representing health interests was established comprising
representatives from Forth Valley NHS Board, Greater Glasgow NHS Board and North
Glasgow University Hospitals NHS Trust. The group convened twice to discuss the
implications for the NHS arising from the Bill. The lead Child Health Commissioners of all
15 boards were approached for information and returns were received from the following:
Argyll and Clyde, Ayrshire and Arran, Borders, Dumfries and Galloway, Fife, Forth Valley,
Grampian, Greater Glasgow, Highland, Lothian and Tayside.

9.

Information was also obtained from the Scottish Further Education Funding Council and
Careers Scotland, for their respective interests, on costs and level of input to the current
system.

10.

Significantly, it was acknowledged by all that views on cost implications were influenced
and affected by other factors, particularly workforce matters (in social work services and
health therapy services) and the recently commenced legislation on the presumption of
mainstreaming (along with the report by Audit Scotland, Moving to Mainstream, May 2003).
The Executive recognises that both these issues are a concern to stakeholders, but
considers that as they are not a direct consequence of this Bill the costs associated with
them should not form part of the Financial Memorandum and are therefore excluded from
estimations of the cost implications.

11.

In the returns received, a wide range of estimates of current and potential future levels of
service emerged. However, the information was factored into, as best as it could be, the
calculations and estimates of costs which feature in the Financial Memorandum. Ranges
have been presented, where appropriate, to illustrate the degree of estimation involved. In
addition, scenario planning was undertaken around those key assumptions which were
likely to have a large influence on costs. As part of future funding considerations, the
Executive will take account of the risks identified by the working group and those
consulted.

Criteria for a Co-ordinated Support Plan
12.

There appears to be some variation in interpretation of the provision in the Bill for the
criteria on eligibility for a Co-ordinated Support Plan (CSP) and in turn this has influenced
predictions of the numbers of pupils likely to have a CSP. The Executive remains clear
that the policy intention is for CSPs to be for those with most complex or multiple needs
who require significant services from outwith education, either through other functions of a
local authority or through functions of other organisations, to support their learning. The
Minister for Education and Young People is writing to the Education Committee to clarify
this matter.
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Education (Additional Support for Learning) (Scotland) Bill
Explanation of Scenario Planning on Financial Memorandum Costs
The Financial Memorandum sets out the best-estimate costs of the Bill to the various bodies
involved. These best-estimates were obtained by taking a bottom-up approach to the cost
modelling process i.e. component costs and parameters were established through in-depth
consultation before calculating aggregate costs for each body. However, given the inherent
uncertainty involved in the projections, two types of scenario planning were carried out around the
key parameters:
1. The number of CSPs (Co-ordinated Support Plans) as a proportion of RoNs (Records
of Needs);
2. The number of children going through the ‘future needs system’.
Through the use of the scenario planning, outlined below, we were able to test the sensitivity of the
cost estimates to certain unavoidable future uncertainties. It should be noted that the costs
associated with the scenario planning are not included in the Financial Memorandum, where we
have reproduced only our best estimates. The ranges included in the Financial Memorandum are
generally due to uncertainty over that group of children who will require a CSP but would not
currently receive a Record of Needs (see below).
1. CSPs as a proportion of RoNs
The costs shown in the Financial Memorandum are based on the assumption that 50% of children
who currently have Records of Needs will have such needs that require a CSP. In addition to this it
is assumed that a proportion of the school population (0.3-0.6%) who do not currently have a
Record will also have such needs and require a CSP. We varied the ‘50%’ assumption in the
range 40-70%. The range used (0.3-0.6%) for the proportion of the school population who do not
currently have a Record but who would require a CSP was held constant. The figures produced
below assume this proportion equals 0.5%.
The table below illustrates the cost implications for local authorities, health bodies,
Careers
Scotland and FE colleges in gross and net terms. The latter subtracts the current costs incurred by
the relevant body from the costs of administering the current system.
40%
estimate
LOCAL AUTHORITIES
Cost of Administering CSP
system
Net Annual costs
HEALTH BODIES
Cost of Administering CSP
system
Net Annual costs
CAREERS SCOTLAND
Cost of Administering CSP
system
Net Annual costs
FE COLLEGES
Cost of Administering CSP
system
Net Annual costs
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50%
estimate
Financial
Memorandum

60%
estimate

70%
estimate

£6,300,000

£7,300,000

£8,400,000

£9,400,000

£1,880,000

£2,770,000

£3,790,000

£4,760,000

£829,000

£915,000

£1,008,000

£1,100,000

-£171,000

-£55,000

£38,000

£129,000

£992,000

£1,000,000

£1,021,000

£1,037,000

£-8,000

NIL

£21,000

£37,000

£225,000

£230,000

£232,000

£235,000

-£5,000

NIL

£2,000

£5,000
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2. Demand for Extra Future Needs Support
All young people currently receive support from careers advisers in preparing for leaving school.
The cost implications of the Bill in addressing the future support needs of children will be where
‘extra’ support is required. Estimating the extent of this extra support is made difficult due to a
number of issues. First, as with the current system, the level of extra input required each year will
vary as each child progresses through secondary school. Added to this is the problem of
identifying the timing of when the ‘extra’ input will be required i.e. S2, S3, S4 or beyond.
Furthermore, needs will differ considerably across local authorities and will depend on the
adequacy of existing careers support. Therefore, due to the varying levels of need, average
estimates of support were used to calculate the best-estimate net costs shown in the Financial
Memorandum.
In acknowledgement of the uncertain nature of these calculations, scenario planning was carried
out around the number of children who would require extra support in preparing and planning for
leaving school and moving to adult support services to support their future needs.
It has been estimated that if the numbers of children requiring extra support were to rise
significantly above our best estimates, net costs to the relevant bodies below could rise to a
maximum of the following:
Financial
Memorandum
Estimates

Maximum

Total Net Cost

Total
Net Cost

Change

£2,770,000

£3,470,000

£700,000

£(55,000)

£95,000

£150,000

CAREERS
SCOTLAND

£Nil

£510,000

£510,000

FE COLLEGES

£Nil

£110,000

£110,000

LOCAL
AUTHORITIES
HEALTH BODIES

FOLLOW UP SUBMISSION FROM MINISTER
When I attended the meeting of the Education Committee on 17 December 2003 I gave an
undertaking to provide you with further information in a number of areas. I trust this letter will help
the Committee further in its consideration of the above Bill.
As I said on 17 December, discussions have been on-going with COSLA to clarify with them the
definition of the criteria for eligibility for Co-ordinated Support Plans. I am meeting with Councillor
Reverend Ewan Aitken, and officials, today Tuesday 13 January when I am confident this matter
can be resolved. I shall keep you informed of progress on this.
I understand the importance people place on the eligibility criteria for Co-ordinated Support Plans
(CSPs) and the need for common interpretation and understanding. I have been asked many
times about “who is in and who is not” and to produce a list of conditions which would merit a CSP.
However, I consider that to be inappropriate since the system for CSPs being established by the
Bill is child-centred and is concerned with the individual needs and circumstances of the individual
child. It is not about labelling children. A good example to illustrate this is where a child may have
autism or dyslexia, both of which present a range of severity. The eligibility criteria for a CSP are
that the child has additional support needs arising from long-term complex or multiple factors that
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require significant support for their learning from a service outside education, either elsewhere in
the local authority or another agency. This means that some children with autism or dyslexia may
have a CSP, and some will not, and this will depend on what their support needs are and whether
they need input from, for example, social work services or health therapy services to support their
learning. Those whose needs do not meet the criteria for a CSP, will have the additional support
they require planned against learning outcomes in an Individualised Educational Programme (IEP).
You asked me about the relationship between Personal Learning Plans (PLPs), IEPs and CSPs.
At present IEPs are used for pupils who require significant planned intervention in order to access
and fully benefit from the curriculum. Most of those with a Record of Needs also have an IEP,
principally because the Record is not a planning tool. The CSP will be a planning tool, so in future
those children with a CSP will not have a need for an IEP. For those children with additional
support needs but who do not have a CSP, the IEP will continue to be used to plan their learning
and support needs. As you know the PLP, which we propose ultimately for all children, is still in
development stage and a number of schools around the country are considering how best the PLP
will sit with IEPs and CSPs, which are for those with additional needs.
I am absolutely clear that I do not intend there to be a plethora of plans. Under For Scotland’s
Children and our drive to better integrate children’s services, sharing information and avoiding
duplication is a key objective. It is not just the relationship between plans in education that we
need to look at, but all plans relating to services for individual children interrelate. Work is on-going
in this area and developments in education, including this Bill on additional support for learning, are
one strand of that.
You also asked about the Code of Practice – how this differs from guidance and the timescale for
producing a Code. Setting out to have a Code clearly implies on our part an intention to have a
document which is firmer in terms of compliance than guidance may have implied in the past. In
strict legal terms documents entitled ‘guidance’ or ‘code of practice’ would both have to be given
due regard before, for example, local authorities and others make decisions. In the Bill, section
23(3) places such a duty on education authorities. In the draft Bill provision was for guidance to be
produced, but consultation revealed that the title of a code of practice implied greater strength and
would carry more weight and the draft Bill was changed accordingly.
The Code of Practice will be vital for setting the standards for the new system and obtaining
consistency in application across the country. Legislation alone will not necessarily achieve that.
The Code must have a multi-disciplinary use and I intend to actively involve stakeholders in its
drafting to achieve this. We must get it right, but that takes time and preparing the Code should not
be rushed. I appreciate the significance of the Code and also how it would help further
understanding of the proposals in the Bill as it proceeds through Parliament. For that reason I
amended the draft Bill to include an indication, at section 23, of what the Code will cover. The
Code will, of course, be in place prior to commencement of the legislation.
You asked too about funding streams that provide for children and young people with additional
support needs for learning. In its widest sense that would be the majority of my portfolio budget and
that of many of my Ministerial colleagues, as we focus on improving the start in life that we give our
young people. However, in the attached Annex A, I have set out the particular funding streams that
directly impact on providing for children with additional support needs. I also give examples of
wider funding streams that further support these children.
Of course, as we all know, children with additional support needs already exist and many are
having their learning needs met. I am aware of concerns that the wider definition of additional
support needs may bring a risk of diluting resources traditionally spent on supporting children with
SEN, and likewise people are concerned that use of CSPs will divert resources from those who do
not have a CSP. I must emphasise that this is not the case. A major strength of the Bill is the
explicit duty on education authorities to provide for all children and young people with additional
support needs, for whose school education they are responsible for, regardless of whether they
have a CSP or not. Local authorities will be given a clear message on that front. Thus I expect
every child’s learning to be supported towards them reaching their full potential and you will see
from the attached annex the many sources of funding we have in place to support this. You will
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appreciate also that I have yet to announce the additional funds I intend to provide to support
implementation of this Bill. I shall do this shortly.
And lastly, I offered to provide the Committee with a note on the Bill’s compliance with the United
Nations Convention on the Rights of the Child. This is attached at Annex B.
I trust all this information is helpful.
PETER J PEACOCK
ANNEX A
EDUCATION (ADDITIONAL SUPPORT FOR LEARNING) (SCOTLAND) BILL
FUNDING:
1.
This paper sets out current funding which supports provision for children with additional
support needs. Announcements on additional funding to support implementation of the Bill will be
made in due course. Children with additional support needs are already being educated and,
therefore, at one level, all the funding available to local authorities and health services is, at their
discretion, available to be used to support these pupils. With regard to education, the nominal
funding made available to local authorities through Grant Aided Expenditure is £3,808.162m in
2004-05, and £3,999.889m in 2005-6; these figures include £256.242m and £268.908m for
provision for special educational needs for these years, respectively. Table 1 below sets out
funding which will provide directly for children with additional support needs (only Accessibility
Strategies funding is included in GAE).
Table 1: Funding which supports directly the education of children with additional support
needs
Funding

Comments

Inclusion

To support the inclusion of pupils in the
widest sense – covers all pupils with
additional support needs.
To improve physical accessibility and
curricular accessibility for disabled pupils.

Accessibility Strategies
In-Service Training

Discipline/behaviour,
alternatives to exclusion
Supporting transition from
school to post-school

2004-05
(millions)
25

2005-06
(millions)
25

17

17

For staff development for all staff
(teachers, auxiliaries, and psychologists)
working with pupils with additional support
needs. Can also be used for multidisciplinary training involving eg health
service therapists
Includes funding made available through
the Discipline Task Group and to support
initiatives relating to alternatives to
exclusion.
Inclusiveness developments including:
Post-school Psychological Services
Pathfinders for 16-24 year olds

8.4

8.4

21

21

1.7

1.9

Careers Scotland key worker support
(Beattie report)

5.8

5.8

Further Education inclusiveness
developments and BRITE initiative
Total

2.0

2.0

80.9

81.1
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2.
In addition to the above, there is also funding available which will impact on the education
of children with additional support needs. The figures here provide some examples of the point
made in paragraph 1 above, namely that funding already announced will improve provision for all
pupils, and this includes children with additional support needs. This funding is set out in Table 2.
Table 2: Examples of funding which supports all children, including those with additional
support needs
Funding

Comments

Teachers

To increase teacher numbers and meet
broadband commitments
For capital work on school buildings.
Ministers have approved revenue support
for School PPP projects worth an
indicative capital amount of nearly £2
billion.
To support better integration of services
for children and young people, in
particular for those with additional needs.
Staff development, support for a range of
online communities, and provision of
online educational resources. Digital
content conforms to accepted accessibility
standards.
Used by education authorities to support
ICT infrastructure in schools. Can be
used for a variety of ICT equipment and
services.
Integrated Community Schools have the
twin aims of promoting social inclusion
and raising educational standards in
Scotland.
Direct grant funding for national voluntary
organisations working with children’ young
people and families.

Schools Fund

Changing Childrens’
Services Fund
Information and
Communications
Technology
Part of National Priorities
Action Fund
Integrated Community
Schools
Unified Voluntary Sector
Fund
Social Work Training
Sure Start Scotland

Looked After Children

Sure Start Scotland provides support for
vulnerable families with very young
children (0-3 years), which can include
children with disabilities or special needs
Up to £4 million is available in each of the
next two years to improve the attainments
of this group of young people.
Total

2004-05
(millions)
29

2005-06
(millions)
49

76.7

76.7

60.5

65.5

6.8

6.8

20

20

21.5

25.8

6.5

7.1

20
35

19
50

4

4

280

323.9

ANNEX B
EDUCATION (ADDITIONAL SUPPORT FOR LEARNING) (SCOTLAND) BILL
The rights of the child
1. The UN Convention on the Rights of the Child entered into force in the UK in 1992.
However, its provisions are not directly enforceable in the UK. Rather in honouring its
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international obligations, the UK will attempt to interpret domestic legislation in a way that
is compatible with its obligations.
2. Article 12 of the UN Convention on the Rights of the Child provides that:
“(1).
State Parties shall ensure to the child who is capable of forming his or her own
views the right to express those views freely in all matters affecting the child, the views of the
child being given due weight in accordance with the age and maturity of the child.
(2). For this purpose, the child shall in particular be provided the opportunity to be heard in any
judicial and administrative proceedings affecting the child, either directly, or through a
representative or an appropriate body, in a manner consistent with the procedural rules of
national law.”.
3. Article 12 is concerned with ensuring that children have a voice in matters that affect them.
It does not require that they are made unfettered, autonomous decision-makers.
4. Section 10 of the Bill provides that where a child is being considered for a CSP, the
education authority must seek and take into account their views. The authority has a
power to do so where the child is being considered for additional support needs.
5. Paragraph 11 of Schedule 1 empowers Scottish Ministers to makes rules of procedure of
the ASN Tribunals. The intention is to give the child, who is the subject of the appeal, the
right to attend the hearing. Further, the intention is to allow the child to give evidence,
subject to the safeguard that no child shall be required to give evidence and that evidence
may only be given where the welfare of the child is not prejudiced by so doing. Evidence
may be given in person or by such other means as the Tribunals determine appropriate.
6. The scheme of the Bill must be viewed in the context of Scottish education law as a whole
and the responsibilities of parents towards their children under welfare enactments. The
rights under the Bill accord with the primary duty imposed upon parents to educate their
children, in terms of section 30 of the Education (Scotland) Act 1980 as amended (“the
1980 Act”) and the criminal sanctions they (and not their children) face when they fail to
comply with that section 30 duty. The provisions of the Bill do not affect the duties of
education authorities towards children and young persons under section 2 of the Standards
in Scotland’s Schools etc Act 2002 (“the 2000 Act”) 130 . Section 2 places a duty upon
education authorities in providing public school education to secure that education is
directed to the development of the personality, talents and mental and physical abilities of
the child or young person to their fullest potential. This duty is reflected in section 1 (2) of
the Bill. In carrying out their duties under section 2(1) of the 2000 Act, the education
authority must have due regard, as far as is reasonably practicable, to the views of the
child or young person in decisions that significantly affect that child or young person. It is
submitted that this duty of consultation would arise where there are decisions relating to
children or young persons with additional support needs.
7. Where an education authority or the managers of an independent school are failing to
discharge an education duty, any person, including children, may complain to the Scottish
Ministers, who have power to take action under section 70 of the 1980 Act.
8. Parents have legal responsibilities, in terms of the Children (Scotland) Act 1995 including
those of safeguarding and promoting their child’s health, development and welfare and to
provide direction and guidance to their children. Section 6 places a duty upon parents
when taking major decisions in fulfilling a parental responsibility to have regard to the views
of the child, so far as is practicable.

130

2002 asp 6
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9. The Scottish Executive is satisfied that the scheme of the Bill is compliant with the UK’s
international obligations under Article 12 of the UN Convention on the Rights of the Child.
Scottish Executive
January 2004
FOLLOW UP SUBMISSION FROM MINISTER
EDUCATION (ADDITIONAL SUPPORT FOR LEARNING) (SCOTLAND) BILL
In my letter to you on 13 January I said I was meeting Councillor Reverend Ewan Aitken, and
officials, to discuss CoSLA’s concerns on some areas of the above Bill.
I am pleased to report that it was a very constructive meeting. A significant concern of CoSLA has
been on the numbers of Co-ordinated Support Plans (CSPs) there may be. We have been able to
give significant reassurances to CoSLA through clarifying with them our policy intent and the
detailed Bill drafting. I note from CoSLA’s letter to you that they no longer refer to their original
estimate of 15% of pupils requiring a CSP, in part due to the re-assurances we have been able to
give.
I appreciate that from CoSLA’s perspective, like the Record of Needs, some parents may perceive
the CSP to be a means to secure resources and therefore be more inclined to press for a CSP.
However, I am confident that clear communication with parents on the purpose of the CSP and the
obligation on authorities to provide for the learning needs of children who do not have a CSP will
cope with this situation adequately. I shall look at the possibilities of making this clearer in the Bill.
I have been made aware of CoSLA’s concerns about the extent to which education authorities will
be expected to provide advice and support to those children in their area with additional support
needs for learning but who are not in the public system. Education authorities will need to
determine the degree to which they will apply the power afforded to them in section 3 of the Bill.
The Code of Practice will offer guidance on this. However, I am clear that the power is not
intended, nor should be used to provide unnecessary subsidy to the private sector.
CoSLA have also made me aware of their views regarding the timescale for implementation of the
new system. I am aiming for autumn 2005, all things being well, which I accept is challenging and
it is possible that some aspects may not be fully implemented until spring 2006. There is much the
Executive can, and will, do to support education authorities and all others affected, to prepare for
the transition to the new system. As you know, I have already established an Advisory Group and
have committed to actively involve stakeholders, including CoSLA, in producing the Code of
Practice. In addition, I am currently looking at what else can be done to support and reassure
those parents whose child has a Record of Need, who may or may not be eligible for a CSP. This
Bill is fundamentally about supporting all children in their learning and that is what I aim to achieve.
My officials and I continue to liaise with CoSLA on the above and on a range of other issues in
recognition of the key role they will have in implementing change and operating the new legislation.
I will continue to keep the Committee appraised of issues as they develop that have a potential
impact on the legislation as it proceeds.
Meantime I trust the Committee is re-assured by the progress and closer understandings achieved
between CoSLA and ourselves through recent dialogue.
Peter J Peacock
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17 DECEMBER 2003

Scottish Parliament
Education Committee
Wednesday 17 December 2003
(Morning)
[THE CONVENER opened the meeting at 09:59]

Education (Additional Support
for Learning) (Scotland) Bill:
Stage 1
The Convener (Robert Brown): Good morning
and welcome to the meeting. I ask everyone to
turn off their mobile phones and their bleepers of
whatever sort.
We have quite a heavy agenda this morning, as
we continue to take evidence on the Education
(Additional Support for Learning) (Scotland) Bill.
Later, we will hear from ministers and Executive
officials, but first we have a panel that consists of
Mhairi Snowden, who is the policy and information
officer at Skill Scotland; Julie-Anne Jamieson, who
is the development manager for inclusion and
employability at Careers Scotland; and Melanie
Weldon, who is head of the Beattie
implementation team in the Scottish Executive.
We are glad to welcome those three ladies to the
committee. As always, we will give the witnesses a
few minutes’ kick-off to supplement the paperwork
that we have received.
Melanie
Weldon
(Scottish
Executive
Enterprise, Transport and Lifelong Learning
Department): I am the head of the Beattie
implementation team in the transitions-to-work
division, which is part of the Enterprise, Transport
and Lifelong Learning Department. As my job title
suggests, I am responsible for implementing the
Beattie committee’s report. The transitions-to-work
division has the lead policy interest in the so-called
NEET group, which comprises the group of 16 to
19-year-olds who are not in education,
employment or training. We are also responsible
for the new futures fund, which is intended to
enhance the employability of the people who are
most distant from the labour market.
The Beattie committee was concerned primarily
with the transition to learning post-school, and with
improving participation and progression of young
people to enhance their employability. Its specific
concern was young people who require additional
support—typically, they are young people whom
services might not have served well or who might
have fallen through a gap in provision. The Beattie
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committee identified several risk factors that are
associated with poor transitions, such as poor
motivation, poor attainment, lack of qualifications,
and whether a young person had been in care or
was affected by barriers such as homelessness,
mental health problems, learning disabilities and
drug problems.
After the Beattie committee reported in 1999, a
national action group was established to oversee
implementation of its recommendations. The
committee made many recommendations, but the
national action group selected key priorities, which
included provision of key-worker support for young
people through one-to-one support from a person
who can guide a young person and their parents
or carers through all the options, help them to
access options, sustain them and help them to
progress. That was the heart of the Beattie
committee’s recommendations.
The national action group has also considered
improving provision, particularly in further
education and training. The enterprise networks
have developed a new model that is called “get
ready for work”, which replaces the special training
needs skillseekers programme.
The national action group has also worked on
developing a specification for post-school
psychological services. The Beattie committee
recognised that, on the whole, psychological
services support was available for the school-age
population, but that that did not mean that people
could not benefit from it in later life in post-school
settings.
The Beattie committee’s principles affected the
way in which the committee worked and continue
to affect how implementation of its report is
overseen. It is safe to say that the committee
looked for a step change in the way in which a
range of agencies work together to meet the
needs of a vulnerable group of young people. The
committee established a founding principle of
inclusiveness and wanted a learning environment
that would match young people’s needs, abilities
and aspirations. That is crucial. The committee
wanted a range of agencies to play their part in
delivering a range of services so that young
people would have the learning and support that
they needed to participate in post-school
education.
The Beattie committee sought solutions that
were pragmatic, affordable and sustainable. It
placed increased expectations on other services
and some new resources were made available. It
tried to find new ways of working and aimed to
encourage people to sharpen their practice in
every regard.
Mhairi Snowden (Skill Scotland): I am the
policy and information officer with Skill Scotland,
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which is the national bureau for students who have
disabilities. It is a charity and a membership
organisation whose aim is to promote full inclusion
of people with all kinds of disabilities in post-16
education, training and employment. A large part
of what we do is provide an information service
that includes publications, a website and a
freephone helpline, which is mostly for disabled
students, their families and people who work with
them. Much of what I intend to say today will draw
on the issues that those students raise when they
contact our helpline.
Skill Scotland supports the general principle of
the bill and the move towards the use of the term
“additional support needs” and is pleased that that
is being done in line with the Beattie committee
principles. The bill deals with the planning that
must be done prior to a young person’s leaving
school. Some 40 per cent of the calls to our
helpline relate to difficulties during transition and to
how young people can get support. Although the
bill considers all the planning around that
circumstance, we do not think that it goes far
enough and that improvements could be made.
Julie-Anne Jamieson (Careers Scotland): I
am the development manager for inclusion and
employability in Careers Scotland. I have national
responsibility for inclusion and employability in the
Scottish Enterprise area of Careers Scotland—our
organisation has two separate management
structures: one for the Highlands and Islands and
one for Scottish Enterprise.
As my job title suggests, part of my role is to be
responsible for support services for individuals
who experience barriers, so that they can move
into education, training or employment. The other
part of my role is to do with the services that we
provide to help people to implement their career
plans and improve their employability.
Careers Scotland broadly welcomes the bill,
especially the emphasis on a wider definition of
additional support needs, which is consistent with
the Beattie committee. Part of my responsibility is
for management of the Beattie inclusiveness
projects—to which Melanie Weldon referred—and
that work includes ensuring that there is
successful transition for young people, particularly
those who are likely to have difficult transitions
and who might not move into education,
employment or training.
I am happy to elaborate on any of the points in
our submission. Careers Scotland is broadly
supportive of the bill, but we have a few
suggestions on how the code of practice could be
strengthened with regard to transition.
The Convener: I should have said that Wendy
Alexander has passed on her apologies this
morning. Apparently, she is not very well.
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The committee has visited schools and a
number of witnesses have given us evidence,
which has given us a flavour of the sort of issues
that arise further down the school scenario. What
are the pressure points and difficult areas that we
should focus on in relation to the cohort of young
people about whom we are talking as they come
to the end of their school careers and move into
further education, employment or whatever?
Melanie Weldon: Provision of good information
is a key issue and assessment is crucial because
we need to know what a young person’s learning
and support needs are. If we do not know that, we
cannot make appropriate provision. Equally, young
people and their parents and carers need to know
what all the options are. Often, as the Beattie
committee recognised, people have to move from
one professional to another, so key-worker
support is designed to address that problem by
providing a thread that helps people to navigate
the system.
Mhairi Snowden: Skill Scotland agrees with
that. Many of the calls that we receive relate to the
need of young people and parents to know what
various agencies do and how they fit together:
agencies must work well together in order to
support the young person effectively. It is
important to enable the young person to have
access to information and advice on the options
that are available to them, and on how those
options will affect them financially and in their daily
life. In practical terms, it is useful if students can
visit places where they will go when they leave
school and, perhaps, go there for a few days to
get an idea of practical considerations such as the
traffic situation and so on.
Julie-Anne Jamieson: Preparation for transition
should start as early as possible, but at a stage
that is relevant to the young person’s maturity,
because young people mature at different rates.
The young person, parents and carers need to be
fully involved in the process because that is where
many concerns lie about lack of information, about
knowing what is out there and about how different
professionals can help.
Melanie Weldon and Mhairi Snowden raised
important points about co-ordinated planning by
the various support agencies. One of the biggest
challenges for young people is to figure out who
can help them. Key workers—who are employed
by Careers Scotland and other agencies as part of
the inclusiveness projects—can facilitate that
process by working with young people on their
behalf and by liaising with other agencies. The
crucial point is that they do not do the job of other
agencies, but instead make sure that support is
more co-ordinated.
The Convener: What is the key point of
contact—is it schools or other agencies? If it is
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schools, do they have access to the information
that enables them properly to fulfil that role? Are
there difficulties that we should know about and on
which we should focus?
Julie-Anne Jamieson: A lot of the initial
planning for transition starts in school with
guidance or learning support staff. It is important
that those people have access to adequate
information about the range of provision. In
identifying the lead agency to work with a young
person, a lot depends on what destination a young
person is going on to and what their needs are.
One of the difficulties, however—as identified by
the Beattie committee and on which we have been
working with the Executive—is about sharing
information, particularly assessment information
about young persons’ learning and support needs
as identified at school. It is crucial that other
agencies, whether Careers Scotland or FE
colleges, are able to access that information and
identify what appropriate support needs to be put
in place in post-school provision.
Melanie Weldon: I agree that most of the
information is likely to come from schools.
However, Beattie was concerned about people
who are no longer in the school system, so a
range of other agencies need to play their parts,
particularly in the voluntary sector.
Mhairi Snowden: I think that the bill talks in
section 19 about asking other agencies to get
involved to provide help when an education
authority wants it. It is important that the code of
practice covers what help people can ask for and
that it is more specific about looking at
assessment from Careers Scotland. There should
not be an assumption that the education authority
knows all about post-school provision; it is not its
job to know about post-school provision to any
extent. The authority needs to get Careers
Scotland and other agencies involved at that point
and the code of practice could help with that.
Mr Kenneth Macintosh (Eastwood) (Lab): I
ask Mhairi Snowden in particular—it is in her
submission, but others can comment—about the
provision of auxiliary aids and services. Do school
pupils currently enjoy the right to ask for auxiliary
aids and services and, if they do not, how much of
a problem has that been? How many disputes
does it lead to? How has the situation changed
following the Disability Discrimination Act 1995,
particularly in England?
Mhairi Snowden: We deal a lot with colleges
and universities and in that setting, every disabled
student has a right to auxiliary aids and services.
We often find that that is important because they
can take that right and say, “I should definitely
have this”. If they do not get what they need, there
is redress and a way of enforcing that right. As it

540

stands, there is potential for disabled pupils who
do not have a co-ordinated support plan not to
receive auxiliary aids and services. Although that
is covered in the bill and there should be adequate
and efficient education, there is no way of
enforcing that right. To judge by the calls that we
receive to our helpline, it would be useful to be
able to ensure that people get the aids and
services that they need.
Mr Macintosh: Is your evidence directed more
at college-age students than at school pupils? Is
there a problem with school pupils?
Mhairi Snowden: The situation is not always
straightforward—pupils do not always get the
auxiliary aids and services that they need and part
of the reason for the bill is to ensure that the whole
system is sorted out so that they do get them. You
will know that practice varies throughout the
country; there is good practice in some areas and
not-so-good practice in others. The issue needs to
be sorted out. It is about a young person’s right to
have the aids and services that they need to
succeed. It makes no sense that some pupils do
not get those aids and services at school, but do
when they get to college. The fact is that such
pupils might not get to college if they do not have
those aids and services at school.
10:15
Mr Macintosh: The right to auxiliary aids and
services was introduced by the DDA.
Mhairi Snowden: In colleges and universities.
Mr Macintosh: Am I right in thinking that, south
of the border, children and young people also
enjoy that right, and that they can appeal to
special educational needs tribunals, but that that
situation does not apply in Scotland? That is my
understanding.
Mhairi Snowden: Yes. All disabled pupils are
covered by the SEN framework in England and
Wales if they have a statement of needs, whereas
here, because the focus in the bill is on coordination, pupils who do not get co-ordinated
support plans will not have such rights.
Mr Macintosh: We have been given two
suggestions. The first is that we amend the bill to
give pupils the right to aids and services, and to
allow them to appeal to the tribunal for them.
Alternatively, we can ask Westminster to amend
the DDA along similar lines. At the moment,
people south of the border can appeal under the
DDA to the English special educational needs and
disability tribunal. The DDA could be amended so
that similar measures apply in Scotland. Have you
thought about either course of action?
Mhairi Snowden: From my experience of
answering calls from students, the issue is not
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how rights are enforced in a technical sense, but
whether they can be enforced. If the DDA was
amended in that way, the enforcement route would
be through conciliation or the sheriff court or the
tribunal.
Mr Macintosh: So you do not mind which
route—you just want to establish the right.
Mhairi Snowden: That is a technical matter. I
am not sure which is the best route, but the
important point is that there should be a route and
that people get those rights.
Mr Macintosh: I have a separate question on
your point about reasonable cost. I should know
this, but I am asking just to remind myself. Do you
want the minister to issue guidance, or do you
want to change the bill to further define
“reasonable cost”, so that it cannot be used
spuriously as an opt-out by education authorities
in order not to provide services? Do you want that
in guidance or in the bill?
Mhairi Snowden: That would be better included
in the bill, which would tie it in with the Standards
in Scotland’s Schools etc Act 2000. The bill would
state that all disabled pupils have a right to aids
and services, and there would be no easy way of
getting out of that. Refusal on the ground of
unreasonable cost may occur in exceptional
circumstances but, on the whole, pupils need such
things; they do not want them just for the sake of
it. They need them in order to succeed, and they
have a right to them. There should be no easy optout clause.
Ms Rosemary Byrne (South of Scotland)
(SSP): I have a question on identifying support
needs at transition. It has often been difficult to get
representatives of colleges and social services to
go along to final needs assessments. It is good
practice—although that practice has not been
embedded anywhere—for schools to invite and
attempt to bring together all the agencies, usually
at a reasonably early stage; for example, at the
end of secondary 3. Would the bill make that
mandatory? Would the situation be improved by
making it easier to bring agencies together and to
become involved with the young person at that
crucial stage?
To save a bit of time, I would like you also to
deal with the second point that I wanted to make,
which is about young people’s rights. Future Skills
Scotland says that the views of the young person
from 14 years old should be embedded
somewhere—if not in the bill, then in the code of
practice. Young people of that age should be in a
position to express their views.
Melanie Weldon: I acknowledge what you say
about the difficulties in involving people in the
assessment process, but the implementation of
the
Beattie
committee’s
recommendations
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required that a number of agencies raise their
game. Agencies have shown greater willingness
and have acknowledged the importance of joint
planning around individual needs.
Her Majesty’s Inspectorate of Education has
produced a very good document on good practice.
The challenge is to ensure that best practice is
replicated more widely across the sector and,
indeed, in other agencies.
Ms Byrne: Could I add—
The Convener: Just a minute, Rosemary, I think
that you have gone beyond the supplementary
point—
Ms Byrne: My point relates to the earlier
question about identifying support needs.
Currently, if a young person who is going to
college has a specific learning difficulty, such as
dyslexia, which was identified while they were at
mainstream school, the college uses its own
processes, rather than the school’s information, to
identify the learning difficulty. That doubles the
work. We have touched on the matter already, but
perhaps you could elaborate. Do you think that the
bill will provide an opportunity for colleges or
training agencies to use information that schools
provide, instead of their carrying out another
assessment,
or
will
they
accept—albeit
doubtfully—that the young person has a difficulty
that is a current problem?
Julie-Anne Jamieson: I will say something
about assessment and elaborate on a point that
we highlighted in our submission.
A lot of work is currently being done on a more
integrated approach to children’s services and
assessment, so we have a foundation on which to
build. I suggested that, when we come to
implement the bill, we should consider the links
between the various types of assessments—the
co-ordinated support plans and the personal
learning plans that all pupils will have in the next
few years—in order to ensure that the system is
much more co-ordinated. Perhaps it would be
most appropriate to include such considerations in
the code of practice.
Careers Scotland has consulted widely with
statutory and voluntary organisations and has
worked closely with the Scottish Executive to take
forward the Beattie recommendations for a more
joined-up approach to assessment among the
agencies that are involved in post-school
provision. The proposed national assessment
framework will consider matters such as the
respective roles and responsibilities of agencies in
relation to assessment. It will also look at good
practice in information sharing and it will, for
example, develop protocols between various
agencies, such as Careers Scotland and colleges,

543

17 DECEMBER 2003

or schools and a number of other agencies, to
ensure that the process is better co-ordinated.
We have a body of work on which to build. We
must make the links explicit and ensure that coordination happens on the ground. All
organisations will have a role to play in
implementing the bill.
Fiona Hyslop (Lothians) (SNP): The Careers
Scotland submission mentions the importance of
linking the different types of assessment—
individualised educational programmes, CSPs and
PLPs—when the bill is implemented.
Children with CSPs are more likely to have been
the subject of previous interagency work. Are you
confident that, as far as transitions are concerned,
children who do not have a CSP will be treated the
same as those who have one? Will they be given
as much attention by the different agencies? Do
you think that, at 14, all young people should be
given the same rights of access for the transition
period? Will there not be a two-tier system? Will
children with CSPs not have more opportunities
than those without?
Julie-Anne Jamieson: It is important that there
is equity in the system. Young people who have
additional support needs—for whatever reason—
should have the appropriate co-ordinated support
to help them to plan for transition. That needs to
be emphasised in the code of practice.
I do not believe that only young people with
CSPs will necessarily receive that service. There
is much good work on which we can build when
we are considering good transitional planning.
That underlines even more the multi-agency
nature of this issue. All agencies—not just schools
and local authorities—have a role to play. The
support that young people receive should be
appropriate for their needs, whatever those are,
and should be co-ordinated by the various
agencies that need to be involved. Inevitably,
young people with co-ordinated support plans may
need more specialist support, but the principle
should be the same. Young people should receive
multi-agency support to ensure a good transition
that is appropriate for their needs.
The Convener: This is an education bill. Will the
implementation of multi-agency support be
hindered by the fact that we are not making
precise orders for the post-school situation?
Julie-Anne Jamieson: It would be helpful for us
to make links with other policy areas, especially
with the integrated children’s assessment, but also
with other work that is already under way, such as
good practice from the implementation of the
Beattie committee’s report. There is much to draw
on. We must make those links within the code of
practice.

544

I appreciate that this is an education bill and that
it is difficult to be specific about the range of other
agencies, but we should emphasise the multiagency nature of the proposals and the fact that all
agencies will have a role to play in creating links
with other policy that relates to multi-agency
support.
Lord James Douglas-Hamilton (Lothians)
(Con): You have answered the questions that I
intended to ask. It would be enormously helpful if
Mhairi Snowden and Julie-Anne Jamieson, in
particular, were to send in suggested amendments
that they think could improve the bill in certain
respects, along with their reasons. I cannot in
fairness make that request to Melanie Weldon,
because she works for the Executive and will, no
doubt, advise the minister.
The Convener: She is on the inside track.
Rhona Brankin (Midlothian) (Lab): I am
interested in how early preparations are made to
plan for transition. The bill specifies that
preparations should start at least a year
beforehand, but do you agree that the code of
practice will be important in this area? For some
youngsters, preparation for transition will need to
take longer than that.
Julie-Anne Jamieson: As we outlined in our
submission, good practice would be for
preparation for transition to start as early as
possible. I suggest that it should start at about age
14. However, we must be flexible and respond to
the needs of individuals. It needs to be recognised
that some young people would not be ready at that
point. The code of practice will be very important
as a means of setting out good practice.
Mhairi Snowden: It would be useful if the bill
said that, when children are 14, schools should
consider whether it is the right time to start
transition planning. For some young people, it
would be better to start doing that even earlier.
Evidence suggests that long-term planning is
needed for some pupils who have more complex
needs. There should be an assessment process at
14, as there is at the moment. We do not believe
that that provision needed to be changed.
Melanie Weldon: It is difficult to be precise,
because of the wide range of needs with which we
are dealing. What I am saying is consistent with
what Mhairi Snowden and Julie-Anne Jamieson
have said—that the key is early identification of
those people who are likely to require support. In
identifying those young people, one can make a
judgment about when the best time would be to
start preparation for transition planning.
10:30
Rhona Brankin: Do you welcome the fact that
the provision of systematic planning ahead will be
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widened to cover all pupils with additional support
needs? Do you feel that there will be any dilution,
or do you welcome that provision and see it as
important?
Mhairi Snowden: We welcome the widening of
the provision to cover additional support needs at
transition. That is really useful. What the bill does
not say, which would also be useful, is that
additional support needs at transition should be in
the co-ordinated support plans of those who have
them. It may be assumed that consideration will be
given to those needs when a review takes place,
but that needs to be stated specifically, because
transition is often more complicated for those with
a CSP. Because they have had co-ordinated
support before, the likelihood is that they will
continue to need it, and they may have more
complex needs. It is therefore important to include
those needs in the CSP, so that the school has a
co-ordinating role. Whether or not that means
Careers Scotland becoming involved at that stage,
it would be useful to have the needs written down
in the CSP; that would also be good for
information and advice for the young person and
their parents.
Rhona Brankin: Do you mean that those needs
could be incorporated into the CSP just as the
future needs assessment was incorporated into
the record of needs in the past?
Mhairi Snowden: Yes. It is helpful to have a
plan written down, which also means that the
school has more of a role in co-ordinating it. I
welcome proposals on the additional support
needs for young people and the duties
surrounding them, but I feel that it would be better
if those needs were also set out in the CSP for
those who have a CSP. That might be assumed,
and it might be something that needs to be in the
code of practice, but it would also be useful to
have a statement in the bill that that should be a
key part of the CSP.
Rhona Brankin: In essence, that would be a
trigger mechanism for ensuring that co-ordination
took place.
Mhairi Snowden: Yes. It would ensure that
support would start to be co-ordinated. The issue
is not just information exchange, but co-ordination.
Dr Elaine Murray (Dumfries) (Lab): My
question is aimed predominantly at Julie-Anne
Jamieson, but other witnesses may also want to
comment.
It is nice to see you again, Julie-Anne. I do not
think that we have met since we were both
involved in the Beattie committee.
I sit on the Finance Committee and I believe that
that committee received a submission from
Careers Scotland that raised a concern about the
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financial memorandum’s identification of the
number of young people who would require coordinated support plans. The suggestion appeared
to be that up to 20 per cent of young people could
require CSPs. It may not have been you who
wrote that submission, but was the estimate based
on the number of people at school who would
require the co-ordinated support of other agencies
or on the co-ordination of agencies that would be
required at the time of transition, which could be
quite different? When a young person is coming
out of school, more agencies, such as the further
education authorities, may need to be involved.
Julie-Anne Jamieson: The estimate is that 20
per cent may have additional support needs and
might require support, but whether they still need
support at the time of transition will vary
depending on what their needs are. The important
point is that planning for transition must start
before they leave school, and those agencies that
would have a role to play, such as Careers
Scotland, would need to be involved at that stage.
What happens after school is outwith the scope of
the bill, so the reference was to the transition in
preparation for leaving school.
Dr Murray: The financial memorandum revolves
around the estimates of the number of young
people who would require CSPs. Careers
Scotland’s estimate is of the total number of
people with additional support needs rather than
the number of people with co-ordinated support
plans specifically. It is helpful to clarify that.
I take on board what has been said about this
being an education bill that does not influence
what happens after a child leaves school. Do you
feel that the bill should place a stronger duty on
the receiving authorities? Is the bill strong enough
with regard to their obligations or should there be
a ministerial power to ensure that the needs that
are identified by the education authority are taken
on board by the training organisations?
Julie-Anne Jamieson: I am not sure about the
best way of ensuring such co-ordination. I do not
know whether it should be linked with other
legislation or policy, or whether it should be
emphasised strongly in the code of practice. The
important point is that, to enable a young person
to make a successful transition, the relevant
agencies need to be involved—they have a role to
play. Such agencies have particular duties and
responsibilities to the young people and there
should be linkages, but I am not sure of the best
way to develop that. The importance of coordinated support must be emphasised; we have
said a lot about that already. Schools cannot
provide such co-ordination by themselves; there is
a role for the other relevant agencies in supporting
young people into the next stage beyond school.
The Convener: I wonder whether there is a
framework of legislation that affects FE and higher
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education in this context. I presume that both
sectors are covered by the DDA regulations
generally. However, do the sectors have anything
like the school legislation that imposes duties, for
example, for sufficient provision for progressive
education?

that a wider group of young people can benefit.
The young people I mean are those who perhaps
have more chaotic lifestyles—for example, young
people who are affected by homelessness and
looked-after young people. They need intensive
personal support.

Mhairi Snowden: There is the DDA, which
covers disability rights within colleges and
universities, and general legislation—further and
higher education acts—that covers colleges and
universities. Further legislation is coming in the
next year or so to merge the funding councils.

Careers Scotland is leading on a number of
pilots with voluntary sector agencies that have
specialist knowledge and skills in working with
supported
employment,
identifying
willing,
appropriate employers in their local area, finding
people jobs or placements, supporting people and
working in partnership with employers to give them
a sort of leg-up.

The Convener: One’s impression is that
provision in the FE and HE sectors is sometimes a
little patchy. Again, that is not directly relevant to
the bill, but it is a concern if we set in place a
bureaucracy while there are deficiencies at the
other end, as it were.
Mhairi Snowden: Within the DDA, colleges and
universities have a responsibility to conduct a
needs assessment. That is one of the examples
that are given in the code of practice. If a student
does not know what they need as support or
adjustments, a college has the responsibility to
conduct a needs assessment.
The Convener: If problems were identified or
there were variable standards, would that be a
matter for the Disability Rights Commission to
push?
Mhairi Snowden: Yes. The code of practice
states that if a needs assessment did not happen,
that would be unlawful. Thereafter, there would be
the normal procedures of conciliation or legal
action.
The Convener: I want to ask about another
matter on the work side. I am conscious of the
need to support young people who might have a
bit more difficulty in getting into work than others
by, for example, identifying employers who are
perhaps more friendly than the average to people
with difficulties of one sort or another. A couple of
agencies—I came across one that is connected
with the Wise Group in Glasgow—try to make the
links and draw together the information to which I
referred. That is not about legislation, but is there
a gap in that sort of area throughout the country? I
am referring not to statutory agencies but to
linkage activities—for example, people making
proactive links with potential employers and giving
support to young people.
Melanie Weldon: Can I say something about
the work that we are doing on supported
employment? I am sure that Julie-Anne Jamieson
can say something about the links between
Careers Scotland and Jobcentre Plus. We have
been considering whether there is scope to adapt
the model of supported employment that has been
developed for people with learning disabilities so

Julie-Anne Jamieson: As Melanie Weldon
said, we are managing the supported employment
pilots and working with a number of agencies,
particularly in the voluntary sector. We also work
hard to advocate on behalf of young people who
have additional barriers with employers who might
consider taking them on. I believe that the role of
voluntary organisations in doing that is crucial
because they have a lot of expertise in supported
employment techniques and making linkages with
employers. It is probably too early to say anything
about the benefits of the pilots, but we are learning
a lot. Much of the model of supported employment
is applicable to other groups. As the pilots
progress and are evaluated, we will be able to say
more about them.
The links between Jobcentre Plus and
organisations such as Careers Scotland are
important in working with employers to market
individuals who may have additional barriers. A lot
depends on the local labour market, so it is easier
in some areas than in others to get jobs for such
individuals. However, we believe that Careers
Scotland has a role in advocating on behalf of
young people to ensure that they have a good
chance of getting into employment.
The Convener: That is very interesting. The
session has been useful and we are grateful for
the input of all our witnesses. As Lord James
Douglas-Hamilton said, if you want to come back
to us on anything, after consideration of the
evidence or otherwise, we are more than happy to
have any written input from you. In the meantime,
we are grateful for your participation this morning.
I suspend this meeting of the Education
Committee for a short while because the
ministers—the junior minister is coming as well—
are not scheduled to be here until 11 o’clock.
10:41
Meeting suspended.
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10:55
On resuming—
The Convener: To conclude our evidence
session, we are about to take evidence from the
ministers, which is the dénouement of our
evidence taking on the bill. I welcome Peter
Peacock, the Minister for Education and Young
People, and Euan Robson, the Deputy Minister for
Education and Young People. I welcome also their
support team, which comprises Mike Gibson, the
head of the additional support needs division, and
Wendy Wilkinson, the head of the bill team. We
are familiar with Wendy and Mike, having met
them previously in this context.
The Minister for Education and Young People
(Peter Peacock): I thank the committee for the
opportunity to be here. I am sure that we will take
many questions today because the committee has
been taking a great deal of evidence. We have
been listening closely to the evidence that has
been given over the past few weeks. I have made
it clear previously to the committee that wherever
it is reasonably possible for us to make changes to
improve the bill we are more than happy to
consider what we can do in that regard. We look
forward to receiving the committee’s stage 1 report
because it will help us to make further judgments
about what we may want to do collectively to try to
ensure that the bill improves constantly as it goes
through Parliament.
I want to set the bill in the wider context of what
is happening in education, to reaffirm our policy
intentions for the bill, and to address a couple of
specific points that have recurred in the evidence
to the committee. One of those points is to do with
finance; the other concerns the impact on the
families of young people who have records of
needs as we move into the new system.
I wish first to describe where the bill sits in our
overall thinking. One of the big developments that
is taking place in Scottish education is that we are
moving from a producer view of how we organise
services and a system that is built around
providers to a user-led view of how services ought
to be provided. That manifests itself in a number of
ways but, in particular, increasing attention is
being paid to the rights and needs of individuals in
a universal system of education. In recent years,
various policy developments have reinforced that
approach. The most important platform from which
to move forward was the Standards in Scotland’s
Schools etc Act 2000, which significantly changed
the philosophy that underlies the provision of
education. In the past, that philosophy was based
solely on the need for local authorities to provide
adequate and efficient education—a kind of
systems view of how education should be
provided. The act changed that position. While
local authorities still have to provide adequate and
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efficient education, the act made it clear that every
child in Scotland had a right to be educated to
meet their full potential—it was very much a
statement about individuals within the system.
We are implementing a range of other initiatives
to support the thrust of that movement. We have
been issuing circulars on using greater flexibility in
curriculum choices in schools. We have just
started a curriculum review and we are trying to
open up more vocational options for young people
in schools, to provide them with more choice. We
are reviewing our assessment and testing
procedures, to return assessment and testing to
their original purpose: designing learning for the
individual child, not collecting national statistics,
which we can do in a different way.
We are piloting in schools the assessment for
learning programme, through which we are
considering ways of increasing the engagement of
young people in their own assessment,
development and progress in schools. We are
about to review our age and stage regulations,
which predetermine when pupils can sit exams.
We are trying to look for opportunities to support
individuals in the system and to provide more
flexibility.
We have refreshed our vision of comprehensive
secondary schools and tried to make it clear that
we want more flexibility and choice in the system
than there have been hitherto. We are reviewing
initial teacher education, partly to try to ensure that
teachers in the 21st century are equipped to meet
the demands of the 21st century, which include the
broad movement that I described. We are also
working on behavioural support and trying to
attach resources to looked-after children. All of
that work stresses the need for the system to
adapt more to the needs and aspirations of
individuals, not for individuals to adapt to the
needs of the system.
11:00
At the heart of our thinking is the concept of
personal learning plans for young people in
schools, which we see as the means of creating
much better dialogue in every school in Scotland
between individual teachers, pupils and parents.
The aim of the plans is to tailor education to meet
pupils’ aspirations and learning styles, their
desires and their demands of the system. We are
piloting that system in a number of schools to try
to ensure that it is not a bureaucratic approach to
planning, but one that liberates conversations and
allows proper planning. Our ambition is for every
child in Scotland to have a personal learning plan.
We must consider the bill in the context of the
broad move towards individualising education, at
the heart of which are personal learning plans.
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I want to be crystal clear about why we are
promoting the bill and what the policy intention
behind it is. We recognise that Scotland, like any
society, has a group of children with multiple,
enduring and complex needs. The committee has
become familiar with that idea in recent weeks.
That group of young people must be given
particular attention in the system. We believe that
the existing statutory provision, at the heart of
which sit records of needs, does not do as much
as it could do to support that group of young
people.
Members will be aware that the record of needs
emerged from the Education (Scotland) Act 1981,
in which Lord James Douglas-Hamilton may have
had a significant hand, although I do not recall.
The 1981 act amended the Education (Scotland)
Act 1980 and followed the publication in the late
1970s of the Warnock report, which was a major
piece of work. That report introduced for the first
time in the UK the concept of special needs, both
in education and more widely. That was a major
advance because, prior to the Warnock report, the
group of children whom I am talking about were
widely described as ineducable or untrainable—all
sorts of pejorative terms were used to describe
them. The Warnock report’s impact on the system
was to change that perception fundamentally and
dramatically and to identify young people with
particular needs. In essence, the 1981 act, which,
as I say, was a major step forward at the time,
came from the Warnock report.
It has become apparent that the system, which
has operated for about 20 years, has flaws and
weaknesses. Indeed, Lady Warnock has said that
perhaps with the passage of time things need to
move on. The records-of-needs system has been
characterised as bureaucratic and cumbersome—
a record of needs has 10 parts—and as having the
wrong focus. The record of needs is focused on
young people’s deficits rather than on the
opportunities for those young people, the actions
that are required to realise them and the desired
outcomes. We should have ambition for all young
people, including the group that we are talking
about.
The record of needs has not been an active
document in all circumstances. We know from
evidence from school inspections that teachers
sometimes do not even see children’s records of
needs and that children may not know that they
have one. Only part of the record can be
appealed, which is rather anomalous and misses a
key policy point that we have come to recognise in
the 20 years since the 1981 act, which is that
some of the services that we need to bring to bear
to support the education of that group of young
people must be co-ordinated actively. The issue is
not only about school resources, but about
resources in the wider education authority, the
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social work authority, health agencies, the
voluntary sector and other agencies. Under the
present system, the child’s views are not taken
into account.
Quite simply, we believe that we can and must
do better—consistently, not sporadically—for that
group of young people. As I say, the group that we
are talking about are children who have multiple or
complex needs that last for more than a year and
who need significant—I stress that word—service
co-ordination to impact on and improve their
education. I stress that point because we noticed
that not everyone made the connection in their
evidence about the use of other services such as
health and social work to bring to bear
improvements in education. It is not only the
existence of those other services but how they are
directed that is important.
I stress that service co-ordination is crucial. We
know that if the system is going to break down, as
any system can, that is most likely to happen
around the pooling together of services from
different agencies—the scope for service support
breaking down is most acute at that level. We
need to do that better, which will require a lot of
dialogue between professionals, which is why we
emphasise the point in what we seek to do.
We are not the only people who have said that
there is a need for change or who have received
representations on the matter. As members of the
committee know, their predecessors in the first
session of Parliament conducted an inquiry and
they too recommended, among a range of things,
that the record-of-needs system should be
reviewed.
The proposals for co-ordinated support plans
are at the heart of part of the bill—but only part of
it. CSPs are designed to replace the record-ofneeds system and to address the weaknesses that
people have talked about. That is why we include
in the bill a new duty to identify and support all
those with additional support needs—that is not in
the existing legislation. A CSP should become an
active document to improve a young person’s
learning; it should be a live, working document that
is available to all those who interact with them. It
should state what the child is expected to learn
and the support that is required to allow them to
do so; the individual’s rights are at its heart. To
improve the process, the CSP will include a
named contact person and it should be reviewed
every year, or more frequently. Time scales for
that will be set in the legislation, and if they are not
met, appeals can be made.
There will be a widening of appeal rights in
relation to the contents of CSPs, the reasons for
the needs that are specified in the CSPs, the
planned learning outcomes and the additional
support that is required to achieve them—appeals
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can be made on all those grounds. A new appeals
mechanism—an independent appeals tribunal—
will be established to consider those appeals.

have a record of needs but who might not get a
co-ordinated support plan would suffer a loss of
service.

We regard those as significant improvements
that are designed to meet the challenges that have
emerged during the past 20 years, following the
improvements that were undoubtedly made 20
years ago.

On the second concern, children who have
records of needs have packages of services
already and I stress that nothing in the bill will
remove any of those services. To reinforce that, I
have written to the chief executive of every local
authority in Scotland to make it clear that nothing
in the Government’s intentions would remove any
of those services from those children. The extent
to which the services for those children change
over time will relate to how those children’s needs
change; such changes will not relate to resource
questions. I have an open mind on the question
whether we need to do more to provide clarity in
that regard and to reassure parents. Our clear
intention is that the bill should not impact
adversely on those young people.

The bill goes further than CSPs and the
particular group of young people who are involved.
Although it is right for us to pay particular attention
to those with multiple, complex and enduring
needs, central to the bill is the range of other
young people in the system who have pronounced
additional needs that, for a variety of reasons,
occur from time to time. Those needs might be
transient or might occur in the medium term. They
might occur because of trauma or sickness in a
family, or where children are dependent on
parents who are drug abusers or have problems
with alcohol. In such situations, young people are
deemed to have additional needs to ensure that
they learn throughout their school career. We
need to do better by them, and that is where the
duty to ensure that we identify all young people
who have additional needs comes from. We must
not only identify them, but support them
throughout the system. The duty that we seek to
put in place would also ensure that we do that
more consistently throughout the country. There
are already some good examples of work by local
authorities. In the “National Priorities in Education
Performance Report 2003”, which we published
yesterday, local authorities rate their practices in
relation to special education needs, as they are
currently described, as either good or very good.
We seek to get local authorities to the very good
level throughout Scotland and to ensure that there
is consistency in practice. The duty that we specify
will help to achieve that.
The bill is much wider in scope than provision
has been hitherto—rightly so, for the reasons that I
have set out. However, we understand that
particular groups of parents have concerns, and I
completely understand those concerns. If I had a
child with a record of needs and I knew what it had
taken me to get not only the record of needs but
the services that my child gets on the back of it, I
would be concerned if any change was coming,
and I would want to be satisfied that that change
would not adversely impact on my child. I
therefore appreciate the concerns that people
have raised.
There are two parts to that concern. The first is
that, because we are widening the scope of the
legislation, we might shift resources from the 2 per
cent of children who have multiple and complex
needs and spread them across the school
population. The second is that those who currently
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Finance has been another significant concern,
and various scenarios have been put forward in
relation to the financial implications of the bill. The
Convention of Scottish Local Authorities raised
concerns that fuelled the concerns of the Finance
Committee, whose report to the Education
Committee I saw yesterday. Two fundamental
issues are being raised. One is about the costs of
the administration of the tribunal and the second is
about the number of co-ordinated support plans
that will arise in the system.
On the tribunal, we have set out clearly in our
financial memorandum the assumptions on which
those costs are based. They are based on the
experience of a similar system in the south and on
conversations that we have had with local
authorities, health authorities and others. We
believe that those assumptions are correct and
have led to a fair estimate of the costs. However,
any tribunal, by its nature, is demand led, which
means that we can do no more than estimate what
the costs will be. I have to cope with that in my
budget by retaining the flexibility that will allow me
to meet changing demands on the tribunal. That is
no different from any budget that has a demandled element. We need to keep the costs of the
tribunal in context. We are talking about something
like £800,000 a year, which is a marginal sum of
money when compared to the total spend that is
available to me. If the demands on the tribunal are
greater than we have estimated, I can readily find
the money to support that increased activity. I do
not consider that to be a problem for us.
I am conscious that COSLA has fuelled
concerns about the number of co-ordinated
support plans. At first, COSLA indicated that CSPs
would apply to 3 per cent of the school population
compared to the 2 per cent of the school
population that currently has a record of needs. I
should point out that I have not seen evidence
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from COSLA that supports that figure. COSLA
subsequently said that that figure would rise to 15
per cent of the school population. We are clear
that neither of those figures is correct.
As I understand the situation—and I have had
constructive discussions with COSLA over the
past couple of weeks on this matter—the 15 per
cent figure that was given to the Finance
Committee and this committee arises from a
wording change in the draft bill, which COSLA
misinterpreted as a policy change to widen the
number of people who would have co-ordinated
support plans. In a somewhat complex letter to the
committee, we have clarified that there has been
no change to our policy intention. Our estimates
are based on our original estimates, which
embraced everything that COSLA is thinking
about.
We have spoken to COSLA about that, and my
officials have been in discussion with COSLA’s
officials. The gap between COSLA and the
Scottish Executive has narrowed significantly as a
result, and we will continue to have those
discussions.
The second element of the 15 per cent figure is
based on a further misinterpretation and relates to
something that I said earlier. COSLA counted
every child with social work support who also has
an additional support for learning need as a child
who would receive a CSP—even when that social
work support is not to support their learning. For
example, COSLA argued that every looked-after
child would have a CSP, because they have
additional needs and receive social work support.
That is not our interpretation of the legislation.
There are a number of similar examples that
illustrate how COSLA reached its conclusion,
which is based on an incorrect interpretation of the
bill. In our discussions with COSLA, the position is
becoming clearer to it. We are working closely with
COSLA and want to keep the committee informed
of the progress—or otherwise—that we are
making, because we take these important issues
seriously.
11:15
COSLA’s original point was that 3 per cent of the
school population would be eligible for CSPs. As I
indicated earlier, the evidence base for that
estimate is not clear, and it is also logically flawed.
The record-of-needs system accounts for 2 per
cent of the school population. To get a CSP, with
which we are seeking to replace the record of
needs, a child will have to meet an additional
criterion. There is a three-leg test. A child must
have multiple or complex needs and their needs
must be enduring. The third, new leg relates to co-
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ordination. A child must be in receipt of significant
services outwith the education service.
When more criteria need to be met to receive a
CSP than must be met to be given a record of
needs, it is difficult to see how it is possible that
more people will qualify automatically for a CSP.
Our firm belief is that the number of CSPs will be
within the bracket of 2 per cent for records of
needs. In the financial memorandum, we have set
out clearly that we think that 50 per cent of those
with records of needs will be able to get coordinated support plans. We are very confident
about those figures, which are based on sampling
evidence that we have taken on records of needs
and on our discussions with local authorities,
health authorities and so on.
Although we do not believe that we are wrong,
for the sake of argument let us assume that our
estimate is wrong by 50 per cent. That would raise
the number of CSPs in the system to about 75 per
cent of the number of records of needs and would
cost just under £3 million to finance. If we get into
that position, the education budget is planned to
meet that contingency and we will find the money
that is needed. We are committed to this policy
and want it to work. Money of the order that I have
described is readily findable within the education
budget for this purpose. We do not think that our
figures are wrong—we are fairly confident that
they are right. However, in the scenario planning
document that we have sent to the committee, we
indicate that we have made provision for the
situation that I have described and how we would
cope with it.
We are still working with COSLA to explain
further our policy position, so that both parties
have a much clearer understanding of the
situation. We will keep the committee firmly
advised of the progress that we make.
I have spoken for longer than I should have, but
I wanted to set out the context of the bill, to clarify
again the rationale for policy and to deal with the
two bigger concerns that have been raised. I am
sure that members will ask all sorts of questions,
and Euan Robson and I will try to answer them.
Depending on the depth or complexity of the
issues raised, we will refer some questions to our
officials. We will endeavour to deal with all the
points that members make.
The Convener: Thank you. In case legal aid
issues arise, as may happen, I declare my
membership of the Law Society of Scotland and
my consultancy with Ross Harper solicitors.
The minister will be aware that we are trying to
complete the stage 1 report fairly early in the new
year. When do you expect to conclude your
discussions with COSLA and to provide the
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committee with appropriate information about
those discussions, as you have promised?
Peter Peacock: I know that my officials met
COSLA officials last Friday and that COSLA
officials intend to examine further some of their
underlying assumptions. I expect that officials from
the Executive and from COSLA will meet again
very soon, but I cannot tell the committee whether
that will happen before the Christmas recess. We
will seek to do something as quickly as we can
and to provide the committee with the information
that it seeks. I have already had discussions about
this issue with the leader of COSLA’s education
committee. There is a desire on both sides to
move forward as quickly as possible, because we
know that this issue affects the committee’s
consideration of the bill. I undertake that we will
seek to resolve the matter as quickly as we can. In
the light of the convener’s indication that there is a
need for progress to be made before the
committee finalises its stage 1 report, I will speak
again to COSLA about how we can meet that
timetable.
The Convener: That is helpful; without
anticipating the report, the issue is of some
concern to the committee and we want to get it
right. It would be helpful if COSLA and the
Executive could agree the parameters.
You will be aware that the committee has heard
much evidence on the principle of inclusiveness,
effectively saying that you are proposing a threestrand approach of co-ordinated support plans,
additional support needs and then, if you like, the
rest, but that is discriminatory and is not the proper
way to proceed. Do you have any observations on
that?
Peter Peacock: There is a fine balance to be
struck. The context that I am trying to set out is
that of the Standards in Scotland’s Schools etc Act
2000 where there is a duty on local authorities to
educate young people to meet their full potential.
One interpretation could be that that covers every
situation that might arise. Everyone will be treated
exactly in accordance with their needs, so we
would therefore require no more legislation. We
should just repeal the record-of-needs legislation
and base ourselves on the 2000 act. That position
could be argued.
I have a couple of reasons for not choosing that
route. One is that we have and have had a recordof-needs system and a review of that has been
requested by a range of parties who want to
modernise it in the way that we have described. I
am also clear that those children who will qualify
for a CSP have particular requirements and that
the system has to address those. I cannot
envisage a situation arising in the immediate
future where our eyes could be taken off that
group of young people and we could expect the
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good, proper and honourable behaviour of
everyone in the system to ensure that all their
needs are identified. That is not a plausible
argument, and if I was a parent of a child in that
group, I certainly would not think that the argument
was plausible.
From speaking to parents, I know just how much
difficulty they encounter in trying to get the kind of
support that is required for our young people. For
a time to come, we must make sure that we are
focusing our attention on that group of people.
Equally, as I have indicated, we want to make sure
that we are widening the scope of consideration.
We know that young people with social, emotional
or behavioural difficulties might have particular
additional needs because of circumstances that
arise in their families, but they do not have the
multiple, complex and enduring needs of those in
the first group. We think that it is right to make
sure that the system is paying attention to
identifying and supporting those young people.
We are not seeking to be exclusive, which is
why I emphasised my points about how the
system is moving towards taking more account of
individuals throughout the system. Personal
learning plans will seek to meet individual needs
more and more as time goes on. In that way, we
are trying to make sure that we include everyone
in the education system by considering their
individual needs and trying to do better by them.
That does not obviate the need for us to pay
particular attention to young people with additional
needs. That attention will give that group of young
people the protection that they require. It will also
make sure that the system focuses on those
individuals who have additional needs. Our
intention is not to be exclusive or to divide the
picture; it is rather to be inclusive while making
sure that we are giving proper attention where it is
deserved.
The Convener: Do you accept the suggestion
that your argument would be more persuasive if
you were dealing specifically with children with
complex needs, rather than adding on the CSP
requirements and the need for service coordination in the slightly sideways way that you
are? I understand why there is a need for service
co-ordination in certain cases, but it does not
necessarily identify with the most compelling
cases in the system. The definition is slightly
sideways, if you follow my point, particularly when
we bear it in mind that there are bundles of rights,
appeals and tribunals that follow from a decision
on whether someone requires a CSP. Do you
follow my point?
Peter Peacock: If I do not answer your point,
please tell me.
If you are saying that how we have designed the
system leads to that kind of exclusivity—
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The Convener: Can we pause for a moment to
see if we can kill the noise from that very loud drill
outside?
Peter Peacock: Someone is digging up the
road.
The Convener: Are you happy to continue?
Peter Peacock: I am happy to continue.
The Convener: It is a bit awkward to say the
least.
Peter Peacock: Perhaps the noise is not as bad
for me at this end of the room.
The Convener: I do not think that there is
anything that we can do about it.
Peter Peacock: I hope that I picked you up
correctly. Having an appeals system for young
people with a CSP that attaches greater rights to
that group of people is simply born of our
experience. We know that, because these children
have multiple, complex and enduring needs, by
definition they require more co-ordination than any
other group of young people. That means that
there is potential in the system for relationships to
break down and parents rightly seek services to
meet the needs of that group of children. Given
our experience over the past 20 years—what we
have seen and the complaints that we have had
about the lack of appeals processes and so on—it
is necessary to attach particular rights to that
group of young people because their particular
needs make engaging with the system complex.
That is not designed to elevate a group and give
them additional rights compared with any other
group of young people. In relation to the other
group of young people who have additional
support needs, we have sought to ensure that
mediation services and dispute resolution
procedures are in place, because we also know
from experience that situations can break down,
and that dialogue between an authority and a
parent can break down.
It is a pragmatic approach. It is about ensuring
that, in the system, we attach the right importance
where we can, and about ensuring that we have
the right provision, because levels of need vary
throughout the system. It is a pragmatic approach
that is born of experience over a number of years.
The Convener: I want to press you on that. You
are suggesting to the committee that the areas of
difficulty are primarily those where there is coordination with other support services, but the
evidence in support of that is anecdotal. Is there
information on appeal mechanisms, under the
record of needs or otherwise, to back up that
suggestion? The impression that one gets from
the evidence of parents and other people is that
the areas of difficulty may relate more to autistic
spectrum disorder issues or dyslexia issues,
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where there have been bigger issues in many
instances than with the co-ordination of support.
Peter Peacock: In a second I will get Mike
Gibson to answer based on his experience. I
talked to parents over the summer, and one of the
issues that was raised—and in the context of
those meetings it might be anecdotal, but to those
parents it is extremely real—was that if the system
is going to break down anywhere, it is going to
break down where there is co-ordination. When
you get beyond the confines of the school and the
education authority—which are well connected—
and you start bringing in other professionals and
interests, the scope for breakdown is enormous.
That is why we made co-ordination a touchstone
in the bill, because we know that if we do not get it
right, we will more than likely fail that group of kids
over time. That is where that derives from.
Mike Gibson will have more evidence on
inspection reports and the work that he has been
doing over a number of years.
Mike Gibson (Scottish Executive Education
Department): Some of the previous witnesses
spoke about arrangements for transition from
school to post-school, and raised the issue of
ensuring that there is good integration of services.
One of our major policies, published in the “For
Scotland’s children: Better integrated children’s
services” report, is to ensure that services are well
integrated. When we gathered evidence at the
consultation phase of the bill, and prior to it, it was
clear that one of the concerns of parents is how
services from outwith education can be aligned
with what education is trying to do for children. As
I am sure you have heard, that applies specifically
to health services, therapy services and, in a
number of cases, social work department services.
That is why emphasis has been placed on better
co-ordination and integration of services for young
people.
Peter Peacock: I have a broader point, which
reinforces why we are keen to cover these issues
in the bill, and although it is in relation to a
different subject, the same issues arise. That
subject is the child protection issue that we have
seen recently. I have made it clear to the
Parliament that I have been profoundly shocked
by what I have discovered in recent months about
the lack of co-ordination between education, social
work, health, the police and so on, as it is
manifested in relation to child protection. Other
parliamentarians round the table have been
equally shocked. We are all convinced that we
need to do more.
What worries me about that is that it is
symptomatic of something that happens much
more widely in the system. There is a group of
kids who are at the pinnacle of identified need,
and who are in some cases on risk registers, and
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yet the system still breaks down. If it is breaking
down at that point, we know from experience that
it will break down in other situations. One of the
great challenges of government is to join up
government more effectively. That is one of the
reasons why we have introduced the bill. We are
talking about a group of young people who require
co-ordinated services, and we must identify that as
a key feature of their needs if we are going to
serve them properly. That is why we are trying to
emphasise that point.
11:30
The Convener: We have a definition of
additional support needs as existing where there
are one or more complex factors to people’s
circumstances, which continue for more than a
year. That is already a fairly substantial definition,
with quite a number of hurdles to overcome within
it. We then have the link with the co-ordination of
support needs. A number of witnesses have the
perception that, after the considerable difficulty
involved in achieving record-of-needs provision,
that provision will be lost. You have touched on
that. I wonder whether ministers have considered
whether there is any merit in having a single
tribunal system. To control the numbers there
could perhaps, in suitable instances, be a degree
of difficulty in accessing such a system. A single
system might give confidence, do away with some
of the transitional issues and give people a
uniform series of rights where they are looking for
provision relating to the complex problems that
their children may have. [Interruption.]
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practice will improve with regard to the relationship
between parents and local authorities. The code of
practice, which is at the heart of the bill, will also
help to specify good practice in a variety of
circumstances. I hope that that will take care of
most of the situations where good professionals—
with which the system is populated—work with
parents and children, so that those professionals
ensure that the needs of the children are properly
identified and that plans of action that suit those
individuals are implemented. Where that does not
happen—and we know that it will not happen in
certain circumstances—we want to have a
mediation system, so that we can try to resolve
those difficulties as early as we can.
We know also, though, from speaking to groups
of parents, that they thought that that was not
sufficient and that there had to be something
beyond that. Some would argue for access to a
tribunal and others would argue for some extra
mechanism. That is why we put in the dispute
resolution procedure. We have a lot more work to
do on that, which the committee may want to ask
questions about later. The dispute resolution
procedure is to ensure that we have tried to
account for that group of young people without
necessarily going to the tribunal, so that we can try
to keep the tribunal for the complex group of
issues that require detailed attention and the coordinating aspect of the tribunal. That is the logic
of it. We are trying to achieve a coherent system.
The Convener: It appears to result in a fairly
complex system. That is one of the troubles, but
perhaps we will come back to that.

Peter Peacock: Excuse my coughing. It
happens from time to time and I have managed to
survive every episode so far. I may splutter a bit—
it is because I have a cold.

Mr Adam Ingram (South of Scotland) (SNP): I
would like to focus on the general principles of the
bill and perhaps to consider what problem the bill
is designed to solve.

We have considered issues around the extent of
the tribunal system. The dispute resolution
procedure that is in the bill was not there originally.
It was specifically designed to try to fill the gap
between the tribunal system, which is for that
group of young people whose needs we think are
most complex and difficult—organisationally, as
well as in terms of their individual needs—and the
generality of the system, where all additional
needs require to be identified. We were clear, as
ministers, that there was too big a gap and that we
had not fully accounted for the circumstances
where people would not have access to a tribunal,
but would probably still require access to some
other form of reconciliation because of the nature
of the dialogue that they may have with the local
authorities.

Surely the aim of the bill is to reduce the current
inequalities in educational outcomes through the
provision of more flexible and individualised
teaching and support for all children? If that is the
case, how do you respond to the view that a more
powerful safeguard for children with additional
support needs would be to strengthen the
universal system? It is said that systems for
everyone tend to have higher standards than
those for sub-groups.

We hope that professional practice will improve
throughout Scotland as a consequence of the bill,
and that the focus and the emphasis will change.
We hope that, generally speaking, professional



562

Following on from that, why was a decision not
taken to streamline the current system? I
understand that consultees favoured that way
forward. Why not go for an organic development of
the kind that is being pursued in England and
Wales? I understand the resource emphasis on a
strengthening of the universal system for support
of children. It is anticipated that that will reduce the
demand for statements or records of needs.
Would that not be a much more inclusive
approach to take?
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Peter Peacock: I think that I picked up on a
number of those points in response to an earlier
question from the convener. In an ideal world, it
would be commendable to move to that universal
system. That is partly why I laid such emphasis on
the general move within our universal education
system to identifying the needs of all individuals in
the system more effectively and of tailoring
education to suit their needs. The personal
learning plan is at the heart of that. We are moving
in that direction and we want to move in that
direction.
At the end of the day, however, we have to
make a judgment about whether that would be
likely to ensure that the current needs of groups of
people in the system are protected in the short or
medium term. My experience—and all the advice
that I have had and the feedback that I have
received from parents—tells me that we have to
ensure that the group of young people who have
complex, multiple and enduring needs get the
services that we know they require. We need to do
that in a systematic way and we need to place a
duty to do that. That is why we have come to a
judgment that, notwithstanding our desire to
improve universal provision in the way that you
have described, it is still right for us to attach
particular attention to those who have barriers to
learning in particular ways.
I described the effects that the Warnock
committee had on identifying special needs as an
issue and changing the climate of how we
approach that; 20 years later we are trying to
move that on. I would love to think that, in years to
come, we would all be entirely satisfied that the
universal provision that our direction of travel
would provide would meet all the requirements in
the particular way in which they manifest
themselves in the system. That would be a
laudable aim. We are not there yet.
I know that parents would be shocked if we were
to say that we were going to withdraw the special
attention that has been given to young people who
have the needs that I have described. Parents
would be aghast if we were to say that we were
just going to allow the system to cope. All their
personal experience would tell them that that
would be the wrong thing to do. We must ensure
that we protect the special attention that those
young people get.
I want to be clear, however, that in principle I am
not against the moves that Adam Ingram
describes that would ensure that universal
provision is much better. That is the direction of
travel that we are moving in. That is why we are
piloting personal learning plans and doing all the
other things that I have talked about. We want to
improve universal provision. Ultimately, that might
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be the most inclusive way to provide support, but
in the short term it would not be the right way.
Mr Ingram: Basically, in order to justify the
difference in policy direction between what we are
doing up here and what is happening in England
and Wales, I was looking for some sort of
suggestion that the Scottish experience or Scottish
conditions are different.
Peter Peacock: I have to say that I have not
paid a huge amount of attention to what is
happening in England and Wales. What we have
been doing is listening to what people in Scotland
have been saying to us. I pay as much attention to
what is happening in France or Italy or anywhere
else as I do to what is happening south of the
border. The issue is not one of seeking to mimic
by accident or design anything that is happening in
the south. We are trying to design a system that is
suitable to our circumstances in this context. If that
happens to be the same as other systems, it will
mean that we have all arrived at the same
conclusion.
Mr Ingram: The committee has received a lot of
feedback to the effect that, for all the aspirational
language about the move away from the idea of
special educational needs to the broader concept
of additional support needs, the ethos of the bill is
little different from that of the legislation that it will
replace. A bureaucratic process will still have to be
gone through to access co-ordinated support
plans rather than records of needs, and families
and education authorities will still be locked into an
adversarial system in which the onus will be on the
parents to enforce the law. Only a minority of
parents will have the confidence and capability to
take on a local authority. I put it to you, minister,
that the bill will do nothing to enhance the
Executive’s inclusion or social justice agendas.
Peter Peacock: I reject that point firmly. The
intention is to ensure that young people who have
additional needs and barriers to learning are given
additional support so that they can be included in
society. The aim is to include those young people
more, not to separate them out and put them into
a corral. The fundamental aim is to recognise
individuals’ challenges and barriers to learning and
to attach resources to them to ensure that they
have the best possible chance of being a full part
of society.
Some people have put it to me that the bill will
simply provide a reform of the record-of-needs
system and no more than that. Even if the bill did
only that, it would be justified because we know,
for the reasons that I have set out, that the recordof-needs system does not meet needs in a variety
of ways. Other people have said that the bill will
completely ditch the present system and introduce
something entirely new that meets different
objectives. I do not mind whether people think that
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the bill is an honest revision of the record-of-needs
system with a new label but which does the right
thing, or that it is an entirely new system that does
the right thing; the important point is that we do the
right thing for the group of young people involved.
I do not care what labels are attached to the
process of change.
The new system will be bureaucratic to a certain
extent, but it will deal with complex situations. We
know from experience that we must build in certain
provisions to allow the necessary dialogue at local
authority level. I sincerely hope that we will see a
change in the adversarial nature of the system, but
from my experience of the bill and of previous bills
that touched on similar issues, I know that there
has been a complete breakdown of trust between
groups of parents, and individual parents, and the
education system. I regret that, as do
professionals in the education system and
parents, but it is a fact.
We must ensure that we provide means through
which parents can have the necessary dialogue to
achieve the services that their children require in
the system. The dialogue should be a proper one
between the professionals who have wider
experience of such situations, the parents who
have aspirations for their children, and the young
people themselves. That is why we have tried to
produce a graduated process, which will move
from what I hope will be good professional practice
that meets young people’s needs, to a system of
mediation if those needs are not being met. We
will then have a dispute-resolution procedure, if
that is required, and the tribunal. The bill will
introduce other improvements such as a contact
person or named officer in local authorities who
will help support CSPs. We will put in place a
range of provisions to try to ensure that we move
away from hard adversarial situations to managed
situations that allow proper dialogue and proper
progress to be made for the young people
involved.
Obviously, we do not wish to create
bureaucracy, and we certainly do not want an
adversarial system. However, I cannot see which
bits we could successfully take out of the system
that we have designed so far, which has been
designed in response to what people have said. It
would not be right to take out the mediation
service or dispute-resolution procedure ostensibly
to make the system less bureaucratic. We must
have a range of provision to ensure that we take
account of young people’s needs.
Rhona Brankin: The vast majority of witnesses
welcome the broad thrust of the bill and regard it
as introducing a more inclusive system, but there
are areas of concern. I draw your attention to the
question of duties on both education authorities
and other agencies. A concern has been
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expressed that the duty on other agencies is not
strong enough. If a parent has a youngster with
complex, enduring needs, a co-ordinated support
plan and a physical disability, how will the new
legislation ensure that they have access to the full
curriculum? In physical education, for example,
the youngster may require physiotherapist-led
exercises or special swimming sessions. How
would the bill make it easier for the youngster to
have access to those kinds of provision?
11:45
Peter Peacock: I will make several points. This
is an education bill, so it views matters through the
eyes of education and focuses on how we bring
resources to bear to support children’s
experiences of education and, as Rhona Brankin
suggests, how we support that experience in many
other ways. That is why the primary duties in the
bill are placed on education authorities.
However, the bill makes it clear that other
agencies that have an impact—the health service
and other parts of local authorities, such as social
work departments—have a duty to bring to bear
their resources to assist in the fulfilment of those
requirements. The focus of the bill is primarily on
education authorities, but the duties that it
imposes extend far beyond that. Health authorities
and others should be under no illusions but that
they have a duty to ensure that the measures set
out in CSPs are taken to help young persons. The
bill states explicitly that that must be done. In
future, the requirements that have been placed on
local authorities by virtue of the duty to which they
are subject ought to help to provide the resources
that people seek to manage the situation of
individual children in the classroom and to improve
their lot.
One concern that has been expressed is that
tribunal decisions in relation to CSPs are binding
on local authorities. For that reason, people think
that they are not binding beyond that authority. We
believe that we have dealt with the issue fairly
effectively. A tribunal might alter the content of a
CSP and place a duty on a local authority to
implement it—the local authority would have to do
what the tribunal said—but the duty on other
authorities would kick in at that point. From the
change that the tribunal required to be made to the
CSP, a duty would flow out to the health
authority—the body that is cited most frequently—
to support the CSP. Other agencies are also
bound in by that process.
It has registered with me that people are anxious
about this issue. We will be interested to hear
what the committee has to say to us about it and
whether there are other things that we can do to
provide the reassurances that people need.
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However, in legal terms, we think that we have the
matter covered.
Rhona Brankin: If when HMIE is inspecting the
provision that is made in schools and considering
co-ordinated support plans, it discovers that an
aspect of a youngster’s curriculum is not being
delivered due to the failure of an outside agency,
what will happen?
Peter Peacock: Increasingly, we have
multidisciplinary inspection teams in schools. The
thrust of what we are doing in relation to integrated
community schools and so on implies that,
increasingly, we should take a multidisciplinary
approach.
If an aspect of a CSP was not being delivered
due to failure by the education authority, we would
expect the authority to act on that point. The bill
places education authorities under a duty in law to
ensure that they are attaching the necessary
resources to a young person. If they are failing to
do that, they are failing in their statutory duty and
the local authority should act on that. If the local
authority fails to act, there is a section 70
procedure that allows a complaint to be made to
the minister, on the basis that the local authority
has failed in its statutory duty. I would then be able
to direct a local authority to take the appropriate
action. Frankly, I hope that such a situation does
not come about, because one of the bill’s
purposes is to ensure that a local authority’s duty
is clearly and precisely indicated, which is not
legislatively the case today.
Similarly, if a health authority does not do what it
is required to do regarding the identification of
needs, it will be failing in its statutory duty. A
health authority will have a duty to support a local
authority in meeting the requirements of a CSP.
Again, we will be able to act on any failure to do
that. I hope that such action will not be necessary.
However, ministers will have extensive powers to
require action to be taken in particular situations. I
hope that people will buy into the spirit of the bill
and ensure that services are improved. However,
in extremis, if services are not improved, we will
have a range of powers at our disposal to ensure
that matters can be acted on.
Rhona Brankin: I have a question about duties
for youngsters under three. Education authorities
will be able to assist in, rather than have a duty
towards, the identification of needs and will offer
advice for children and young people who are not
in the public system, such as those under three
and those who are being home educated or
attending independent schools. Concern has been
expressed to us about that, because currently the
record of needs is available for youngsters from
the age of two and because for some youngsters,
notably those with autistic spectrum disorder, the
identification of needs may take place at the age
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of 18 months, when a child requires complex
support and joint planning. Can you reassure the
committee that you will not make it harder for
parents to get support for children under three?
Peter Peacock: That point has registered with
me, but I ask Euan Robson to pick up the
question, because he has been considering the
relevant details.
The Deputy Minister for Education and
Young People (Euan Robson): Clearly, the issue
to which Rhona Brankin refers is important. There
is no intention to remove existing rights, but we
are still looking at the area in detail. Concerns
have been expressed about nursery provision, for
example. Where a nursery is clearly a local
authority nursery, the bill’s provisions will cover the
children in it. Similarly, children will be covered
where a local authority is involved in a partnership
with a private nursery.
Where children are outwith the public sector—in
home education or exclusively private nurseries—
we suggest that the parents have opted not to
have their children within the state sector.
However, rights will be available to them to enlist
the support of a local authority. Our current
proposal is that there will be no specific duty on a
local authority in that respect, but we want to
reconsider that issue, because we are not clear
about the numbers that might be involved.
We will consider provision for under-threes
before we come back to the committee. If the
committee uncovers specific advice or information
from an evidence session, we will be interested to
hear it. We are particularly interested in the
committee’s views on the under-threes—the
committee is right to highlight such an important
area.
Rhona Brankin: In our evidence, we heard that
there was concern that the education authority’s
ability not to do anything that
“is not practicable at a reasonable cost”

could be seen as a get-out clause. The Disability
Rights Commission suggested, as an alternative
to the test of “reasonable cost”, a test of
“reasonableness”. What are your thoughts on
that?
Peter Peacock: The provision to which you
refer was not put in the bill to try to create an out—
I want to be very clear about that. I know from my
experience that local authorities are sometimes
involved in major bits of expenditure in relation to
an individual child. If it is right and proper for that
to be done, it should be done. There is a general
presumption that no local authority can act
unreasonably. It would be illegal for a local
authority to do so in any circumstances. We do not
believe that the provision to which you refer will
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change that general presumption. I am always
open to considering particular forms of words to try
to make our intentions clear. However, our
intention is clearly not to introduce a get-out
clause. Apart from anything else, the code of
practice will pick up good-practice issues in
relation to individual children’s needs.

quoted in the Financial Memorandum have been underestimated, potentially very significantly.”

The Convener: I want to return to Euan
Robson’s point about people who are outwith the
public sector. He referred to nursery school
provision, but the point also applies to people who
have fought with the local authority and taken their
children out of the school sector. Why will there be
only a power rather than a duty to provide other
services, which, after all, CSPs are all about?

We accept your commitment to try to resolve
some of the financial issues, minister, but if you
cannot do so satisfactorily, will you be prepared to
delay the bill to allow us to get to the root of some
of the financial concerns and discrepancies? For
example, the Executive’s figure for the number of
people who will have a CSP is 50 per cent smaller
than COSLA’s figure.

Euan Robson: We are happy to consider that
issue. Where a parent decides actively not to be
part of the public sector, we must respect that and
we should not impose a duty on local authorities in
that situation. However, I take the point about
situations in which there has been a dispute. One
would hope that, in such situations, the
mechanisms for resolution of the dispute would
apply and appropriate provision would be made for
the child as a result either of mediation or of
dispute resolution. Where there is a complete
breakdown, the parents must understand that, if
they take their child out of the public sector and
opt for the private sector, there will be less
coverage for them than there would be if they
remained in the public sector.

Peter Peacock: I do not anticipate a delay in the
bill because we are confident that the figures in
the financial memorandum were set out fairly. For
the reasons that I have given, we do not believe
that COSLA’s evidence stands up to scrutiny. That
results
from
COSLA’s
understandable
misinterpretation of a change in the draft bill—
COSLA interpreted that as a widening of what we
seek to do, whereas we did not aim to widen that
at all. It is now clearer to COSLA that we do not
seek other things from the bill that it thought that
we were seeking. I think that the committee will
find that the gap between us and COSLA will
continue to narrow.

I stress that we are interested in hearing the
committee’s views on the issue, because we are
still considering the matter in detail. In particular,
we need to find out about the number of parents
who are in such situations, because we are not
entirely clear about that.
Peter Peacock: On the under-threes and the
point that, whereas some parents choose
positively to move outwith the public sector, many
others in other situations do not have a choice and
have to do so, our intention is that local authorities
should not withhold the use of their power
unreasonably in those situations. We are
considering those issues further.
Euan Robson: We may construct specific
provisions for situations in which there is not a
practical option for parents to get their children into
the public sector—in rural areas, for example—but
the matter must be considered further.
Fiona Hyslop: I move to financial questions.
The minister must acknowledge that the Finance
Committee’s report is highly critical, although he
addressed some of the points in his introduction.
The report states:
“It is patently obvious that until a Code of Practice has
been developed … costs cannot be properly ascertained
and there remains the very real possibility that the costs
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The report also states:
“the Committee has not been reassured on key
substantive matters and it remains extremely concerned
that the Parliament could be asked to approve legislation
without being made aware of the full financial implications.”

We are committed to the policy and we believe
that we need to make progress. Even if we have
got the figures wrong in the scenarios that we
have set out for the committee, within certain
parameters we are prepared to find the cash to
ensure that the bill makes progress. I do not think
that the situation that you described will arise.
Fiona Hyslop: The committee will have to wait
and see on that one.
Peter Peacock: Indeed it will.
Fiona Hyslop: As a result of the bill, will there
be more and better support services for children
with additional support needs?
Peter Peacock: Absolutely.
Fiona Hyslop: I am interested that the financial
memorandum from the Executive concentrates on
the cost of CSPs. You are committed to the
provision of more and better services for children
with additional support needs, so let us talk about
those who do not have a CSP. In your submission
to the Finance Committee, dated 28 November,
you state at paragraph 4 that you will be
“filling the gaps in services”,

which
“is acknowledged as a cost implication of the Bill”.
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However, you go on to say:
“there was no particular group of children with additional
support needs who were not receiving any support for their
learning.”

You say that the bill builds on the provisions on
mainstreaming in the Standards in Scotland’s
Schools etc Act 2000. We know from Audit
Scotland’s report that there are concerns that the
cost implications of mainstreaming have not been
thought through, but still you have not stated in the
financial memorandum the additional costs that
are required to meet the additional support needs
that clearly will exist for those children who do not
have CSPs. Why have you not included the costs
of support services for those children in the
financial memorandum?
Peter Peacock: There are several points in that.
I say—with respect to the Finance Committee—
that the point that you have picked up is the point
that has been missed. The gap in service level,
which is what you are talking about, is potentially
the most serious of all the issues.
12:00
Fiona Hyslop: That is why I am asking about it.
Peter Peacock: I accept that that is why you are
asking the question. Our broad policy intention
covers: mainstreaming provisions; behavioural
support for young people in schools, in relation to
the poor behaviours that manifest in some
situations; looked-after children; and doing better
by any group of children who have additional
support needs.
One thing that we have been clear about
doing—and that is why it is not in the financial
memorandum; it is part of our general policy
approach—relates to the substantial additional
resources that are coming into education over the
next three to four years, in particular additional
teaching resources. We have been clear that a
significant priority for those resources will be
young people with social, emotional and
behavioural difficulties, young people with
additional support needs—who are referred to in
the bill—looked-after children and others, to
ensure that we do better by them generally. That
is part of our policy rationale for increasing the
number of teachers in our schools and for
attaching more resources generally speaking. As
you will know, substantial resources are coming
into education, which will allow us to do that.
Some local authorities are already doing
extremely well in providing services. Through the
bill, we are seeking to ensure that extremely good
practice in local authorities is replicated throughout
Scotland, so that there is no postcode lottery of
services. The code of practice will help us to
establish solidity between different local authority
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areas and to ensure that we do better by
everybody across local authorities.
Fiona Hyslop: Why is the biggest cost
implication of the bill not reported in the financial
memorandum?
Peter Peacock: That depends on the extent to
which one calculates that the gap in services
exists in the way that you described it. I was going
to say that local authorities are doing extremely
well—in their own reports, they believe that their
performance is “good” or “very good” in relation to
young people in this sector—so a substantial
amount of need is already being met in the
system.
I am saying that we want to do better generally,
which is why we have supported the additional
teachers who are coming into the system. That
additional support is not particular to the bill; it is
across a range of our policy considerations. That
is why the policy memorandum quite rightly says
that it is difficult to give a specific figure. Indeed, it
will always be difficult to give a specific figure. We
seek to float up the total amount of resource,
attaching it to those young people to whom I
referred, and to improve the service levels—to
come back to your original question—by that
process. The financial memorandum sets that out
clearly.
Fiona Hyslop: It is interesting that the
documentation from the bill team makes little or no
mention of additional teachers being a main
resource implication. The documentation stresses
the national priorities action plan, funding for which
is due to increase by £13 million next year and £8
million thereafter. That is less than the money that
was
allocated
to
implementing
the
recommendations of the report “Determined to
Succeed: A review of enterprise in education”.
Peter Peacock: The changing children’s
services fund and a range of other funding are
also coming on stream. The point to be clear
about is that the substantial additional resources
that we are putting into teaching in the round in
Scotland are in part justified by our desire to do
better by those young people without CSPs, those
with particular emotional, social and behavioural
difficulties, looked-after children and so on. The
cash is coming in irrespective; it is an
improvement in the system. The bill underpins the
statutory way in which those young people will be
better identified, but the resource will be put in to
ensure that that is being done.
Fiona Hyslop: There is a worry that the bill
might be built on sand. The Auditor General’s
report on mainstreaming—
Peter Peacock: But that is exactly one of the
reasons why we seek to put more resource into
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the area. We want to do better by all those young
people.
Fiona Hyslop: I suggest that it might be helpful
to the committee if you were to document all that
information in one piece of paper.
The Convener: Mike Gibson provided some of
the information to which Fiona Hyslop refers when
he gave evidence.
Fiona Hyslop: In its written submission, the
Scottish NHS Confederation said that it believes
that an additional 60 therapists will probably be
needed in each of the three categories of
therapists, which would mean a total of 180.
However, the budgeting explanation tends to show
that the funding is for bureaucratic requirements.
Is that a short-term fix for bureaucracy? Do you
genuinely want to ensure that more therapists are
available? If so, where is the costing for that?
Peter Peacock: The confederation’s evidence
specifically identifies the need for additional
therapists, which was not identified by the health
colleagues who were part of the team that
considered the bill’s costs. However, we know that
the lack of therapists is a problem and we are
taking strong action to improve the situation. I
discussed with Malcolm Chisholm and other
colleagues recently all our needs for additional
staff and the impact of that on universities, which
train and produce people. Very much part of our
planning is to increase the number of therapists to
a figure that will more than deal with the points
that the committee has raised. Again, that is a part
of a general policy that has been known about for
some time.
Euan Robson: Training, which Peter Peacock
mentioned, is an important issue. Obviously, there
will be an implementation phase for the bill.
However, local authorities currently receive a
specific grant of £8.4 million per annum for training
purposes and there was a recent announcement
of £9 million for social work training. In addition,
there is the on-going teacher education review and
much effort is going into continuing professional
development. The issue is allied to the point that
Fiona Hyslop raised about resources. There are
resources for training, which will be an important
part of the delivery of the bill’s principles and the
improvements that the bill will bring.
Fiona Hyslop: Are you talking about social
worker training or teacher training?
Euan Robson: Both. It is important to recognise
that existing provision will be able to make a
significant impact in delivering the bill’s principles
and the improvements that the bill should bring
about.
The Convener: That is very helpful.


500

574

Rhona Brankin: I believe that we all agree that
there are big implications for training. We need to
find out where the space and time will come from
for that training. More important, will the training
be rolled out before the bill is fully implemented?
Euan Robson: Yes. That is the intention. There
will be an implementation phase for the bill.
Existing training structures should be able to
provide the specific training that will be required to
deliver the bill’s content. Additionally, there will be
a need for information provision. As members will
recall, information was delivered to parents
through a bag drop, so called because the
information goes into children’s school bags.
There will also need to be information provision
after the bill receives royal assent to explain the
bill’s content to parents and practitioners. All that
will be done, as it always is with legislation. I
emphasise the fact that we understand the
importance of training and people’s access to it.
The coverage is adequate to ensure the delivery
of the objectives.
Peter Peacock: As Euan Robson said, we have
a group that is helping with the implementation
plans—the group comprises people from across
the various sectors, including the voluntary sector
and parents. We expect the group to help us to
identify particular needs.
Much is being done with regard to social work,
as Euan Robson said. In education, the initial
teacher education review is designed to ensure
that, in future, the particular group of needs will be
dealt with more effectively as part of teacher
training. There are huge new opportunities with
regard to continuing professional development
because of the changes arising from the McCrone
settlement, the chartered teaching programme and
so on.
Rhona Brankin: How can you ensure that
training is going on in the health service, for
example?
Peter Peacock: The implementation group
includes people from the health service. It is our
intention to ensure that the policy is embedded in
the health service just as it is in our education
system. Malcolm Chisholm and his colleagues in
the Health Department will help to implement
recommendations
that
flow
from
the
implementation group.
Dr Murray: I am a member of the Finance
Committee as well, so my first question relates to
it, slightly. The Finance Committee’s point about
the tribunals did not relate to the additional cost to
the Executive as much as to the possibility that, if
the tribunals were persuaded to overrule the
judgments of the education professionals, that
might result in a skewing of local authority
resources to the services that are provided to
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children with parents who are articulate or who
can afford lawyers. There was a concern that
resources could end up being removed from the
more general support for children with additional
support needs or from children in mainstream
education who did not have additional support
needs. How do you react to that concern?
Peter Peacock: Again, we must keep the matter
in context. The projection in the financial
memorandum of the number of cases that would
go to the tribunal, based on the incidence of
tribunal cases in England and Wales, was around
300. In terms of the total number of cases, that is
quite low. Even if that projection is wrong, I do not
think that we are talking about a huge number of
young people.
Dr Murray: Yes, but is it not possible that the 50
per cent of children who lose their record of needs
at the point of transition could come back to the
tribunal to appeal the decision?
Peter Peacock: Indeed, but equally the
tribunal’s job is to make correct judgments in the
interests of the child. The tribunal works within the
framework of the legislation and has to apply tests
to determine whether the local authority has acted
adequately in relation to the law. That will have the
effect of holding the numbers within the 2 per cent
that I talked about earlier. We believe our
estimates in that regard to be correct.
Let us develop the scenario. What if we have got
the number of young people who will go to the
tribunal wrong? I remind the committee that the
young people who have a record of needs at the
moment but who might not get a CSP already
have a package of services. The tribunal would be
trying to add to that package, if anything. It would
not give people who did not have a package of
services a full package of services; it would raise
the level of service that was provided to those who
already had a package of services. In the context
of the overall education budget—which involves
several billion pounds of expenditure—the amount
of money that will be required in that regard is
marginal. In certain cases, the judgments that the
tribunal makes might involve quite high costs, but
we will be able to cope with such costs within the
overall resources that we have available.
You mentioned that there was a concern that
resources might be shifted away from young
people with additional support needs who have a
package of services. I assure you that that will not
happen. They have that package of services by
right under the law and the local authority would
fail those kids under the law if it shifted the
resources away.
Furthermore, given the additional cash that is
coming into the sector, we believe that there is
scope to improve service levels without
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jeopardising services for any young people. We
genuinely think that the impact of the tribunal in
that sense will have a marginal effect on the total
financial cake that is available to us.
Dr Murray: You have already answered the
questions about COSLA’s confusion and the fact
that, as we heard earlier, Careers Scotland’s
figures in fact referred to the number of people
with additional support needs, not to CSPs.
However, are you absolutely confident that your
interpretation would be robust enough to stand up
in a court of law if you were challenged?
Peter Peacock: If I was challenged on what
basis?
Dr Murray: Are you confident that if, for
example, parents took you or the local authority to
court over the involvement of social work or the
matters about which COSLA became confused,
the definition in the bill would be sufficiently robust
not to be misinterpreted?
12:15
Peter Peacock: Yes. When we are in the hands
of the courts, we are in the hands of the courts,
because they make judgments and reinterpret law.
However, our intentions for the bill are very clear
and the code of practice will further exemplify
those intentions in ways that will help any court to
come to a judgment. We do not believe that we
are vulnerable on that point; we believe that our
policy intentions are clear.
My understanding is that Careers Scotland took
its definition from the Warnock report’s definition of
those people in society who may have a special
need. The point was, as you say, not about CSPs,
because Careers Scotland used the widest
possible definition.
Dr Murray: The code of practice will be
important for interpreting the bill. Will you give us a
bit more information about the consultation
mechanism that will be used in drawing up the
code of practice? What will the code’s status be?
We have the impression that it will not require
secondary legislation—it will not be laid before the
Parliament as a statutory instrument—but will the
code allow for ministerial intervention if its terms
are broken?
Peter Peacock: We want the process of
drawing up the code to be extremely open. At the
very least, we expect to come back to the
committee, consult it as part of the process and
show it how the code is shaping up. There are
wider questions about statutory approval of the
code, which is one of the matters on which we will
be interested to hear what you have to say when
you report on the bill. We intend the process of
drawing up the code to be inclusive and we want
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to involve not only professionals who work in and
across the system, but parents and people from
the voluntary sector who have particular views
about how the code might work and what bases it
should cover. The process will be open and
participative because we want to ensure that the
code will be a clear document that helps to move
everything forward.
Your point about ministerial intervention brings
me back to the point that Rhona Brankin made
earlier. If we felt that a statutory duty was not
being fulfilled, we would have regard to, among
other things, the code in making our
determinations. For example, if there is an appeal
under section 70 of the Education (Scotland) Act
1980, ministers can exercise powers in relation to
any failures, but the code’s purpose is to minimise
the number of failures and to try to ensure that the
system works effectively in people’s interests.
Dr Murray: Do you have any idea of the time
scale for the code’s preparation?
Mike Gibson: That is something about which
we are thinking. We are already starting to consult
on it, but we will need to see the final shape of the
bill before we can draw up the final details of the
code. That will take us well into next year if we are
to consult as fully as we wish to.
Peter Peacock: I give you an undertaking,
convener, that, when we have clarity on the time
frame, we will notify the committee. I also make
clear our intention that the committee should see
copies of the code. The code is not intended to be
secret in any way. We need it to be open and
purposeful and we need people to contribute their
thoughts to it.
Dr Murray: The financial memorandum
recognises that there is some unmet need, which
you identify as 0.3 per cent to 0.6 per cent of the
school population—those who did not have a
record of needs but might get a CSP. Am I right in
assuming that, if the CSP is a third leg—requiring
support over and above what is required by a
record of needs—there are no children who are
not eligible for a record of needs who would qualify
for a co-ordinated support plan?
Peter Peacock: I am not sure that I followed
that double negative.
Dr Murray: If the CSP has the additional
requirement for co-ordination of services from
other agencies in support of education—the
Executive has said that it will be able to limit the
numbers because of that additional requirement—
and if, as the financial memorandum partly
recognises, there may be children who should
have a record of needs who do have not one, is it
the case that no child will get a co-ordinated
support plan if they did not either have or should
have had a record of needs?
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Peter Peacock: The easiest way to deal with
that is to explain that the bill is constructed in such
a way as to provide that, under the law, children
who have a need for a co-ordinated support plan
should get one. If they do not have a co-ordinated
support plan but they had a record of needs or
should have had a record of needs, they will still
receive their services, because the duty extends to
identifying the child’s needs and to constructing
services that suit them. It is not the case that those
with a CSP will get services and those without a
CSP will not. The duty should cover that particular
point.
Dr Murray: I understand that, but there is still
confusion about who is eligible. The issue is also
about the expectations that may be raised in the
wider community. I think that if somebody has
failed to get a record of needs for their child, they
are very unlikely to get a co-ordinated support
plan. However, I think that the perception among
some people is that the co-ordinated support plan
might be something new for those who did not get
a record of needs.
Peter Peacock: I see what you mean and I
would not want to raise expectations about that. It
is difficult to generalise, but that is not to say that
there will not be cases in which young people who
would not have had a record of needs get a CSP.
Dr Murray: Would those people have been
entitled to a record of needs? Are we talking about
people whose needs should have been picked up
by the system but were not, or are we talking
about a new category of young people who will get
a co-ordinated support plan?
Peter Peacock: There may be new categories
of young people. I am told that one of my officials
can deal with the issue more effectively than I can.
Wendy
Wilkinson
(Scottish
Executive
Education Department): I am not sure that I can
deal with it more effectively, but I will add to what
the minister has said. The record of needs is
based on special educational needs and the issue
is the understanding of what that term means. For
the criteria for the co-ordinated support plan, there
is a move from special educational needs towards
additional support needs, which can take in any
barrier to learning, including social barriers as well
as cognitive barriers. In practice, some children
who are not currently deemed to require a record
of needs may in future be eligible under the criteria
for a co-ordinated support plan.
The Convener: That is helpful. For the
avoidance of doubt, minister, will you clarify that
the committee will be given adequate time for
involvement in the details of the code of practice?
Will you also clarify that the act will not come into
force before the code of practice is ready?
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Peter Peacock: That is the intention. The
easiest thing would be for our respective officials
to get together to ensure that we have the right
way of getting the code to the committee within the
right time scale. There may well be several
iterations of that. We will just need to see how we
take that forward.
Lord James Douglas-Hamilton: I have two
questions, the first of which concerns parents’
rights. There will no longer be a duty on education
authorities to carry out compulsory assessments,
although parents will be able to request specific
types of assessment. We have heard a
considerable amount of evidence that some
parents may not know what type of assessment to
ask for. Also, some parents fear that their
children’s needs may not be identified because of
the removal of compulsory assessments. Would
you comment on those views? The basic theme
behind the question is parents’ fears that their
child could fall through the net.
Euan Robson: I referred earlier to the fact that
specific information was given to parents through
schools to make them aware both of the fact that
the bill was being introduced to Parliament and of
the policy intention and outline of the bill. It will be
important to repeat that process in the
implementation phase. We will see how that
develops, but we would not be averse to reissuing
information to parents after the passage of the bill.
It is extremely important to give parents
information on how the bill will operate when it is
enacted, on what they can expect from it and on
the processes to follow when they pursue the
interests of their child. We can give a clear
undertaking on that.
Peter Peacock: I will pick up the other
dimension of your question. The intention is not to
allow gaps that allow people to fall through. We
want assessments to be undertaken. The nature
of the duty is that a parent can request an
assessment and the local authority should
undertake that assessment, unless there is a very
good reason not to. The authority would have to
set out that reason and, if it was not sustainable, it
could be challenged on various levels in the
system. The intention is to ensure that that point is
covered.
Lord James Douglas-Hamilton: My second
question relates to the transition from the old to
the new system. Given that many parents have felt
that they have had to fight to have a record of
needs for their child and that it is estimated that
only about 50 per cent of children with a RON will
qualify for a CSP, how can you reassure parents
that their child’s needs will continue to be met? For
example, would you consider running two systems
in parallel until those with a record of needs are
well through the system?
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Peter Peacock: The key is that we want to give
a guarantee to those parents whose children have
a record of needs that the services that they have
derived on the back of the RON should not be
diminished or altered in any way as a
consequence of the bill. Those services should
alter only if the child’s needs alter and what a
child’s needs are should be the result of
consideration between parents and professionals.
I have tried to make it clear that we want to give
that guarantee. I have written to every local
authority chief executive to make it clear that that
is how we interpret the matter and to stress that
there is no need to change the level of service that
a child is getting.
As I have already indicated, if there are further
ways in which we can make clear that guarantee
for parents, I am more than happy to consider
them. It is our clear intention that those services
should not diminish at all. In that context, there will
be no particular need to run two systems in
parallel, as long as we are focused on the services
that the young people in question have. There will
be a two-year transition period, during which every
young person with a record of needs will be
assessed to determine whether they should have
a CSP in future. We think that it will take two years
for that process to be completed. There is no
question of our removing or changing services for
that group of young people.
The Convener: Would you consider including a
provision in the bill to that effect, because that is
an important point, on which we have received a
lot of evidence? In spite of the guarantee, people
want to have such measures set out formally in
the legislation.
Peter Peacock: I understand that. I have an
open mind on how we can best reassure people
about that. Our policy intention is crystal clear and
I want to ensure that people understand that. If
there are ways in which we can do that, I would be
happy to consider them; I do not rule anything out
in that regard.
Mr Macintosh: I will continue along the same
lines, but will focus on mediation, appeals and
tribunals.
Lord
James
Douglas-Hamilton
mentioned the concerns that have been expressed
about the loss of perceived rights. I welcome the
remarks that you made earlier, when you talked
about trying to be coherent in the new system, but
that will not be universal—you will have to be
pragmatic. In effect, we will be reintroducing a
range of rights, because there will be three
categories of children: children, children with
additional support needs and children with a CSP.
Because those categories are defined differently,
the children in them will enjoy different rights.
Furthermore, there are a number of different
ways in which those rights will be enforceable. In
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some cases, it will be possible to appeal through a
local authority resolution process, following
mediation. In others, it may be possible to go to
the new appeals tribunal, to the sheriff court—
possibly after local authority dispute resolution,
although than can be bypassed—or to DDA
tribunals. As a result, there could be various ways
of enforcing different rights. How will you ensure
that there is equity of treatment across the board?
Are you happy that the different definitions will
fairly prioritise the different needs of the different
children involved?
12:30
Peter Peacock: For the reasons that I set out
earlier, we are happy that we have made a
genuine attempt to get the balance right with the
differing needs in the system. That said, we are
always open to other views on the matter and to
finding out whether we can tweak or adjust the
system without removing layers such as mediation
and dispute resolution.
As for equity, you said that different rights exist
in different areas. The key thing is to ensure that
people who are in a category that allows them to
have access to mediation, dispute resolution, the
tribunal or whatever can do so easily. As Euan
Robson said earlier, we still have a lot to do to
educate people about their opportunities and
rights within the system. Moreover, we must
ensure that there are support services to allow
parents and young people to access the services
effectively. For example, I think that today we will
reconfirm significant grant support for the Enquire
helpline to ensure that good independent
information and advice is available to parents.
Moreover, as far as support for parents is
concerned, we have not ruled out—and indeed are
still considering—supporting access to certain
advocacy services. We are currently reviewing
grant applications from organisations for such
services, where they are required. I have an open
mind about providing some support for such an
approach, because I recognise that in certain
circumstances parents might want support in the
system.
I should also mention that a named officer in the
local authority will ensure that people have a good
supply of information and an additional support
needs contact person will support parents by coordinating support plans. Parents can also have
supporters to help them in the system and to give
the kind of support that they require. As part of the
implementation process and in consultation with
parents, the voluntary sector and other interests,
we must ensure that your point about equity is
addressed by providing very good information and
by allowing access to the kind of support services
that people require in order to utilise the services,
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exercise the rights and benefit from the
opportunities that are now available to them. We
need to continue that work.
I hope that my response makes it clear that we
want to get this matter right. In implementing the
bill’s provisions, we need to focus on the fact that
there is no point in having a mediation or dispute
resolution service or tribunal that people cannot
access effectively.
Mr Macintosh: I welcome a number of those
comments. However, it appears from evidence
that we have taken that an issue of contention is
the lack of legal aid that will be available to
parents who appear before a tribunal. The main
concern stems from what has happened in the
SEN tribunal south of the border, in which local
authorities are represented by lawyers during
hearings. As a result, there seems to be an
imbalance between local authorities defending
their actions and the parents who are arguing for
certain actions. Moreover, such a system creates
another grossly unfair inequity in that certain
parents will be able to afford their own lawyers
while others will not. Will you comment on that
matter and on the proposal that has been
suggested to the committee that more advocacy
services—not legal aid—should be provided to
parents?
Peter Peacock: Your question raises a range of
issues. First, I should point out that I am anxious
not to create through the tribunal and the other
processes a highly legalised system in which
people feel that they must have legal
representation to exercise their rights and have
their case considered. Such an approach would be
completely outwith the spirit of what we are trying
to achieve in the bill. I hope that the committee
shares that general view. As a result, we must
ensure that the tribunal and the other systems are
sensitive to the requirements that you and I have
touched on, without requiring everyone to have a
lawyer. If everyone had to engage to lawyer, it
would not serve the system well.
We can do a range of things to improve the
situation. We must ensure that the way in which
the tribunal operates and the guidance that we
offer to the tribunal encourages an informal
approach. We have specified that the tribunal will
be chaired by a legally qualified person and that
there will be a couple of people on it who have
expertise in the area. We must consider what we
state in the code of practice and elsewhere to
guide the chair of the tribunal to ensure that the
interests of those involved—the local authority and
parents—are looked after and ensure that they do
not have to have lawyers to get their point across.
We must ensure that that is built into the system.
It may well be that we can use the code of
practice to set out not only the expectations that
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we have of the tribunal but the expectation that the
local authority, in particular, should not seek to
populate the tribunal with lawyers. The tribunal
should seek to deal with the matter in a different
way. There is a lot of experience of such an
approach in other spheres of activity. For example,
the children’s hearings system has for 30 years
managed pretty successfully—I say this with
respect to any lawyers around the table; two are
peering at me right now—to keep lawyers out of
the system, because of the way in which it has
been managed. I hope that we can have the same
spirit in the tribunal. Much must be done to
reinforce those messages and ensure that the
system does not become highly legalised.
Having said that, I think that there will be
occasions when parents and local authorities want
to be legally represented. We must try to ensure
that in the absence of legal aid, other than for
preparation for a tribunal, we do not leave parents
unsupported in that situation. That is why my
comments earlier about advocacy are important. I
understand the need for representation in some
cases and parents should have access to suitable
representation. That is available in a variety of
forms, but we must ensure that it is available so
that people are not left—as they would see it—at a
disadvantage in pleading their case at the tribunal.
I hope that we do not reach that situation terribly
often, but we must ensure that we have it covered.
That is why we are looking at grant applications in
relation to advocacy and we are prepared to take
action on that matter.
We are aware of an anomaly that could arise
when there is a placing request. For reasons that
committee members understand and which I have
touched on, it will not be possible to get legal aid
to be represented at a tribunal considering a
placing request case. However, if a child who does
not have a CSP appeals through the local
authority but does not like the result of that and
appeals to the sheriff court, they could get legal
aid. There seems to be an issue of principle in
there. I am aware of that issue as it has been
pointed out to me pretty forcibly by some parents. I
suspect that the numbers involved are very small,
but nonetheless there does seem to be a point of
principle and we are considering the point to see
whether there is anything that we can reasonably
do about it. I cannot give a commitment on that
matter, but we know that there is an issue and we
are considering it.
I hope that that covers most of the points that
have been raised.
Mr Macintosh: It does. I will pursue some of the
issues. We have received evidence that there is a
fear that the extension to all children with
additional support needs of the right to make a
placing request—a change that we welcome—will
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generate huge demand and so will place a huge
extra burden on the system. Placing requests
might come through either the school placing
request committees or the tribunal. What do you
say in response to that fear?
Mike Gibson: The issue about placing
requests—Wendy Wilkinson will correct me if I am
wrong—is that if a child has an additional support
need, they will be able to appeal to an
independent special school, whereas in the past it
was necessary to have a record of needs to
appeal to an independent special school. That is
the major change.
Mr Macintosh: That change is welcome. In the
past, it was necessary for children to have a
record of needs to appeal, so only 2 per cent of
the school population could appeal for a special
place, whereas now that right is being extended to
all children with additional support needs, which is
15 to 20 per cent of the school population.
Peter Peacock: Does your question suggest
that the nature of the system will give rise to more
demand for independent special schools or more
demand for access to the limited number of such
schools that we have?
Mr Macintosh: It will give rise to a huge
increase in the number of people who submit
placing requests. Clearly it will not be possible to
meet all the extra demand, so there will need to be
a huge number of tribunals or local authority
hearings to cope.
Peter Peacock: We do not envisage that arising
from the new system but, on the basis of your
question, we will take a further look at the matter
and bottom out what the possibilities are in that
regard. However, we do not expect such major
demand.
Euan Robson: As I understand it, parents will
have to show why the special school is
appropriate for the particular needs of the child.
The school will also have to indicate its willingness
to take the child. I appreciate the point, but it is not
a question of parents simply being able to access
the school. However, generally, the point does
need further consideration.
Mr Macintosh: I welcome that. I think that I
speak on behalf of the committee in welcoming the
fact that you are expanding the right. My
experience as a constituency MSP is that the two
greatest areas of contention are placing requests
and the level of support services that are in place.
I have two further questions to ask. The first is
on mediation services. The point about mediation
services being independent of local authorities has
been put to us strongly in evidence. What is your
view on that?
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On a separate matter, there is a perception that,
although the Disability Discrimination Act 1995
was supposed to apply to Scottish schools, it did
not, on the basis that there would be subsequent
legislation in Scotland to set up the new tribunal
system. The powers in the DDA to give rights to
schoolchildren do not seem to be being applied in
Scotland. Am I right or wrong in thinking that?
Peter Peacock: Is that in relation to a particular
aspect of the DDA?
Mr Macintosh: The specific right in question is
that of a child or young person to access aids and
adaptations. I believe that that right is granted in
England, but will not be granted in Scotland.
Peter Peacock: I will get Euan Robson to deal
with the point about the DDA in a second. On the
matter of mediation being independent, we have
made pretty clear efforts in the bill—which will be
reinforced in the code—to ensure that anybody in
an education authority who is involved in a child’s
case will not be involved in the mediation process.
There will be a system of Chinese walls between
bits of the local authority. A person would have to
be independent of the council’s education service.
They might well be attached to the chief
executive’s department for that purpose, to ensure
that a corporate rather than a departmental view is
taken on the matter and to get some distance
between the department’s interests and the rights
and obligations that are placed on the authority
and on the parents. An attempt has been made to
ensure that consideration is given at a distance
from authorities’ education departments.
Beyond that, it will be entirely possible for a local
authority to contract out mediation services to an
external party, either in whole or in part, if it so
wishes. If circumstances arose in which it was felt
right to bring in somebody independent, the local
authority would be free to do so or to make a
service-level agreement with an organisation that
would provide mediation or other services. That is
a matter for local authorities to judge. I hope that
the code will pick up such areas of good practice,
and I hope that authorities will listen carefully to
parents in that regard. We need mediation
services that help to mediate. If there is mistrust
on either side before the process is entered into, it
is not likely to be terribly successful. We need to
have an open dialogue about all that.
That said, I have received representations that
we should rule out the possibility that a local
authority may provide mediation services, to
ensure that such services must be provided
completely independently from the local authority.
I do not think that that would be right. There are
some perfectly good examples of local authorities
taking the matter very seriously. Authorities want
to do the right thing, and they will want to create
that distance and independence. Local authorities
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already have such a dimension to their lives in
their complaints procedures and so on, and it
would be wrong simply to rule out mediation
services being offered by the local authority. That
said, there are other ways to deal with the matter,
and I hope that the code will highlight good
practice and the range of options that are
available, so that we ensure that we meet people’s
needs.
The other point, I suppose—
The Convener: I am conscious of the time, so I
ask Peter Peacock to be brief.
Peter Peacock: I was trying to talk the
committee out so that it could not ask me any
awkward questions, but I will stop there.
Euan Robson: Our view is that the bill covers
auxiliary aids and services, as the education
authority has a duty to identify and address the
need for additional support, which we expect to
cover auxiliary aids and services. I understand that
the number of disputes about such matters is very
small and is of the order of 10 in 14 months. I
understand that, as discrimination is a reserved
matter, amending legislation would need to be
passed at Westminster. Wendy Wilkinson will talk
about that in a minute. In informal discussion, the
strange concept of a reverse Sewel motion or
some such measure has been mentioned. If
members have views on the matter, we would be
interested in considering them. Discussions can
be held with Westminster. Overall, we say that the
general duty covers the policy position.
12:45
The Convener: In England, in the scenario that
was described, an application would be made to a
tribunal but, in Scotland, such an application would
not be made unless a child had a CSP. Aids and
adaptations are not intrinsically reserved. Could
the jurisdiction of additional support needs
tribunals be extended to deal with the slightly
awkward jurisdiction point that Ken Macintosh
raised?
Wendy Wilkinson: We would consider that over
time. In 2001, when Westminster legislation
amended the Disability Discrimination Act 1995 to
cover schools, England and Wales had tribunals
for SEN—unlike Scotland, which did not and still
does not have tribunals for SEN—so it was
decided that the SEN tribunal would be expanded
to cover disability discrimination cases under the
DDA. In Scotland, those cases were to go to the
sheriff court.
The Convener: We understand the background.
We ask the Executive to go further into the
practicalities of resolving the situation, rather than
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creating a hierarchy of issues. I am sorry, but we
must move on. We are a little squeezed for time.
Ms Byrne: Many organisations have provided
significant evidence about eligibility for coordinated support plans. Some organisations have
suggested that the hurdle for eligibility should be
lowered. One concern of parents is that resources
might not follow a young person who has
additional support needs only. Have the minister
and the bill team considered the many examples
of good practice that are being developed in
connection with IEPs? Embedded in many IEPs
are service co-ordination and targets for young
people that are prepared by staff who deal with
young people, with input from parents and young
people. What will be the status of IEPs? How will
they fit in with co-ordinated support plans and
PLPs? We are in danger of giving teachers a huge
headache because of the work load and
resources, when good practice out there could be
considered and implemented.
Peter Peacock: I take your point, which was
well made. You have intimate knowledge of the
subject from your professional background and
you make the point that I would make: that
extremely good practice has been adopted in
IEPs, that we want such practice to be extended
and rolled out and that we want to encourage the
practical mechanism that an IEP has become,
where it works well in the way that you described,
because we would like use of the model to be
extended to allow active management and
improved learning for young people. We would be
more than happy to continue to do anything that
we can to support that.
Ms Byrne: Given that, the premise of the bill
and the principles that are embedded in it, was
significantly reducing class sizes never considered
as a means of easily meeting a huge range of
additional support needs? Such a measure would
have ensured that young people who have much
more complex needs had their needs met through
legislation.
Peter Peacock: Class sizes have been reducing
in certain stages of primary schools. You will be
aware that we will specifically target some of our
extra resource on reducing class sizes in primary
1 and reducing class sizes in mathematics and
English in S1 and S2. Part of the reason why we
brought in classroom assistants and so on is to get
a better adult to pupil ratio in classrooms to allow
better individualised learning. I referred earlier to
the general increase in teacher numbers and how
we want to attach some of that resource to the
kind of areas to which Rosemary Byrne referred. I
hope that all that will result in reducing class sizes
in areas that will benefit those who have additional
support needs.
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Part of the McCrone settlement is to bring in
further additional support staff to schools and we
are making progress on that. Our real hope for the
bill is that much more attention in the system will
be focused on the groups of young people whom
we have been discussing this morning. We are
floating up the resources to help to support all that.
With such support and falling school rolls, there is
every prospect of the situation improving
significantly over the next few years.
The Convener: I seek a final assurance on the
documentation that Rosemary Byrne touched on—
the IEP, the PLP and so forth. What consideration
are you giving to simplifying and streamlining the
documentation? One simple set of documentation
would be extremely useful.
Peter Peacock: You are absolutely right. We
are in this situation for a variety of good reasons,
but we must ensure that there is a clear
understanding about the relationship between the
different documents. We will put every effort into
ensuring that they are clarified. The other point
that I want to make—which is perhaps the point
that Rosemary Byrne made—is that we want the
IEP and the PLP in particular, as well as the CSP,
to be working documents. They need not be
heavily bureaucratic documents; they will be
working tools for teachers to help to plan, support
and advance learning. Part of the reason why we
are piloting work with PLPs is to ensure that we
take out the bureaucratic aspects of the PLP and
make it a working tool with a genuinely light touch.
We will keep the committee advised about that. I
believe that it will be helpful if we come back to the
committee with our views on how we envisage the
relationship between the different documents
developing.
The Convener: I was going to ask you to do
that. That will be extremely helpful.
Rhona Brankin: That would be useful because
we have had evidence from practising teachers
that there might be an additional work load, as
Rosemary Byrne said. There will be a reduced
number of youngsters with CSPs, but more
youngsters might come into the IEP system. As
somebody with experience of managing support
systems, I know that a huge amount of
management is now required in schools, for
example to manage inter-agency work or to
ensure that youngsters have support in some
subjects in the classrooms. Managing in schools is
now a big issue. I seek reassurance that the
minister is aware of that and that the code of
practice will recognise the issues that are involved
in managing.
Peter Peacock: Yes. I outlined in my opening
remarks some of the things that are happening in
that area, such as the recent measures on
curriculum flexibility. We also want to push out the
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boundaries of devolved school management. As a
result of the McCrone settlement, we are now
seeing major changes in the management
structures in schools in some areas. Part of the
reason for all that is to create flexibilities at the
school level and to allow head teachers to
exercise more discretion over how they structure
the management in their schools. We seek to
allow the flexibilities that can deal with the kind of
issues to which Rhona Brankin referred and other
issues. I recognise that the issues that surround
support bases and units, IEPs and so on require
active management. That is partly why we are
increasing resources to schools and creating
flexibilities to meet the new requirements.
Rhona Brankin: And at senior management
level as well.
Peter Peacock: Yes.
The Convener: Thank you for that, minister.
That is a useful and practical point on which to
finish this evidence-taking session—I am sorry,
Adam Ingram wants to speak.
Mr Ingram: I have a couple of questions on the
rights of the child.
The Convener: I urge you to ask them quickly
because our time is tight.
Mr Ingram: Does the bill fully comply with the
United Nations Convention on the Rights of the
Child? We have heard quite a bit of evidence that
suggests that children will not have the same
rights as young people or, indeed, parents. I seek
feedback on that.
Peter Peacock: All bills that the Executive
publishes are tested to ensure that they are
compliant with all the different requirements. The
Education (Additional Support for Learning)
(Scotland) Bill has been tested to ensure that it is
compliant. If Mr Ingram wants to put particular
points to us, we will give him a detailed answer
later.
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Mr Ingram: There has been criticism of United
Kingdom policy in the area of rights compliance. I
seek an assurance from you that the bill will
receive some sort of compliance proofing.
Peter Peacock: All bills are proofed against
rights criteria to ensure that they are compliant.
We have to do that. We will happily provide the
committee with a note about that.
The Convener: That might be helpful.
I thank the ministers and their team for their
helpful support during the bill’s progress so far.
We have given the ministers quite a long session
this morning and we are grateful to them. We will
move on to consider the stage 1 report at
subsequent meetings.
Meeting closed at 12:55.
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ANNEXE F – OTHER WRITTEN EVIDENCE
SUBMISSION FROM ABERDEEN CITY COUNCIL
Introduction
The original rationale for this legislative change was to develop the concept of a widened definition
of need and entitlement within a structured and staged assessment and intervention framework,
where all professionals and parents/carers can work in partnership. The widening of the target
group can only work if there is either unlimited resources (unrealistic) or an acceptance by all
parties that limited resources have to be shared equitably. This means the focus must be on
inclusive, resourceful schools rather than the demands of individual parents/carers. Responsibility
towards the needs of others must go hand in hand with individual rights.
Unfortunately what appears in this draft legislation is an emphasis on systems for parents'/carers'
dispute resolution and individual rights, an enormously widened target group and no additional
resources for local authorities to ensure provision. Schools already try to meet the needs of all
pupils. However, the addition of parents'/carer' rights to demand specific processes and resources
for this much wider group of pupils with ASN, will undermine the ability of schools to flexibly meet
the needs of all pupils. The administrative burden will be very difficult for schools to cope with.
This draft bill will inevitably lead to inequitable distribution of resources. Those able to use the
dispute mechanisms to the full will be likely to command the majority of resources. This runs
directly counter to the government's social inclusion agenda and will undermine the ability to
develop inclusive, resourceful schools. Those who currently do not feel included and who are
struggling with deprivation, will not, on the whole, be able to push for their own children.
Professionals, whose main motivation to be in these areas of work, is based on notions of fairness
and tackling social exclusion, will be able to do very little to ensure equity. This may lead to some
personnel leaving some professional groups, at a time when recruitment is already extremely
difficult.
A large emphasis in this bill is about ensuring coordination of services across different agencies.
This is all the more reason why this should not be an education bill, but a children's bill, with equal
duties on all the different agencies.
Many of these points were made in consultation responses from professional groups and
authorities, to the original version of the bill. It is very disappointing that, on the whole, the
consultation responses which appear to have been accepted are those which strengthen individual
parents'/carers' rights at the expense of the majority of children and young people with ASN.
Specific Points:
Section 2 (i) (c) of draft bill
This appears to widen the scope of CSP to all children who require significant additional support by
the EA, not just to those who require coordination of a number of different agencies. This would
lead to an enormous increase in CSPs as compared with RONs, whereas the documentation
associated with the draft bill suggests the opposite. Between sections c(i) and c(ii) it should read
'and' not 'or'.
Section 6 (i) (b) of draft bill
This right to request specific assessments undermines the concept of a staged assessment
intervention procedure and the ability of professionals with parents/carers to agree appropriate
assessments. Also there appears to be no indication as to whether parents/carers will be able to
appeal if such demands for specific assessment is refused. This section should be deleted.
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Section 7 (2) (a) of draft bill
The CSP appears to be tied even more closely to resource allocation and named people to provide
these resources. This runs counter to the staged procedure and developing flexible inclusive,
resourceful schools.
Financial Memo
This was drafted prior to the changes to the definition of those who should be given a CSP (see
point 1 above) and therefore does not take into account the consequent increase in number of
CSPs. Nor does it take into account significant training needs, across many professional groups.
The memo does not provide detailed costings as recommended by the 2003 Audit Scotland report.
Scottish Executive have accepted this report's recommendations. This detailed costing supposed
to occur before detailed legislation. The COSLA submission indicates that the costs of
implementing this legislation will not be cost neutral. Further consideration of the financial
implications of this draft bill is essential before it is enacted.
Section 3 (i) of draft bill
This duty appears to require all authorities to keep a register of all children and young people with
ASN. Keeping this current will be an enormous administrative and professional burden.
Dispute resolution systems throughout draft bill
There is a new emphasis on even more dispute procedures with an underlying assumption that
mediation will not work. Mediation should be nationally funded and organised independently, not
by local authorities.
Schedule 2 - Placing Requests
Although there are the existing exceptions for local authorities, this widens the ability to make
placing requests to all parents/carers of children/young people with ASN and includes placements
outwith the UK. At the very minimum this will enormously increase the administrative burden on
authorities. It undermines the "presumption of mainstreaming" and the government's thrust
towards inclusion. Placing Requests should be restricted to those with CSPs, because these would
be likely to be pupils requiring specialist placements.
Section 5 of draft bill
This is likely to lead to an increase in demands on authorities for assessment, especially as
independent schools can request the authority to establish whether the child or young person
would require such a plan. It is not sufficient that this is a power rather than a duty. It sets up
expectations that could not be met by authorities. The ability to request specific assessments (see
point 2 above) is also likely to increase demands from parents/carers using the independent sector.
This section should be deleted.
Transitional arrangements for legislative change
There is insufficient lead-in time for this bill to be enacted with a minimum of two years required.
There will be significant additional costs involved in reviewing every Record of Needs (RON), albeit
transitional. There are insufficient personnel to undertake this, eg Educational Psychologists.
Parents/Carers are unlikely to be happy with the closing of a RON unless the child is given a CSP
instead. Therefore there is likely to be a rush of cases towards ASN Tribunals, with implications for
costs. Further consideration of transitional arrangements and particularly the lead-in time is
required before this bill is enacted.
Transitions from School - Section 10 (5) and 10 (6)
It is positive that a minimum of 12 months has been added for future planning. However it is
illogical that the duty is placed on Education authorities since the duties should be on adult
services. This relates back to the general point that this bill should not be an Education only one,
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but a children's bill. The widening of the future planning to all with ASN will have enormous
financial implications for education authorities and others.
We agree with COSLA's point that if there are to be CSPs it would be logical to extend them up to
the age of 25. It is precisely at the post-school stage that vulnerable young people may not have
their services properly coordinated.
The bill needs to be reconsidered so that duties can be placed directly on other services, rather
than on education authorities. The CSP should extend up to 25, along with other Beattie proposals,
but this must be fully funded.
Code of Practice
Much in the draft bill is not yet defined and therefore much depends on the Code of Practice. This
needs to be lead and developed by practitioners bringing in all Stakeholders, not just
parents/carers.
Careful planning needs to ensure roles and responsibilities of other agencies are clearly defined
and how this legislation ties into other legislation and policy.
Consistent criteria for ASN and CSPs will be essential to ensure the legislation can work.
Clarity is required about whether children/young people's views on parents/carers views take
precedence, when these do not coincide (reference to Children's Act).
The development of the Code of Practice should be lead by practioners, taking into account the
views of all stakeholders.
Section 19 (3)
The meaning of this section is unclear as we do not understand what functions an Education
Authority would have which are not related to Education. This would make more sense if this
section referred to local authorities, ie not just education.
This section should refer to local authorities rather than education authorities.
Definition of a special school - Section 24
The definitions as given appear to define any resource base for children and young people with
ASN as a special school. Such resource bases have been set up specifically to support children in
mainstream and defining these provisions as "special" undermines the "presumption of
mainstreaming"
A distinction should be drawn between bases or units which support children who are also on the
mainstream roll, and bases or units which are physically based in mainstream schools, but where
children spend all their time or set times only in the unit or base and are not on the mainstream roll.
The definition of special schools needs to be considered futher before the bill is enacted to ensure
that provisions that are specifically set up to support the "presumption of mainstreaming" are not
described as special schools.

SUBMISSION FROM THE ASSOCIATION OF HEAD TEACHERS – GLASGOW SPECIAL
SCHOOLS
This response is made on behalf of the Association of Head Teachers – Glasgow Special Schools.
The association is open to all head teachers of Glasgow Special Schools and has a membership
uptake of more than ninety per cent. The aims of the association are:
To promote the educational interests of pupils of Glasgow special schools.
To offer support and assistance to members.
To exchange ideas and share good practice.
The response was written up after consultation amongst members of the association.

100


511

Education Committee, 2nd Report, 2004 (Session 2)– ANNEXE F
The association welcomes the opportunity to make a further contribution to the proposals to
modernise and strengthen the system for supporting the learning needs of Scotland’s present and
future pupils.
The association approve of the Bill in principle as the current system has outlived its usefulness.
What is now required as a system focused less on bureaucracy and more on effective practice.
We consider that the consultation exercise prior to the introduction of the Bill was thorough and
wide-ranging.
The following concerns and suggestions for improvement are offered.
Concerns
We note that the stated intention of the legislation is to draw up CSPs for only a minority of pupils
who face complex or multiple barriers to learning. We are concerned however that the example
given in paragraph 71 of the report of the consultation, of a combination of multiple factors that
might have the same effect as a complex factor, could result in a very large number of pupils in
Glasgow being considered in need of a CSP. If having a CSP becomes the norm, human and other
resources will become so diluted they will have little impact on individual pupils.
On the plus side, the taking into account of such multiple factors will make it possible for many
pupils with emotional and behavioural difficulties to have a CSP where under the current system
they do not have a Record of Needs.
We would like clarification on how mediation services will be funded if they are free of charge to
parents. We urge that they are funded centrally and not by the local authorities.
We would like clarification about who will be the named individuals expected to manage the day to
day implementation of the CSP. We reiterate our comments about workload issues if those
individuals are school staff members. If they are local authority education personnel or school
personnel, we have doubts as to the authority they would have to delegate implementation of the
plan to individuals outwith education as outlined in paragraph 52 of the report.
Suggestions for Improvement
This is a great opportunity to streamline the bureaucracy associated with the transition from school
to adult life for pupils with additional support needs arising from complex factors. We urge that a
common assessment framework is drawn up for use by all services, education, social work,
colleges and employment agencies so that there is not unnecessary duplication of effort. A
common assessment tool would help promote joint working practices amongst key people at this
important stage of a young persons life.
This is an opportunity to redirect efforts and resources form bureaucracy to action. We urge that
strenuous efforts are taken and resources committed to ensure that the vast majority of additional
support needs are met without recourse to drawing up a CSP and that those are only used where
there is a need for concentrated, long-term, inter-disciplinary partnership.
Jinty Stewart,
Head Teacher
Linburn School,
Glasgow
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SUBMISSION FROM ARGYLL AND BUTE COUNCIL
Thank you for the opportunity to comment on the above.
We have commented in some detail on the consultative documents which preceded the
introduction of the Bill. In these comments we recognised the positive aspects of the proposed
legislation. We would simply reiterate that both the broad thrust of change towards a wider
conception of support needs and the intention to introduce more flexible, outcome directed
approach to planning are welcomed.
We note that detailed comment is being provided by COSLA highlighting serious areas of concern
which are raised by the Bill as introduced. We support the view that the issues which have been
raised in the COSLA response need to be thoroughly addressed. In particular we note the shift
away from multi agency involvement as a precondition for a Coordinated Support Plan (CSP) to the
position where it is an option as a worrying shift in thinking. We would offer the following additional
comments.
We have significant concerns about enacting these changes solely through education legislation.
Imposing only a duty to help on other agencies does not fully embody the spirit of coordinated and
integrated working proposed elsewhere. This is not simply an in principle concern. Long
experience indicates that some of the most difficult issues arise over the role and provision of
therapy services.
The introduction of a Code of Practice is the most significant change from the previous draft Bill
and it is likely that this Code will have far reaching consequences. It therefore needs to be framed
in terms of equity amongst the range of pupils who have additional support needs. In particular it
should counter the regrettable tendency towards medicalisation of educational need whereby the
possession of a condition is seen as the gateway to resources on a tariff based scale. As framed,
the legislation itself leaves considerable latitude in the interpretation both by councils and parents
as to who should have a CSP. Unless the Code is able to provide operational guidance this
latitude will provide a breeding ground for contention. The expectation that CSPs will be limited to
a smaller group than the Recorded group is in reality very unlikely to be fulfilled.
We continue to be concerned about the proliferation of planning documents for individual children
and young people. This concern is particularly acute in the case of Looked After and
Accommodated pupils.
We are concerned about the potential financial implications. The shift towards a more consumer
led philosophy in this field may appear laudable when seen from the point of view of the individual.
However, it is important to recognise in realistic terms that measures designed to enhance the
potential for a consumer group to make demands on council services will actually increase the level
of demand. Again the content of the Code of Practice will be critical in setting public expectations. It
cannot aim at a lowest common denominator. It has to recognise equivalences, so that, for
example, time invested in whole school approaches to support may be legitimate and more
effective although less visible from the point of view of the individual pupil. If Councils are not to be
penalised for historical patterns of provision the Code will need to allow for account to be taken of
the character of provision in local areas, not just in individual schools.
As well as financial implications there are serious implications for officer time in the tribunal and
appeals system. While Councils are likely only to go to appeal where they feel important points are
at stake the rising parental inclination towards adversarial rather than consensus-based resolution
needs to be recognised. Cases will need to be thoroughly prepared for this quasi judicial
environment. Arguably time spent in doing so will be time not spent on improving the quality of
education.
I hope these comments are of interest.
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SUBMISSION FROM THE ASSOCIATION OF SUPPORT FOR LEARNING OFFICERS (ASLO)
Overall view of Bill
In general terms, ASLO is in favour of the replacement of the Record of Needs process, which has
become inextricably linked to resources in the eyes of parents and many staff. ASLO is, however,
wary of replacing one resources ‘battleground’ with another, and are concerned about a number of
aspects of the new Bill, as outlined below.
Our work as education officers with local authorities leads us to look at this Bill from a particular
perspective, and there are several general points that concern us. Firstly, the oft-mentioned
forthcoming Code of Practice will be vital to the success or otherwise of this Bill. It is a source of
frustration to us that many areas of the Bill cannot be fully discussed without knowledge or sight of
this document. Further, ASLO recommends that a similar document is produced for external
agencies, and thought be given to formalising the expectations of these services, rather than
simply encouraging them to respond to the “requests” of education authorities. Although much
mention is made of multidisciplinary working, no links are made to, for example, Children’s
Services Plans or For Scotland’s Children. Finally, ASLO maintains that the financial implications of
the Bill as described are not cost-neutral, even once the changeover period is completed.
Consultation
Although the quantity of consultation undertaken throughout the development of this Bill has been
comprehensive, it is disappointing that only 23 days from its introduction in the Scottish Parliament
have been given for the submission of responses. This is seen as particularly unhelpful, especially
in light of the importance of the Bill, the significant changes made to the Draft Bill, and the volume
of documentation – some 155 pages – to be carefully considered and responded to during this
period.
Specific Concerns
Section
Main definitions
Additional support needs
ASLO feels that the definition of Additional Support Needs given in this section is unhelpful, and
considers that it is so all encompassing that a significant percentage of the school population could
be said to have additional support needs at any one time. Correspondingly, the term is taken to be
authority-specific as it is norm-referenced to “provision which is… different from…[that] made
generally for…young persons of the same age in schools…under the management of the
education authority”, without any indications of thresholds. Some of our members also feel strongly
that the “have/have not” nature of additional support needs has the potential to return us to
segregated education.
Co-ordinated support plans
A difficulty with this area of the Bill – as with others – is that contradictory documentation is a
source of confusion. For example, the Review of Consultation appears to indicate (paragraph 70)
that complex factors which might lead to the need for a Co-ordinated Support Plan (CSP) could
include dyslexia and SEBD. This would surely increase the relative numbers of CSP in comparison
to the Record of Needs (RoN) rather than decrease them, and could lead to the system becoming
impractical and unworkable. Similarly, 2 c (i) indicates that multidisciplinary involvement is no
longer a prerequisite for eligibility regarding a CSP, whereas this is stated differently elsewhere,
and again this will increase projected numbers. The definition regarding who merits a CSP is less
than clear, and this has implications for the potential numbers applying to the proposed Tribunal.
General powers and duties
General functions of education authority in relation to additional support needs
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This section will raise parental expectations regarding access to other opportunities, and
“unreasonable cost” is open to interpretation. It will be difficult for EAs to fund something that is so
loosely defined, and it is felt that the cost implications may require further central funding.
Establishment of additional support needs and need for co-ordinated support plan
Children and young persons for whom education authority are responsible
The definition of ASN is also problematic in this section, and EAs will find it difficult to identify pupils
with ASNs until this is made clearer. As described, it could potentially include a large percentage of
the current school population, and will constantly change along with pupils’ circumstances. As
described above, there are difficulties in the ‘have/have not’ nature of ASNs which could replicate
the historical problems with special educational needs.
Other children and young persons
No comments on this section.
Assessments and examinations
There are concerns that sections such as this could turn education for particular pupils into a
constantly adversarial situation between parents and EAs, with demands for particular
assessments, written replies, dispute resolution procedures, mediation and ASN Tribunals. A
definition or example relating to “unreasonable”, even in the EN, would be helpful for all concerned.
Co-ordinated support plans
Duty to prepare co-ordinated support plans
At best, the link between CSP and IEP is unclear in this section, and to a certain extent the CSP
seems to be little more than an ‘appealable’ version of an IEP, including contact details of an
authority officer. ASLO is surprised that there is no mention of other agencies’ involvement as a
statutory part of this document, and would welcome a rationale for this. The only reports or
recommendations referred to seem to be those of the education authority which does not sit well
with the multidisciplinary approach that seems to be encouraged elsewhere, albeit with all of the
obligations for it placed on the EA. There are significant workload concerns, given the likelihood of
large numbers of CSPs, whether or not the CSP co-ordinator is an education officer or a member
of school staff. It is a continuing matter for concern that the operational matters referred to in
subsection 4 are yet to be considered or outlined, and will not be until a Code of Practice (CoP) is
formulated after the enactment of the Bill.
Reviews of co-ordinated support plans
As mentioned above, it is unclear how a multi-agency approach is encouraged through the CSP;
the only parties referred to in this section are the EA, the young person and the parent. If there are
more CSPs than RoNs, as seems likely, then a potentially more frequent review system will have
implications for staffing and capacity of schools to appropriately service the CSP. Again, there is
much clarification required, including the specific links between CSP, PLP and IEP.
Co-ordinated support plans: further provision
There is no stated power of the EA in this section to compel other agencies to comply with meeting
of ASNs or the operation of the CSP, therefore the current multidisciplinary deficiencies in the
system will remain. It is recommended that this be reconsidered.
Exchange of information
Duties to seek and take account of views, advice and information
Although it is appropriate to allow parents to submit reports and other information relevant to the
education of their child, it is not clear what happens if it conflicts with the EA’s own reports about
the young person. An opportunity has also been missed to ensure other agencies get involved in
planning for beyond school, as subsection (6) indicates that EAs can “request”, not “insist”, that
other agencies provide appropriate information. More often than not, it is appropriate that agencies
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such as Social Work take the lead at this point, but this is not acknowledged in the Bill or the
accompanying documentation, and all obligations still rest with the EA.
Provision of information etc. on occurrence of certain events
It is not helpful that detail is contingent on the non-existent CoP.
Appeals
Additional Support Needs Tribunals for Scotland
Comments are made below, relating to the contents of Schedule 1.
References to Tribunal in relation to reference
Comments are made below, relating to the contents of Schedule 1.
Powers of Tribunal in relation to reference
Comments are made below, relating to the contents of Schedule 1.
Appeal to Court of Session against Tribunal decision
It seems unusual that a point of law is referred to in what was meant to be a non-legal situation.
This, alongside the availability of legal aid for representation, changes the whole tenor of what was
originally proposed. Despite the fact that the Policy Memorandum states “use of legal
representation is not expected to be a regular occurrence” (paragraph 59), ASLO considers that
this will now become standard practice under these circumstances, forcing EAs to incur legal costs
for their own representation.
Mediation and dispute resolution
Mediation services
It is felt that this should be a mandatory first step for conflict resolution. The description of operation
is vague, however, and significant costs will accrue for the EA for setting up the process,
attendance of authority officers and resulting provision.
Dispute resolution
It is not helpful that detail is contingent on the non-existent CoP. There is potential for large
numbers of pupils to be involved, and again costs will accrue for the EA for attendance of EA staff.
It is unclear how this fits within the appeal and complaint system.
Placing requests
Placing requests
No comments on this section.
Miscellaneous
Other agencies etc. to help in exercise of functions under this Act
As stated elsewhere, there are too many opportunities for other agencies to choose not to “comply
with requests” (subsection 4). ASLO would welcome regulations (as per Subsection 4) that compel
agencies to comply, and recommend that EAs should be consulted about duties of other agencies.
Power to prescribe standards etc. for special schools
No comments on this section.
Attendance at establishments outwith the United Kingdom
It would be helpful if section 65G of 1980 act was specified at this point, even in the EN.
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Publication of information by education authority
Guidance needs to be issued in good time prior to EAs publishing this information, and ASLO
would welcome consultation on what should be published.
Code of practice and directions
For the reasons previously stated, ASLO would welcome the early production of the CoP.
General
Interpretation
Where interpretation relies upon a previous act, then the context should be given, for example
“parent”. The Draft Bill gave a clear definition of this term. “Incapable” is a most unfortunate piece
of terminology to use, being emotive, negative and politically incorrect. ASLO would therefore
recommend its replacement or complete removal. The revised definition of “special school” as
given could cover anything that is not completely inclusive mainstream education, and is therefore
unhelpful.
Ancillary provision
No comments on this section.
Modification of enactments
It is unhelpful that context of changes is not given, either within the Bill or the EN.
Orders, regulations and rules
No comments on this section.
Commencement and short title
No comments on this section.
Schedule 1

Additional Support Needs Tribunals for Scotland

ASLO has concerns about the plethora of available routes for dispute resolution in the compass of
the Bill, which has implications for EA staff time and costs to cover their involvement. It is hoped
that these increased EA costs for new procedures will be covered centrally. Clarification is sought
regarding the documents that EAs may be required to produce. Again, there is disappointment that
the Tribunal has virtually become a court procedure, and there are queries as to how legal
representation, now that it is possible, will be regulated. ASLO is further disappointed that
involvement of other appropriate agencies in this procedure is scarcely referred to.
Schedule 2

Children and young persons with additional support needs: placing requests

ASLO requires clarification regarding the duty of proof on parents regarding requested provision
and also “reasonable… cost” [ 3(1)(f)(iii) ]. Resourcing should precede implementation of this
schedule.
Schedule 3

Modification of enactments

The contexts of these modifications should be explicitly specified. The EN does not provide the
required explanation.
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Financial Memorandum
In general terms, ASLO does not share the optimism of the Working Group that the overall financial
effect of the changes brought about by the Bill will be cost neutral.
Specifically:
Setting up Tribunals will not be a one-off cost, as asserted (paragraph 73), as new members will
required to be trained on an ongoing basis
The pricing for re-writing of national guidance, as well as the concomitant national promotional
work (paragraph 76) seems optimistically low, unless EAs are expected to carry the burden of
this process locally
Filling gaps in provision of EAs will be an ongoing, not one-off, cost (paragraph 79), as this is a
continuous process
Improved provision (paragraph 80) is unlikely to be cheaper
ASLO does not share the confidence of the Scottish Executive that the RoN population will reduce
when CSP is introduced (paragraph 81), given the new definitions of complex needs
The estimated cost of preparing a CSP (paragraph 81) is not seen to be realistic, given the
required input of staff time
The estimated cost for preparing youngsters with ASNs prior to leaving school (paragraph 84) is
not seen to be realistic, given the numbers of pupils potentially involved and the required input
of staff time across all authorities
It is not clear whether or not paragraph 85 is offering the choice between a nationally or locally
organised mediation service and, if so, who would fund it
Paragraph 86 notionally costs an unspecified dispute resolution service without giving any details
of what would be involved; it is unclear, therefore, how such a costing could even be estimated
Paragraph 87 indicates that the EAs new “duties will be absorbed within existing resources”, given
that it merely formalises current good practice; ASLO disagrees that there are no cost
implications for such new duties, given (for example) that there needs to be time available for
the contact person to be contacted
ASLO envisages a significant volume of placing requests occurring as a result of the Bill, given the
new right for parents (paragraph 88), and this will not be cost neutral
The overall costing of mediation, dispute resolution, and attending or preparing for Tribunals will
involve EAs in significant extra expenditure, which is likely to far exceed the figure given in
paragraph 89
The costing for EAs’ necessary changes as a result of the Bill, given in paragraph 90, is
unrealistically low
Paragraph 91 acknowledges the potential cost implications for other agencies, given in more detail
within paragraphs 92-96, but no indication is given regarding how the resources of these
agencies will be topped up to meet increased demand
The costing for NHS attendance at, and preparation for, Tribunals across Scotland is approximately
equivalent to 1 FTE for the whole country, which is excessively optimistic
ASLO would welcome the opportunity of discussing these views in depth as this important Bill
progresses through the Scottish Parliament.
Ken McAra
(Chair)
Association of Support for Learning Officers
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SUBMISSION FROM AYRSHIRE AND ARRAN NHS BOARD
Thank you for providing the opportunity to comment on the above Bill. There are a few comments I
would like to make:
The Bill indicates that the lead for implementation should be taken by Education Departments
across Scotland. Within Ayrshire, there are 3 local authorities each with their own education
department. As an NHS Board, we will provide the appropriate support to each.
This support can be provided through existing channels, ie the support we currently provide with
regards to the roll out of Integrated Community Schools (ICS) across Ayrshire. The Bill highlights
potential implications for the support provided by health services within schools. Page 29 of the Bill
refers to the inclusion of health partners in planning and advising education authorities. An element
of this is already present through supporting the ICS roll out, therefore we would be building on
existing good practice.
Page 29 refers to the parental right to request a particular type of assessment eg medical. This
new section added to the Bill could have implications for the school nursing service or paediatric
services. However, the ongoing work surrounding integration of children’s services and the current
support provided to ICS, should allow any potential issues regarding this matter to be highlighted
and addressed.
Page 30 refers to setting different ‘appropriate agencies’ for various parts of the Bill. Again, existing
channels (outlined above) are already in place to assist this process.
I hope you find these comments useful. Please feel free to contact me if you require clarification on
any issues discussed above.
Wai-Yin Hatton
Chief Executive

SUBMISSION FROM BARNADO’S SCOTLAND
Barnardo’s Scotland provides 60 services to some of the most vulnerable and disadvantaged
children and young people throughout Scotland. These services range from fostering and
adoption, intensive programmes with young offenders, education and support to those affected by
emotional, social and behavioural difficulties, support to children and families affected by disability,
homelessness, HIV/AIDS, domestic violence and sexual abuse, as well as residential and
community support to looked after children. Almost all of the children and young people we work
with are likely to have additional support needs at some point during their education.
The Education (Additional Support for Learning) (Scotland) Bill will have a significant impact on the
educational provision made for children and young people throughout Scotland. Our evidence is
based on the views of Barnardo’s staff from a range of our services.
General principles
Barnardo’s Scotland is fully supportive of the principles that underpin the Bill. The most important
issue is whether the new system will make a difference to the educational experiences of children.
Our view is that the proposed legislation will create a better system but that some more thought
needs to be given to ensure that the needs of all children with additional support needs are
adequately addressed, particularly those not covered by existing SEN legislation.
The Bill provides a more comprehensive and supportive framework than the existing legislation.
We are pleased that there is a greater emphasis on user involvement and a focus on partnership
working. The Bill also introduces a greater level of accountability for education authorities and
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other relevant agencies. Placed in the context of the strategic framework set out in ‘Moving
Forward! Additional Support for Learning’ we are generally supportive of the proposals.
We welcome the intention to make the system less bureaucratic with less duplication and
paperwork. At this stage we are not sure whether the Bill meets this aim as there is a danger that
additional hurdles will be created and that it will be a longer process for some children to obtain the
support they require.
Some concerns raised by Barnardo’s staff relate more to the implementation of the Bill than its
content:
Resources - The new duties and heightened expectations can only be met with additional
resources being made available to all those with responsibility for providing services. The key
issue will be ensuring that a sufficient number of adequately trained personnel are available. Cost
is included as a relevant issue in section 3(2(b)) of the Bill and it is vital to the success of the Bill
that this subsection is used very rarely as a justification for inaction. The recent Audit Scotland
report (Moving to mainstream: the inclusion of pupils with special educational needs in mainstream
schools) has highlighted the importance of ensuring that new education legislation is adequately
resourced.
With the additional duties that will be placed on education authorities, we are concerned that there
may be a dilution of services provided to disabled children and young people and those currently
supported by the SEN system. Reassurance needs to be given to children and their families that
those who are currently supported will not receive less support as a result of this legislation.
Monitoring - Attention was also drawn to the issue of how the implementation of the Bill will be
monitored. One of the aims of the new legislation must be to ensure greater consistency in
provision across the whole of Scotland therefore some form of monitoring will be required.
Consultation
The draft Bill and the preceding reports have been subject to wide consultation. The involvement
of parents, pupils, teachers and other professionals is central to creating the best possible
legislation. The number of people involved in the consultation for this piece of legislation is quite
considerable and the Scottish Executive should be commended for their efforts in engaging with so
many people and taking additional time to discuss particular issues.
However, we are concerned that there are many who will be affected by the new legislation that did
not engage with the consultation process. The wider definition of ‘additional support needs’ brings
many children into the legislative framework that have not previously been affected by legislation
on special educational needs eg. children with social, emotional and behavioural difficulties,
children who are homeless, children who have been bereaved, children who are looked after,
children with English as a second language, etc. We would urge the Education Committee to
consider this during their evidence gathering and make particular efforts to engage with children,
families and agencies that have expertise on those types of need.
Concerns and suggestions
Although generally supportive of the Bill we have comments about several areas. The Scottish
Executive has made a number of changes following the consultation but we remain concerned
about the following aspects of the Bill:
Requirements on education authority
Children’s Rights
Role of supporters
Co-ordinated Support Plans
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Requirements on education authority
As mentioned above, Barnardo’s is concerned about the resources that will be made available for
the implementation of the Bill. Where it has been agreed that a child has additional support needs,
it is essential for the integrity of the system that those needs are met. We are unsure as to the
legal definition of ‘practicable’ in section 3(2)(b). It is essential that this justification for not acting is
used only in exceptional circumstances and we would urge the Committee to consider
strengthening this provision.
Children’s rights
We are pleased that the Bill encourages greater involvement of children in the decision-making
processes. During the consultation process Barnardo’s suggested that the Bill should follow
existing legislation in recognising the age at which children should have capacity to take action on
their own behalf. Section 41 of the Standards in Scotland’s Schools etc. Act 2000 provides
children with legal capacity (as defined by subsections 2(4A) and 2(4B) of the Age of Legal
Capacity Scotland Act 1991) with the right to appeal exclusions from school. We would suggest
that the rights in the Bill given to ‘young persons’ should be extended to children with legal
capacity. This would include the right to request an assessment of additional support needs and
request a co-ordinated support plan.
A concern of some of Barnardo’s staff is that the Bill does not go far enough in addressing gaps
that may arise because a parent cannot or will not participate. One of the reasons why a child is in
need of additional support may be because of the situation of their parents or carers. According
additional rights to children in these circumstances will be one way of meeting these gaps.
Educational matters are some of the most important legal issues that directly affect children and it
seems somewhat anomalous that they are given legal capacity in other areas but not in relation to
an issue that has an immediate and pressing impact on their life.
Role of ‘supporters’
We are pleased that the role of ‘supporters’ is to be clarified in the Code of Practice. However, as
mentioned above, we have concerns about gaps that may arise because a parent cannot or will not
participate. Rather than simply ‘allow’ for parents or young persons to have a supporter, we would
recommend that some form of duty needs to exist so that all children can be adequately
represented and supported at every stage including the Tribunal.
If professionals from other agencies are involved as ‘supporters’ there needs to be recognition of
the financial cost involved in taking part in this process. We would envisage that many families
receiving support from voluntary agencies such as Barnardo’s Scotland might ask someone from
that agency to assist in the process. Depending on staffing and funding arrangements, many
agencies will struggle to provide this additional level of support. Given that legal aid would be
unavailable for obtaining the assistance of a solicitor at the Tribunal, it may also be helpful to
consider the potential role of independent advocacy services. It is disappointing to note that the
Minister’s response to this suggests relying on applications being made by voluntary organisations
for funding for this purpose. We would urge the Committee to consider introducing a duty to make
provision for ‘supporters’ when necessary.
Co-ordinated Support Plans
The CSP is one of the key provisions in the Bill especially as it will replace the existing Record of
Needs. As the legal document it will inevitably be seen as central to ensuring that provision is
made for children and young people. Most of the concerns we have about the CSP are in relation
to the requirements for a plan as set out in section 2.
We are pleased that the Code of Practice will cover issues such as the interpretation of what
complex or multiple factors might be and the nature of the additional support. During the
consultation phase, Barnardo’s raised concerns about who would be considered as ‘appropriate
agencies’ in s.2(1)(c)(ii). We are pleased that the Minister has clarified that voluntary sector
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provision could be included within this definition. However, we remain concerned that the full range
of agencies and individuals who provide additional support will not be covered. Children and young
people may receive their additional support from a wide range of ‘agencies’ or individuals such as
family members, friends and others in the community. Given that the purpose of the CSP is to
‘plan long-term and strategically … and to foster co-ordination’, it is vital that the full range of
support is recognised.
Despite the intention to create a more responsive and less bureaucratic system there is a
possibility that the CSP process could become less responsive and more bureaucratic. Requests
for consideration of a CSP should be able to be made in other ways apart from written requests as
this in itself may create a barrier for some parents and young people. The guidance on how the
CSP will build on existing plans is crucial if duplication is to be avoided.
Douglas Hamilton
Research and Policy Officer
SUBMISSION FROM THE BRITISH ASSOCIATION OF TEACHERS OF THE DEAF (BATOD)
Anticipating that there would be a large number of submissions following the publication of the
Education (Additional Support for Learning)(Scotland) Bill (Consultation Draft) BATOD
(Scotland) confined our submission to a request that two specific amendments be considered.
Our assumption that Deaf and Hearing Impaired infants, children and young people would fulfil the
criteria for Co-ordinated Support Plans was confirmed in Item 70 of the Report of the
Consultation on the draft Additional Support for Learning Bill, with the acknowledgement that
“sensory impairment such as blindness” is a complex factor.
Deafness is also a sensory impairment. A sensory impairment which, when congenital or of “early
onset”, precludes the natural acquisition of language, a basic requirement for “education directed to
the development of the personality, talents and mental and physical abilities of the child or young
person to their fullest potential” (1.(2) Education (ASL) (Scotland) Bill as Introduced).
In the background information which accompanied our initial submission, we pointed out that “At
the present time Local Authorities have the power, but not a duty, to provide support for Deaf and
Hearing Impaired Children and their families following diagnosis. This support takes the form of
regular home visits by Teachers of the Deaf.
In areas of “good practice”, where there are close links with ENT departments of Health Boards,
congenital deaf and hearing impaired children are identified at around 1 year old.
On adoption, nationally, of Universal Newborn Hearing Screening (UNHS) diagnosis and the
consequent fitting of appropriate amplification should be completed before the age of 6 months”.
On completion of diagnosis, Health Board staff, ENT Consultants and Audiology Departments,
provide periodic monitoring appointments.
It is essential, however, that there is other immediate support for families placed in an extremely
stressful situation resulting from the diagnosis. The majority of deaf babies are born to ”hearing”
families, and the low incidence of this sensory impairment makes it unlikely that they will have any
previous knowledge of the condition and its implications.
This immediate support is provided by Visiting Teachers of the Deaf and, where they are in post,
Educational Audiologists. Their role, at this point, is to provide re-assurance and advice and to
inform the family of appropriate strategies to use to initiate the deaf infants’ acquisition of language.
They also monitor the effectiveness of the amplification provided by the Health Board.
Item 25 of the Report of Consultation on the draft ASL Bill states “It was generally felt that
education authorities only having a power to assist in relation to children under 3 was detrimental
because it does not take into account earlier and better screening methods and, therefore, the
child’s need for multi-agency support”. This would appear to confirm that our concerns are not
confined to our particular aspect of ASL.
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In order to address these “general” concerns BATOD (Scotland) requests that the Scottish
Parliament’s Education Committee considers the following amendments to the Education (ASL)
(Scotland) Bill as introduced on 28th October 2003.
These amendments would remove any dubiety as to the age of the child at which the provisions of
the Bill are appropriate and would also confirm the education authority’s duty to respond to “the
child’s need for multi-agency support” (Item 25).
Proposed Amendments To The Bill (As Introduced)
Page 1
1.

Main Definitions
Additional Support Needs
Sub-clause 3(b) to read

“in relation to an infant or child who has not yet attained the status of a prescribed pre-school child,
the provision of appropriate educational support for the child and its family”.
Page 9
10.

Duties to seek and take account of views, advice and information.
Insert after sub-clause 2(a) an additional sub-clause to read

“to respond to the notification, by a particular department of the Health Board or other agency, of
the completion of diagnosis of a condition requiring immediate educational support”.

SUBMISSION FROM ALAN BLAIR
I am an active member of the ILN which is currently involved in a fifteen month research
commitment to inclusive education. We are part of the Equity Group which is working towards
inclusive education for all young people irrespective of their disabilities/difficulties. All children have
the right to be educated in age appropriate mainstream classes and all Authorities must ensure that
this can and will happen and will endeavour to provide all necessary resources.

SUBMISSION FROM THE CALL CENTRE
Introduction
The CALL Centre is a leader in the field of communication and innovative support services for
children and young people using both low tech and high tech approaches to aid children’s personal
communication and access to and delivery of the curriculum. We support others to carry out
individual assessments, loan equipment to schools, carry out applied research and development,
undertake technical developments and produce information sheets, journal articles, books and
videos for the education community in Scotland.
As a multi-agency team we support those working with individual children and families, including
teachers and schools as well as administration colleagues in education, health and social services
in local authorities across Scotland. Breadth and depth of approach to service delivery, acquired
over the past twenty years, has given us valuable insights into the fields of special educational
needs (SEN) and augmentative and alternative communication (AAC).
Principles reflected in the Bill
Section 1
The term ‘Additional Support Needs’ in place of special educational needs is helpful as it respects a
wide spectrum of support needs.
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Section 2
The Bill will help by including other agencies, and not just education, as providers of support to
children and young people. In our view it does not go far enough to ensure that any support
identified will actually be provided.
Section 6
Under the existing system, compulsory medical and psychological assessment is often
unnecessarily wasteful of resources. However, the proposed section on assessment and
examination is weak. We return to this point later.
Sections 7 and 9
Sections 7(2)(c); 9(5)(d); 9(5)(c) to (e) and 9(6) will help by identifying the individuals who will
provide support. The new role of coordinator will help to ensure that the details of a child’s
coordinated support plan (CSP) are put in place. Despite this significant advance four major
concerns remain around the role of coordinator.
There is no statutory duty on other agencies to provide the support identified in a CSP. Without this
the coordinator role will be ineffective.
The coordinator role should not be limited only to children with CSPs. Extending the role to all
children with ASN will help to ensure that the child experiences continuity in the support received
from different service providers.
The ASL Bill is one among many policy demands on authorities and other agencies to engage in
joined up working. There is clear evidence that these legislation and policy demands do not
themselves reflect joined up thinking. Bills emanate from different Scottish Executive departments,
each arguing for key workers, coordinators, joint resourcing, joint assessments, single shared
assessment, and others. Clarity and transparency is needed.
Often, short term incentive funding is attached to multiple requests for key workers etc. to support
capacity building. As a result, new posts are created that fragment existing, often already effective,
support networks.
Section 23
A new Code of Practice setting out minimum standards is welcome. In drawing up the Code it is
vital that the Executive consult effectively and widely in this area.
Adequacy of consultation
Parents found it difficult to access initial meetings with most places at consultation meetings
already taken up by the time they heard about them. In contrast, local authority officials had
extensive representation. In effect, in early consultations the people consulted about the Bill were
mostly those who had requested changes to the current system. Thereafter, criticisms of the Bill
gathered a head of steam as parents – those most affected – began to understand the implications
of the proposed changes.
The consultation period that began in June 2003 was the most effective in achieving meaningful
consultation. The additional consultation period resulted in important improvements to the Bill. The
reason we point this out is that ineffective consultation at earlier stages resulted in a waste of public
resources.
Other improvements needed
Section 2 Coordinated support plans
Some clarification is given about the circumstances in which a CSP should be opened and that the
plan should record which support needs are to be provided by education and which by other
agencies. However, the Bill does not say that support needs have to be met by other agencies.
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Section 3 General functions
The draft Bill does not require education authorities to do anything that “is not practicable at a
reasonable cost”. Further explanation and justification of this ‘opt out’ is required.
Section 6 Assessment and examination
Several concerns remain around assessment requests:
The purpose of assessment should be made clear.
Arrangements for assessment requests depend on the parent or young person being aware of
what can and cannot be achieved by an assessment. This is not always the case.
Concerns remain about assessment skills and experience at a school level. For example teachers
need to know what they don’t know in order to progress to a stage of further assessment. However,
they are not able to request the assessment. There is only a general duty on the education
authority to address the child’s ASN.
Questions remain about specialist assessment. The education authority can decide whether an
assessment will proceed and, if it will, who is allowed to undertake the assessment.
Section 7 and 9
Above, we noted that measures recently introduced would strengthen how the CSP will be put into
practice to improve delivery of services [Sections 7(2)(c); 9(5)(d); 9(5)(c) to (e) and 9(6)]. These
measures include a clear coordinating role to ensure day-to-day implementation, thereby delivering
joined up integrated working. Two difficulties remain.
The first difficulty centres on two key phrases included in the Bill:
“…so far as they have the power to do {so}.” [Section 9(5)(b)]
“seek to ensure that…” [Section 9(5)(c)]
In effect, these clauses reduce what the education authority or other agency needs to do to secure
provision.
The second difficulty relates to children with ASN but who do not have a CSP. Commitments by the
authority and other agencies are further weakened for children with ASN because.
It will take time to ensure that children with ASN who are likely to require a CSP are identified early.
It is easier to do this if the same team of people are involved in identifying which children have
support needs that are likely to be complex or involve multiple factors.
Second, pre-school children benefit greatly from an integrated approach to working – coordinating
health, social work and education inputs. The Bill is weak in its provisions for pre-school children.
Third, there remain major difficulties in identifying which children should receive follow-up
assessment. Coordination can better ensure continuity if it is linked into services to children with
ASN and not just those with a CSP. Already, there are different models of practice in place in a few
authorities in Scotland. These could be looked at to help inform best practice.
Unless measures are introduced to address these concerns it will be unclear who will coordinate
education inputs and monitor the quality of identification and assessment
Section 10 Sub-section 2
We note that children’s views are to be sought but we are concerned that it will be too easy to
argue that a child is ‘incapable’ of being consulted, especially when it is up to the authority to
decide if the child is incapable. The approach taken to consulting the child needs to be suited to the
child’s abilities and communication support needs. We take up this point in our comments on
Section 23.
Section 10(5) and 11(2)
These sections relate mainly to exchanging information about provision for a young person’s
support needs on leaving school. While requirements on exchanging information is welcome there
is a need for clarity about provisions and resources that will be available once the young person
leaves school. We take this point up in our comments on the Code of Practice.
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Section 19(3) and 19(5)
Requirements to meet children’s support needs are weakened by the opt-out clauses cited both in
Sections 19(3) and 19(5). The clauses are:
…incompatible with its own statutory or other duties
unduly prejudices the discharge of any of its functions
It is conceivable that education authorities and other agencies could use these clauses a catchall to
argue that they cannot meet a child’s support needs.
Section 13 References to Tribunal
Parents or the young person should be encouraged to participate in deciding who will be
coordinator for the CSP and referral to the Tribunal should be possible about that decision. We
suggest inserting a sub-section after 13(3)(d)(i), of the form:
(ii) the person designated under sub-section 7(2)(c)
Section 23 Code of Practice
Given that measures to ensure quality of process and service delivery will now rest on a Code of
Practice it is vital that the Executive consult widely on the details of the Code. We are concerned
that consultation on the Code, on which much now rests, will be too narrow. Too much now rests
on a Code that has not yet been published.
Section 23 Sub-section 2(f)
Together with Sense Scotland, the CALL Centre undertook extensive work on seeking the views of
children with communication difficulties. We are well placed to contribute to the Code of Practice on
seeking a child’s views [Section 10(2)]. It is vital that consultation in this area of the Code of
Practice is relevant and validated. Otherwise, children will be considered ‘incapable’ of being
consulted because the Code does not include information on how to find out the views of children
with the most complex communication support needs. They too can and should be consulted; it just
needs to be done differently.
Section 23 New sub-section 2(g)
The Code of Practice should include standards on the circumstances and provisions for young
people leaving school. We suggest a phrase follows Section 23(2)f), of the form:
(g) arrangements to be made under section 11(2)
Terminology and definitions
The meaning of “significant” needs to be defined more clearly (eg at 2(1)(c) “significant additional
support”; 2(2)(a) and 2(2)(b)(ii) “significant adverse effect”; 8(3)(b) “significant change”; and, in
Schedule 2 at 3(1)(a)(ii) “significant expenditure”.
The Bill uses the term “incapable” as a general description of capacity. We would prefer to see the
values reflected in the Adults with Incapacity (Scotland) Act 2000 adopted. One of the core
principles of that Act is that capacity will vary with changes in the decision to be made. The draft
Education Bill should use the terms “incapable in relation to [the specific decision]” or “young
person with incapacity”. The Adults with Incapacity (Scotland) Act 2000 generally uses the term
adult. Where it does use the term “incapable”, eg at 53(3)(a) “the adult is incapable as mentioned in
subsection (1), it is referring back to a specific circumstance, in this case 53(1) “… the adult is
incapable of taking the action, or is incapable in relation to the decision about his property [etc]…”
A number of clauses remain that include the term “…unless the authority consider it unreasonable
to do so.” In effect the authority can decide.
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SUBMISSION FROM CAMPHILL SCOTLAND
In reponse to Ian Cowan's letter of 28 October, I have the following comments to offer on behalf of
Camphill communities in Scotland:
We approve of the Bill in principle.
As far as we can ascertain, the Executive carried out adequate consultation before the Bill was
introduced.
Concern No 1 - Our concerns about the Bill are born of a degree of scepticism that there is
adequate provision made to ensure an appropriate balance of rights in favour of the 'user' (whether
this be parents or their children). It may well be that this issue will be taken care of by the Code of
Practice and we are prepared to accept that this might be the intention of the Executive. However,
it would be reassuring to have clearer and more direct compulsion upon authorities to work to the
Code - which, presumably, they would have been party to drawing up and agreeing.
Consequently, we recommend that Section 23(3) be amended to read: 'Education authorities
must, in exercising their functions under this Act, work to a code of practice issued under
this section.'
Concern No 2 - Schedule 2 - Paragraph 3(1)(f)(ii) is open to misuse. As it reads, it could result
in an authority choosing any school under or 'not under their management' and send the child
there, no matter what the child's or parents' wishes might be. In any case, the grounds on which
an authority might make such a decision (as suggested in the Explanatory Notes) are covered
adequately elsewhere in paragraph 3. It follows that the part of Para 3(1)(f)(ii) that is in parenthesis
is unnecessary and potentially confusing to a reader who does not have ready access to the
Explanatory Notes. It should best be removed.
On an issue separate from the Bill per se, it would be helpful to know the constitution of the group
that is to draft the Code. Will there be public consultation on it?
Thank you.
Dr Sam D Sinclair
Facilitator
Camphill Scotland

SUBMISSION FROM CHILDREN’S SERVICES ROYAL HOSPITAL FOR SICK CHILDREN
Approve of Bill in principle although regret an opportunity was missed for it to be “owned” jointly by
Education, Health and Social Work welcome the move away from the often-stigmatising definition
of special educational needs and the general principals of this Bill. It is encouraging that the Bill
recognises the need to bring together all of the relevant agencies in supporting children in schools.
It is encouraging that identifying Additional Support Needs will include independent/private schools
but they should not be omitted from the statutory duty
Support the needs for a simple, transparent and systematic framework for the identification,
assessment and support of the learning needs. Whilst we can recognise the difficulties in having
uniformed procedures across Scotland we believe it is necessary to have a generic framework that
can allow for some local interpretation. Children do move from one educational authority to others
throughout their education and parents should not have to be repeating information and the
transition should be as smooth as possible, so hence the need for a consistent approach.
The requirement for a named contact person who will co-ordinate and provide information for
parents is welcomed.
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The Bill itself is long and not that easy to read and for many parents will be difficult to understand.
Will there be a shortened user-friendly information sheet produced that will be available for parents
and staff?
Some key issues that this Bill raises that will require to be considered by Education and Health: What are the resource implications of this?
School auxiliaries have a crucial role in supporting this group of children and their roles and terms
and conditions need to be urgently addresses
Duty of all agencies needs to be clarified in the guidance
Integrated working is key to the success of this and must be backed by funded joint training
From a health perspective supporting children with complex needs in the school environment
(mainstream schools) will require additional investment and this needs to be addressed and
additional funding allocated for this purpose by the Scottish Executive.
Resources need to be allocated from Health, Social Work and Education to allow this to happen.
When will the process start, should be as soon as health identify children pre 3.
Information must be shared at transition
Still need Future Needs assessment in some form to facilitate transition
Transition to adulthood planning should still be statutory
Independent schools should not be omitted from legislation
Janice MacKenzie
Principal Nurse & Operational Manager
Community and Therapies
Royal Hospital for Sick Children

Elaine Dhouieb
Project Manager
Community & Therapy Redesign

SUBMISSION FROM THE CHURCH OF SCOTLAND
The challenges that inclusion present to churches are no different to the challenges that face the
whole of society and in this instance the provision of education in Scotland.
The World Council of Churches in it’s recent report “ A Church of all: a Church for all”, makes the
following points about inclusion:
An expression of the core challenge.
"People with disabilities, and particularly people with learning difficulties, disturb and confuse the
accepted order in many societies. Disabled people disturb human notions of perfection, purpose,
reward, success and status; they also disturb notions of a God who rewards virtue with health and
prosperity. The responses to this disturbance can be pity as expressed by charitable works, or
banishment (putting people away out of sight and mind), and/or fear. Whatever the basis of the
response, disabled people are given no meaningful place in society."
An expression of hope
"With the breath of life, God imbued each person with dignity and worth. We believe that humanity
is 'created in the image and likeness of God' (Gen 1;26) with each human bearing aspects of that
divine nature yet no one of us reflecting God fully or completely ………this includes all people,
whatever their abilities or impairments. It means that every human being is innately gifted and has
something to offer that others need…….We cannot speak about this 'giftedness' without also
speaking about each person's limitations. They are the basis of our need of each other and of
God, irrespective of the labelling of our abilities……..We need one another for our gifts to be
revealed. A person who has suffered rejection or has been devalued may not show or share many
of her own gifts or his own contribution to humanity, unless he/she is shown full acceptance and
unconditional love.”
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Given the views expressed above the Church of Scotland Committee on Education support the
principles set out in this Bill.
We took part in the consultation process that took place before the Bill was introduced and some of
the issues we raised have been addressed.
However we remain concerned about some aspects of the Bill as introduced.
We believe that all children who currently would receive a RON should also qualify for a CSP.
In our response to the consultation paper we made the following points:
“The Church of Scotland fully supports the right of parents and children to request a CSP.
However, we would be concerned if education authorities were to regularly refuse requests for
CSP’s by parents. We would be happier to see the phrase “not normally refuse such a request” in
this draft Bill.
It is interesting to note that no such veto on a CSP is offered to parents.”
We do not see that these concerns have been addressed.
The Bill states that education authorities do not have to do anything that “is not practicable at
reasonable cost.” We see this as a source of conflict and inequity.
The Bill has not resolved the issue of jurisdiction over education authorities only and not other
agencies that may be involved in providing support and/or services under a CSP.
The lack of Legal Aid for representation during a Tribunal is unfair. At the most stressful part of an
appeal process parents may be denied support when they most need it.
Good practice on preparation for transition from school shows the education authority starting this
process 12 months prior to leaving. A requirement is made of other agencies to provide
information 12 months before. Education authorities should also start to prepare 12 months in
advance for this significant event.

SUBMISSION FROM CLACKMANNANSHIRE COUNCIL
1

Whether you approve of disapprove of the bill in principle

1.1
Reform of the legislation relating to special educational needs is long overdue. The record
of need system, whatever its original intention, has festered an outdated child – deficit model which
has not always promoted the best interests of children.
1.2
The proposed legislation is welcomed on a number of counts. The new concept of
‘additional support needs’ is helpful particularly because of its greater breadth. It will bring into the
system many children whose needs are not the focus of sufficient attention at present.
1.3
Secondly, the widening of the range of agencies who will contribute to coordinated support
planning is welcomed. There is a weakness, in this section of the Bill, however, which will be
commented on in section three.
1.4
In summary, the bill is welcomed. It will bring greater clarity to planning additional support
for children, it will make a wider range of provision available to them and it will promote integrated
working.
2.
Whether you consider that the Executive carried out adequate consultation with interested
parties before the Bill was introduced.
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2.1
The consultation process was lengthy and well managed. There were ample opportunities
to comment on the bill while it was being drafted.
Any concerns you might have about particular elements of the bill and suggestions as to how the
bill might be improved.
Additional Support Needs
The concept of additional support needs is helpful. It is important, however, not to allow ‘additional
support needs’ to become a new label for children. It would be better to talk in terms of ‘giving
children additional support’.
Coordinated Support Plans
Generally speaking this concept is welcomed but the criteria for a coordinated support plan are
unnecessarily complicated. It would be clearer if paragraph 2 (1)(b) were changed to read ‘the
child or young person has additional support needs arising from one or more factors which are
likely to continue for more than a year and which, singly or taken together, are likely to have a
significant adverse effect on the school education of the child or young person’. The concept of
coordinated support plans would be described more clearly if the list of appropriate agencies were
included in section two instead of being left to section 19(2).
General Functions of Education Authority in Relation to Additional Support Needs
In section 3(2)(b) the word ‘reasonable’ is unhelpful. This needs to be more clearly defined if wide
discrepancies between provision in different authorities are to be avoided.
3.7
References to Tribunals in Relation to Coordinated Support Plan
The weakness of this section is that it gives tribunals power only over education authorities. It is
very likely that parents will wish to use tribunals to ensure that other agencies named in the coordinated support plan do provide the additional supports listed. If these supports are not being
provided then a decision by the tribunal to require the education authority to ensure that they are
provided is unlikely to be successful.
3.8
Mediation Service
In order to ensure the independence of these services, consideration should be given in the
legislation to establishing national, Scottish Executive, funding for their provision.
4.
Children and Young Persons for Whom Education Authority are Responsible
The executive should take the opportunity of this Bill to clarify for which children the education
authority are responsible. A difficulty can arise at present, for example, where children have there
home base in one local authority are but live with foster carers in another.
6.
Assessments and Examinations
7(5) is welcomed. This should go some way to reassuring parents that there will be a satisfactory
assessment of their child’s needs before a decision is made as to whether or not to open a
coordinated support plan.
7.
Duty to Prepare Coordinated Support Plans
In 7(2)(i) the phrase educational objectives can easily be construed to
narrowly. It is clear from 1(2) that education is intended to be defined as
broadly as possible but this might well be misunderstood. The intention
would be clearer if the word ‘educational’ were omitted.
7(2)(iv)The person by whom the support should be provided will not
always be identifiable. Should this read ‘person or agency’?
8.
Reviews of Coordinated Support Plans
Subsection (5) is likely to lead to difficulties in that the education authority, (c) is given a duty to
‘seek to ensure that additional support is provided… by any person identified in the plan’, but is
given no powers to enforce that duty. Other agencies are given a duty in 19(1) to deliver the
additional support agreed but the education authority is given no way of ensuring that they do so.
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10.
Duties to Seek and Take Account of Views, Advice and Information
The duty, in (6) to provide information to young people with additional support needs, leaving
school, is, in general, welcomed but there are two weaknesses.
This section is weaker than the present future needs process in that it starts at a later date. This
will be a disadvantage to those children with very complex needs where a lengthy planning process
is required to arrange adult provision for them.
Secondly, the education authority’s duties to the young person end when he or she leave school. It
would be helpful to have an additional duty to remain available to assist the young person through
the process of transition from education to adulthood.
Section 11(2)(b) could be used to make provision for young people during this period of transition
but is open to a range of interpretations.
11.
Provision of Information etc on Occurrence of Certain Events
In 11(1)(a) the six months time limit is much too short. There will be many children who require
considerable additional support as young adults. That support may well take one or two years to
plan or put in place. No doubt this is a point which can be covered in the code of practice but it
should also be referred to in the legislation. Could the legislation be amended to ensure that,
where the child has a coordinated support plan, a reassessment is carried out between one and
two years prior to their expected school leaving date so that information can be given to anticipated
adult providers at least a year in advance?
14.
Powers of Tribunal in Relation to Reference
The need to provide a family friendly forum for the resolution of disputes and local authorities is
recognised.
Possibly the main weakness in the bill, however, is in this section where the tribunal would appear
to have the power only to require the education authority to ensure that services listed in the
coordinated support plan are delivered. That power should be extended so that the tribunal can
require the other agencies, named in the coordinated support plan, to provide the services they
have agreed to provide.
16.
Mediation Services
In order to ensure the independence of these services, consideration should be given in the
legislation to establishing national, Scottish Executive, funding for their provision.
19.
Other Agencies etc to Help in Exercise of Functions under this Act
19(3) would appear to allow agencies too easy an opportunity to opt out of delivering services
promised in a coordinated support plan. The provision that appropriate agencies must comply with
requests made to them under sub section 19(1) should be strengthened and appropriate legislation
amended to ensure that this can be enforced.
20.
Power to Prescribe Standards etc to for Special School
This section is welcomed. The legislation should clarify that this extends to special schools in the
private sector as well as those managed by local authorities.
22.
Publication of Information by Education Authority
This section is welcomed and is seen as being particularly important.
Code of Practice and Directions
There is no doubt that different local authorities will interpret the legislation in different ways. The
definition of ‘education’ itself is open to different interpretations and this will lead to variations in the
criteria for coordinated support plans in local authorities. The code of practice must address this as
far as possible.
It is essential that they are the adequate consultation during the writing of the code of practice.
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Financial Memorandum
It is imperative that this legislation is realistically costed at the outset. Issues of a lack of robust
financial appraisal of the Standards In Scotland’s Schools Act 2000 have recently been raised by
Audit Scotland and it will be important that the lessons of this are learned and that the new system
is adequately resourced from the outset. Given the definition of additional support needs and the
number of children who could potentially fall within such a broad definition, it is imperative that a
realistic appraisal is undertaken before the legislation is enacted and implemented.

SUBMISSION FROM CONTACT A FAMILY SCOTLAND
Please find enclosed evidence from Contact a Family Scotland on the proposals in the Education
(Additional Support for Learning) (Scotland) Bill.
Contact a Family Scotland welcomes this focus on services for young people with additional
support needs and we support many of the outcomes described in the Education (Additional
Support for Learning) (Scotland) Bill. We were very pleased to see the inclusion of a Code of
Practice in the new Bill which we think offers a good chance of consistency of implementation
across Scotland. However, in our response to the call for evidence we are concentrating our
attention on the aspects of the proposed legislation that have concerned many parents of disabled
children. It is clear that there are substantial concerns about some of the content of the Bill. It will
leave a significant proportion of parents – possibly as many as half - in a worse position than they
are currently.
Contact a Family Scotland
Dèan Ceanglaichean le Teaghlaichean
Contact a Family offers information and support to parents of disabled children and those with
additional needs, including children with rare and life limiting conditions. We publish a widely
respected Directory of Specific Conditions, Rare Disorders and Family Support Groups. We have a
free national helpline for parents. We have a team of 40 Volunteer Local Area Representatives who
are parents of children with disabilities. Contact a Family Scotland opened its Edinburgh office in
1998. We are in regular contact with over 500 parents/parent groups in Scotland and our Scottish
newsletter has a circulation of over 2000 copies. Contact a Family Scotland. We have been
involved in a programme of ten parent workshops in September and October 2003 in looking at
issues around the proposals in the Education (Additional Support for Learning) (Scotland) Bill.
Concerns
1.

The Bill removes legal rights from 40 - 50% of families

Contact a Family Scotland strongly supports the rights of children with disabilities and their families.
The UN Convention on the Rights of the Child and the Salamanca Statement are sound starting
points for this view. We welcomed the SEN and Disability Act 2001 and the Education (Disability
Strategies and Pupils Records) (Scotland) Act 2002 which we regard as taking forward the
principles of improved rights and better services for children with disabilities. However, we are
concerned that this Education Bill will weaken rather than strengthen the rights of many children
and their parents in Scotland. Our concerns centre on the proposal to change the criteria for
opening a Co-ordinated Support Plan (CSP) as compared to existing Records of Need. The Record
of Needs has been a very useful safeguard for maintaining and improving services. Currently
17,000 families enjoy the rights to assessment and provision under the Records of Needs in
Scotland. Some predictions on the effect of the new CSP point to approximately 10,000 or less
being issued under the proposed new criteria. This would represent a reduction of 40-50% in those
enjoying legal rights. There is no support for such a marked reduction among parents of children
with disabilities. We would argue strongly that the new proposals should maintain and strengthen
rather than worsen current practice in relation to children’s and parents’ rights.


532

121

Education Committee, 2nd Report, 2004 (Session 2)– ANNEXE F
2.

Arbitrary restrictions on co-ordination

We are concerned that the excellent principle of properly co-ordinating services for children with
complex needs is being arbitrarily restricted. Co-ordinated Support Plans are required for children
receiving services from outwith the education authority, but there is no requirement for such coordination for services solely from within the education authority. The Bill supposes that such coordination within the authority is unnecessary. This is far from the case. Many such failures of coordination take place. Many have featured in the national press in recent years. The experience of
parents in Scottish Borders during the recent education finance difficulties, for example,
demonstrates the value of legal safeguards to ensure proper education provision for children with
disabilities. The Scottish Parliament was sufficiently concerned to collate evidence on the impact of
these difficulties on service provision in Scottish Borders. There are other examples which could be
examined. The need to co-ordinate services provided by education and to provide safeguards for
parents is not addressed in the Bill. Co-ordinating the input of a peripatetic sensory impairment
teacher,e.g. for a high school pupil is just as necessary, and requires a similar degree of planning,
as co-ordinating the input of a speech and language therapist. We would wish to see Co-ordinated
Support Plans in place wherever there is a need for proper co-ordination for complex needs,
irrespective of service provider.
3.

A poor substitute for enforceable legal rights

Currently parents enjoy legal rights to protect service provision from within the education authority.
These rights will be removed by these proposals and replaced with a new dispute resolution
procedure. Many thousands of parents are likely to be in this position. There is little detail about the
new dispute resolution procedure and how it might work. It is likely to be a poor substitute for
enforceable legal rights. These parents will not be able to take their problems to the new tribunal. It
will establish a second tier (second class?) route to resolving difficulties. Contact a Family
Scotland argues strongly that all problems about provision should, in principle, go to the new
tribunal if parents wish to take this course of action.
4.

Limitations of the tribunal

Contact a Family Scotland note that the Bill proposes that the new tribunal will only have
jurisdiction over education authorities. This is in spite of the proposal that there should be a new
duty on health and social work to provide services to meet educational outcomes for young people.
We remain concerned about the failure to listen to arguments about ensuring the new tribunal has
power over health and social work services as well as education. When problems arise in the future
over failures to deliver agreed services to a pupil, the new tribunal will be powerless to intervene in
regard to services that are not provided by education. Other agencies – such as health and social
work – will have to have regard to the decision of the Tribunal but will have no clear legal duty to
comply with Tribunal decisions. Many problems currently occur with services such as therapy for
children provided by Health. The new tribunal will be unable to intervene effectively. This is a real
missed opportunity for joined up thinking by the Scottish Executive. Practitioners in the Health
services are asking for the tribunal powers to be drawn up in this way. They know that being left out
of the tribunal’s jurisdiction undermines their attempts to improve Health services for children in
schools.
5.

Post-school transition rights reduced

We note the proposals on post-school transitional arrangements. Given that significantly fewer
young people would have a CSP as compared to a Record we believe that this would be a
significant reduction in the rights currently enjoyed by these young people. We assume transition
will be an important feature of CSPs. All too often at the moment “the young person falls into a void
as support ends” at the transfer from school to adult services. For many families with young people
with complex needs this is becoming the most pressing problem they face. The Bill proposes
placing a duty on education authorities to get information from relevant agencies who will be
involved with the young person after leaving school a minimum of 12 months before that date. This
is too short a timescale. The timescale for the education authority to plan the transition remains at a
minimum of 6 months. This is far too short. It is much less than the current requirement to start
planning at around age 14 years. The proposals amount to a significant reduction in the planning
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time available from the arrangements now in place. The whole transition planning process should
be started at least 18 months before school leaving and longer where this is required.
6.

The need for phased implementation

Given the substantial changes proposed to the rights of children, young people and their parents it
would be appropriate to phase in any changes to the current system in a sensitive and nonconfrontational way. We would argue that the new system should maintain disability rights currently
enjoyed. It would be sensible to make clear that any existing Records of Needs will continue under
the new CSP system for the pupil’s school career. Application of new criteria should be
implemented as new pupils come into the system. This would address many concerns currently felt
by parents of children with disabilities when looking at what the new Bill may mean for them.
7.
Poor fit between Westminster and Edinburgh legislation – young people with
disabilities falling through the gap
The SEN and Disability Act of 2001 is a Westminster Parliament measure which covers Scottish
schools. Contact a Family Scotland welcomed this legislation and regarded it as important in taking
forward the rights of young people. It is obviously important to dovetail the new Bill with this
extension of the Disability Discrimination Act. The draft Bill fails to do this in relation to the
exemption from the 2001 SEN and Disability Act of the provision of auxiliary aids and equipment.
This exemption is predicated on the assumption that it is provided for in Scottish legislation. Young
people in Scotland with single disabilities are likely to fall in the gap that is emerging between the
two statutes.
Neil Todd, Manager Contact a Family Scotland
Dèan Ceanglaichean le Teaghlaichean

SUBMISSION FROM DOWN’S SYNDROME SCOTLAND
Down’s Syndrome Scotland consulted members of our ‘Forum on Children’s issues’ asking them to
comment on the Additional Support for Learning Bill (ASLB). The forum consists of parents of
children and young people who have Down’s syndrome.
The following points are Down’s Syndrome Scotland’s response on behalf of our members.
The ASLB sets out to build on previous legislation which supports inclusion and strengthens the
support system for a child or young person who has additional support needs with a view to
enabling all to access their rights to achieve their fullest potential and fully benefit from their school
education.
The Bill aims to support collaborative working and the principles of partnership.
The aims of the Bill are in principle welcomed, however, there are a number of concerns that
parents of children and young people with Down’s syndrome have raised regarding the
bureaucracy of the system defined and the way the Education Authority appear to be at the centre
of the system.
Concerns we may have about the principle elements of the Bill and suggestions how it may be
improved:
The way the Bill is presented has established a two-tier system for those who have additional
support needs, those that are eligible or qualify for a Co-ordinated Support Plan (CSP) and
those that do not meet the threshold for a CSP. This further complicates the system that
parents are currently facing. It also puts teaching staff under further pressure in relation to the
workload that they will be expected to carry out. This time would be better utilised
differentiating a curriculum that currently does not work for children and young people who
have learning disabilities.
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Parents who’s children currently have a Record of Needs (RON) will undoubtedly battle for
recognition of their child’s needs and the right to receive a CSP if after being reassessed, it is
suggested that they do not require a CSP.
There are concerns that although the Bill sets out to improve the appeals system and create a new
tribunal system, the change in legal status of this new system will have a limiting effect on
accessing legal advice. Inclusion should be about everyone being able to access a single
tribunal system that looks at all Education disputes.
The introduction of a mediation service to help resolve issues and disputes may put families at an
unfair disadvantage as this may require families to have access to a degree of knowledge in
the workings of the system and an ability to articulate their points of view. This may not always
be possible to do, bearing in mind the high emotional value of the subject matter. Therefore,
we welcome an experienced advocacy provision that is independent of the authority. An
independent body would, better carry out the selection of mediation services.
Parents commented that they were concerned that the Education Authority were at the centre of
the decision-making process and the coordination of services. The Bill sets out to promote
partnership of parents in the process and we do not feel that this has been achieved. There
also requires to be a redefining of the parents/users role to have a greater influence on the
decision making process and the access to service provision.
It is the experience of parents that planning for the future needs of their son or daughter must
commence almost from the time that a young person commences secondary school provision
with intense input in this assessment being carried out at least two years before the young
person leaves school. The Bill sets out to place a duty on authorities to commence this
planning a year before they leave school. It is our organisation’s view that this is inadequate
and differs little from the current system that often fails depending on who is coordinating the
future needs assessments.
Have the Executive carried out adequate consultation with interested parties before the bill was
introduced?
Down’s Syndrome Scotland’s responsed to the Draft Consultation on the above point by saying
that there had not been enough consultation. This Bill has suggested that there has been
adequate consultation. In view of the changes that the Bill sets out to create, there must be
extensive considerations and consultation before it is passed by parliament.
As an organisation, we would welcome any opportunity to discuss the views of our members
further, working in Partnership with Scottish Parliament in order to ensure that the Bill works
effectively for all children with Additional Support Needs.
Karen Bain
Children’s Worker

SUBMISSION FROM DUNDEE CITY COUNCIL EDUCATION DEPARTMENT
The consultation process has led to various improvements in the proposed Bill which we welcome:
the more developed conceptualisation as to who has additional support needs, and what may give
rise to such needs; the improved attention to post-school transition planning; the proposal for a
Code of Practice to underpin the implementation of the Act.
We believe, however, that there are still factors in the Bill that increase the likelihood that parents
will see the attainment of a Coordinated Support Plan (CSP) for their child as desirable, regardless
of the degree and resource requirement of the child’s additional support needs. If so, that will
frustrate the underlying intention to achieve a less cumbersome, less legalistic, more cost-efficient
process of assessment and intervention.
The attempt (to define ‘complex’ and ‘multiple’ factors which will give rise to a CSP is one blind
alley that should be closed off, if futile and distracting disputes between parents and authorities
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ending only at the Tribunal are to be avoided. [Such attempted definitions were for 20 years found
unsatisfactory in the previous legislation about the Record of Needs (RoN)]
We come closer to the Additional Support Act’s aim of complementing other inclusive legislation,
and we avoid labelling children, if we focus on the levels and type of resourcing required by a child
or young person, and the extent to which they exceed those normally available, not on definitions
of within-child factors (which in fact do not define - Paragraph 72 of the Report of the Consultation
on the Draft Additional Support Bill illustrates the banal absurdity that can arise from this kind of
attempted definition).
We suggest therefore that references to ‘complex’ and ‘multiple’ factors be removed from the Act.
For the Act to fulfil its inclusive aim it is important that the CSP be seen as continuous with and
developing out of the earlier stages of assessment and intervention operated by authorities.
Creating a ‘fast-track’ by which parents can step over the earlier stages, and go direct for a CSP,
by requesting assessments that naturally follow on at later stage in the sequence, threatens the
Act’s contribution to a continuous model of assessment and provision, and hence its relationship
with inclusive education.
Currently in most authorities judgements of the appropriateness of such assessments are set within
a policy of stages of Assessment and Intervention, related to tiered and structured educational
provision for a range of educational needs. To state to parents that they have a right to request
particular types of assessment, without also stating qualifying conditions for this right, either opens
the way to unbounded demands on a service provided free at the point of access, or lays the basis
for a sense of grievance and denial of entitlement among parents told it is not to be provided. There
are serious financial implications of this right as currently created, and it will also risk damaging the
sense of partnership. Further thought is required before this provision is enacted.
For these several reasons we suggest that the right of parents to request particular assessments
be qualified in terms of criteria of reasonableness specified in the Act.
It would be wasteful of resources and unhelpfully intrusive if all children receiving non-educational
agency support were to be subject to the opening of a CSP. We should avoid unnecessary
channelling through the CSP of agency provision that would be made without the existence of a
CSP.
We suggest that some reference be inserted in the legislation to threshold criteria related to
intensity, duration, and educational relevance of non-educational agency input before a CSP be
considered
Although a financial memorandum accompanies the Bill, certain aspects of it appear to us still not
to have received realistic costing. The new right of parents to request assessment already referred
to is an example.
The additional professional and administrative time-implications of mediation and dispute-resolution
also need to be reconsidered. The underlying supposition appears to be that there will be many
fewer CSPs than Records, or that in some way the creation of CSPs will be simpler. Neither of
these beliefs may be true.
One element in particular of the Bill will completely overturn the prediction of fewer children with
CSPs than Records of Needs. It is the simple use of the word 'or ' instead of 'and' in the phrase
"by the education authority in the exercise of any of their functions as well as in the exercise of their
functions relating to education or " [Section 2(1) c(i)]. Its effect is to ensure that all children
currently having Records of Needs, and a similar sized group in future, will require to have CSPs.,
not the estimated half of them. Only if the further qualification in the ensuing paragraph is made
necessary to the definition by replacing 'or' with 'and', will those children with Records of Needs but
no additional support from outside agencies be exempted from the CSP, as has been the
expressed intention in the notes accompanying the draft legislation.
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As the consultation process has proceeded, the CSP seems more and more to have become the
new Record of Needs, but with an extended range of children being included in its scope because
of the expansion of the idea of ASN beyond the concept of SEN.
The same motivation that drove parental desire for the Record of Needs is continued into the CSP:
the sense that it will create additional entitlement - access to resources, extended legal rights,
more complete assessments, greater accountability of authorities and agencies. When in relation to
the Record of Needs, parents are told that the needs are not so extensive as to be recorded, this is
often perceived by them as a denial of the child’s special needs, regardless of any assurances that
these needs are recognised and will be provided for, and that the Record itself does not create new
resource entitlement.
This danger is increased by the CSP, which will in fact be more linked to resources.
We suggest therefore
That 'or be changed to 'and' [Section 2(1) c(i)].
That estimated costs are based on a medium term rise in the number of CSPs that will be opened,
compared to Records.
As the CSP has moved closer to becoming the new Record, it incurs the danger that it will prove as
unsatisfactory as the Record of Needs has been, and for the same reasons:
over-legalistic complexity (with the addition of mediation and dispute resolution),
the adversarial connotations of the National Tribunal, and the focusing of attention and resources
on a small proportion of the total number of children with ASN. It is vital that the concept of ASN
receives the attention it merits, and that the CSP be seen - as had begun to happen with the
Record of Needs – as a by-product of a process of assessment and intervention. A by-product that
dwindled in importance as that process was improved, and schools were empowered with
increasing effectiveness to meet educational needs.
We suggest therefore that in the Code of Practice (and any notes of guidance that may also
accompany the Act), due emphasis is given to the conceptual shift to ASN, and that the relatively
lower level of applicability of the CSP be clearly explained.

SUBMISSION FROM GLASGOW AREA PRINCIPAL PSYCHOLOGISTS
Following our perusal of the Bill and the Report of the Consultation on the draft ASL Bill we would
wish to make the following comments.
We strongly approve of the Bill in principle. The negative aspects of the current Record of Needs
process have already been highlighted.
The consultation process was a comprehensive one and we certainly welcomed the proactive
approach of the Scottish Executive in sounding out our views.
There are however, several issues arising from the consultation which, if they are incorporated into
the Bill, would be a matter of concern.
Assessment & Intervention
Several of the changes proposed to the draft Bill will place demands on services, in relation to
assessment, which are likely to be well beyond current resources.
Par. 21 notes the principle of formal assessment only when necessary. However, the change to
the Bill states that the parent will have the right to request a particular type of assessment, e.g.
psychological or medical. This is in addition to parents being able to request that their child is
assessed for additional support needs. How are these two approaches to be reconciled?
Under what circumstances will parents be able to exercise that right and how will this be reconciled
with the staged intervention process?
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Par. 26 refers to Independent Reports and Assessments. While we welcome the extension of
parental rights, there is an issue with respect to quality control. Can we assume that the code of
practice will regulate the validity of independent assessors? What weight should be attached to
independent reports which recommend intervention strategies which are not validated by statutory
professional groups?
Parental & Family Involvement and Support
We welcome the principles of parental and young person participation at all relevant stages and
Mediation has thus far proved to be successful in a number of cases. The removal of the burden of
funding from parents is a just change to the Bill.
Transitions and Future Needs
The change to the draft Bill places duties on education authorities regarding obtaining information
about the provision other agencies will have to make for the future needs of young people and to
inform other agencies. Is there a corresponding duty on other statutory agencies to meet these
needs and have appropriate provision in place as and when required?
Co-ordinated Support Plan
The move to a ‘dynamic’ document is welcome. There is however great concern over the criteria
for the CSP as noted in par. 70. Paragraph 69 seems to state that the definition of ‘complex’
requires the provision of significant additional support provided by one or more appropriate agency
in additional to the authority’s education service.
Par. 70, in noting examples of qualifying criteria, lists ‘dyslexia’, which does not seem to fit in with
the criteria as outlined in the preceding paragraph, unless by linking these two paragraphs, it
becomes clear that a diagnosis of dyslexia will not, in its own right, meet the criteria for a CSP but
must also involve significant input from at least one other appropriate agency other than education.
Any other interpretation will lead to a demand for CSPs which will overwhelm services.
It is crucial to demands on services, appeals, tribunals and parent expectations and satisfaction,
that the criteria for the CSP are made absolutely clear.

SUBMISSION FROM GOVAN LAW CENTRE
Children’s Rights
Govan Law Centre is of the opinion that the Bill should confer rights on children with legal capacity
to appeal against the opening of or details of their Co-ordinated Support Plans, to request the
determination of additional support needs or the need for a co-ordinated support plan, and to
request a review of any Co-ordinated Support Plan.
As noted by the Education Minister in his submission to the committee, this is the current position
for exclusion appeals, where there exists a concurrent right of appeal, i.e. parent, child or both may
appeal. The decision not to extend such a right to children in the context of this Bill is justified on
the basis that the appeals would be too complex and that the child’s view can be heard within the
appeals process.
Govan Law Centre finds fault with this reasoning. As far as complexity goes, the restriction of the
right of appeal to those children with legal capacity would mean, by definition, that the child had a
general understanding of the matters at issue in the appeal. Besides, the executive’s assurance is
that the appeals process will not be complex – this is why legal aid is not needed. Second, the
child’s views cannot be heard within the appeals process if no appeal is lodged. Where a child, at
age 15 wishes to appeal against the content of a CSP, and their parent(s) do not wish to, how are
the child’s views to be heard by the tribunal?
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In fact, the Bill does not remove the child’s right of legal challenge, just access to challenge through
the tribunal. It leaves the anomalous position whereby areas of the Bill which do not provide for
appeal rights at all (or where the parent declines to exercise an appeal right) may be challenged by
way of judicial review – which would be an action brought by the child. However, the child is
denied access to the more accessible dispute resolution, mediation and appeal to the tribunal.
Disability Discrimination
The current proposals are to enact the new legislation as a stand alone statute, rather than by
amendment to the Education (Scotland) Act 1980. Section 28F of the Disability Discrimination Act
1995 (as amended) makes unlawful acts of disability discrimination by an Education Authority in
carrying out their “residual duties”. This includes the current system of assessment and recording
and other functions as contained in the Education (Scotland) Act 1980, Education (Scotland) Act
1996 and Standards in Scotland’s Schools etc. Act 2000. Functions under other legislation are not
covered.
The effect of the Bill is therefore to remove the assessment and recording of needs from the scope
of the 1995 Act altogether. This effectively legalises discrimination against disabled children in the
assessment of and provision for additional support needs.
In terms of Sections 29(1)(b) and 29(3) of the Scotland Act 1998, this relates to a reserved matter
i.e. equal opportunities (as defined in Section L2, Schedule 5 of the Scotland Act). Therefore the
Bill may well fall outwith the legislative competence of the Scottish Parliament. This is a matter for
the Presiding Officer in terms of Section 31(2) of the Scotland Act.
There are two possible solutions which avoid this problem: either enact the changes as
amendments to the Education (Scotland) Act 1980 or secure the amendment of the Disability
Discrimination Act 1995 by Westminster.
Incapability
The term “incapable” is used throughout the Act in relation to young people who may be unable to
exercise their own legal rights. This is a new and somewhat complex provision which is different
from the existing educational provisions, and also from the terms of the Adults with Incapacity
(Scotland) Act. The Govan Law Centre is concerned that there is no clear route for challenge in
the event that a young person is effectively denied their rights because of a disputed view of their
capability. It is also of concern that the education authority are the arbiters of “incapacity” when
they may be the opposing party in a dispute with the young person.
Reasonable Cost
3(2)(b) provides that duties to provide for pupils’ additional support needs are restricted to those
measures which are practicable at reasonable cost. This is an unacceptable reduction in pupils’
rights.
Following the House of Lords case of R. v. East Sussex County Council, ex parte Tandy [1988] 2
AllER 769, it is clear that the current law in Scotland, as in England and Wales, is that duties to
provide for special educational needs are not limited by consideration of costs or resources. The
Bill reverses this position and leaves children north of the border in a worse position than their
peers in England and Wales. There is no good reason why this should be so.
The effect is that the education authority could not effectively be challenged for a failure to provide
adequate and efficient education, even where that meant a child’s needs where not being met. It
effectively downgrades what should be a statutory duty to something which is effectively a matter of
discretion for the authority.
The committee has asked for evidence in relation to the adequacy of the consultation process.
Govan Law Centre would question the legitimacy of the introduction of this clause at such a late
stage in the consultation process and without mention in the accompanying guidance or notes.
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Additional Support Needs Tribunal
Section 13(2)(b) – The assessment of whether a young person has capacity to bring an appeal
should be decided by the ASN tribunal, not by the education authority, who are a party to the
appeal.
Section 15 – Govan Law Centre has concerns about the accessibility of the further right of appeal
to Court of Session (especially if there is to be a short timescale for appeal). Further regulations
may be required, in order to ensure that appeals are not made impossible for financial reasons. In
particular, it is suggested that the financial assessment for such cases be made on the child’s
income and capital, rather than that of their parent(s).
Appeals
In Schedule 2, the Govan Law Centre questions the value of divergence in the appeal structures
for placing requests and would recommend that the whole jurisdiction of the discredited Education
Appeal Committees be transferred to the new tribunal. This is also likely to be more cost effective
and efficient than a “twin-track” system.
I hope that the foregoing is of use to you.
Iain Nisbet,
Co-ordinator, Education Law Unit

SUBMISSION FROM HEADTEACHERS’ ASSOCIATION OF SCOTLAND (HAS)
The Headteachers’ Association of Scotland broadly welcomes the proposed clarification and
streamlining of approaches to Additional Support for Learning in the document “Moving Forward”
and the Draft Education (Additional Support for Learning)(Scotland) Bill as promoting these key
principles:
Child-centred, holistic education;
A commitment to inclusiveness;
Respecting and listening to the view of parents, children and young people;
Policies and standards which include all children;
The necessary allocation of resources to schools by local authorities;
The challenging diversity of school populations for which schools have to take account.
However, we are concerned that the following declared objectives of the exercise should also be
delivered and not just be aspirations:
A system that is more transparent;
A system that is less bureaucratic;
A system that is conciliatory and less litigious;
A system that takes account of the views of headteachers, teaching staff, and other key
professionals;
A system that is realistic in respect of what can reasonably be expected of schools and teaching
staff.
The actual delivery of integrated services.
Above all, we would stress that the improvements sought will depend on the resourcing claims
made in “Moving Forward” being realised at the closest point to the delivery of the service at school
level.
Our comments focus on the Draft Education bill and refer back to the commentary and to the
document ‘Moving Forward’.
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1. Additional Support Needs
HAS welcomes the more inclusive concept of ASN which moves away from the deficit models of
SEN and SEBD and focuses more on a broader range of reasons for additional support and, in
intention, reduces stigma.
Since the HMI report on ‘Pupils with Learning Difficulties”, schools have increasingly
acknowledged that all pupils have learning needs and all pupils face difficulties and challenges in
their learning. The critical concept, in this part of the bill will be the realistic interpretation of ‘to
their fullest potential’ and of “additional support”.
In this respect, HAS would emphasise the importance of developing an overall framework for
intervention replacing EPSEN (HMIE Effective Provision for Special Educational Needs) and the
Level of Needs Matrix to promote a level of consistency and good practice (Commentary para 21).
This revised framework needs to take account of the wider spectrum of needs, including pupils with
social, emotional and behavioural difficulties.
We are concerned that such an open, inclusive definition will result in a very high percentage of
school populations, especially in inner cities and deprived areas, requiring CSPs.
2. Coordinated Support Plans
We note that “Moving Forward” presumes on the continued existence of Personal Learning Plans
for all and of individualised educational programmes as well as the introduction of Coordinated
Support Plans (“Moving Forward” paras 25 and 27). We are concerned that these levels of
planning should not together put an undue level of demand on schools.
There are clearly increased demands on schools for meetings and administration and recordkeeping which will require the allocation of additional trained support staff.
With regard to 2(2)b, we would stress that multiple factors can often include background
circumstances which either the school will not know about (e.g. parents who have drugs problems,
criminal convictions, or are under social work supervision) or the circumstances will not be easily
addressed (e.g. pupils who have not received counselling for bereavement or traumatic
experiences, who have other mental or stress problems, or who are adversely affected by domestic
break-down). There are many such instances where schools struggle to match appropriate (if any)
support to such multiple needs.
We note that the Bill removes the compulsory nature of educational, medical and psychological
observation and assessments (“Moving Forward” para 22) but that there is a duty on other
agencies, particularly health authorities and social work services, to help education authorities in
supporting the education of children with additional support needs when requested to do so.
(“Moving Forward” para 17).
We note that such agencies are identified and their duty to comply is included in section 17 of the
draft Bill. We take this to include the duty to provide support as well as to provide information.
3. General Functions of Education Authority in Relation to Additional Support Needs
We note that the bill puts the statutory duty on education authorities to make adequate and
efficient provision for such additional support providing they have power to do so and provided it is
practicable at a reasonable cost. We ask what position is the school or authority in should the
additional support be dependent on provision being made by other agencies such as the health
service, social work, or voluntary/community agencies. If such external additional support included
in a CSP is less enforceable, what effect does this have on the concept of integrated service
delivery?
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4. Children And Young Persons For Whom Education Authority Are Responsible
We assume that 4(1) will enable authorities to build on their present practices regarding
stages of intervention. We also assume that 4(5) includes the right of headteachers, school staff,
health professionals, social workers to draw to the attention of the education authority the need for
a child to be considered for CSP (as in para 54 of commentary).
5. Other Children And Young People
While we recognise that independent schools may request advice and support from
local authorities, we consider that the Bill may put an undue level of requirement on
in this regard since the decision not to comply will be judged in terms of
the reasons for such a decision which an authority will provide.
6. Duty To Prepare Coordinated Support Plans
We stress the complexity of the links between factors, objectives and the support to be provided
referred to in a statement of an authority’s conclusions (6(2)a); not all factors are so easily
identified and objectives and support are likewise not so easily defined and delivered both in
respect of short-term and long-term objectives. A fundamental concern is the extent to which a
school or an authority can later be held accountable for the failure to achieve such objectives in
respect of realising the full potential of a child or young person.
With regard to Ministerial regulations, we would emphasise the importance of the transfer of such
plans when the children or young persons move from one educational authority to another and the
right of schools to have access to such plans prior to enrolment so that proper provision can be
made; this should also be the case when children or young persons seek to transfer between
schools within an authority.
7. Coordinated Support Plans: Further Provisions
We consider it desirable that there should be continuity of support persons for parent
at least at meetings within a particular stage in the process. Likewise, with regard to
the provision of a supporter for the pupil, but we have some concerns about the
duplication of supporters for parent and child and the scope for misunderstandings.
8. Review of Coordinated Support Plans
While we do not rule out the value of annual reviews, we consider that a two-yearly framework for
review would be more manageable, make more effective use of people’s time and effort, and
match the key points of transition i.e. P7/S1; S2/S3; S4/S5.
11-14Additional Support Tribunals
We note that the grounds for appeal to the Additional Support Tribunals are clearly set out. We
note that the Tribunals will have considerable powers to overturn the decisions and to direct
education authorities. This will clearly establish precedents and direct the work of schools and
authorities. We are concerned that steps need to be taken to ensure the level of expertise not just
in legal matters but in terms of educational practice which will be required of the President and
members of the Tribunal. Schools and authorities will likewise need to develop their level of
familiarity with legal requirements and standards in this area. This is highlighted even more by the
reference in Schedule 1(13) of the offences which a person could be guilty of before a Tribunal and
of the penalties on conviction, including imprisonment for a term not exceeding two years or a fine
or both.
While this may reflect the normal legal framework for Tribunals, HAS expresses its serious concern
about this level of liability to which authority officers, headteachers, and other staff could be
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exposed. While we appear to be talking about exceptional cases, we are still seriously concerned
should resort to tribunals become a more regular feature of the framework to deliver Additional
Support Needs. As a professional association, this would further increase the occasions when we
would provide support and advice to our members.
15. Mediation Services
We would want to strengthen the emphasis on mediation and would also consider that there are
many circumstances where conciliation should be used. We remain concerned that the time and
effort put into informal approaches and voluntary mediation could prove unproductive should
parents resort unreasonably to the appeals process. While we accept that mediation is voluntary
and that it should not affect the entitlement of any parent or young person to appeal any matter to a
Tribunal (15,(3)), we still consider that the Bill should be more explicit about what use of mediation
and conciliation would be regarded as reasonable before resort was made to a Tribunal. Unless
the Bill does this, the scope for mediation is considerably diluted.
With regard to Schedule 2, the terms of reference of placement requests are clearly laid out and we
assume that the right of the parent to request a placement in a school which is not a public school
is appropriately qualified by the ability of the authority to provide such support within its own
schools.
We are willing to be contacted should you wish for clarification on any of the points we have made.
George Haggarty
Convener
Professional and Management Committee

George Ross
General Secretary
Headteachers’ Association of
Scotland

SUBMISSION FROM PHILIP KUNZLIK
Summary Statement
Although the published Bill is an improvement on its earlier draft, a number of fundamental
weaknesses remain that undermine the claim of Ministers and the Scottish Executive that the rights
of parents and young people will be strengthened through it.
Principles of the Bill
I agree in principle with any move to improve the provision of support for children and young people
with additional support needs, but the Bill remains weak in important respects and provides too
many ‘get-out’ clauses that can be exploited by education authorities. In addition, to legislate in a
framework of guidance and good practice rather than one of duty raises the spectre of central
government professing to have enabled local authorities to address the additional support needs of
children and young people, whilst local authorities then profess to be under-resourced to provide
for them and proceed to access the in-built get-out clauses of the Bill. In short order we will have a
game of ping-pong between local and central government over both funding and responsibilities.
Parents are already familiar with that game when education authorities and health service
providers currently pass the buck one to the other. So, instead of consolidating the management of
provision, the Bill simply opens up an additional fracture point, this time between local and central
government.
Consultation Process
At a SEED-sponsored seminar that I attended subsequent to the publication of the draft Bill in early
2003, parent after parent complained that they had only heard about the proposed legislation,
consultations and seminars by chance. None had been able to contribute to the first round of
consultations because they did not know of it. Parents attending the seminar were told by the
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SEED officers that notices had gone out to head teachers, school boards and education
authorities, but none of the parents that were present had received any notification from those
sources. I have children at two primary schools, including one with a special needs base attached
to it. I heard from neither with regard to any aspects of the proposals or previous consultations. It
was the lack of genuine communication and consultation with parents that seemed to compel Brian
Monteith MSP to move an amendment to the draft Bill in 2003, seeking substantially to increase the
period for consultation on it. Not only has SEED failed to ensure wider public awareness of the
various seminars and consultations on the Bill, but a relatively small proportion of parents of
children with special educational needs seem to have been aware that such far reaching changes
to the system were even under discussion.
Comments on the published Bill
The note that accompanied the publication of the draft Bill in early 2003 indicated that under the
original consultation round, there was a very strong support for a uniform approach across
Scotland. Unfortunately the Scottish Executive immediately gave up on that principle, seemingly to
decide that it was just too hard to achieve. Instead, it argued that what was important was that
parents need to be given more information. That is nonsense. What is important is (a) that a child
presenting with particular needs has a high probability of those needs being accurately identified
irrespective of where that child lives in Scotland, and (b) that the child has a high probability of
receiving the appropriate interventions at the appropriate level, again irrespective of where it lives
in Scotland. My comments below seek to point to means by which these goals can be achieved
within the framework of the Bill.
The duty on an education authority under this Bill requires adequate and efficient provision to be
made for a child’s additional support needs, but states that such provision is restricted to that which
is attainable at reasonable cost. Immediately this raises two issues of major concern. The first is
that the duty under the Bill is a retrograde step compared to the Standards in Scotland’s Schools
Act 2000, whereby the duty of an education authority is “to secure that the education is directed to
the development of the personality, talents and mental and physical abilities of the child or young
person to their fullest potential” (my italics). If the Executive is serious about its claims of increasing
the rights of parents and young people then one may ask on what basis is such discrimination
against children and young people with additional support needs permitted?
The second major concern relates to the restrictions regarding cost. As a parent, I view this as a
fundamental get-out clause of the Bill, and one which means that the provision for any child will be
whatever an individual authority decides it wishes to afford. The likelihood of a child’s needs being
identified and of appropriate support to be offered should not rest with the disparate budgetary
decisions of local authorities. It is my firm view that much that is wrong with the current system
surrounds the fact that the body charged with identifying a child’s needs is also the body that must
pay for the educational support of the child. Not only will the current Bill reinforce the culture of
provision by dictat that I have experienced (this is what will happen to your child because this is the
way we do things!), but it is very likely to lead to a disparity of provision across Scotland as
individual local authorities view priorities differently. Furthermore, adopting constraints such as this
ignores completely the additional support costs to society throughout adulthood that will accrue
where a child fails to attain its full potential due to inadequate provision during its school and preschool years. Such short-termism sits uneasily against the implication within the Bill that a child’s
provision will be whatever an individual authority decides it wishes to afford.
The Education Law Unit of the Govan Law Centre makes the following observation regarding this
particular get-out clause of the legislation: “This is an unacceptable reduction in pupils’ rights.
Following the House of Lords case of R. v. East Sussex County Council, ex parte Tandy [1988] 2
AllER 769, it is clear that the current law in Scotland, as in England and Wales, is that duties to
provide for special educational needs are not limited by consideration of costs or resources. This
legislation could leave children north of the border in a worse position than their peers in England
and Wales. There is no reason why this should be so. It means that the education authority could
not effectively be challenged for a failure to provide adequate and efficient education, even where
that meant a child’s needs where not being met”. Apart from the within-UK discriminatory nature of
the legislation, this is yet another fundamental challenge to the Minister’s and officials’ claims that
the rights of parents and young people are to be increased through the Bill.
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The Bill creates a two-tier system of operation. Those children and young people who qualify for a
CSP have rights of statutory recording by means of a plan based upon a uniform template, with
access to an external independent appeals Tribunal. Those who do not qualify for a CSP will only
have their additional support needs noted as a matter of good practice under other planning
mechanisms such as Individualised Educational Programmes (IEP) and Personal Learning Plans,
with access to a currently undefined dispute resolution procedure. Specifically, there is no intention
to introduce a record of additional support needs. This leads to the loss of a golden opportunity to
address a number of weaknesses that are clearly obvious within the proposed legislation. These
weaknesses include:
The loss of legal rights for those children who currently possess a Record of Needs but who will not
qualify for a CSP. This is an issue of such feeling amongst parents, young people and voluntary
support agencies that the Minister when introducing the Bill felt compelled to write to Directors of
Education to state that the additional support given to a child or young person with a Record of
Needs should not be lessened as a result of the introduction of the new legislation. With due
respect, I find it difficult to accept that the rights of parents and young people have been
strengthened by a Bill that requires the Minister to write a letter seeking to protect the existing
provision that a child or young person receives. Indeed, I interpret this to be an alarming
recognition on behalf of the Minister that the legal rights currently afforded to children and young
people are not protected under the new legislation. There can be no other reason for this letter.
Unfortunately, I suspect that the spirit of such a letter will not be enforceable in law even for the
limited duration in which it will be in people’s minds. Moreover, I have no doubt that two years down
the line this letter will be even more meaningless, and that the forthcoming cohorts of children
whose support needs would otherwise have been statutarily protected by a Record of Needs but
who do not qualify for a CSP, will have no protection afforded to them by the Minister’s letter.
The loss of uniformity across Scotland. As far as I am aware, there are a number of “templates” for
IEPs between schools within individual education authorities and also between different education
authorities. Under these circumstances a child or young person, or even a teacher, moving
between schools may be faced with a different system and one of different quality (this seems
usually to be regarded as providing ‘flexibility’ to service providers). This may be further
exacerbated if moving between education authorities. Such a lack of uniformity will generally make
life more difficult when transferring, but will also prevent any efficient benchmarking of the
educational provision provided by such planning mechanisms either by an education authority
comparing between its schools (or external inspection of an individual authority) or in any
comparative audit between different authorities.
The loss of effective recording of support needs. Although I have a very good relationship with my
child’s school, its strength is in teaching and not the provision of planning mechanisms such as an
IEP. I suspect that this is true of very many schools. The thought that the only document recording
my child’s additional support needs may be reflected by an IEP of the quality with which I have had
to live for the last four years is horrifying. There seems to be a view that IEPs are a panacea for the
perceived weaknesses of the current Record of Needs system. This is far from true. Recording by
disparate sets of IEPs alone will be a disaster.
The absence of effective target setting and learning outcomes. My experience of IEP target setting
is that people can repeat in a parrot-like fashion the words forming the acronym ‘SMART’, but they
cannot articulate the true meaning behind them in a way that is genuinely reflected in the targets
that are set. Training of staff is not enough, most of the staff that I deal with have been trained and
it makes little operational difference. There needs to be a central bank of easily accessible targets
and outcomes for staff to draw on, and in needs to be in place before any move to a new legislative
system.
The sad thing is, that with a little bit of extra consideration, the Bill could have been drafted in a way
that uses an existing planning system (produced with Scottish Executive funding, see below) to
address all of these shortfalls without any additional bureaucracy, and which could also provide for
certain elements to have a statutory basis, namely the identification of additional support needs
and processes by which that support would be provided. This could then provide the basis for an
Additional Support Plan that retained the ‘working document’ element of, for example, an IEP but
which also provided for much greater uniformity across Scotland and elevated the recording of
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additional support needs from one of good practice to one of statutory requirement. (I have never
been told that a statutory requirement would be set aside so as to address good practice, but I
have been told that something, that although good practice, would not be done because it was not
a statutory requirement).
The planning system to which I refer is IEP Scotwrite, a freely available software system to support
schools in the creation of IEPs but which also incorporates pupil profiles that identify personal,
medical, support and educational details. I have appended the following extract from its website
(http://www.abdn.ac.uk/education/success/)
“IEP Scotwrite supports the creation of IEPs using 5-14 attainment targets for English Language,
Mathematics and PSD and also include the Elaborated Curriculum Grids for the same areas. It
currently offers the following features and functions:
A secure administrative environment , with different levels of password protected access, for the
creation, modification, storing and retrieval of IEPs
A framework for creating pupil profiles including personal, medical, support and educational details
A framework for entering school and teacher information and management and co-ordination
arrangements
A system for assigning pupils to teachers and other support staff
A system for creating and assigning long and short term targets drawing on 5.14 databases and
on-line assistance
The facility to bank, retrieve and re-use SMART targets
The facility to monitor and review the achievement of targets and to create summary reports
The facility to print programmes of study, reports to parents, pupil completed target sheets. The
system will shortly enable managers to collate and print statistical reports of targets achieved by
individuals and across the school.”
Minor modification would be required to address the requirements of the new legislation, but the
point remains that a system currently exists by which concerns over the uniformity and quality of
recording can be directly addressed. Our children should not be denied this and I see no reason
why this should not form the basis of a mandatory system for providing an Additional Support Need
Plan. Just think of it. A child could move from Dumfries to Lerwick and take with it a copy of its
Additional Support Needs Plan that would slot straight in to the Shetland system. A teacher could
transfer from Aberdeen to Hawick, and have no difficulty recognising the method by which IEPs are
produced and have no need to apologise for not being able to produce meaningful SMART targets.
Internal and external inspectors could easily benchmark the production of these between education
authorities or between schools within education authorities. With the appropriate statutory basis,
they could genuinely increase the rights of parents, children and young people and offset some of
the concerns regarding the current proposals for a two-tier system. However, the Scottish
Executive needs to have the will to enable this, and not simply fall down and say that it is just too
difficult to provide this sort of uniformity. Additionally, education authorities should not be permitted
to opt out of such a system on fallacious grounds of ‘local flexibility’. The overall need for greater
consistency of support, standards, and systems is too great for that. It is no good saying that this is
an existing resource that could be used if schools and education authorities so desire. It needs to
be used and it needs to be a part of the new framework.
The scope of the appeals Tribunal is unnecessarily restrictive. Many respondents to the most
recent consultation pointed out some ludicrous logic within the CSP/Tribunal system:
A CSP will generally be provided if external agency support is required, it will generally not be
provided if the only source of additional support that is needed is from the education authority;
You can appeal to the Tribunal about the opening of a CSP and provisions therein;
The Tribunal cannot direct the requisite external agencies, it can only direct the education authority;
In other words, you can only appeal to the Tribunal if you have external agency support needs, but
the Tribunal cannot direct the external agencies. There is no logic in that. This is further
compounded by the fact that you may have the sort of additional support need which the education
authority is the competent body to address and that need may be substantial (Asperger’s
Syndrome springs to mind here). However, because that support need has no multi-agency
requirement, you lose the right to go to the Tribunal despite the fact that education authority is an
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agency that can be directed by the Tribunal. Instead you get access to a currently undefined
dispute resolution process that, at the time of writing, has no requirement for independence from
the education authority. Children and young people who currently qualify for a Record of Needs
that do not in future qualify for a CSP have lost their legal right to an independent and binding
appeals system, and so have the future cohorts of children with similar needs. Yet the Ministers
and officials insist on telling us that the new legislation increases the rights of parents, children and
young people.
A very worrying aspect of the Tribunal’s inability to direct external agencies concerns the criteria by
which, for example, the NHS accepts casework. I have personal experience of a decision taken by
my local health service provider on occupational therapy intervention. That decision was based on
its clinical criteria for intervention and not the individual support needs of my child. The former
seemed to be strongly affected by resource availability and the latter was disregarded 131 . Neither
did its intervention criteria pay any regard to the educational needs of the child. Tellingly, even
when indicating that my son would be discharged from its service, the local occupational therapist
refused to state explicitly that my son had no need for direct intervention, only that he did not meet
the local criteria for intervention. Under these circumstances, I can only believe that resources are
rationed and reserved solely for children presenting with the most severe clinical disorders.
A whole tier of children and young people will have their needs ignored where those needs are not
severe enough to tick all the boxes for prioritised clinical intervention, yet which more than fulfil the
criteria for permitting access to an appropriate educational curriculum enabling the child to attain its
mental and physical abilities to its fullest potential. Read what the College of Occupational
Therapists and the National Association of Paediatric Occupational Therapists state as a result of a
recent survey (see http://www.cot.org.uk/public/publications/DCD/intro.htm). This demonstrates
that children with, in this case, development coordination disorder, are doubly disadvantaged in life.
Not only do they have to cope with their developmental difficulties, but they are also given low
priority by occupational therapy and other services, “and therefore often carry their problems into
adult life, becoming at significant risk of social exclusion through unemployment, unlawful activity,
substance misuse or mental health difficulties”. The study comments that it is reasonable to
conclude that an unacceptable number of young people are getting a poor start in life because
occupational therapy, and possibly other services, are unable to respond to their needs with
sufficient priority and that this must represent untold distress for the children and their parents.
There is also a huge social cost because early intervention is crucial in preventing the known poor
psychosocial outcomes. It concludes that children with development coordination disorder deserve
to have the same opportunity as other children to attain their potential.
My experience is also that health service providers are ill-placed and poorly experienced to advise
on the therapeutic needs of children in an educational context, and faced with this, the education
authority and parents alike may be unable to determine a child’s needs for intervention. The Bill
makes explicitly clear the fact that an education authority will have no duty to provide support under
such circumstances, and that even if the education authority recognised my son’s need, the health
service provider could simply refuse to provide support. If a parent or young person wished to
challenge the decision of the health authority it would have to do so in the courts. Why should we
have to jump through yet more hoops? Yhe whole point of the Tribunal is to avoid this kind of thing.
If the Tribunal is not permitted to direct the external agencies, then it should be given the power to
direct the education authority to purchase the requisite support if the external agency refuses to
131

If requested, I am more than willing to provide two occupational therapy assessment reports to
support this contention. The assessments were conducted on the same child within weeks of one
another. An NHS report concluded that my son did not fulfil the local criteria for intervention
whereas one, from a special school, concluded that he needed long term direct and indirect
support. The former was based on local health service priorities and budget requirements from a
clinician with little direct experience of the integrated support of children with special educational
needs. The latter was conducted by an integrated therapy group and was based on my son’s
needs in the context of the delivery of an educational programme and the attainment of his
potential. It also cross-referred to interactions with his speech and language difficulties that could
be remediated in part by such intervention. The NHS assessment completely disregarded any such
interactions and cross-benefits.
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comply. The education authority should also be given the power to challenge the external agency’s
decision in court. This burden should not fall on parents and young people.
The report of the most recent consultation on the Bill highlights the fact that a number of voluntary
and non-statutory organisations noted that children and young people themselves have no right to
appeal under the Bill and that it would became anomalous that a child could make legal challenge
by way of judicial review but be denied entry to the more accessible forms of dispute resolution
such as mediation and the Tribunal. The Scottish Executive defends this stance by stating that
under the proposed system children’s views should be taken into account by the education
authority and their parents. Unfortunately, this does not strengthen the legal rights of children and
young people, and yet this could be easily done. Quoting again from The Education Law Unit of the
Govan Law Centre “a child’s right to appeal could easily be a co-existent right (as is the case with
exclusion appeals at the moment). This would lead to no more confusion than the current position
proposed where any of a child’s parents would have co-existent rights of appeal”. Why not permit
this right? The whole scope of the legislation is meant to be orientated towards children and young
people and yet for no obvious reason the Scottish Executive is seeking to deny them their own
basic right of appeal.
The published Bill improves on the draft Bill by giving parents the right to request a particular type
of assessment. However, it undermines this immediately by stating that such a request can be
refused if the education authority considers it to be unreasonable. The difficulty here lies in
considering just what comprises an unreasonable request? A better performing authority, or one
that places a higher priority on evaluating a child’s needs may well consider a particular request to
be reasonable, but for a similar request elsewhere to be denied as unreasonable. I suspect that
this get-out clause was inserted to prevent abuse of the system by parents, but what prevents
abuses of the system by education authorities? It could easily be used by education authorities as
a get-out clause to avoid undertaking assessments and observation because a child does not meet
their criteria for formal assessment or observation – and those criteria will be imposed with more
than one eye on costs and budget and, yet again, those criteria will vary from authority to authority.
If the Scottish Executive genuinely wants to increase the rights of parents, children and young
people then perhaps this sort of get-out clause should be removed from the Bill or for there to be at
least an appeal route for parents and young people. It is not clear from the Bill whether the
proposed ‘dispute resolution procedure’ will cover this issue, or whether independent views will be
sought.
The issue has been raised of parents finding themselves without choice between mainstream or
special school provision for children and young people. I think that most parents and young people
do want a genuine choice, but it is very clear from the Bill that there is not a presumption of choice;
there is a presumption of mainstreaming. This is not a trivial distinction. As children and young
people move into mainstream schools, the provision for special school placements will fall. At that
point, if parents or young people do seek a special school placement outwith the education
authority’s perceived norm for placements, they will have two battles to fight. Firstly, there is likely
to be a local authority policy towards mainstream provision that will inherently form a major
obstacle to genuine choice. Secondly, the authority’s capital and running cost provisions will be
determined according to that policy. In effect this is likely to mean that the education authority will
simply invoke the financial get out clauses of the Bill wherever a placement request is submitted
that runs contrary to the education authority’s view. For these reasons, it is thoroughly
disingenuous within the draft Bill to make any pretence that there will be genuine choice for parents
or young people, or indeed for your Committee to be fooled into thinking that this will be so. The
only way to promote true choice will be to legislate for its presumption. From speaking to other
parents of children with special educational needs (as currently defined), most are content with
their children’s placement in mainstream schools during their primary years. However, mainstream
provision seems to be less well implemented in secondary schools, due in part to their sheer size
and complexity of operation compared to primary schools. Some of these parents wish to seek
special school placements in their child’s secondary years. Unfortunately, there will be no real
choice for parents or young people to opt for provision of their choice if mainstreaming is not
working for them. Once again, this legislation fails genuinely to enhance the rights of parents,
children and young people.
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As a final word, I refer to the comments reported in the Herald newspaper (Saturday 15 November)
of Mr Frank Pignatelli, formerly Director of Education for Strathclyde Region. When addressing the
Headteachers’ Association of Scotland (HAS) recently, he is reported to have admitted presiding
over a system where education ‘thought police’ sought to regulate how people behaved and
thought in schools, and that “We were absolutely brutal , I am ashamed to say, in getting a policy
and dictating that everyone will do as we say”. Mr Pignatelli may be referring to the Strathclyde
Region of some years ago, but his comments particularly on “dictating that everyone will do as we
say” was extremely resonant of my own experience when dealing in very recent years with
Aberdeen City Council’s Education Department, a Department that in my view, and those of others
with whom I have spoken, deals with parents from the viewpoint of a feudal bureaucracy – ‘this is
what will happen to your child because this is the way we do things’. There is a fundamental need
to move towards a positive “can do, will do” attitude and ethos when addressing parental concerns,
rather than one of “can’t do, won’t do”.
Mr Graham Donaldson, head of HMIE, also addressed the HAS recently, and is reported in the
Scotsman (Thursday 13 November) as stating that “engagement with the home must be more than
tokenistic”. Unfortunately this Bill cannot legislate for ethos. However, as a Committee I hope that
you recognise that little will change in terms of the relationship between education authorities and
families until that ethos changes fundamentally, and until then, the statutory rights of our children
and young people need to be more fully protected in your legislation than currently is indicated
within the Bill.
Philip Kunzlik
Parent

SUBMISSION FROM STEVEN LAW
Numbers
There appears to be no specific details on how many children will fall under the term Additional
Support Needs. However, taking into account the following figures, it is likely that the numbers will
be hundreds of thousands rather than tens of thousands
35,000 children who currently have a RoN (SE)
11,000 Looked after Children (NCS)
68,000 referrals to children’s panel (SCCT)
320,000 children living in poverty (Barnardos)
Add to this children of Asylum seekers, Gypsies, Travellers, and Armed Forces.
Finances
The figures presented by the government are very dubious. The costs of legal aid are way
underestimated. The tribunal costs based on 300 children appealing are also grossly
underestimated.
There appears to be little very saving in the cost of maintaining a CSP compared to a RoN yet the
government are claiming the new system will be much less bureaucratic.
Criteria/Monitoring
One of the main plus points of the bill is supposedly that many more children will qualify for help. It
is argued that the current legislation has too narrow a definition. The truth is that the criteria
definition as described in the bill is almost identical to the current legislation.
The current definition of special educational needs as stated in the 1980 act (circular 4/96) is
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“Provision for special educational needs means educational provision which is additional to or
otherwise different from that generally made for those of the same age”.
The definition of additional support needs as given in the new bill is
“a requirement for provision , to help a child or young person benefit from education, that is
additional to or different from that which other children or young persons of the same age normally
receive”.
So the problem is not with the definition but with the implementation and monitoring of the
procedures. There is little in the new provision that suggests the policing of the new bill will be any
better. Without adequate monitoring, one has to assume that the same criticisms will befall the new
bill as is currently directed at existing legislation.
The financial memorandum suggests that very little resources are being put towards policing the
new bill.
Coordinated Support Plan
The definition describing which children will be allowed to have a CSP must be tightened up. In
particular the description of what constitutes an “outside agency” is not clear. It is also not clear
what sort of relationship one must have with an outside agency in order for it to be applicable. We
have been informed that voluntary organisations will count as an outside agency but in what way
must a child be involved with a voluntary organisation in order for that part of the CSP criteria to be
applicable?
According to the government, the number of children with a CSP compared to those with a RoN will
be 50-60%. Yet, according to local authorities the figures could be much higher than the current
figure for RoN (2%). They are predicting numbers as high as 15% which has massive implications
in terms of resources.
The documentation accompanying the bill states that it is introducing new rights for parents and
children. However, if the number of CSPs will be roughly 60% of the current RoN figure, it means
that around 6,000 children will lose the rights allowed to them under the RoN legislation. One can
only come to the conclusion that for a large number of children and their parents, this new bill will
give them less rights than they currently have.
The Minister has stated that he will make sure those children who have a RoN but do not get a
CSP will have their current services protected. Will the minister place a duty on LEAs or will he
merely write to them ? How can he guarantee that these services will be protected until the child
leaves school?
Assessments
The change from the draft bill to allow parents to request a multi-agency assessment is welcomed.
However, there are two potential problems:What support will parents get to help them formally ask for an assessment for their child given that
they must write to the local authority giving their reasons? Many parents are unable to express their
concerns in writing.
Section 26 of the glossy document explains the change to the bill allowing parents to request an
assessment. However, the more detailed explanation at the back of the same document states that
parents must write to the authority in order to help the them “consider if the request is reasonable”.
Who within the authority will be qualified to decide if a child requires medical intervention or help
from social services? It is likely that the job will fall on educational psychologists but they have no
formal training in health or social work thus are not in any position to decide if such requests are
valid. The right to request a particular assessment must be an unqualified one.
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Mediation/Tribunal
There are still no exact details on whether the mediators will be independent (i.e. not employed by
councils). Their decisions are not binding thus many parents will not feel happy about using
mediation.
In particular, parents who have a child classed as ASN but have no CSP will only have the
mediation route to follow. In otherwords they have no legal right of appeal. Similarly, parents who
are at odds with the council over whether their child has ASN can only go to mediation and the
council can ignore the decision.
What will happen is that parents will apply for a CSP for their child, be turned down and take it to
appeal. The tribunal will deny them a CSP but in many cases will agree to their original ASN
request thus they will get what they originally wanted. This “abuse” of the tribunal system could
lead to meltdown.
The government figures for the number of tribunal cases is way underestimated at 300. If their
figures are correct and around 6,000 children lose their Record of Needs, a very high percentage
will immediately appeal thus we can assume thousands of cases, not a few hundred.
The rights of those without a CSP must be improved if the tribunal system is not to be completely
overloaded. The conflict resolution system put forward by the minister must be more powerful than
mediation and its decisions must be binding.
The committee should pay particular attention to the report by the Scottish Committee on Council
of Tribunals. Its report concluded that our flagship children’s panel system is poorly resourced and
under serious pressure. We predict the same fate for the ASN appeals tribunal given the financial
figure put aside for it by the government.
Parents and children must have the right to request a tribunal in private. The new legislation states
that this can only happen when “appropriate”. Who decides this and what exactly does
“appropriate” mean? The thought of public hearings would have most parents and children feeling
extremely nervous in what is already a difficult situation.
If the reason for not allowing parents to have legal representation (via legal aid) at the tribunal is to
promote a more friendly and less intimidating atmosphere, why does the new legislation allow the
education authority to have its legal representatives present? The thought of parents and children
attending tribunals only to be cross examined by experts from the authority is a very worrying
thought.
Placement requests
Under current legislation, parents have the right to make a placement request at any time. This
flexibility is important for those making requests to independent schools (who can place time limits
on placement requests). The new legislation only allows parents to make a request when the CSP
is being reviewed, i.e. once a year. The flexibility of the current system must continue to be
available.
Under 3s
The new bill does not cover under 3s. This is a major backwards step given that current legislation
allows parents to ask for help from age two. With conditions such as autism now being diagnosed
much earlier, early intervention is crucial to the future development of the child.
Steven Law
Parent
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SUBMISSION FROM LEARNING AND TEACHING SCOTLAND
Introduction: Principles of the Bill and Consultation Process
Learning and Teaching Scotland welcomes the opportunity to provide a written submission on the
Education (Support for Learning) (Scotland) Bill for consideration by the Committee.
Learning and Teaching Scotland endorses and supports the principles and spirit of the Bill which
seeks to ‘ensure that the needs of all children and young persons who have difficulties in accessing
and progressing in learning are identified and addressed.’ (para 2 Policy Memorandum). As noted
in our response to the consultation on the draft Bill, we see the proposed legislation as a significant
step forward towards addressing the aim of educational services that provide equality of
opportunity for all and a service fitted to the needs of each individual learner. In addition, the more
holistic approach apparent in the Policy Memorandum, that has regard to the whole child and
his/her family and community, is particularly welcome. The clear requirement for the provision of
integrated services will be important in encouraging education, health and social services working
in partnership with others to achieve this outcome. Equally welcome is the intention to move away
from labelling to a focus on the educational outcomes that are appropriate for the individual.
With reference to the Executive’s consultation process prior to the Bill being introduced, Learning
and Teaching Scotland regards this as adequate and recognises that cognisance has been taken
of concerns expressed during the consultation period.
There remain, however, certain points that we would wish to raise for consideration by the
Committee.
1.
The context for the new Bill is important. It will be essential for all education authorities
and other agencies to set this proposed legislation in the context of the other elements that
contribute to the overall framework, including
National Priorities for Education
Standards in Scotland’s Schools etc Act 2000
Disability Discrimination Act 1995
Race Relations Amendment Act 2000
Education (Disability Strategies and Pupils’ Educational Records) (Scotland) Act 2002
The Bill makes no explicit reference to the concept of inclusion. It will therefore be important that
the new Code of Practice provides this contextual setting for the implementation of the new
legislation in order to ensure that the spirit of the Bill (that of trust, collaboration, consultation and
partnership) is not compromised.
Equally important is the need for the Bill to be seen as a further staging post in the journey towards
policies and practices that are inclusive. The world of inclusive education is moving fast and the Bill
is, in some senses, catching up with current practice.
2.
The introduction of a Code of Practice is generally welcomed. It will have a
significant role to play in ensuring that the new arrangements are interpreted and carried through in
an inclusive way, explicitly informed by principles of inclusiveness and equity. The Code should
not, however, impose excessive or restrictive detail of how this should be done and should not
become a bureaucratic paper chase.
The general stress by HMIE on considering outcomes rather than looking at inputs to processes
should help counter this danger. This will be particularly helpful where there is a power rather than
a duty set out for education authorities in the Bill.
The role of education authorities in supporting good (ie effective as opposed to bureaucratic
practice) will be important. There is an Executive commitment to consult widely with stakeholders
as the Code is developed. This may address the understandable criticism of some that it is difficult
to have a final detailed view on the Bill without knowledge of the detailed contents of the Code.
To aid interpretation of new legislation it may be helpful if the Code of Practice, or other guidance
documents included, where appropriate, examples providing realistic scenarios that exemplify the
legislation in practice. This should be aimed not only at education staff, but also at multidisciplinary teams.
3.
There is a need for consistency in the definition of circumstances from which
additional support needs may arise. The Bill itself does not list circumstances from which
additional support needs may arise. However the Policy Memorandum in paragraph 4 explicitly


552

141

Education Committee, 2nd Report, 2004 (Session 2)– ANNEXE F
recognises that emotional and behavioural factors may lead to some children or young persons
requiring ‘considerable support in education’.
In contrast, paragraph 6 of the Memorandum states “The Bill aims to set up a simple, systematic
framework for the identification and support of learning needs, whether those needs arise from
factors relating to social, cognitive, linguistic, disability, or family or care circumstances.” The
factors identified here do not clearly encompass emotional and behavioural factors experienced by
children and young people. Clarification of this inconsistency is required.
It may also be helpful to highlight the impact of socio-economic disadvantage on the educational
opportunities and achievements of children and young people. Barriers to learning that arise from
socio-economic factors have a pervasive impact on future life chances and may equally merit
‘considerable support in education’. The Code of Practice should address these important issues.
4.
The differential effect of powers and duties of education authorities may lead to
inequities. The full range of duties provided to education authorities by the Additional Support for
Learning Bill applies only to those children and young people for whose education the education
authority is responsible. However the principle should be clearly enacted that all children,
wherever they are educated, should have additional support needs met.
Concern has been expressed about learning needs remaining unmet:
for those who are being educated at home
for those under age 3
for those not yet in nursery or school
for those in independent schools
This is particularly regrettable in that for all children, early intervention is likely to have a significant
impact on future outcomes.
The Policy Memorandum to the Bill, e.g. paragraphs 20, 24, 25, indicates that these concerns have
been considered. Steps have been taken to address such concerns, to some extent, by
introducing a power for education authorities:
‘For children and young persons outwith the public sector system, legislation already provides
safeguards to ensure they are provided by their parents with suitable education appropriate to their
age, ability and aptitude, either by their parents at home or at an independent school. However, to
ensure that these children and young persons are not excluded from all education authority
services, the Bill introduces a power for education authorities to assist in the identification and
support of their needs, where they come to their attention. This power also extends to those under
age 3’.
Paragraph 20 Policy Memorandum
In some instances where professionals in other agencies are involved, they may identify learning
needs of children and young people in these circumstances. Therefore, the promotion of integrated
working among those from different services in the new arrangements will be valuable.
However, concerns remain for children with additional support needs in these circumstances since
a ‘power’ to make provision is weaker than a ‘duty’ so to do.
The introduction of a duty to be placed on education authorities to carry out specific types of
assessment at the request of a parent (eg medical, psychological) could cause some concern in
that it may place unnecessary demands on local authorities and may delay the processes of
meeting children’s needs; more fundamentally it may continue to foster a medical deficit model of
additional needs
5.
Co-ordinated Support Plans should be seen as part of an inclusive, non-stigmatising
process. If we are aiming to avoid stigma attaching to the holder of a CSP, then CSPs ought to be
part of a system of education plans for all. The role of Personal Learning Plans will require
elaboration in this regard.
The inter-disciplinary collaboration and liaison that will be required in planning and reviewing CSPs
may involve schools in additional management tasks that are not currently resourced. In addition,
since the CSP is likely to be used in some cases of appeal, its format could become formal,
legalistic and intimidating. This would be an unfortunate consequence of a situation relevant to only
a small percentage of the population. The CSP is intended to be a “working” document fostering
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‘co-ordination across a range of services’, designed specifically to focus on ‘expected educational
outcomes’ rather than, as previously, on recording needs. (Policy Memorandum sections 26 & 27)
It may therefore be helpful if the Code of Practice were to offer clear guidance on these aspects
and provide for a level of consistency in relation to Co-ordinated Support Plans across the country.
6.
There are likely to be particular challenges in providing for the effective exchange of
information and minimising barriers to access and involvement in connection with new
legislation. This is the case in a range of contexts, for example exchanging information with
parents, children and young people as well as with professionals. As the legislative process moves
on and an implementation phase begins, it will be important to consider the wide range of
perspectives that will need to be addressed. A single communication strategy is unlikely to reach all
the stakeholders and issues of accessibility and inclusion will need to be uppermost in planning for
effective communication. There is a need to recognise that parents or carers may not be in a
position to easily access information or make requests or complaints, e.g. non-literate parents or
those from marginalised and disadvantaged groups. Further pro-active steps may need to be taken
to improve access to information in such cases. Clear and concise documentation will be important
but is not necessarily the best way of reaching all stakeholders.
There may also be limited opportunities for some parents and their children to become involved in
decision making processes, to gain the benefit of informal dialogue or to access mediation services
or dispute resolution. Again, pro-active steps may be needed to reach and engage these parents
and young persons to improve equality of access and involvement. A particular concern relates to
the Bill’s requirement for parental requests to be made in writing. For example in 4 (4) (a) a parent
or young person must make a request to establish whether a CSP is needed in writing, and in
Schedule 2, section 2 placing requests must also be made in writing. In the latter case, the views
and wishes of the child could be disregarded. In accordance with principles of inclusion,
consideration should be given to accepting alternative forms of lodging requests or complaints.
7.
The Bill is likely to have a considerable effect on the requirement for staff
development and teacher education. Faculties of Education may have an important role in this
respect, in initial teacher education, in headship programmes and in continuing professional
development generally. There will be a need for support in terms of time and resources to promote
a reflective professional response to the proposed new legislation. Possibly of greater significance
will be the expectation of joint or shared training opportunities across different agencies. The Code
of Practice could helpfully address this in order to enable integrated approaches to further develop.
8.
The Appeals, Tribunal and Mediation services imply an adversarial model. The spirit
and intention of the Bill is to promote collaboration, negotiation and partnership. It is perhaps
unfortunate that the Bill in its present form appears to give prominence to Tribunals. The
importance of mediation and dispute resolution could be emphasised by placing this before the
sections on Appeals. The Code of Practice may also be helpful in promoting a less adversarial
model. Learning and Teaching Scotland would suggest that an evaluation of the processes of
Tribunal referrals and mediation and dispute resolution after one or two years may be valuable in
establishing if key aims are being met.
9.
The terms ‘practicable and ‘reasonable cost’ require further clarification.
With regard to the general functions of the education authority in relation to additional support
needs, the Bill includes the following:
Subsection 1(b) does not require an education authority to do anything which is not practicable at a
reasonable cost [3 (2) (b)]
Provision by education authorities for additional support needs would seem to be dependent on the
interpretation of this clause in the Bill. Available funding or resources will be particularly important
in shaping the interpretation of ‘reasonable cost’. The Code of Practice should therefore give clear
guidance as to the interpretation of both ‘practicable’ and ‘reasonable cost’.
10.
Children’s rights are not explicitly recognised in the Bill. Learning and Teaching
Scotland made reference to this in its submission to the Executive during the consultation on the
draft legislation. This is a fundamental issue linked to principles of inclusion. In relation to the
definitions of ‘child’ and ‘young person’ used in the Bill it would seem that it is only when the young
person becomes 16 years of age that rights are formally acquired. Until that point the legal rights of
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initiative, consultation and appeal are vested in the parent. In pragmatic terms the assumption that
there is some sharp dividing point at 16 years of age is artificial. This approach is in conflict with the
commitment to recognise children’s rights and perhaps merits reconsideration so that there is
formal recognition in the Bill. Such potential legislative inconsistency (the rights of children are
already formally recognised in some specific areas of legislation (eg exclusion from school) is
highlighted in cases where there is conflict between the wishes of parent and wishes and/or
interests of child. The supporter for the child proposed in the Bill may have a role to play but it
would be helpful if guidance were also offered for such situations.
Conclusion
As noted earlier in this submission Learning and Teaching Scotland recognise that the Bill
represents a significant step forward in the process of developing more inclusive policies and
practices. It signals a cultural change and a spirit of trust, collaboration and partnership, all of which
are to be welcomed. The proposed legislation will itself become part of the process and must not
be regarded as end point. There will be a need for continuing development of inclusive education
communities and integrated service provision that meet the needs of individuals. The Bill has the
potential to enable that to happen in the best interests of all children and young people.
Alison Wishart
Principal Curriculum Officer (National Qualifications)
For: Chief Executive

SUBMISSION FROM CHRISTINE MAHONY
1. I am the parent of a 7 year old with autism. I have been fighting extremely hard to obtain a
specialised and scientifically validated Applied Behaviour Analysis (ABA) programme, as
educational provision for my son. ABA programmes are widely available in England and Wales with
over 90 authorities funding them; but in Scotland only a tiny handful of authorities are funding or
part-funding them. The reason is that for many years in England and Wales, parents have had the
right of appeal to an Independent Tribunal over the provision a local authority makes for a child with
special needs. Tribunals have ordered authority after authority to fund ABA in the interests of the
child. There is no equivalent appeal over provision in Scotland and, whilst there are examples of
good practice, authorities have been at liberty to provide poor quality provision, or no provision at
all, for children with all kinds of learning difficulties. Scottish local authorities have been
unaccountable and free from scrutiny in the area of special needs provision for individual children.
2. I challenged my local authority successfully in February last year at judicial review over their
decision to stop funding my son’s ABA programme. As there is no appeal over provision in the
Record of Needs system, judicial review is the only possible route to challenging provision for such
children. I believe this is only the second case of its type to reach the Court of Session, and the first
ever successful such case. It seems that no authority has been successfully challenged over
special needs provision before in the 25 year history of the Record of Needs. The test at judicial
review is a much higher test than that of an independent tribunal; it does not consider what is best
for the child, but rather whether an authority has behaved so unreasonably that no other authority
could have been expected to make the same decision. Although I won the case, judicial review is a
blunt instrument and does not substitute its own decision, merely saying that the decision the local
authority made was flawed, and ordering them to go back and make that decision again. There is
every indication that my local authority, West Lothian, is going to make exactly the same decision
again and once more stop funding my son’s ABA programme. Several professional reports warn he
is likely to regress if this programme is stopped, and all professionals agree that it has been
successful for him. To keep the programme, we are very likely indeed to have to go to judicial
review a second time. This is hugely stressful for the child and the family, and it is no way to secure
the future of a child with serious disability like autism. The court cases cost a great deal of public
money that should be better spent helping these children. The Scottish Parliament must ensure
that local authorities act in the interests of children with learning disabilities, and not against those
interests as is clearly the case for my own son.

144


555

Education Committee, 2nd Report, 2004 (Session 2)– ANNEXE F
3. The Additional Support for Learning Bill currently going through the Scottish Parliament is a
great opportunity to put this right. The Bill scraps the existing Record of Needs and replaces it with
a Co-ordinated Support Plan, which gives parents, for the first time, a right of appeal over provision
to an Independent Tribunal. The problem is that the criteria for a Co-ordinated Support Plan are
drawn so very tightly that the vast majority of children with a Record of Needs will not be eligible for
a Co-ordinated Support Plan. This Bill will therefore remove existing rights from very many
disabled children in Scotland who had a Record of Needs but who will not get a Coordinated Support Plan. In England and Wales, any child with special needs who requires extra
provision to be made qualifies for a Statement of Special Educational Needs and automatically has
a right of appeal to an Independent Tribunal. Scottish children deserve the same rights.
4. There are plans for mediation services and dispute resolution for unhappy parents whose
children do not have a Co-ordinated Support Plan and consequently no appeal rights. But it
appears that local authorities themselves will provide the dispute resolution. So the defender will be
able to act as judge in the same case. With good reason parents will have no confidence in a
dispute resolution service which is not independent of the authority with which they have the
dispute. The education of children with learning difficulties is important, and every child
should have the right to appeal over provision to an Independent Tribunal. Given the right
educational intervention early in life, many children with learning disabilities will be able to lead
productive lives, to work and to contribute to society. By contrast, the cost of lifelong care is
enormous (estimated by the Mental Health Foundation at £3 million pounds over the lifetime of
each autistic individual). The Scottish Parliament must absolutely require local authorities to
consider the interests and welfare of children with learning difficulties when making educational
provision for them, and it is failing to do so under this bill.
5. The Bill as it stands introduces a 2-tier system; a small minority of children will have rights,
everyone else will not. Only children with complex needs who require frequent access to a variety
of services outside Education will qualify for a Co-ordinated Support Plan . A child with severe
disability and complex needs who is deemed to require less than frequent access to services
outside education will not receive a Co-ordinated Support Plan. It is clear that very many children
with severe lifelong disabilities, such as autism, where a good education has been proven to make
a huge difference to their level of independent functioning, may not be eligible for a Co-ordinated
Support Plan. If the bill can afford no protection or rights for these children, what on earth is the
point of it?
6. Assessments (medical, educational, psychological) are no longer to be compulsory but parents
have the right to request them. However, this relies on parents correcting errors in the system
instead of building in safeguards for to ensure that each and every child is properly assessed and
their additional support needs determined. Children whose parents are unaware of their rights or
lack confidence in challenging professionals over missing assessments will lose out relative to
those with parents who read up about the system and are assertive in dealing with professionals. I
quote an example of this close to home. My son was diagnosed with autism and very quickly we
set about requesting that he be assessed with a view to opening a Record of Needs. No one
challenged this and appropriate assessments followed quickly. But elsewhere in West Lothian, a
boy of a very similar age to my son had also just received his diagnosis of autism. His mother was
a single parent living in a deprived area. Psychological Services tried to persuade her that her son
did not in fact need a Record of Needs and that it was more trouble than it was worth. Thankfully
she resisted this and a Record was in due course opened for her son, but other children may have
been less fortunate. This underlines the point that safeguards for children must be built into the
system.
The Scottish Parliament should be seeking to extend rather than diminish the rights of this
vulnerable section of society.
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SUBMISSION FROM MIDLOTHIAN COUNCIL
The Bill in principle
Midlothian Council welcome in principle the commitment to change legislation re SEN in terms of
Reducing bureaucracy
The need to address the incompatibility between Record of Need and the duty to develop inclusive
schools
Midlothian Council and its partnership agencies therefore welcome some of the principles
underpinning the Bill in terms of
recognising a range and continuum of additional support needs
promoting integrated support to meet needs
promoting participation and partnership with parents
promoting partnership working between agencies
Midlothian Council and its schools are working very hard to develop inclusive schools by
developing capacity to meet a diverse range of needs. This is a huge and complex task in terms of
organisational development at school and service levels.
A key to achieving this is the principle of least intrusive intervention which in turn requires an
approach which minimises bureaucracy and intrusiveness. The Bill is predicated on a deficit
medical model of provision for SEN which has long been recognised in with Scottish children’s
services as being antithetical to the principles of social justice and entitlement.
Consultation
The Executive carried out wide consultation. It is notable, however, that the amendments made in
response to consultation (almost without exception) address issues raised by very specific groups
who operate from an adversial perspective. The further amendments therefore potentially place
increased burden on local authorities who raised a set of very substantial but legitimate different
concerns. Conversely the issues raised by those who will bear responsibility for implementing the
new legislation have notably failed to be addressed.
It is to be regretted therefore that the approach to consultation promotes an undesirable adversial
tension between parents and providers and has served to polarise attitudes towards this
development.
Concerns
It is not possible to itemise all those elements which are cause for concern with the lengthof
response sought and within the timescale available for consultation i.e. responding to 155 pages in
17 working days. The major issues are therefore highlighted:Section 2
The definition of a ‘co-ordinated’ support plan’ is very open ended. Our view is therefore that the
number of children with CSPs will be very substantially more than those with Record of Need. The
greatest concern is that the legislation is seriously flawed due to lack of rigour in this area.
Propsosal: Amend the definition to include support “not routinely available”
Re Section 1
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The definition of ‘additional support needs’ is vague and open to wide interpretation
As a result the potential level of demand for CSPs is likely to be very high and much higher than
the current levels of Record of Need.
As a result the whole inititative will be highly demanding to operate in terms of all aspects of
resourcing both within the authority, within schools and within partner agencies. There are very
serious underestimates of resource implications.
Re Section 2
The failure to make it a duty upon children’s services to implement is very flawed. The potential
loss of valuable resources to bureaucratic wrangling over responsibilities is enormous, to the
detriment of the core purpose of the legislation.
Proposal: Make partner agencies jointly accountable for relevant responsibilities

Section 4
There is no evidence of a commitment to promote IEPs as a sound basis to meet many needs
thereby increasing demand for CSPs to an inappropriate level undermining years of developing
good practice across Scotland in addressing the continuum of need.
Proposal: integrate the development of PLPs; IEPs and CSPs into an integrated modular
framework
The complexity of implementation cannot be overstated. We are of the opinion there is the serious
possibility that systems and procedures will become so overburdened and complex that there
is potential for serious regression in good practice and even breakdown of
services.
In particular and contrary to the spirit of the initial proposals, the tribunal concept has the potential
to be as bureaucratic and adversial as the current appeals system, given that parents can bring
legal representation which in turn pressurises authorities towards an adversial model. At a time
when partnership working is being developed, this is very counter productive.
The limited resources of the education authority will necessarily be diverted away from supporting
schools in developing effective and inclusive good practice in meeting additional support needs,
towards bureaucratic and legalistic work. At the stage of design the detriment of making the CSP a
partnership working document.
Proposal: Rethink basis of tribunal away from CSP per se
The financial and statistical projections set out in the Financial Memorandum are very seriously
flawed and therefore substantially under estimate the costs associated with the implementation of
this legislation.
For example, by the calculation set out in Explanatory Notes Section 8.1, the average total time
available to assess for and prepare a Co-ordinate Support Plan would be approximately 5 days of
professional time shared between all those involved. This estimate is seriously unworkable.
The estimate that the total cost for NHS to prepare and attend appeals at tribunals of £30,000 for
the whole of Scotland gives some sense of the services unreliability of these calculations.
Proposal: Commission realistic financial projections
Much of the information which allows for effective preparation for implementation is still available.
The Code of Practice is clearly an important document which requires to be developed timeously
and in genuine partnership with these who are required to operate it.
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Midlothian Council therefore advises the Scottish Parliament’s Education Committee that the Bill
require serious further revision and has very substantial funding implications which are seriously
underestimated in the current draft.
In conclusion, however, Midlothian Council reiterates that it is committed to same of the principles
behind the Bill and therefore encourage the Parliament to find ways of addressing these concerns in
order to allow authorities to proceed to implementation in genuine partnership with this group of
children/young people and parents who deserve the services which are at the heart of this legislation.
D S MacKay
Director of Education
Midlothian Council

SUBMISSION FROM LYNN MURRAY

I approve of this Bill in principle but I believe that the Executive did not carry out adequate
consultation with interested parties before the Bill was introduced. Any other concerns or issues I
have about particular aspects of the bill have been described below.
Establishment of Additional Support Needs and needs for co-ordinated support plans
4 Children and young persons for whom education authorities are responsible
(5) The education authority should also inform the person who made the request that there are
mediation services and Tribunal Services available to them.
Co-ordinated Support Plans
8 Reviews of Co-ordinated Support Plans
(2) The review of the plan should be carried out on the expiry of the period of 12 months i.e. at the
same time each year.
Appeals
13 References to Tribunal in Relation to Co-ordinated Support Plan
(3) The decisions, failures and information referred to in Section (1) should include the instances
where the authorities have not carried out their duty with reference to Section 9 (5) (b),(c),(d),(e)
otherwise how will these duties be regulated?
Miscellaneous
19 Other agencies etc. to help in exercise of functions under this act
The education authority should request the help of agencies (and not just may)
21 Attendance at establishments outwith the United Kingdom
I cannot foresee a situation where this would be practicable or that the state should be required to
provide for this.
Schedule 1 – Additional Support Needs Tribunals for Scotland
Rules of Procedure
(m) Surely reporting restrictions should only be imposed if it is in the interests of those specified in
Section 4 (3) of the Bill.
Schedule 2 – Children and young persons with additional support needs: placing requests
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Circumstances in which duty does not apply
3 (1) (f) (ii) should read that - ‘the authority are able to make equally good provision’
Reference to appeal committee of refusal of placing request
5 (5) (a) should read - ‘two days after the date on which it was posted’ – this would seem to be
fairer.
Appeal from Sheriff from appeal committee
7 (4) (a) should read - ‘two days after the date on which it was posted’ – this would seem to be
fairer.
Financial Memorandum
Costs on the Scottish Administration
This item relates to the expected ongoing costs of the Tribunal System. It does not inspire
confidence in system users if the cost of the Tribunal System is not expected to fall in future years.
Surely, we should expect the system to improve and required Tribunals to reduce?
81. This item states that only 50% of children who currently have a record of needs will require a
CSP plus a small additional proportion. It also states that to set up a CSP costs £880. This means
that there will be less CSPs than Records of Need and that the cost of setting up CSPs will be less.
Therefore why does Table 1 show that the annual costs for CSPs will be greater than the annual
cost for Records of Needs?
Policy Memorandum
Policy Objectives Of The Bill
2. ‘The purpose of the Education (Additional Support for Learning) (Scotland) Bill is to …..enable
them to draw benefit from school education.’ This seemed a rather unambitious statement to make
would it not be better if the Bill aimed to enable children to fulfill their potential?
Alternative Approaches: improve the Record of Needs system or introduce a new system?
40, ‘New duties to identify and address additional support needs should ensure that children or
young persons with less complex or shorter term needs have those needs adequately met and kept
under review’ but the Bill does not provide a global framework for authorities to be able to carry out
a consistent approach to this duty nor how the carrying out of these new duties will be monitored.
New Mediation Services
Item 53 refers to the new dispute resolution process to be established for those without CSPs but
there is no framework or description of this process developed in this bill whereas holders of CSPs
have been provided with the Tribunal System, the framework of which has been illustrated in this
bill.
New Appeal Mechanisms and the Additional Support Needs Tribunal
66. This item describes the uses of the annual report but could it not also be stated that it should be
used to improve and monitor the Additional Support for Learning.
Alternative Approaches: establish new tribunals, or strengthen existing appeal mechanisms
71. ‘The thrust of the new system will be to resolve disputes’. This statement leads me again to
question why we should go to the expense of developing a new system when there is a great
emphasis on the expectancy of disputes.
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Planning for Transitions
Alternative Approaches: direct all additional support needs placing requests to the Tribunal?
82. This item states that ‘were a Tribunal to hear all such placing request appeals, it would be very
likely to be overwhelmed with appeals slowing down the whole process’. This seems to infer that
many children with no CSPs can expect not to be able to agree placements with the Local
Authority? It furthermore states that placing requests will be made when Additional Support Needs
are transitory. Should we expect parents to be placing requests in the case of transitory Additional
Support Needs?

SUBMISSION FROM THE NATIONAL AUTISTIC SOCIETY
The National Autistic Society Scotland is one of the leading charities for people with autistic
spectrum disorders. It has a membership of over 1,000 and a network of 11 branches across
Scotland. The National Autistic Society Scotland is part of a UK-wide organisation, the National
Autistic Society (NAS). The NAS is in a unique position to comment on issues affecting people
with autistic spectrum disorders because it has offices in all 3 nations of Great Britain. The NAS
has a membership of over 12,000, a network of 57 branches, and 60 partner organisations in the
autism field. The NAS exists to champion the rights and interests of all people with autism and to
ensure that they and their families receive quality services, appropriate to their needs. There are
approximately 520,000 people with autistic spectrum disorders in the UK.
The NAS welcomes the opportunity to give evidence to the Education Committee on the Education
(Additional Support for Learning) (Scotland) Bill. As a parent-led organisation, the NAS hears the
concerns of families affected by autistic spectrum disorders with regard to the ASL Bill. While the
existing SEN framework has its flaws and there was overwhelming support for the system to be
improved, we have concerns about how the new ASL system will affect children with autistic
spectrum disorders.
The NAS aims to be constructive in its approach to the Bill. In particular, the NAS welcomes the
establishment of the Additional Support Needs Tribunal for Scotland with a legally qualified
President to chair it and we welcome the proposals to introduce a Code of Practice rather than just
guidance. Nevertheless, we also have concerns with certain aspects of the Bill.
In terms of consultation before the Bill was published, the NAS appreciates efforts made to involve
interested parties at various stages of consultation. However, we do not believe that parents and
parent organisations have been given sufficient opportunity to comment on the proposals. Also,
many responses to the initial consultation Assessing Our Children’s Educational Needs: The Way
Forward? suggested that the Record of Needs should be amended and improved rather than
abolished and yet the Executive proposes to abolish the system.
The NAS’ concerns with the Bill are outlined below:
Section 2 – Co-ordinated Support Plans
As a replacement to the RoN, the NAS believes that it will be even harder for children with autistic
spectrum disorders to qualify for a CSP. Many children with autistic spectrum disorders face
complex and multiple barriers to learning but their needs are frequently misunderstood and can
remain undiagnosed or misdiagnosed into their teens and beyond. While many parents have had
to fight for their children to get a RoN, the fear is that children with autism who currently have a
RoN may not qualify for a CSP and this may leave them worse off.
Despite having complex and multiple difficulties, some children with autistic spectrum disorders
may not qualify for a CSP because they may not be in contact with other agencies for support. In
particular, children with Asperger Syndrome tend to have average or above average IQ levels
which can mask the difficulties they have in social interaction, communication, use of imagination
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and understanding. Often children with Asperger Syndrome are wrongly perceived to have less
severe needs and so do not receive the support they might need from other agencies.
The Scottish Executive has given a guarantee that children and young people with a RoN but who
do not qualify for a CSP following re-assessment will continue to receive the support they need at
school. The NAS would like parents to have clarity on how the Executive proposes to ensure that
these children will receive the support they need. We have concerns that these children will be
treated less favourably compared with children who qualify for a CSP in terms of adequate and
appropriate levels of support.
Notes accompanying the Bill state that there may be an annex to the CSP to record information on
the progress the child is making toward achieving planned learning outcomes. The annex cannot
be appealed but information in the annex could be used to inform CSP reviews. The NAS has
concerns that information in the annex used in CSP reviews may not truly reflect the progress of a
child with autistic spectrum disorders, in particular those with average or above average IQ levels.
Consequently, we would like to see the annex to the CSP made appealable.
Section 3(2)(b) – General functions of the education authority in relation to ASN

The Bill states that education authorities are not required to do anything which is ‘not practicable at
a reasonable cost’. The NAS understands that this is the first time ‘reasonable cost’ has been
explicitly mentioned in special educational needs legislation and we fear that this may be used as a
get out clause to avoid providing appropriate levels of support to children with ASN - some of whom
require considerably expensive support to meet their needs. For example, the minimum cost of
educating and caring for a child at Daldorch House School in Ayrshire (a 52-week year autismspecific school run by the NAS) is £130, 000 per annum.
Rather than emphasise the cost aspects of ASN, the Bill should emphasise the need to meet the
best interests of the child in terms of adequate and appropriate levels of support. The NAS is
disappointed that ‘the best interests of the child’ is not once mentioned throughout the Bill. Meeting
the needs of children with ASN should take priority over cost.
Section 6 – Assessments and Examinations
The Bill states that assessments have to be requested in writing and contain a statement of the
reasons for the request. The type of assessment – medical, psychological, or educational
assessment – can be requested too. The NAS is concerned that some children with autistic
spectrum disorders may not have their ASN fully recognised if the ‘wrong’ type of assessment is
requested or a particular assessment is not requested. Autistic spectrum disorder is a ‘hidden’
disability and not every child has a diagnosis. A child with, e.g. Asperger Syndrome may have a
high IQ level and so the parent or education authority may only request a psychological
assessment when a combination of assessments is more appropriate to fully ascertain the child’s
ASN.
Also, with the abolition of formal assessments, under the Bill, education authorities can refuse an
assessment request. We find this worrying as autism is a hidden disability and is often
misunderstood and misdiagnosed. The NAS would like to see formal assessments introduced for
every child identified with ASN with parents or the young person being able to opt-out of all or any
of the three assessments rather than opting-in. We believe this is a better way of ensuring that all
children with ASN have their difficulties fully ascertained so the most appropriate support can be
put in place.
Section 10 and 11 – Duties to take account of views, advice and information and Provision
of information, etc., on occurrence of certain events
Statutory Future Needs Assessments will be abolished and instead education authorities have to
get information about support and provisions from agencies they consider likely to be involved with
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children with ASN once they have left school. This has to be done at least 12 months before the
young person leaves school. The NAS believes that the time period for gathering information
should have been kept the same as under the FNA system which is at least 2 years before the
child leaves school – this could mean at least 14 years of age. The NAS believes that education
authorities should have a statutory duty to begin transition planning at 14 with adequate resources
available to see this through.
Transitions at secondary school are an area of particular weakness for young people with autistic
spectrum disorders. An NAS survey found that only 16% of adults with autistic spectrum disorders
had their needs met in full during transition. 132
Getting transitions right will not be helped by Section 11 of the Bill which requires education
authorities to provide information to appropriate agencies about the child or young person’s ASN
and the date on which they are expected to leave school ‘no later than 6 months’ before the date
the child leaves school. Six months is too short a period for adequate multi-agency planning to
take place for children with ASN. The NAS would like to see this extended to at least 2 years
before the child leaves school. This will also cover the time gap between education authorities
getting information from appropriate agencies and giving information to appropriate agencies.
Section 12 and 13 – ASN Tribunals for Scotland
The NAS welcome the establishment of the Tribunal, but believes the title will lead to confusion for
many parents as the Tribunal’s remit will only cover appeals made over CSPs and not ASN.
Legal aid will only be available before and after the Tribunal but not during. This means that only
those who can afford it will have legal representation during Tribunal, while those who cannot
afford it will not be best placed to get a fair hearing against education authorities who have
considerable resources at their disposal for legal costs. The NAS believes it is unjust to penalise
parents who are seeking appropriate educational support that their child needs on the basis of
disposable income.
Under the Education (Scotland) 1980 Act parents of children with and without SEN who have had a
placing request refused by an education authority and by an education authority appeals committee
can take the appeal further to the Sheriff Court where legal aid can be applied for. Under the Bill, a
placing request for a child with ASN will still have these options open to them. However, where a
child has a CSP or is being considered for a CSP, an appeal against a placing request refusal can
only be heard at the ASN Tribunal where legal aid is not available during the proceedings. This
means parents and young people are worse off under the ASL Bill with regard to placing request
appeals and legal aid. The NAS would like to see legal aid provided during Tribunal.
Section 16: Mediation services
The NAS has concerns that parents and young people may not view education authority provided
mediation services as impartial when parents and young people are in dispute with the education
authority. We believe mediation should be completely independent of the education authority and
be provided by an external organisation.
Notes accompanying the Bill state that the education authority has flexibility to purchase mediation
services from national or UK organisations or local authority voluntary sector organisations. We
believe that this option should be made compulsory in the Bill to ensure that people have trust in
mediation services if they have to use it.
Notes accompanying the Bill state that mediation is favoured over advocacy, but an education
authority can still provide advocacy services if it wants to. The NAS would like to see a more
formal role for independent advocacy services in the Bill. Disagreements and disputes between
parents and young people and education authorities can be a very stressful and emotional time.
132

Barnard, J, et al (2001) Ignored or ineligible? The reality for adults with autistic spectrum
disorders. NAS: London
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Therefore a more formal role for advocacy may be of considerable benefit to parents and young
people going through various processes and procedures.
Disability Discrimination Act 1995
Under the DDA, a local authority school does not have to provide auxiliary aids and services to
children with special needs as it is assumed that this is covered by RoN provision. However, the
ASL Bill proposes to abolish the RoN but the Bill does not cover this aspect of the DDA. This
means that children will lose their right to auxiliary aids and services under this Bill. The NAS
wants to see this anomaly rectified to ensure the rights of children are not eroded as a result of the
abolition of the RoN.
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Correspondence from The National Autistic Society
Dear Mr Verity
Re: Education Committee request to The National Autistic Society and The Scottish Society for
Autism for further information on transitions
The National Autistic Society (NAS) submitted written evidence to the Education Committee on the
Education (Additional Support for Learning) (Scotland) Bill and The Scottish Society for Autism
(SSA) gave oral evidence to the Committee on Wednesday 26th November 2003. A request was
made by Lord James Douglas-Hamilton MSP for the NAS and the SSA to submit ‘representations
to strengthen the case’ on what was being discussed by the Committee – namely, transitions
(Official Report, 26th November 2003, Col 396).
The NAS and the SSA have put together representation on the issue of transitions along with
contributions from Partners in Autism 133 .
In its written and oral evidence, the NAS and SSA expressed concerns about the planning
arrangements for transitions proposed in the Bill. Under the existing system, only those with a
Record of Needs qualify for statutory Future Needs Assessments (FNA) which should begin at
least 2 years before the child leaves school – this could mean at least 14 years of age.
The Bill proposes to open up transitions planning by abolishing the FNA and making planning
available for all children identified with additional support needs (ASN). Both Societies, however,
have serious concerns about the time-frame transitions planning should operate within. Section 10
of the Bill requires education authorities to obtain information about support and provisions from
agencies they consider likely to be involved with children with ASN once they have left school.
This has to be done ‘at least 12 months’ before the young person leaves school.
Section 11 states that education authorities are required to provide information to appropriate
agencies about children with ASN ‘no later than 6 months’ before the child leaves school.
The Bill widens the number of children eligible for transitions planning under special educational
needs legislation, but undermines the process by reducing the time-frame that this should happen
from 14 years old to 15-15½ years old. Moreover, the different time-frames identified in Sections
10 and 11 for obtaining information and for giving information create a time-gap and an informationgap. Transitions planning should begin at age 14 to ensure all the relevant information has been
shared, and all the relevant agencies have had sufficient time to prepare and plan the process, with
the identified support made available once the young person leaves school.
As well as this, both Societies believe that there should be a duty on appropriate agencies such as
social work, health services, FE, Careers Scotland, to name but a few, to provide the services
identified for young people during transitions planning. Support for transitions does not begin and
end with education authorities and so the Bill should reflect this.
An NAS survey found that only 16% of adults with autistic spectrum disorders have had their needs
met in full during transitions 134 . The case studies attached highlight the problems that exist in
transitions planning with poor joint-agency working, lack of resources and poor information sharing.
The Bill, however, fails to make the changes necessary to improve transitions planning.

Partners in Autism is facilitated by the NAS and currently includes: The National Autistic Society,
The Scottish Society for Autism, The Princess Royal Trust for Carers, Sense Scotland, Capability
Scotland, Shared Care Scotland, Sleep Scotland, Turning Point Scotland, Key Housing, Aberlour
Childcare Trust, Open Minds, Real Life Options, Shaw Trust, Lothian Autistic Society, Cumbrae
Autism Intervention Services, Autism Initiatives, Gowrie Care, Quarriers
134
Barnard, J, et al (2001) Ignored or ineligible? The reality for adults with autistic spectrum
disorders. NAS: London
133
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In addition, we have included examples of good practice in transitions planning which we wish to
bring to your attention. Proper time-frames and effective joint-working between various agencies
can make a significant difference to the success of the transitions process.
Please don’t hesitate to get in touch with me if you require further information or wish to discuss
this submission.
Shabnum Mustapha
Policy and Campaigns Officer – Scotland
Email: shabnummustapha@nas.org.uk
Education (Additional Support for Learning) (Scotland) Bill – Case studies on transitions for
the Education Committee
Case Study 1: Submission from a parent who contacted the NAS
Martin* is in 5th year now at a mainstream secondary school - mainstream with a great deal of
support. This has always been a very positive feature of his schooling.
One of his 5 periods is based on new curriculum - it is a special learning support programme which
means he spends 1/5 of his time with a small group of 5th year students who are receiving learning
support. Some of them are significantly less mainstream than he is.
This group spends part of one afternoon a week at the local college, accompanied by a member of
the learning support department. So far they have not been involved in mainstream college
curriculum. They stay together as a group but are gaining a real familiarity with the college.
The group also spends time talking and learning about issues such as careers, social life etc, but it
is a very general approach, not specifically geared towards the individual.
I know that soon I will be liasing directly with college management about an inclusive, mainstream
programme for Martin after he finishes 6th year.
Although Martin 'should' have an adult social worker, when I asked his current social worker from
the children’s' team to check on it, I was told that the adult team leader had said there wasn't an
adult social worker available and we should get in touch with the local area coordinator to begin
liasing with adult services. I don’t know if this is how things are meant to happen, but I will be
writing to the adult team leader to clarify the situation.
I know the children's services is planning with the adult services about all the young people
reaching the adult stage, but I also know the adult teams are not even close to being able to
provide appropriate services. It is a huge concern. I know there are the major issues of
employment, further education, accommodation, etc., and at the moment, these are not being
addressed at all. The only way they will be addressed adequately is when I start playing a part.
We have another review meeting in March, and I shall make sure an adult social worker is there
and will prepare very carefully for the issues I will need to raise.
*Not his real name.
Comment: This example demonstrates the positive support Martin has been receiving at school,
but it is the parent who is having to do a lot of the chasing in terms of ensuring appropriate
transitions planning are coming into place.
Case Study 2: Submission from a parent who contacted the NAS
Mr Desmond’s* son will be leaving school in 2½ years time. Mr Desmond has concerns about the
time-frames for transitions planning in the Bill. He believes that 12 months is not enough for
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agencies to adequately plan transitions, plan their budgets and to take account of the additional
support needs of each child. Mr Desmond said:
“Six months for education authorities informing other agencies of a child’s additional support needs
is unworkable. I am greatly concerned that adults are not protected by legislation which ensures
that they receive the services which have been identified by the various agencies.’
*Not his real name

Case Study 3: Submission from the SSA’s West of Scotland Area Services - A model of
good practice in transitions planning
Mark* is a 21-year-old man with classic autism who has successfully established himself within the
SSA’s day centre in Glasgow City. He has now been at the centre for 3 years, attending the centre
straight after he left school.
To ensure he had as smooth a transition as possible, we started working with him in his school and
in the family home one year before he actually accessed his full time place at the centre.
We carried out an in-depth assessment with him and all significant others including his family
members. To begin with, that involved assessing him in his school class and undertaking all
activities which he was doing within his school time. This allowed us to get a thorough assessment
of all his needs in different social settings and in different experiences. He was assessed in larger
groups and in small groups to assess his interaction and communication skills. Working closely
with his schoolteachers and the head of the school proved to be invaluable especially as he had
been a pupil at this school for more than six years.
Having the luxury of one year to carry out the transition allowed it to be done in gradual stages from
us sitting in the classroom to going out with the class on outings, whilst at the same time working in
Mark’s home with his parents and siblings.
The parental home assessments allowed us to see Mark in his home environment and look at
elements of independent living skills and his interaction with people very familiar to him.
Gradually we introduced visits by the class group to the day service to allow the support network he
was conformable with to remain. This lasted several months before he then visited the centre with
his class teacher and was introduced to two of the other young people who would be starting at this
service at the same time.
The time he spent at the centre was increased as we neared his school leaving date and he was
issued with a number of photographs to identify the staff team and the centre itself. Finally the day
came when he was to start at the centre and primarily due to the fact that we have a full transitional
and assessment period, Mark appeared to be quite settled with his now familiar surroundings as he
had the opportunities of his transitional period to understand and familiarise himself with the centre.
Throughout the process, all channels of communication were kept open between social work
services, the school and Mark’s family, which was essential for the successful transition for Mark
between school and his adult service placement.
*Not his real name.
Case Study 4: Submission from the Lothian Autistic Society
Although the Society does not work directly with families with regard to transitions, it knows of
several families who have had to complain about the social work aspect of the current FNA system.
The complaints were about the lack of funding for vocational skills places and social care in
general.
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Comment: Clearly funding for services provided by various agencies involved in transitions is a
major concern today and will continue to be under the Bill. Table 1 in the Financial Memorandum
does not predict a significant increase in the support to be provided and agencies likely to be
involved in transitions planning.
Case Study 5: Submission from the NAS on ‘Our Summer Programme’ - A model of good
practice in transitions planning
Our Summer Programme was a 6-week pilot project for 13-16 year olds with Asperger Syndrome in
the West Dunbartonshire area. The project was run by Prospects (the NAS’ employment service
for people with autistic spectrum disorders, based in Glasgow) and funded by Positive Futures
(Careers Scotland), West Dunbartonshire. Extracts from the evaluation report of the Programme
said the following:
Leaving school, whether to go on to further education or the labour market, can be a period of great
potential and excitement but it can also be a time of great insecurity and anxiety for most of us.
It is a particularly vulnerable, and even disturbing, time for learners with autistic spectrum
disorders, unless they receive specialist help.
Working in partnership with Careers Scotland’s Positive Futures programme, Social Work and
Speech and Language Therapy, Prospects has this year piloted a short summer programme for
secondary school pupils with Asperger syndrome.
The programme catered for five young people, aged 13, 14, 15, 15 and 16, identified by our partner
agencies from the West Dunbartonshire area.
Running one day per week, over six weeks of the school summer holiday period, the programme
aimed to raise awareness of the key challenges faced by young people with Asperger syndrome,
as they move away from the structure of formal education into adult life, and to introduce a range of
techniques and strategies to help manage these challenges.
In addition to formal training, various activities were incorporated into the programme in order to
allow the group to work, socialise and reach decisions together, thus putting their newly acquired
skills into practice under the supervision and guidance of Prospects staff.
Case Study 6: Submission from the NAS on Teenscene - A model of good practice in
transitions planning
Teenscene is a project run by the NAS for teenagers with autistic spectrum disorders, funded by
East Dunbartonshire Council
As young people with autistic spectrum disorder have difficulty with social interaction and
communication, Teenscene’s main focus is to encourage their development in these areas, in a
variety of ways. Often their experience of social situations has been negative so Teenscene
endeavours to provide them with positive experiences, promoting independence and selfconfidence. Such activities include: group rules, group discussion and planning, decision-making
and choice, individual ability, self awareness/acceptance, inclusion, age appropriate activities, and
use of public transport to encourage independence.
An example of how this works is where the group as a whole decide on an activity. If it is decided
they want to go to the cinema, they will then chose for themselves which film they want to see. The
support worker will then accompany that person to the film he/she has chosen to see, regardless of
what the rest of the group want to see. This promotes decision-making and choice while public
transport is used to get to the cinema which promotes independence.
Having worked with adults affected by Asperger Syndrome staff at Teenscene know that input is
vital if they are to prevent and/or alleviate some of the factors that contribute to isolation, anxiety,
depression in later life e.g. poor self-esteem, negative social experiences, lack of purpose. The
young people are increasingly discussing other areas of their lives and sharing their concerns with
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each other and with staff. This is a positive progression but also raises issues of how we deal with
these. Such issues include bullying at school, coping with anger, frustrations expressed through
physical means.
Case Study 7: Submission from Shared Care Scotland – extracts from report on Transition
a focus on short breaks/respite care
Shared Care Scotland organised seminars in Glasgow, Dumfries and Perth in February/March
2003 on the topic of transitions. Some of the speakers talked about the difficulties that exist in
having identified needs appropriately met when moving from children’s to adult services. Others
spoke of the positive experiences in transitions planning.
In the Glasgow seminar, Greg Gallagher, Principal Officer for Children and Families’ Services at
Glasgow City Council spoke on the time-frames for transitions. He said:
‘From the ages of 14-16 we should be able to predict what will be needed but too often action is
delayed until six months before the young person is ready to move on. It has to be a good deal
earlier and records of future needs meetings should be passed on. There had been improvements
but disability remained a Cinderella compared with other services.’
Janet Gooddy, a Contract Carer with Edinburgh City Council said:
‘I always do urge parents to look at short breaks provision as early as the first Future Needs
Assessment. Later on there are so many other pressing concern, money, accommodation, college
or resource center etc. that short breaks can be overlooked. I would say it is even more important
at this stage in life, not only breaks for main carers but for young people to gain independence,
take their place in the community and just get out and have fun. It can also be a step on the way to
independent living.’
Sheila Clingan, Commissioning Manager for Children’s Services with Dumfries and Galloway
Council said that the Council plans a strategic review of all services for children with disabilities and
a service review for all children’s and adult services. For transitions in children’s services the
issues are:
Children versus adult service eligibility
Lack of consistency in resource provision when moving from children’s services to adult provision i.e. depends where you are in the region - e.g. Stranraer, Dumfries.
Availability of adult care workers to engage early with young person during period of transition (at
Future Needs Assessment)
Young person and their families expectations of the new service (what they have received from
children’s services - reality is quite different in adult services)
Timescale for moving from one service to another (anything from 14 years to 18 years)
The review identified how the Council should take on board the issues and move forward e.g.
listening to the views of young people and their parents, early identification – FNA assessment at
14 years and 9 months, and joint-working during the period of transitions.
Helen Winter, Care Manager with responsibility for transitions at Perth and Kinross Council said
that in the course of her work:
‘… many parents and carers were worried about what was going to happen at the transition stage;
they did not know where to go, felt that their options were severely limited, had no information and
no one to discuss things with. There are now plans to develop an information pack for carers.’
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SUBMISSION FROM NATIONAL DEAF CHILDREN’S SOCIETY (NDCS)
In response to the consultation on the Education (Additional Support for Learning) Bill, I would offer
the following comments on behalf of NDCS (National Deaf Children's Society):
NDCS welcomes the genuine and open attempts to ensure meaningful consultation and it is
heartening that many of the comments made in the earlier consultation (including those from
NDCS) have been accepted in whole or in part. The back-up documentation to this particular
consultation has been impressive and helpful.
NDCS welcomes the wider definition of Additional Support Needs and the more explicit definition of
the circumstances whereby a co-ordinated support plan would be opened, even if the issue of
profound deafness and its impact on educational achievement could have been highlighted,
particularly with due emphasis on its importance for learning and language.
NDCS is pleased to note that a new Code of Practice will be introduced to stipulate minimum
standards – it must be emphasised that these are minimum standards and should not become
benchmarks to which authorities modestly aspire.
It is important that the Code of Practice is produced by a multi-disciplinary team which will include
the voluntary sector and parent representation. NDCS would be willing to contribute and
participate and would do so from a position of strength because of its wide parent network across
Scotland.
It will also be important that the Code of Practice will take precedence over the frequently used
phrase in the draft Bill that authorities “must/may take such action as they consider appropriate….”
since in the past a source of conflict has arisen between an authority and parents over exactly what
should be considered appropriate.
It is hoped also that power will be given to HMIE to assess the policy and work of local authorities
in trying to comply with the Code of Practice.
Although in theory a single system of Individual Education Plans for all pupils might have been
preferable, NDCS can accept the notion of the Co-ordinated Support Plan, but would wish to
ensure, in the final legislation, very clear guidelines about the criteria for opening a CSP, including
the prevalence of childhood deafness, which in most illustrative documentation is not highlighted
sufficiently as a major impediment to the educational achievement of children.
It is also seen as a considerable improvement that the CSP will include educational objectives or
outcomes which will be carefully monitored.
NDCS welcomes the emphasis on the clear role of parents and young people themselves for
involvement in the CSP process and would suggest that there should be a duty on local authorities
to work with parents and the relevant parental organisations (like NDCS) and to ensure adequate
information and, where necessary, training is available to all parents whose child may have a CSP.
Although there will no longer be a need for compulsory educational, medical and psychological
assessments, the legislation must be clear and strong in those clauses which enable a parent to
request or demand any relevant assessment – this needs to be made crystal clear in any advice,
training or information given to parents and to local authority officers.
NDCS is pleased to see the introduction of independent and impartial tribunals which will better
service equality and fairness than the current education appeals system. It is noted that legal aid
will be available for legal advice before and after a Tribunal hearing, but not for legal representation
at a hearing. For absolute fairness, it may be necessary to apply the same restriction to local
authorities so that parents are not faced with a trained local authority lawyer at any tribunal
meetings since that would be counter-productive to the Bill’s attempts to create a fair and equal
system, in a user-friendly way, in which parents can feel comfortable.
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Similarly, it is to be welcomed that systems for dispute resolution and mediation will be introduced,
but it is hoped that there will be guidance offered to local authorities on the shape and nature of
such systems so that there can be consistency across Scotland in their application.
NDCS would support the submission by BATOD (British Teachers of the Deaf) Scottish Branch,
which seeks to strengthen the Bill’s provision for services of a multi-disciplinary nature for very
young (0 – 3) deaf children, most of whom will be identified early (before the age of 6 months) once
the Newborn Hearing Screening Programme (NHSP) is rolled out across Scotland by 2005, and
once all the recommendations to modernise audiology services for children are fully implemented.
The attempts to strengthen and make more meaningful the planning process and the outcomes for
future needs is especially welcomed. In general, deaf children can be well supported at school, but
often there is uncertainty and lack of opportunity after school. The process of preparing the young
person to leave school and to move on to other opportunities after school needs to be carefully
planned and all services must be compelled by law to be involved to produce meaningful outcomes
for young people at this critical transition period.
It is hoped that the current consultation process will allow parents to make their views known.
NDCS is an organisation to support parents and families. One of its members has indicated clearly
what parents will expect to see clearly covered in the new legislation. Your aim should be to satisfy
these requirements as perceived by a parent:
Does the bill have the power to ensure that local authorities must make adequate and reasonable
provision to educate children with additional needs in mainstream education with the same level of
specialist educational and pastoral care as would be available to them in the special schools
systems?
Is the Scottish Parliament in any way involved in meeting shortfalls in local government budgets
brought on by the speed of the introduction of these mainstreaming policies?
What are the obligations on local authorities and health boards to work together to provide multiagency support for the child and family? This should be their clear obligation and duty.
Does the Bill encourage sensitive contact with families who are not confident in dealing with
authority and does it provide for some form of oversight to ensure that their children do not lose
parity with the children of other more assertive families?
Where families do find themselves in conflict with authorities, which may be for good reason, how
will the appeals system operate? It should be impartial, intelligent, informed, inspired and
compassionate: above all it must be swift and finite. For families where resolution has not been in
their favour, there should be a role for some agency where they can turn for help, with impartial,
trained and professional staff who understand the needs of the child and the family without
prejudice.
Where an unusual number of families start mediation or appeals procedures in any single local
authority area there may be a need for some trigger points at which another impartial authority can
investigate the possible reasons for this.
In summary, the efforts by the Scottish Executive and Scottish Parliament to improve the legislation
for children with Additional Support Needs are to be welcomed. However, even improved
legislation will not necessarily improve the outcomes for deaf children unless there are national
standards about the range of provision to be made available and the availability of qualified
teachers of the deaf. At present, provision for deaf children across Scotland can be patchy and too
often the post-code lottery applies. To compound the difficulties, it is often difficult for a parent to
access more suitable provision in another authority because of travel distances and transport cost,
where most authorities, even if approving a placing request, will not grant travelling expenses for
the placing request to be implemented. It is common practice in Health Services for regional
planning of strategy and provision to take place for highly specialised health services. For the
highly specialised provision of education services for deaf children, such a regional approach to
strategic planning and service provision is long overdue.
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FOLLOW UP SUBMISSION FROM NDCS
Please note the additional points which some of our members wish to raise :1. Concern has been raised over Section 3 at para. (2)(b) which does not require an education
authority to do anything which "is not practicable at a reasonable cost". The main criterion for
action must stem from the child's needs and not from any concern over a local authority's budget. If
the actual clause in the Bill cannot be altered, then the Code of Practice must clarify the absolute
requirement to meet the child's needs.
2. Concern has also been expressed over the fact that the decision of a tribunal is binding only on
the education authority : other agencies may simply have regard to the tribunal's decision. This is
weak, for example where the CSP for a deaf child requires the best audiological input to help
implement the CSP (perhaps in the form of a sophisticated hearing aid to help the child hear his
teacher better), it is essential that the health board which manages the audiological input must be
bound by a tribunal decision if that decision comments on the audiological input being
insufficient to help the child gain maximum benefit from the education process.
3. Parents would like to see provision in the Bill for the supporter role to be strengthened and
perhaps independent advocacy provided for children, young people and parents where required.
Kenneth Corsar
For NDCS Scotland
SUBMISSION FROM PAT
Thank you for giving our Association the opportunity to comment on the Bill under the
headings detailed in your letter of 28 October. The Executive Committee of PAT(Scotland)
discussed these issues at a recent meeting.
PAT(Scotland) approves of the Bill in principle.
PAT (Scotland) is of the view that the Executive endeavoured to carry out adequate
consultation before the Bill was introduced. The ‘road shows’ in February 2003 re the Draft
Bill provided relevant information and allowed discussion amongst interested parties. Written
responses were also encouraged.
Concerns about particular elements
Is there a possibility that education authorities will not provide additional support if ‘it is not
practicable at a reasonable cost’? Perhaps the wording in Subsection 2 requires reexamination.
Co–ordinated Support Plans
Reviews should be decided according to the needs of the individual child.
The multi-agency involvement will require resources to organise, process and monitor the
Co-ordinated
Support Plans. Finance for personnel should be made available.
Appeals
Appropriate guidance of this procedure will have to be in place so that all members feel
the system worthwhile. Monitoring of outcomes will measure the extent to which the
procedure is beneficial.
Michael White
Professional Officer
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SUBMISSION FROM PERTH AND KINROSS COUNCIL
Having considered the report on the consultation of the draft Bill, Perth and Kinross Council would
wish to make the following additional comments:1. One of the changes to the draft Bill as a result of the initial consultation was to add a
section giving parents the right to request a particular type of assessment e.g.
psychological or medical assessment. This Council has some concerns that this has
significant implications for the Educational Psychologist Service. The category of children
with “additional support needs” is likely to be much wider than children who currently meet
the criteria for the opening of a Record of Needs. Many children will have additional
support needs who would never have met the criteria for a Record of Needs. It is our view
that it is likely that parents will request full psychological assessments in most cases and
this in turn is likely to increase significantly demand upon that service. Whilst this authority
have no difficulty with the concept of parents being able to access psychological or other
assessments, the impact of this broader power for parents must be recognised and
resourced.
2. Perth and Kinross Council is fully supportive of the use of mediation services to try to
resolve and avoid disputes. Whilst the use of mediation clearly cannot be “compulsory” for
families, this Council would hope that the Scottish Executive would publicise, and promote
the use of the service as much as possible.
3. The Education Authority is responsible for making adequate and efficient provision for
additional support needs of children and young persons. Where such children or young
persons have a co-ordinated support plan in terms of the criteria in Section 2(1)(c)(ii)
namely that the pupil requires support external to those provided by the local authority e.g.
speech and language therapists, occupational therapists or physiotherapists etc if the
Health Board is unable or unwilling to provide such services, the Education Authority as the
authority responsible for the co-ordinated support plan may be in a position of some
vulnerability and open to legal challenge.
4. In terms of the Bill, parents are entitled to make placing requests for a place in an
independent special school for any child with additional support needs. As noted at 1
above, the category of children with “additional support needs” is likely to be much wider
than children who are eligible to have a Record of Needs at the moment. As it is currently
only children with a Record of Needs whose parents may make a placing request for a
place in an independent special school once again there are potential resource issues for
local authorities both in terms of granting more placing requests for independent special
schools and the costs involved in this, but also the potential for an increased number of
appeals against any refusals.
5. Perth and Kinross Council is supportive of the way in which the Bill encompasses children
with social and emotional difficulties, who often do not meet the criteria for a Record of
Needs at the moment. These children do have support needs and these should be more
properly catered for in terms of the new regime.
6. The aspects of a co-ordinated support plan which can be appealed to the Additional
Support Needs Tribunal are wider than the aspects which can be appealed in respect of a
Record of Needs at the moment. Education Authorities will need to be more precise in
terms of the support proposed in co-ordinated support plans.
7. Whilst this Council does not wish to dwell on financial considerations, it is impossible not to
be aware of the potential for additional costs including:Cost of mediation service
Cost of dispute resolution service
Cost of more appeals and placing requests
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Costs involved in the categories of children to whom the Act will apply being much wider than
children who meet the criteria for Record of Needs currently.
There are financial costs in terms of spending, but also in terms of staff time and resources. It is
our view that the Scottish Executive need to keep this matter under consideration and be open to
providing additional funding for authorities if necessary.
8.
Not wishing to end on a negative note, this authority endorses the new model,
concentrating on the outcomes for children rather than the traditional deficit model.
I hope that these comments are of assistance.

SUBMISSION FROM KATE REX
Background
1) Inappropriate support creates barriers to learning
Most class and subject teachers in Scotland do not have an expertise or knowledge about
supporting pupils learning EAL. It is not a part of initial teacher training and is rarely taught in
Inservice training. Research shows that the ways such teachers cope without specialist advice is
to treat pupils learning EAL as though they have a generic need, using the same approach,
materials, and curriculum offer as they would for pupils with a learning difficulty. Unless the pupils
have learning difficulties this blocks and /or slows down their developing fluency in English and
learning. This is true for pupils new to English and also true for those pupils who have a good
social but developing academic English. There are clearly equality issues here.
Any change in education should be an improvement. Would the changed framework
improve EAL support?
Section 5 of the policy memorandum states “ Additional support needs might be thought of as a
continuum that ranges from those needs that are relatively mild and temporary to those that are
more complex and enduring”
EAL learners are not on the same continuum . Their starting point, resources and route to learning
are often different. The reason they are in the framework is solely that they have additional
support. The framework strongly implies a common continuum and the policy memorandum states
it. Unless very strong statements are made to rectify this it is most likely that this new
framework will legitimate unhelpful provision ( see above)
Will the needs be better identified and addressed ? There is nothing in the documents to
show this will happen. The opportunity to address needs strategically is missed.
Will it increase access to specialist training or support ? There is nothing in the documents to
indicate or require it.
2) What else is in place that supports a positive ethos re: linguistic and cultural diversity?
It is my experience the structures needed to support this aspect of inclusion are not there. To join,
and be accepted by the communities within school, bilingual pupils too often feel they have to deny
their language and culture with all the subsequent effects on their learning and identity. The need
for effective strategies that create educational environments that admire and promote
multilingualism is paramount. If it is not there additional needs could be created.
Any change in education should be an improvement. Would the changed framework improve EAL
support in this respect?
The Bill seeks to improve EAL pupils’ access to the mainstream by providing support determined
by individual need. The focus on ethos appears to be that everyone has their needs met so they
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can operate in and participate fully in the community of the school. This does not address the need
of all pupils to learn in an environment that properly prepares them for living in a linguistically and
culturally diverse society.
3) A national approach
Scotland has a post code lottery concerning provision for pupils learning EAL. There is no
consistency or cohesion in the level of provision or recognition of need across the country. Unlike
other areas of the curriculum there is no national guidance for teachers, no national strategy and
no accountability to the Scottish Exec. In an environment where all other areas of education are
held to account and are embedded in cohesive strategic frameworks provision for pupils learning
EAL is rarely prioritised.
HMIE have very recently started to look at provision for pupils learning EAL. This is unlikely to
have an immediate impact on the variation in provision between authorities.
Any change in education should be an improvement. Would the changed framework
improve EAL support?
The Bill imposes a duty on authorities to identify and address the additional support needs of all the
pupils for whom they are responsible. Who will identify the needs? At the moment there are parts
of Scotland where needs are not properly recognised or met because there is no or very little
specialist support. The Bill does not address this leaving it to authorities to arrange. Unless there is
strong guidance it is possible that authorities that do have specialist support will narrow the focus
and support only those pupils new to English or causing their class/subject teachers some concern.
4) Professional acknowledgement and respect
In most authorities in Scotland the distinctiveness of learning EAL and specialism in teaching EAL
is not recognised or valued. This will make it difficult for EAL teachers to be a part of the “culture of
collaboration” which is underpinned by status and power.
Any change in education should be an improvement. Would the changed framework
improve EAL support?
Was there a review of research in EAL issues as part of the development of the Bill?
Given the starting point, outlined above it is necessary to be proactive in increasing a respect for
the distinctiveness of learning and teaching EAL Otherwise the culture of collaboration may well
legitimate unhelpful generic approaches to supporting pupils learning EAL.
5) Equality
There are clearly issues of equality for pupils learning EAL. The RRA Act provides a legislative
framework for supporting improvement in this area. In addressing institutional discrimination the
Act has the potential to ensure structural improvement thereby making real progress towards
inclusion.
Any change in education should be an improvement. Would the changed framework
improve EAL support?
Although the Bill claims to improve equality it is hard to see how this will work for pupils learning
EAL. The Bill seeks to ensure that any pupil with needs will be supported. It is likely that:
Pupils learning EAL who underachieve but cope will not be picked up
need will be defined by the performance in assessments that do not reliably represent what pupils
learning EAL know or safely predict future progress
EAL pupils will be given an inappropriate education offer which will slow their rate of learning and
will not enable them to show what they can do.
The focus on the individual learner at the expense of a structural approach is likely to perpetuate
exclusion and inequality.
6) Parental Involvement
Has there been consultation with bilingual parents about bringing their children into this framework?
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Any change in education should be an improvement. Would the changed framework
improve EAL support
Any increase in communication and shared knowledge about pupils learning will be an
improvement. This is an aspect that could be improved outwith the Bill in a more focussed way for
bilingual families. The Bill changes parental rights. The effect of this change may well be
increased requests for placing requests. In the case of my authority this may be requests for
placement in the bilingual unit in Glasgow . There are considerable financial implications in this.
Also I can see a situation where certain schools attract pupils with EAL. Do we want this?
Whether you approve or disapprove of the Bill in principle
I think that EAL work in Scotland needs cohesion and a national strategy. I think it needs
improving. I think that the Bill does nothing towards this and may even make it worse. We need a
separate strategy supported by national guidance that develops the specialism and embeds it into
the Scottish context.
I do question how much consideration has been taken about the impact of bringing bilingual pupils
learning EAL into this framework. In particular I can see no evidence of research review.
Whether you consider that the executive has carried out adequate consultation with interested
parties before the Bill was introduced
I participated in a meeting to discuss EAL issues and the proposals at the Executive. Unfortunately
the minutes taken did not represent what had been said at the meeting nor was there any remedial
action taken about this when I wrote with comments. It seemed a pointless exercise. This was a
very late point to consult about groups that had hitherto not been a part of the framework. Was this
an oversight?
How have the parents of the pupils learning EAL in schools been consulted?
Any concerns you may have about particular elements of the Bill and suggestions as to how the Bill
may be improved
My concerns are outlined above. I do not believe being a part of this framework will benefit
bilingual pupils learning EAL.

SUBMISSION FROM ROYAL NATIONAL INSTITUTE OF THE BLIND
Royal National Institute of the Blind, Scotland (RNIB Scotland) is the leading charity working on
behalf of the 180,000 people in Scotland who experience sight loss. We deliver a range of services
in the fields of education, employment, family support, social care, accessible information, and the
built environment. We also campaign for full civil rights for people with sight loss.
Our charity has a devolved structure. Services delivered in Scotland are managed within Scotland.
We are the largest organisation working with people with visual impairment in schools, colleges
and support services reaching many of the 20,000 visually impaired children in the UK. RNIB
Scotland plays an important role in supporting visually impaired children and their families
throughout the education system. We are keen to offer the best advice, information and support for
families and professionals and we are committed to achieving improvements in the provision of
services for all visually impaired young people. Our research indicates that there are over 2,000
children in Scotland with severe sight problems and many of these have additional complex needs.
We would be pleased to submit oral evidence to the Education Committee.
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Introduction
RNIB Scotland warmly welcomes the opportunity to respond to the Education (Additional Support
for Learning) (Scotland) Bill.
We submitted a detailed response to the Scottish Executive's consultation on the draft Bill and we
are pleased to note that some of the comments we made at that time have been addressed in the
Bill as introduced. However, there remain areas of concern to us.
Particular comments/concerns
Subject : Education (Additional Support for Learning) (Scotland) Bill
References
Letter from Peter Peacock (Minister for Education and Young People) to Robert Brown,
MSP (Convener Education Committee) dated 28th October 2003.
Report of the Consultation on the Draft Bill ( Additional Support for Learning) 2003.
General Response to changes made to the Draft Bill
The Royal National Institution of the Blind Scotland continues to support the new Bill. We agree
that changing the focus from special educational needs (SEN) to additional support needs (ASN) is
more inclusive, less stigmatising and recognises that the additional support needs of a particular
child may change with time. RNIB Scotland welcomes the changes made to the Draft Bill which
have resulted from the extensive consultation process. All of the changes detailed in Annex A of
the Letter referenced above are consistent with the recommendations which RNIB Scotland
submitted on 27th March 2003 as a contribution to the consultation process.
RNIB Scotland welcomes the opportunity to contribute further to the consultation process.
3. Detailed Response to changes made to the Draft Bill
RNIB Scotland is reassured by the Minister’s commitment that the Additional Support Needs
Tribunals and Education Appeal Committees will aim to be family-friendly rather than adversarial.
We support the new requirement placed on education authorities to establish procedures for
resolving disputes which are not eligible for referral to an Additional Support Needs Tribunal or an
Education Appeal Committee. We recognise that these new procedures will be open to parents of
children who currently have a Record of Needs but who may not have a Co-ordinated Support Plan
in future. We understand that these procedures will be used in cases where mediation has not
produced an outcome satisfactory to the parents and will function as an additional appeal
mechanism.
RNIB Scotland supports the new clause which gives parents the right to request a particular type of
assessment for their child.
RNIB Scotland supports the change in the Draft Bill which requires an education authority to
compile a comprehensive plan for future needs at least 12 months before a child leaves school.
We fully support the requirement that outside agencies must submit a written statement of the
services which they can offer to this plan and that a finalised information package must be passed
to relevant agencies at least 6 months before a child leaves school.
RNIB Scotland gives cautious support to the development of a Code of Practice rather than the
issue of guidance. If implemented constructively, a Code of Practice should ensure that
educational practice is developed uniformly by education authorities across Scotland. As indicated
in our initial response, RNIB Scotland has extensive evidence to show that there is considerable
variation in the quality of educational provision for visually impaired children between authorities.

166


577

Education Committee, 2nd Report, 2004 (Session 2)– ANNEXE F
RNIB Scotland is also aware that previous attempts to set minimum standards and to promote best
practice have been ignored or circumvented by some education authorities.
We are pleased that the Draft Bill now recognises the need to consult with children themselves and
that the Code of Practice will specify how this is to be done effectively.
We hope that the Code of Practice will clarify the criteria which have to be met for a child to merit a
Co-ordinated Support Plan.
RNIB Scotland recommends that the Code of Practice should be at an advanced stage of
development before the Bill is eventually passed.
We welcome the intention to develop further the role of voluntary organisations in the criteria for a
Co-ordinated Support Plan. RNIB Scotland has extensive experience in working with families,
teachers, schools and education authorities to assist in the education of children with a visual
impairment. We provide professional advice, specialist technical support and conciliation services
to families and education authorities throughout Scotland. We are reassured that the value of
independent conciliation services is recognised in the Report.
RNIB Scotland supports the concept that educational authorities should have a duty to publish and
actively disseminate information about voluntary agencies which might be of use to parents. We
will support efforts to change attitudes and behaviour in this area.
In principle, RNIB Scotland supports the change to the Draft Bill which introduces a duty on
education authorities to provide mediation and dispute resolution services, the details of which
have yet to be worked out. We support the change to the Draft Bill which makes it clear that
mediation services will be free of charge to parents.
RNIB Scotland places the greatest value on conciliation at the earliest possible stage in any
dispute and has a proven track record of success in this area.
On balance, RNIB Scotland supports the concept that one named person should be responsible
for the successful implementation of the Co-ordinated Support Plan for a particular child. However,
we recognise that, in certain circumstances, parents might come to view this structure as a barrier
to productive discussion between agencies. We are reassured that parents will not be prevented
from making direct contact with professionals employed by outside agencies. RNIB Scotland is
committed to active parental involvement wherever possible. The one-stop-shop contact for advice
and information must be an integral part of a system which values multiple agency support.
RNIB Scotland strongly supports the right of parents to appoint a supporter of their choice when
participating in meetings with education and health professionals and understands that this right is
now recognised in the Draft Bill. However, we would have appreciated strengthening the role of
the supporter to embrace a more representative one.
Ongoing concerns
Annex B of the Letter referenced above summarises key areas which were raised in consultation
but where the Draft Bill has not been changed. RNIB Scotland accepts these executive decisions
with one exception, detailed below.
RNIB Scotland wishes to reiterate serious concerns regarding visually impaired children who at
present have a Record of Needs but who may not be eligible for a Co-ordinated Support Plan.
RNIB Scotland recognises that the primary function of a CSP is to co-ordinate services provided by
agencies other than education authorities. We understand that all totally blind children will be
eligible for a CSP. We also recognise that the Bill requires that all additional support needs should
be met regardless of whether the child or young person has a CSP or not. However, education
authorities have limited financial resources. In the original draft the Bill limited the duty to provide
for a child's additional support needs by reference to financial considerations. At present, the law
does not allow this, looking only to educational factors. The Bill would therefore mean reducing
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children's legal rights. RNIB Scotland is still concerned that the fit between the draft Bill and the
exisitng legal framework is poor. This is particularly the case in relation to the Disability
Discrimination Act as extended by the SEN and Disability Act 2001. This legislation specifically
excludes legal protection in relation to the provision of auxiliary aids and equipment on the basis
that this is already covered in the existing SEN legal framework. This Bill does not secure this
coverage and leaves a significant gap in legal protection. It is not difficult to imagine that children
who have additional support needs but do not have a CSP will lose out as a result of this Bill.
RNIB Scotland has particular concerns about the future educational provision for children who
experience a wide range of serious visual impairments which do not constitute total blindness. Our
initial submission to the consultation process indicated that, in many cases, complex visual
problems are often not understood and therefore not addressed appropriately by some education
authorities.
RNIB Scotland is concerned that many young people with the single disability of visual impairment
will not be eligible for a CSP. In its initial submission to the consultation process, RNIB Scotland
expressed very serious concerns that the legal rights and educational provision for visually
impaired children and young people would be damaged significantly by this Bill. We are extremely
disappointed that the eligibility threshold for a CSP has not been amended to include all visually
impaired children who at present have a Record of Needs.
References
Letter from Peter Peacock (Minister for Education and Young People) to Robert Brown, MSP
(Convener Education Committee) dated 28th October 2003.
Report of the Consultation on the Draft Bill ( Additional Support for Learning) 2003.
General Response to changes made to the Draft Bill
The Royal National Institution of the Blind Scotland continues to support the new Bill. We agree
that changing the focus from special educational needs (SEN) to additional support needs (ASN) is
more inclusive, less stigmatising and recognises that the additional support needs of a particular
child may change with time. RNIB Scotland welcomes the changes made to the Draft Bill which
have resulted from the extensive consultation process. All of the changes detailed in Annex A of
the Letter referenced above are consistent with the recommendations which RNIB Scotland
submitted on 27th March 2003 as a contribution to the consultation process.
RNIB Scotland welcomes the opportunity to contribute further to the consultation process.
Detailed Response to changes made to the Draft Bill
RNIB Scotland is reassured by the Minister’s commitment that the Additional Support Needs
Tribunals and Education Appeal Committees will aim to be family-friendly rather than adversarial.
We support the new requirement placed on education authorities to establish procedures for
resolving disputes which are not eligible for referral to an Additional Support Needs Tribunal or an
Education Appeal Committee. We recognise that these new procedures will be open to parents of
children who currently have a Record of Needs but who may not have a Co-ordinated Support Plan
in future. We understand that these procedures will be used in cases where mediation has not
produced an outcome satisfactory to the parents and will function as an additional appeal
mechanism.
RNIB Scotland supports the new clause which gives parents the right to request a particular type of
assessment for their child.
RNIB Scotland supports the change in the Draft Bill which requires an education authority to
compile a comprehensive plan for future needs at least 12 months before a child leaves school.
We fully support the requirement that outside agencies must submit a written statement of the
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services which they can offer to this plan and that a finalised information package must be passed
to relevant agencies at least 6 months before a child leaves school.
RNIB Scotland gives cautious support to the development of a Code of Practice rather than the
issue of guidance. If implemented constructively, a Code of Practice should ensure that
educational practice is developed uniformly by education authorities across Scotland. As indicated
in our initial response, RNIB Scotland has extensive evidence to show that there is considerable
variation in the quality of educational provision for visually impaired children between authorities.
RNIB Scotland is also aware that previous attempts to set minimum standards and to promote best
practice have been ignored or circumvented by some education authorities.
We are pleased that the Draft Bill now recognises the need to consult with children themselves and
that the Code of Practice will specify how this is to be done effectively.
We hope that the Code of Practice will clarify the criteria which have to be met for a child to merit a
Co-ordinated Support Plan.
RNIB Scotland recommends that the Code of Practice should be at an advanced stage of
development before the Bill is eventually passed.
We welcome the intention to develop further the role of voluntary organisations in the criteria for a
Co-ordinated Support Plan. RNIB Scotland has extensive experience in working with families,
teachers, school and education authorities to assist in the education of children with a visual
impairment. We provide professional advice, specialist technical support and conciliation services
to families and education authorities throughout Scotland. We are reassured that the value of
independent conciliation services is recognised in the Report.
RNIB Scotland supports the concept that educational authorities should have a duty to publish and
actively disseminate information about voluntary agencies which might be of use to parents. We
will support efforts to change attitudes and behaviour in this area.
In principle, RNIB Scotland supports the change to the Draft Bill which introduces a duty on
education authorities to provide mediation and dispute resolution services, the details of which
have yet to be worked out. We support the change to the Draft Bill which makes it clear that
mediation services will be free of charge to parents.
RNIB Scotland places the greatest value on conciliation at the earliest possible stage in any
dispute and has a proven track record of success in this area.
On balance, RNIB Scotland supports the concept that one named person should be responsible for
the successful implementation of the Co-ordinated Support Plan for a particular child. However, we
recognise that, in certain circumstances, parents might come to view this structure as a barrier to
productive discussion between agencies. We are reassured that parents will not be prevented
from making direct contact with professionals employed by outside agencies. RNIB Scotland is
committed to active parental involvement wherever possible. The one-stop-shop contact for advice
and information must be an integral part of a system which values multiple agency support.
RNIB Scotland strongly supports the right of parents to appoint a supporter of their choice when
participating in meetings with education and health professionals and understands that this right is
now fully recognised in the Draft Bill.
Ongoing concerns
Annex B of the Letter referenced above summarises key areas which were raised in consultation
but where the Draft Bill has not been changed. RNIB Scotland accepts these executive decisions
with one exception, detailed below.
RNIB Scotland wishes to reiterate serious concerns regarding visually impaired children who at
present have a Record of Needs but who may not be eligible for a Co-ordinated Support Plan.
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RNIB Scotland recognises that the primary function of a CSP is to co-ordinate services provided by
agencies other than education authorities. We understand that all totally blind children will be
eligible for a CSP. We also recognise that the Bill requires that all additional support needs should
be met regardless of whether the child or young person has a CSP or not. However, education
authorities have limited financial resources. It is not difficult to imagine that children who have
additional support needs but do not have a CSP will lose out as a result of this Bill.
RNIB Scotland has particular concerns about the future educational provision for children who
experience a wide range of serious visual impairments which do not constitute total blindness. Our
initial submission to the consultation process indicated that, in many cases, complex visual
problems are often not understood and therefore not addressed appropriately by some education
authorities.
RNIB Scotland is concerned that many young people with the single disability of visual impairment
will not be eligible for a CSP. In its initial submission to the consultation process, RNIB Scotland
expressed very serious concerns that the legal rights and educational provision for visually
impaired children and young people would be damaged significantly by this Bill. We are extremely
disappointed that the eligibility threshold for aCSP has not been amended to include all visually
impaired children who at present have a Record of Needs.

SUBMISSION FROM JANET SAUNDERS
I am sorry this paper comes to you so late in the day. I had only a dim awareness that the
legislation was being changed. This is perhaps because my children attend a school in the
independent sector. Nevertheless, there are some points that I would like the committee to
consider.
The government’s efforts to improve the present Record of Needs are very welcome. In particular
the Tribunal system should offer parents greater confidence in the system as operating fairly
across different local authorities. The Tribunal’s ability to assemble evidence is also a welcome
development.
My concerns relate to the areas of:
Assessment and responses to underlying causes rather than symptoms
The role of home-schooling and independent schools in responding to specific learning difficulties
Some of my concerns may not be resolvable by legislation, or at least not by this legislation.
However, it is within the committees’ power to take other initiatives to address them where the
present legislation cannot.
Assessment
The Policy Memorandum on the Bill states (para. 5) that under the Education (Scotland) Act 1980
education must be “directed to the development of the personality, talents and mental and physical
abilities of the child or young person to their fullest potential.” I have heard from researchers at the
International Extra Lesson Association (and their view is shared by other experts) that over 30% of
children in every classroom are hindered in achieving their full potential by neuro developmental
delay (NDD). The policy memorandum also states that around 2.1% of pupils have a Record of
Needs. Without wider awareness of NDD, the implication is that many children simply slip through
the system or are blamed for “clumsiness”, “inattentiveness” or are labelled “slow”.
NDD is the root difficulty behind nearly all specific learning difficulties. The terms dyslexia,
dyspraxia, Asperger’s syndrome, Speech and language difficulties, ADD and ADHD all refer to
symptoms or clusters of symptoms of NDD. It is for this reason that most children with specific
learning difficulties display a range of symptoms across the boundaries of the various specialisms.
They rarely fit the categories of the relevant lobbying and support groups. No wonder assessment
and provision is such a contentious area, with each specialist viewing the child through their own
professional spectacles and failing to see the child, or their difficulties, as a whole.
The problems created by this misunderstanding cannot be addressed without some kind of global
check for NDD. Unless this is put in place no-one can know the breadth of the problem, recognise
children’s difficulties or work effectively to release their potential.
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The Institute of Neuro Physiological Psychology have developed such an instrument. A version is
used by the learning support team at the Edinburgh Rudolf Steiner School to test children at the
point of moving from kindergarten to the lower school. The test is an indicator of developmental
readiness for schooling and highlights children at risk and those who need to spend a further year
in kindergarten. It does not require form filling, formal meetings or extensive training to do this and
further information is available from INPP. I submit that some such broad based indicative test
should be a requirement, at an early stage for all local authorities. It is not a matter of adversely
labelling children because it is relevant for all.
Many children enter school before they are physiologically ready to do so. We have research
evidence from Norway in the work of Professor Ingunn Fjortoft, that children who are free to play in
the Forest Kindergarten for 5 hours a day and 5 days a week can frequently overcome NDD
completely or significantly, without the requirement for further extensive assessments or detailed
interventions by expensively trained specialists. Rather than allow local authorities to hide from the
scale of the problem in Scotland, the committee should look into this kind of approach. It
encourages children (all children, not just those at risk) of developing in the way nature and
evolution has designed them to, by being free to play.
Granted that some children will still enter school showing symptoms of NDD, I am concerned that
the present Bill takes no cognisance of recent research on the effectiveness of a change in diet in
helping to overcome symptoms. There has been widely publicised research conducted in Durham
and engaging the University of Oxford, in the effectiveness of fish oils (“Eye-Q”) in overcoming
some problems. Many parents known to me have found it necessary to adopt an additive free diet
as well as one high in omega 3 and 6. What is the point of the all singing all dancing co-ordinated
support plan, if the child’s behaviour and ability is being seriously distorted by lack of proper diet or
dietary additives. Will diet and allergy be assessments that will be available? Who will be capable
of recognising when such assessments will be appropriate?
Suppose we enter an ideal world. One where all children spend their pre-school years playing
happily in the countryside and are nourished by a wholesome, additive free diet. Some children will
still have specific learning difficulties. The assessment for NDD can be carried out as a quick
indicator or as a detailed assessment. Indeed there are a welter of assessments available. Who is
to know which assessments are available? Who is to advise on which are relevant? I submit to
the committee that the system cannot work without comprehensive (web enabled and searchable?)
information on the assessments, linked to symptoms. Such information should be available to all
the individuals who are in a position to request assessments. They must be available to the staff of
Tribunals for instance and also to teachers and parents.
The role of home-schooling and independent schools in responding to specific learning
difficulties
The Policy Memorandum implies that it would be unfair to place any requirements upon local
authorities in relation to children in their area where they are not the education provider. This
overlooks the fact that for many parents of children with specific learning difficulties, and I include
myself, home education or education at an independent school is the parents response to their
child’s difficulties at school. It represents a refusal to struggle any longer against the intractable
problems of the present Record of Needs process. True such parents are sometimes considered
to be fortunate in that they can take the decision to educate at home or in a fee paying school.
However, studying the experiences of home schooling parents or those in my own network will
clearly reveal, to those who recognise the signs, that many of these children have suffered in
mainstream school precisely because they have specific learning difficulties.
My points to the committee are:
The local authority ought to be aware of these children. This could be covered by providing an
entitlement to a co-ordinated support plan, even when the authority is not the co-ordinator or
provider of services.
The child and parents are entitled to just as full information as any other parents, particularly with
regard to assessments and symptoms. They also need access to information on responses
appropriate for each assessment type. Government at all levels ought not to adopt a “let them
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sink or swim” attitude to these children. If standards of learning support are to be picked up by
Schools Inspectors, how will the Inspectors access information on assessment and response?
The local authority and tribunal system (and others) must recognise that home-schoolers and
independent schools are frequently picking up children with specific learning difficulties,
relieving the local authority of the related costs. They may be doing so quite effectively and
using quite different approaches from the orthodox. This information is valuable to us all and
ought to be collected and appreciated.
Janet Saunders
Parent and founder of the Parents Support Network for Parents of Children with Specific
Learning Difficulties at the Edinburgh Rudolf Steiner School

SUBMISSION FROM SAVE THE CHILDREN
We are writing to the Committee to highlight our concerns about the provisions of the above Bill.
Save the Children welcomes the Bill as the first major revision of special educational needs
legislation since the Education (Scotland) Act 1980. We are committed to working to ensure that
the needs of all children are adequately addressed, as outlined in the UN Convention of the Rights
of the Child (UNCRC).
Save the Children, however, has concerns on the provisions in the Bill as introduced, particularly
regarding children’s rights. We acknowledge and welcome the greater involvement of children and
young people in the decision-making processes, but we have a number of concerns with regards to
the age at which children should have the capacity to take action on their own behalf. Parents’
rights are clearly specified at all stages throughout the Bill, but we believe that this specification is
not extended to children’s rights in the same way.
Under the provisions of the Bill, children under the age of 16 are not able to request an assessment
of additional support needs, request a co-ordinated support plan (CSP) or appeal against a
decision, failure or information in relation to a CSP. Save the Children believes that this is a flaw in
the Bill and that this should be rectified. Save the Children is concerned that one of the reasons
why a child is in need of additional support may be because of family circumstances relating to
their parents or carers. In these situations children would be disadvantaged by not having these
rights. Additionally, Section 41 of the Standards in Scotland’s Schools etc. Act 2000 provides
children with legal capacity (as defined by subsections 2 (4A) and 2 (4B) of the Age of Legal
Capacity Scotland Act 1991) with the right to appeal exclusions from school. Save the Children
would therefore strongly support extending the rights given to ‘young people’ in the Bill to be
extended to include all children with legal capacity.
To conclude, we would like to highlight 3 important points referring to the United Nations
Convention on the Rights of the Child, which the UK Government ratified in 1991. The UNCRC
includes all children and young people aged 18 and under. We would ask the Committee to take
these points into consideration in its examination of the Bill.
The Committee on the Rights of the Child 135 (October 2002) welcomed the Standards in Scotland’s
Schools etc Act 2002 but also recommended that further steps be taken to promote, facilitate and
monitor systematic, meaningful and effective participation of all groups of children in society,
including in schools.
Article 12 of the UNCRC states that it is a child’s right to express an opinion in matters affecting the
child and to have that opinion heard.

135

United Nations Committee on the Rights of the Child: Thirty First Session, 4 October 2002,
referring to second periodic report of United Kingdom
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Article 23 of the UNCRC states that it is a child’s right to special care and training designed to help
achieve self-reliance and a full and decent life in society.
Susan Elsley
Head of Policy and Research

SUBMISSION FROM THE SCOTTISH CENTRE FOR CHILDREN WITH MOTOR IMPAIRMENTS
Parents, Staff and Governors of the Craighalbert Centre welcome this opportunity to again
comment on the Bill and will address the three points as requested.
There is general approval of the Bill, but grave concern regarding the diminishing of children’s legal
rights. There is considerable experience at the Centre of the need to have strong legislation to
protect the youngest and most vulnerable children.
It is, however, recognised, there is a tension between the Bill and Inclusion, in that the children are
yet again singled out (albeit into a larger ASN group) and then divided into those with and those
without a CSP.
There is also concern about the narrow educational perspective, as education is a small if
important part of the children’s lives.
Time allowed for this response has been far too short and has not allowed thorough discussions.
The information in the Guide for Parents is friendly, but incomplete, as it does not point out the
reduced rights of children under the age of three. The information provided in the Summary
Handout for professionals provides a more balanced description of the proposals contained within
the Bill.
The most important aspect from the Centre’s viewpoint is the reduction in protection of the
youngest children. The Centre works with some 20 children under the age of 3 years and we
cannot overstate the importance of early intervention. We welcome the Scottish Executive and
Teaching and Learning Scotland document ‘Care and Learning for Children – birth to three’ which
supports our view and fail to understand the contradictory approach taken in the Bill. From our
experience, we firmly believe strong legal powers are required to support all children with
Additional Support Needs and, accordingly, consider the proposed reliance on a Code of Practice
will prove inadequate in enabling families to secure appropriate provision for children under 3.
Currently, children under two years attend the Centre’s Parents and Baby Group, funded through
sponsorship. Children aged two years attend the Parent and Child Group where placements are
funded by the Education Authorities. Both groups require full participation by the parents, who
attend with their children, thus promoting another Executive policy of Parental Involvement.
We also have concerns regarding some aspects of the proposals relating to Mediation and
Tribunals.
Attached are the proposed amendments.
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Education (Additional Support for Learning) (Scotland) Bill

CHILDREN AGED UNDER 3
Now

Proposals in Bill

Legal Status

Legal Status

Our Proposed Amendments
to Bill
Legal Status

DUTY

POWER

DUTY

Education Authorities must
establish which children who are
2 years of age or over with
special educational needs live
within their area, and must open
a Record of Needs for any such
child warranting continuing review
Formal Documentation

Education Authorities may
assist in the identification and
support of children under age
3, where they come to their
attention.
Formal Documentation

Education Authorities must establish
which children who are 2 years of
age or over with complex additional
support needs live within their area,
and must open a Co-ordinated
Support Plan for any such child,
should the parents wish.
Formal Documentation

Record of Needs
Recourse

None
Recourse

Co-ordinated Support Plan
Recourse

Education Committee Appeal

Dispute Resolution

Mediation, failing which, Tribunal

MEDIATION
Now

Proposals in Bill

Our Proposed Amendments
to Bill
Funding and provision to be
independent from the education
authority to ensure perception of
neutrality

Funded by the education
authority, who may provide the
service directly
TRIBUNALS
Now

Proposals in Bill
Legal Aid, if eligible, to be
available before and after the
Tribunal Hearing

Our Proposed Amendments
to Bill
Whilst recognising the intended
informality of the Tribunal, parents
should enjoy parity with the authority
i.e. legal aid, if eligible, to be
available during the Tribunal Hearing

SCOTTISH DIVISION OF EDUCATIONAL PSYCHOLOGY
I am writing to thank you for your invitation to respond to the Education (Additional Support for
Learning) Bill as introduced to the Scottish Parliament on 28th October 2003.
As Chairperson for the Scottish Division of Educational Psychology (SDEP), may I say that we very
much welcome the opportunity to be involved in such an important and exciting process of change.
In response to your request for our views on the 3 specific areas of:
whether we approve of disapprove of the Bill in principle
whether we consider that the Executive carried out adequate consultation with interested parties
before the Bill was introduced and;
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any concerns we may have about particular elements of the Bill and suggestions as to how the Bill
might be improved
the Scottish Division of Educational Psychology would offer the following comments:
In general, we welcome the Bill as an update to previous legislation and see the move towards a
needs led system for children and young people with additional support needs as being an
important step forward.
In relation to the consultation process, we are of the opinion that wide and varied opportunities
were given for all interested parties to be involved in commenting on the Bill.
A number of changes have been introduced to the new Bill and the SDEP would raise the following
points for further discussion:
parental request for psychological assessment
We feel that there is a need for clarity in relation to this request for psychological assessment in
order to avoid confusion relating to the nature and purpose of the psychological assessment
process. We would further argue that psychological assessment be embedded within a framework
of contextual and collaborative assessment with school and other relevant agencies.
In relation to this issue therefore, there is a need for clarity regarding the criteria for opening a CSP
in order to provide evidence for refusing a formal psychological assessment.
We would also welcome clarity about whether there will be separate processes for requests for
assessment relating to the development of a CSP and to those relating to assessment for
Additional Support Needs.
In the majority of cases, we would see that the decision to develop a CSP should be based on
ongoing assessment information supplied by the agencies involved, particularly the support
departments of schools. In the majority of cases, therefore, a formal psychological assessment
should be neither necessary nor appropriate.
In fact, a truly multi-agency process should not be indicating the need for a "heavyweight"
assessment from one agency i.e. Practice and documentation needs to be dynamic, flexible,
practical and outcome focused. For a truly integrated response and shared accountability
however, we are aware that there would need to be development of the legal framework regarding
Health and Social Services.
Also, in relation to recent outcomes identified in the Review of Educational Psychology Services,
we would raise concerns relating to the issues of “Time for Psychology.”
There is a concern that, if parents have greater demand for our time through this system will this
mean that we have less time to allocate to schools. We would raise a particular concern about the
system dictating the way in which educational psychology services are delivered to schools.
the involvement of EP's in the process of the development of a Code of Practice
Educational Psychologists are well placed, in terms of their knowledge and experience of the
education system, to be able to contribute effectively to this process. The SDEP would therefore
welcome the opportunity for Educational Psychologists from all levels within the profession, to be
involved in this process. We would further propose that a steering group be established to take this
forward.
the expected involvement of EP's in the resolution of disputes relating to the provision or not of
CSP's to those students presently having a RoN
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It would appear that, at present, the process for transition from the Record of Needs system to that
of the Co-ordinated Support Plan system remains unclear. It is envisaged that this will be a
potentially difficult situation for some children and young people and their families. Clarification
around the process is required and any potential role of Educational Psychologists requires to be
made clear.
Given our particular involvement with the Record of Needs process in the past, we would argue
that psychologists are in somewhat of a unique position and may be well placed in terms of being
able to take an informed approach to the process. We would not see this as being the sole
responsibility of psychological services however and would see ourselves as more likely involved in
providing general advice and consultation in this area.
the involvement of EP's in the changes to sub-ordinate legislation relating to the statutory functions
of the EP
As outlined in our previous response, we are aware that there will be a requirement to amend
previous legislation relating to the statutory functions of the Educational Psychologist. Clarity of the
statutory roles of the Educational Psychologist is vital at this stage. The SDEP would re-iterate the
requirement for involvement of Educational Psychologists in this process.
A particular concern is that Scottish Educational Psychologists could be involved in an escalating
workload similar to that created in the system in England and Wales with Statementing and rigid
Staged Intervention protocols. This would restrict the broader advisory and consultative roles that
have been and continue to be developed in the delivery of Educational Psychology Services.
the involvement of EP's in transition planning for students with additional support needs particularly
in light of Beattie recommendations
The new Bill highlights the importance of transitional arrangements for students with additional
support needs. In light of recent developments in the proposed provision of psychological services
to post school age students, Educational Psychologists are currently in the privileged position of
developing their role in this area. It would appear logical therefore for this knowledge and
experience to be transferred to the planning process for transitional arrangements for students at
this stage.
It is not envisaged that psychologists will be involved at an individual level with the 16-24 age group
for obvious workload reasons. Current plans relating to the development of our role at this level
relate to the provision of general advice and guidance and adopting a strategic approach to the
delivery of a service to this group. We would argue therefore that this model could be translated to
the development of transition planning as outlined within the Bill.
the involvement of EP's in the development of appropriate mechanisms for consulting with children.
The new Bill makes reference to the importance of consulting with children and young people in
decision making relating to their current and future educational settings. Again, Educational
Psychologists across the country have been involved in development work in this area and there is
a considerable wealth of knowledge and experience within the profession. This too, could and
indeed should, be incorporated into planning in this area.
Jennyfer Perkins
Chairperson
Scottish Division of Educational Psychology
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SUBMISSION FROM SCOTTISH HUMAN SERVICES TRUST
Scottish Human Services Trust is an independent, not-for-profit organization. We have worked for
10 years with families, children and young people who have had difficulties with mainstream
schools because of lack of support around disability, additional support needs or behaviour. We
work with teachers and other professionals who want to improve the way schools include children.
We have helped to achieve supported inclusion for children in mainstream classes in mainstream
schools with positive and sustained outcomes - for pupil, parent, teacher, class and school. Our
response to this consultation is based on our experiences of working with those children, parents
and schools.
Do we approve of the Bill in principle?
Scottish Human Services Trust do not approve of the Bill in principle. The Standards in Scotland’s
Schools Act established the principle of inclusion for ALL children. We feel that the Additional
Support for Learning Bill turns back the clock and treats children with additional support needs
(whether because of disability, ethnic background, language, emotional or health issues) in a
segregated manner. For us, the Bill is in conflict with several of the most basic principles of
inclusion and we feel that it would be a better piece of law if it were redrafted to make it consistent
with the inclusive vision of Scotland’s education as expressed, for example, by the people of
Scotland in the 2002 National Debate on Education.
Below we explain our three major ‘in principle’ objections in more detail – and propose some
changes which we think would better embed the principles of inclusion.
1. The Bill repeats one of the fundamental problems of Records of Needs: stigmatisation. It
proposes that some children will have a different educational plan from the majority (Co-ordinated
Support Plans), and, even more stigmatising, that they will have a segregated appeals route. CSPs
offer no fundamental philosophical difference to Records of Needs. If the principle to be achieved is
a fully inclusive educational system, CSPs will have the effect of undermining that principle.
Paragraph 49 of the Report of the Consultation on the Draft Bill (elaborated on by Mike Gibson,
SEED, Col. 225-6 Education Committee 5 November 2003) noted that there were two schools of
thought about the plans for children, one of which was one plan for all children. We feel that the
inclusive merits of ‘one plan for all’ should be more deeply explored at Stage One.
2. The Bill offers no means of resolving the basic power differential between families and education
authorities. For years parents and children have faced a stressful battle to get the right supports for
learning by going through a bureaucratic route to access them (Records of Needs). Teachers have
also found the process bureaucratic and unhelpful to building relationships with families. This Bill
unfortunately repeats these battles all over again, under the guise of CSPs. Worse, the power of
the education authority to deny the wishes of the family seeking inclusion is specifically
institutionalised under the Bill by:
Clause 3(2)(b) which ‘does not require the authority to do anything which is not practicable at a
reasonable cost’;
Sch II (3): placements refused if they e.g require an extra teacher or significant physical alteration;
Lack of provision of independent advocacy or legal aid for parents and children;
A naïve view of mediation: mediation is only successful when it is facilitated between equal
partners.
This Bill continues to penalise those in Scotland who through no fault of their own need the most
support to allow them to benefit equally from mainstream education. It is unclear how this is
consistent with the letter and spirit of the DDA, the presumption of mainstreaming, the social justice
strategy, or other recent educational and children’s guidance (noted below).
3. In contradiction to other recent legislation and guidance the Bill is not child-centred (e.g ‘It’s
everyone’s job to make sure I’m alright’: report of the Child Protection Audit and Review; Standards
in Scotland’s Schools Act 2000; SEN and Disability Act 2001; DDA (1995); Education (Disability
Strategies and Pupil individual Records)(Scotland) Act 2002; Standards in Scotland’s Schools etc.
Act 2000; ‘Moving Forward!’; Local Government in Scotland Act 2003 Community Planning
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Guidance Advice Notes; National Educational Priority of Values and Citizenship and Inclusion and
Equality). Like the Record of Needs, it is education authority-centred. To be child-centred the Bill
needs to be changed to incorporate the following:
Legislate from the basis of the philosophies of the social model of disability and context-dependent
explanations of behaviour;
Ensure that Plans are owned by the parents/child or young person (see George Haggarty,
Headteachers’ Association of Scotland,19 November Education Committee Col. 310: ‘One critical
point to make about IEPs is that the best IEPs are intelligible to the young people; the plans speak
a language that the youngster understands. IEPs are not written in jargon that addresses the
service's perception of things’);
Build on models of flexible supports in and out of the classroom, which would help every child,
however short- or long-term their needs for support;
Address the problem of integrating children’s services (as ‘Every child matters’ in England attempts
to do; see Alan Ross ADSW, 19 November Education Committee, Col 313);
Provide useful tools to help teachers, other professionals, parents, children and peers co-ordinate
together around the whole child’s life, both inside and outside the school, during holidays and termtime.
Overall
This review of Records of Needs is a big opportunity for building on the presumption of inclusion,
for strengthening our diverse communities and transforming the historic social exclusion of people
with additional support needs, from nursery to school to workplace. It is an opportunity for joining
up with key evidence on the role of education in inclusion from the Scottish Executive’s 2002
National Debate on Education. When asked in the 2002 Debate ‘how can we meet the needs of
children who need additional support and those who do not’, the response from the Scottish
Network for Able Pupils challenged the question as falsely assuming that some children would not
need extra support:
“If all pupils are appropriately challenged within an appropriate curriculum then all pupils will require
support at some point in their school career. To identify some who will require support and some
who will not is against all notions of inclusion and implies yet again that the ‘more able’ will learn
without support.”
The EIS provided evidence as follows:
“Despite all that is today understood of the social nature of the construction of learning, schools at
times persist with a model based on the individual as a passive recipient of the knowledge of
others, rather than and active participant in a genuine learning process.”
In order to hold real meaning, the Bill needs to incorporate both these principles.
A strong set of inclusive principles
Instead, Scotland needs an inclusive educational model which rests upon a set of clear principles
(comparable, perhaps, to the Mental Health (Care and Treatment) (Scotland) Act and its prefix: the
Millan principles). These could include:
We all need support in order to learn;
Inclusion means inclusion for all: there are no exceptions;
Children’s needs for support are a constantly shifting continuum: to be effective, systems and plans
need to be flexible enough to fit with this;
Supports need to be made as easy as possible for teachers and families to access;
Legal equity: there should always be one route for appeals;
No stigma: there should be one, flexible, plan for all;
Child-centredness: any educational plan should be owned by the family or young person;
Social synergies are to be gained by maximising the integration of school and community.
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Incorporating these types of principle may mean that support for learning becomes support for
living and that historic social exclusion and stigma ends.
Richard Brunner
Policy Analyst

FURTHER SUBMISSION FROM SCOTTISH HUMAN SERVICES TRUST
I am writing to you as Convenor of the Education Committee regarding the ASL Bill.
Scottish Human Services Trust are an organisation who work with services, including schools and
health services, to help them respond to peoples needs on a much more human level. I attach our
response to the Bill.
Along with several other organisations (who are forming a campaign called 'All for one/one for all'),
SHS feel that the ASL bill is not clear enough in it's aims, objectives, scope or vision. We feel that
there needs to be considerable time committed to deeper scrutiny of the
Inclusive principles behind the Bill and to whether the Bill really fulfils these.
It may be helpful to note that we were involved with the Mental Health Act which went through an
extremely rigorous pre-Bill process which truly engaged civil society (the Millan report). This
provided a sound intellectual basis for the Bill's drafting - and a clear set of principles for the
drafters. We are concerned that in such a key area of social policy as educational inclusion, where
there has also been no fundamental review for 20 years, no similar inclusive pre-bill process was
initiated by the Executive. We suspect this may explain why there have been so many detailed
criticisms of the Bill by Committee witnesses: no-one is quite sure of the principles on which it is
based, what the Bill is truly aiming to achieve, or how the precise clauses of the bill fulfil inclusive
educational and social justice principles. More specifically, for example, CSPs are the cornerstone
of this Bill, but no-one seems to have even seen one work in practice.
We feel that the lack of pre-bill process may have contributed to an uncertainty in purpose of the
ASL Bill, and that further 'thinking time' is required in order to ensure that the Bill does set the right
inclusive principles for Scotland looking forward 20 years.
in our response SHS propose a list of the kind of educational principles which we would like to see
in an inclusive educational bill:
We all need support in order to learn;
• Inclusion means inclusion for all: there are no exceptions;
• Children’s needs for support are a constantly shifting continuum: to be effective, systems and
plans need to be flexible enough to fit with this;
• Supports need to be made as easy as possible for teachers and families to access;
• Legal equity: there should always be one route for appeals;
• No stigma: there should be one, flexible, plan for all;
• Child-centredness: any educational plan should be owned by
the family or young person;
• Social synergies are to be gained by maximising the integration of
school and community.
We also make 3 'in principle' criticisms:
1. That the 'two sets of plans' proposed in the Bill will continue the stigmatisation of marginalised
children as already happens under
Records of Needs
2. That the Bill doesn't help to change the power differentials between parent/child and education
authority
3. That the Bill is not child-centred, contrary to all other recent childrens legislation


590

179

Education Committee, 2nd Report, 2004 (Session 2)– ANNEXE F
I would be very appreciative of a short meeting with you to discuss the process and principles of
the Bill. It may be helpful for another member of 'All for one/one for all' to attend too, in order to give
a wider perspective.
Richard Brunner
Policy Analyst

SUBMISSION FROM THE SCOTTISH SPINA BIFIDA ASSOCIATION
Thank you for your letter inviting the Scottish Spina Bifida Association, (SSBA) to comment further
on the Education (Additional Support for Learning) (Scotland) Bill. In response to the particular
points raised in your letter:
Principle - The SSBA approves of the Bill in principle and welcomes the introduction of the
concept of additional support needs as we see this as a more integrated, child-centred approach.
Consultation – The SSBA is concerned that parents, in general, appear to know little about the Bill
or the effect it will have on their child’s education. We believe the time allowed for consultation has
been too short both now and when the draft Bill was originally published. We are particularly
troubled by the low turnout of parents at the Scottish Executive's Seminars on the Draft Bill. When
studying the delegate list of my particular seminar, I was dismayed to discover there were only 3
parents listed, out of approx 130 delegates. I have since spoken to parents who attended other
seminars and they were similarly struck by the small number of parents on their delegate list. In
our experience of supporting families this can be put down to two factors; 1. parents being unaware
the seminars were being held. 2. parents feeling uncomfortable/intimidated by this style of
consultation. Perhaps a more "family friendly" approach to consultation (in the style of the National
Debate) would have proved far more successful in informing parents of the Draft Bill and in
encouraging and facilitating their participation in the consultation. Also, we understood schools had
a role to play in the dissemination of information on the Consultation Document to parents. Again
our experience is that this was at best patchy and at worse, non-existent particularly for families
who have children with disabilities in mainstream school.
Information to Parents – The SSBA is disappointed with the Parent’s Guide to the Bill. Whilst the
information within the guide is relevant, it does leave out some important information such as the
weakening of the legal rights of children under the age of three. The Summary Handout for
Professionals contains a more balanced and honest account of the proposals within the Bill and
once again it appears that the quality of information available for parents falls far below the
standard of that which is available to professionals. As knowledge is power, how can parents ever
hope to be involved as equal partners in the decisions that affect their children.
Whilst we are encouraged by the key changes made to the draft Bill as a result of consultation,
there are still some areas of concern:
Under 3’s - Children under the age of 3 with additional support needs will not be included in the
public system. The importance of early intervention in helping children develop, particularly children
with additional support needs, cannot be stressed enough and the decision to exclude this group
from the public sector seems, to us, to contradict the guidance and opinions stated in the Scottish
Executive and Learning Teaching Scotland document “Care and Learning for Children – Birth to
Three”. In Annex B of Robert Brown’s letter dated 28/10/03, he groups the under 3’s with those
children attending independent schools and those being home educated and we do not believe the
reasons he gives for excluding these children from the public system, extend to the under 3’s.
Mediation – Under current proposals, the Local authority can choose to provide the mediation
service directly themselves. We are concerned and alarmed that under the current proposals
in the Bill, mediators could be employees of the local authority. We believe this to be a conflict
of interest and doubt that any parent who is in dispute with a local authority would accept a
local authority employee acting as mediator, regardless of the fact they could not be involved in
providing education services or in decisions relating to education provision. We believe that in
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order for mediation to be an effective method of conflict resolution and to have the trust of
families, mediators independent of the local authority must provide it.
Inclusion & Bureaucracy – We are concerned that after all the progress being made regarding
inclusion, this Bill advocates a separate system of assessment and planning for children with
additional support needs. This is confusing for parents and professionals and does not reduce
bureaucracy (a major criticism of the current system). If every child in a mainstream class has a
Personal Learning Plan, but a disabled child in the same class has something different e.g. IEP, or
Progress Report, then this is not an inclusive education system. Also we are concerned that a
parallel system of planning and assessment for children with additional support needs will lead to
inequality of opportunity. If it is expected that ultimately all pupils will have PLPs then we believe
that the content of these should incorporate the type of information currently recorded in IEPs. It
seems sensible that ALL children have a Personal Learning Plan, which in the case of some
children will include a CSP.
The new Bill proposes two separate appeals systems depending on whether or not a child has a
co-ordinated support plan. This creates a 2–tier system, which complicates matters further.
Thank you once again for the further opportunity to contribute to the debate.
Diane Lowrie
Family Support Worker
Scottish Spina Bifida Association

SUBMISSION FROM THE SCOTTISH ENGLISH AS A FOREIGN LANGUAGE COORDINATORS’ COUNCIL
The Scottish EAL Coordinators’ Council is a professional association whose members are
concerned with managing the provision of support for pupils learning EAL (English as an Additional
Language) in Scottish schools. Almost all of the authorities in Scotland have representation on the
Council. SEALCC has a national overview of the wide diversity of pupils learning EAL and of issues
arising concerning strategic planning and implementation of change. As SEALCC was not asked
to be a witness for the Education Committee, this paper is respectfully submitted for the
committee’s attention in order to highlight areas of concern.
SEALCC is concerned that the ASN Bill as it stands does not take account of the particular range
of support needs of bilingual children. To give an example, a child from an English-speaking home
who enters school unable to communicate in English is likely to be assessed as having additional
support needs relating to hearing loss, language deprivation, learning difficulties etc. These
support needs are quite different from those of a Panjabi-speaking child who enters school able to
communicate fluently, but not in English. This child may not require much in the way of additional
support initially as he/she acquires English. Only later when the child can communicate fluently in
English will additional support be required to assist with the development of higher order language
skills in the second language, English. It is very misleading for non-specialist teachers if these
distinctions are blurred or if it is suggested that both children belong to a common continuum.
At present the provision for bilingual pupils in Scotland is very varied. There are no current national
guidelines and the only accountability through HMIE inspections. There is a need for consistent
good practice across the country that reflects the differing local environments. The danger is that
bilingual children will continue to be placed in lower ability groups and that teachers will view their
bilingualism as a matter for concern rather than as an advantage.
Will the Bill improve this situation?
Without further and strong guidance the Bill, as it stands, could legitimise and exacerbate the
differences.
Will the Bill make it more likely that pupils learning EAL will have appropriate support?
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If the existing resources are to be used to meet the obligations in the Bill it is very unlikely to
improve the present situation.
Teachers have little specialist knowledge in this area. Without clear guidance complementing the
Bill, there is a strong possibility that misleading assessments and inappropriate education plans will
be made. Locating ‘need’ in the learners ignores teacher need, which is fundamental in EAL
support.
Does the Bill support equality?
Bringing pupils learning EAL into this framework without resourcing, clear guidance and
accountability may perpetuate inequalities or create new ones. It is hard to see how this accords
with the Race Relations (Amendment) Act 2000, which requires that an ethnically-based impact
assessment must be carried out on the working of the proposed Act. Were such an impact
assessment to reveal that bilingual pupils were being supported in a less favourable or less
appropriate way than other pupils, the Commission for Racial Equality would be justified in initiating
an enquiry.
In summary if pupils learning EAL are to be included in this framework there must be strong
guidance informed by research and best practice.
David Watson
Chair SEALCC

SUBMISSION FROM SHAWLANDS ACADEMY
1. Consultation
While welcoming this opportunity to comment on the Bill, we deplore the fact that EAL staff in
Glasgow have never been consulted as a group. Along with support teachers who work for the
Asylum Seeker Project, we number about 150 and constitute the largest group of teachers in
Scotland working directly with bilingual pupils. We have been unable to find out at what stage it
was proposed that EAL be included as an additional support need, whose decision it was or what
was the rationale behind this inclusion. Did this come from the first round of seminars in May 2002
to which we were not invited? Did the suggestion come from staff with specific responsibility for
bilingual pupils? If so, why are such staff not included in the list of specialist support teams in
paragraph 36 of “Moving Forward"? Neither EAL support or bilingual support staff are mentioned.
When the first document came into schools, it was passed to Learning Support staff as they have
responsibility for pupils with Special Educational Needs. Two EAL teachers who work in special
schools in Glasgow were involved in the consultation process; this was due to their position in the
SEN sector rather than to the composition of their particular client group.
There are two Glasgow EAL teachers who attend the Scottish EAL Co-ordinating Group and they
became aware of the details of the Bill from colleagues in other parts of Scotland, some of whom
have a joint Learning Support / EAL responsibility. We wrote to the Pupil Support and Inclusion
Division in November 2002 and were sent a copy of “The Way Forward ?".
Some EAL and Asylum Seeker Support staff were able to attend seminars in Glasgow in February
of this year although we were not invited as a group. At these seminars, we expressed rather more
than the “some concern” referred to in paragraph 19 of the consultation report.
Promoted EAL and ASP staff met in Glasgow to agree a response to the draft Bill but that was at
our initiative, not the Executive’s.
Has there been consultation with Bilingual Support staff in Glasgow and elsewhere in Scotland?
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Have parents of bilingual pupils been specifically consulted and is there a means of determining
their preferred language of communication?
2. Concerns
a) The inclusion of pupils who have "English as an Additional Language"
Is it the intention of this Bill that all bilingual pupils in Scotland should be regarded as having an
"additional support need" or is it aimed at those bilingual pupils who may in addition have an overall
learning need? Some EAL staff were told by one of the speakers at a seminar in Glasgow that the
legislation would only apply to bilingual pupils with special needs; however, this is not clear from
our reading of the documents.
Our major concern is that the deficit model of bilingual pupils which we have been struggling to
counter in Scotland over the last twenty years will be given a boost by the inclusion of all bilingual
pupils in this Bill. Page 37 of the Consultation document makes this point graphically. How do we
continue to argue that "learning English as an additional language is not a barrier to achievement"
(paragraph 37, Aiming High: Raising the Achievement of Minority Ethnic Pupils, DEES) or that
pupils should not be regarded as having a learning difficulty because the language they speak at
home is different from the language they use in school (Education Act, 1981?) ?
Will the Executive ever produce a document looking specifically and positively at the educational
needs of bilingual pupils if it is widely perceived that they have been dealt with by this Bill?
b) The absence of reference to pupils with special needs who are also bilingual
The particular needs of these pupils are not being well met at the moment and we are concerned
about the lack of reference to them in documents associated with the Bill. Paragraph 54 of "Moving
Forward" mentions the "cultural and language needs" of parents and families but these needs are
not spelled out; in the consultation paper on the draft Bill, the references to parents in the
"Assessment and Intervention" and the "Parent and Family Involvement and Support" do not
include the particular needs of bilingual pupils and families. There is one reference to “alternative
forms to meet any specific needs of parents” in paragraph 27 but what are these?
Where are the guidelines on mother tongue assessments, testing procedures which are not
culturally biased, the need of liaison between Support for Learning and EAL support staff, the
continued need for EAL support as well as Learning Support for bilingual pupils with special needs,
translations both written and taped of information/ documents/decisions and finally interpreters /
supporters for meetings?
To sum up, we believe that the broad category of bilingual pupils or "English as an Additional
Language" should be removed from the scope of this Bill but the requirements of those bilingual
pupils who do have additional support needs should be clearly laid out.
Anna Gillies, Language Support for Bilingual Pupils Dept
David Smart (LSBP)
Ann Brown ((GASSP)
Eleanor Fazzi (LSBP)
Lesley Atkins (LSBP)

SUBMISSION FROM FIONA SINCLAIR
I apologise for the lateness of this submission. I am a parent of an autistic child, and find my time
taken up in many ways, not least in having to fight for his educational provision.
As one with no legal background or training, I have found it extremely difficult to undertake a
comparison between the draft of this Bill and the Bill as issued. The construction of the
documentation, not least the abandonment of the earlier format of the explanation of the draft Bill,
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does not lend itself to close scrutiny. For this reason, I am confining my comments on the Bill to the
main problems, and would ask the Education
Committee of the Scottish Parliament to take evidence in person from Independent Special
Educational Advice (ISEA) and from the organisation set up because of concern about the draft
Bill, Record of Needs Alert (RONA). In any case, my submission to the draft Bill is publicly
available, and few material changes have been made to this draft to form the new Bill. ISEA is the
only independent advisory body in Scotland which gives advice to parents of children with special
educational needs who are appealing a Record of Needs or a placement request. It is therefore of
great concern that this organisation is currently facing a funding crisis, at a time of such great
upheaval in Special Education.
The main thrust of this Bill is that the Record of Needs system is not working as it should be. This is
correct. However, as was revealed by the consultation on `The Way Forward`, the vast majority of
respondents advocated that the Record of Needs legislation should be amended or repealed - not
completely abolished. It is clear that the Executive has no intention of taking account of this
feedback, and will be throwing the proverbial baby out with the bathwater, in destroying some
excellent supporting documentation, not least the Manual of Good Practice in Special Educational
Needs, and the EPSEN steps - much of which, unfortunately, was adhered to more in the breach
than in the observance. This is the crux of the matter for any parent who tries to obtain an
appropriate education for their child with special educational needs. Enforcement is the key to
appropriate education for children with SEN - not new, much weaker legislation. Parents are the
only ones who currently enforce SEN legislation, and they have very little legal rights to exercise on
behalf of their children, to the extent that securement of the correct placement is the only power
that they currently have to sort out any problems that may arise. Local authorities frequently ignore
guidance, and there is no provision under this new Bill to make them adhere to the spirit or letter of
the law. There is a great deal of necessary detail that is left to the proposed (and unpublished)
Code of Practice to deal with, with no mention of the status - statutory or non-statutory - of this
guidance. Children with Special Educational Needs don't need a Code of Practice, they need
somebody who will enforce their rights to a decent education.
As a parent who is currently fighting a long-term battle, to try to secure an appropriate education for
my disabled child, I find it deeply offensive that the Scottish Executive should consider that this
battle is merely a `perception` (Policy Memorandum, paragraph 51) - somehow not real. I must
assure the Education Committee that is most certainly is real, and a growing number of parents,
particularly of autistic children, are having to battle the institutionalised antipathy of a system that
sees other children's education as an investment, but the education of our own as a bottomless pit.
There is even a growing media awareness of these battles, such as the `Wall of Silence` article of
February 23rd 2003 in the Sunday Times Magazine. The benefits of an appropriate education to
autistic children are well documented, as are the resultant savings to society of adults who are
better able to look after themselves into adulthood. The root cause of these battles is the chronic
underfunding of Special Education. I firmly believe that the unnecessary tinkering with terminology
will, as with previous governments' changes to unemployment statistics, sever any hope of
statistical continuity in determining the extent or severity of children's special educational needs,
and will instead lead to funding leaching away to fashionable political fixations. I would ask the
Committee to note the recent results of the research (commissioned by the Executive) on new
community schools, which concluded that absolutely no benefit had been obtained from the £115
million so far spent. I would ask the Committee to consider the potential benefits of investing even
a tenth of that sum in the training of teachers in autism-specific education.
In relation to the training of teachers, it was promised by the Executive that they would be issuing a
policy on the training and qualifications of teachers of pupils with Special Educational Needs at the
end of this year. We are now nearly at the end of the year, and there is no word of the issue of
such a policy. Whilst a teacher must spend 4 years or more becoming a qualified teacher in drama,
there are currently no professional standards necessary for teachers of SEN, beyond qualified
teacher status - even to teach children with a severe and complex disability such as autism, and
even when there are professional courses readily available.
The Executive has issued a policy on exclusions within the past week, but has admitted in this that
this policy will have to be revised in the light of the new Education (ASL) Bill. One could assume
that this is extremely poor planning, given that the majority of exclusions are of pupils with SEN. Or
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one could assume that this is not a subject that the Executive wishes to raise within the Education
Bill itself - because exclusion is not mentioned once in the entire Bill. I would ask the Committee to
note that National Autistic Society statistics reveal that an autistic child is 20 times more likely to be
excluded from school than any other child, and that there are still only a tiny fraction of autistic
children educated in autistic specific provision.
The new Bill still fails to address other major concerns:* How are educational needs to be addressed, in the absence of a duty by a local authority to
formally assess a child with SEN, remembering that some of these needs are complex and severe,
and require thorough assessment? The main problem with local authority assessments, from a
parental perspective, is that they are effectively assessing what they themselves are prepared to
provide by way of services. I believe that these functions ought to be split, through a reorganisation
of Psychological Services.
* the Named Contact person, given the wording of the Bill, will undoubtedly be used as a barrier to
parental access to the relevant professionals, including class teachers. Although some councils
are reasonably good about providing open access to parents of children with SEN, others actively
discourage parental contact with schools.
* A local education authority should not be the judge as to whether or not a child or young person
is capable of expressing their needs, when this authority has also to consider the financial
implications of meeting those needs. In any case, this is a gross abrogation of parental
responsibility, and would lead to conflict with existing legislation. Autistic children have particular
difficulty in making choices and expressing views, and are vulnerable to manipulation. As a parent
of an autistic child, I want my child to be educated such that he will be able to make his own
decisions, as far as he is able, when he is an adult.
* Breakdown of `relationships` with local authorities is generally related to their rationing of
resources, and their unstated aim of avoiding precedent-setting expenditure. Mediation is,
therefore, not a useful means to settle disputes. It would be far better to avoid such breakdown in
the first place, by increasing resources and enforcing current legislation. There is no need to create
more `jobs for the boys`, particularly as they will be funded by local authorities, and will most likely
abide by the dictum `he who pays the piper ca's the tune`. Hardly independent.
* A tribunal system that must take into account precedent-setting expenditure (how long is a piece
of string?!) will inevitably be biased in favour of local authorities, particularly where there is little or
no expertise in the area of special educational need under consideration. How `independent` will
such tribunals be, when there is no bar on their membership for local authority employees,
especially those who make decisions on SEN?
* There is still no compulsion for other agencies to provide for the educational needs of children
with SEN.
* How will parents be able to initiate an appeal to the highest court of law in the land `on a point of
law`, without the benefit of legal representation at Tribunal?
* There should be legal aid available for parents who wish to have a lawyer represent them at
Tribunal. It is being pretty naive to suppose that local authorities will not use their own legal
services departments, at least to prepare their case prior to Tribunal. Add to this a Tribunal chair
who is legally qualified, and such Tribunals could hardly be described as user friendly.
* Parents of a child with a CSP should be able to make a placing request
appeal through the Sheriff Court.
This concludes my submission to the Education (Additional Support for
Learning) (Scotland) Bill.
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SUBMISSION FROM STIRLING COUNCIL CHILDREN’S SERVICES
Stirling Council Children’s Services are of the opinion that this Support for Learning Bill is a missed
opportunity to have a Services for Children Bill because the focus is fixed on education, rather than
on the range of services in a community. Meeting children’s additional support needs should not
just be the duty of education services
We welcome the attempt by the Scottish Parliament to modernise and improve the current system
for identifying and addressing the needs of all children and young people who require additional
support with learning. We believe that the move towards the wider concept of additional support
needs is an important and appropriate step in promoting inclusion in our schools and in our
communities and wider society.
Throughout the consultation period Stirling Council has given considered feedback to the Executive
on all aspects of the draft legislation; in replacing a process which was universally felt to be
anachronistic and unfair, it was recognised that any new formulation would require to be a
compromise between the legitimate aspirations of parents and young people themselves for
adequate and timely responses to their needs, and the need of local authorities and the Executive
to have workable, uniform and demonstrably equitable systems in place.
It was our impression that this difficult compromise had largely been achieved in the consultation
process which officially ended on 28th March 2003.
However, the Bill placed before Parliament on 28th October, 2003 contains a large number of
alterations, which in our view alter the agenda significantly: there is a marked change in emphasis
towards:
imposing additional duties on education authorities
reducing due consideration of the rights and needs of children themselves and
a significant increase in the rights of, and options available to parents.
a significant increase in the financial burden on local education authorities viz costs incurred in
mediation, dispute resolution and time required to deal with an increase in requests.
It is our view that these changes will create major imbalance in the legislation and will make the
new Act unworkable.
These proposals do not recognise nor build on current success in authorities.
Regarding the new duties on education authorities and others, Stirling Council has systems already
in place to identify, address the needs and review all children and young people with additional
support needs; approximately 20% of the school population are identified and have their needs met
through the Staged Intervention process. Parents and children are actively involved in this process.
In this context the need for mediation or dispute mechanisms has been minimal. We would of
course comply with proposals to create mediation systems. The peremptory addition within the Bill
of a new layer referred to as ‘dispute resolution’ we regard as ill-conceived and unnecessary and,
in terms of tone, works against the concept of mediation. It will serve only to undermine and distort
the mediation process.
The onus of ‘duty’ remains with education authorities. All the other agencies appear to have no
legislative responsibility for delivery to additional support needs provision. The integrated approach
envisaged in ‘For Scotland’s Children’ and the Green Paper in England ‘Every Child Matters’ is
significantly absent.
Stirling Council has an excellent record on preparing and reviewing Records of Needs in all
appropriate cases, and we envisage no difficulty in moving to Co-ordinated Support Plans. In terms
of the legislation, and in view of our staged intervention structure, we would anticipate that the
numbers of children requiring CSPs would be no more than presently Recorded, and the financial
memorandum would seem to confirm this. However, the Report of the Consultation (paras 69 and
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70) seems to raise expectations that a much wider group of children might meet the criteria for
opening a CSP.
In respect of the rights and needs of children themselves, we feel that recent changes in the
proposals run counter to the inclusion agenda and to the spirit of the Children (Scotland) Act 1995.
Our view is that children’s additional support needs should be addressed in the most effective,
least intrusive way possible – in large numbers of cases, this will be within the child’s own
classroom, without defining the difficulties as exceptional or special. The change in emphasis in the
Bill will inevitably lead to this process being bypassed in favour of a more intrusive and noninclusive approach. This is not necessary educationally, nor is it in the best interest of the child.
The child’s rights to inclusive education are also compromised by the new parent placing request
rights - see below.
The consultation documentation was concerned with increasing the participation of parents in the
process of addressing additional support needs and with ensuring their rights to be heard in the
form of mediation processes and the proposed Additional Support Needs Tribunal.
Between the end of the official consultation process and the introduction of the Bill the rights of
parents have been significantly increased. Our view is that the new proposals will render it
impossible for local authorities to operate their systems for additional support needs effectively and
fairly.
A major example of this is the new suggested right of parents to request, for example, a
psychological assessment of their child.
Under the Education (Scotland) Act 1980 a duty of psychological services is to give advice to
teachers and parents. Processes developed by authorities and approved by The Executive over
the years ensure that psychological advice is offered at different levels and through a variety of
roles – consultation, assessment, intervention, training and research – which support schools and
parents in addressing the additional support needs of all children. This range of duties is confirmed
and highlighted in the recent Review of Educational Psychology Services in Scotland (The Currie
Report). The assessment role is an important but not definitive one.
The proposed right of parents, unilaterally, to request a psychological assessment would be
unreasonable and unworkable. It would cut across existing school-based and authority
identification, assessment and monitoring processes, lead to unwarranted intrusion in, and
disruption of children’s routine learning, make unmeetable and inappropriate demands on
psychological services and distort the delivery of the range of services described above. Within
Stirling Council it would destroy a staged intervention process which has the needs of the child as
its central consideration.
Encouragement of direct access to psychological services excludes and demeans the
assessments which other professionals have carried out. Great emphasis has been placed in
recent years on building capacity in staff to identify, assess and support children with additional
support needs in the classroom. We must emphasise that the role of teacher is key to the
promotion of inclusive education.
The newly inserted right of a parent to make a placing request to an independent special school if
their child has additional support needs is in our view strongly contra-indicated in terms of all
children’s rights to inclusion. Under the Standards in Scotland’s Schools etc Act (2000) there is a
presumption of mainstreaming, and all councils have been charged with considering, for all
children, how to provide for their needs in their local school and community. We consider it to be a
distraction from, and a contradiction of this duty if parents, unilaterally, are entitled to seek to
reverse this process. It is unreasonable for parents’ perceptions of the benefits of this action to take
precedence over the rights of the child to inclusive education.
The decision to issue a Code of Practice rather than guidance on the new legislation is again a
change from the initial consultation discussions. Such a code will take time to develop; it will be
important in devising the code to have regard to the duties and responsibilities of all parties in the
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process, including parents and children themselves.
The Code of Practice and further regulations: much of what is contained in the Bill has to be
considered in light of its operation.
Although the planning and preparation proposals for the post-school life of young people has been
strengthened since the consultation process, there is still a reluctance in the legislation to create a
robust formal structure to ensure that vulnerable young people are enabled to make successful
transitions. It would not be too late to create such a structure based on the comprehensive and
inclusive Beattie proposals.
We think that the proposed new system will increase the level of adversarial contact which will be
detrimental to the wellbeing of children and young people. We would ask for these observations to
receive due attention at appropriate points in the progress of the Bill through the parliamentary
process.

SUBMISSION FROM THE SCOTTISH DYSLEXIA TRUST
Broadly the Bill and its amendments are welcomed as a positive move forward taking account of a
very much wider concept of “additional support needs” which will cover a wide group of children
who all have their own needs. The decision to replace the system of assessment for the Record of
Needs is welcomed as it is currently a cumbersome process which is seen by many as their means
of protecting their children’s rights.
However, this widening acknowledgement that there are a great variety of factors which are likely
to influence young people’s learning means that dyslexic youngsters, especially those who are
articulate and cause no overt challenge to the classroom management of their teachers, may result
in the needs of the youngster becoming “lost” amid the more pressing and challenging needs of
those who have extremely severe learning or behavioural difficulties. The class teacher will require
considerable additional training in all aspects of additional support needs and also in managing
diversity of needs within a mainstream class setting. The IEP is seen as a means of protecting the
young person’s rights and ensuring that appropriate curriculum is put in place. Currently levels of
knowledge of appropriate curriculum and accommodations for dyslexic children are variable.
Training will be the most important means of ensuring quality of provision.
This training will require considerable additional funding to ensure a level of competence, and
indeed excellence in dealing with the range of needs.
Many dyslexic young people who have no other disability may not require to have a Co-ordinated
Support Plan. There is concern that their needs could become lost in the system. Severely
dyslexic young people currently have a medical when the Record of Needs is being drawn up. This
rules out exacerbating factors such as eyesight, hearing or co-ordination problems which may be a
part of the reading and learning processes. It will be the parents’ responsibility to request a
medical assessment in these cases. Parents with no specialist expertise cannot be expected
to know what kind of assessment they should ask for as they are unlikely to see medical
aspects as being a part of dyslexia.
Even with support to teachers being funded and being in place, there is a concern that mainstream
teachers cannot be “all things to all people” – at least not to all children. Children and young
people with severe dyslexia may require very specialist intervention geared to meet their
individual needs. With a high degree of generic training in additional support needs and inclusive
practice, the mainstream teacher may be able to do much to help, but without very specialist
knowledge and expertise, dyslexic children may be “sold short”. Shortage of speech and
language therapists is currently affecting many young children, in particular those whose early
speech difficulties may be the first sign of dyslexia at an early age. The reduction of the age at
which young children become part of the formal system is regretted.
There is a requirement for an Authority to refer to dispute resolution as well as mediation when this
is seen fit. It is important that there is a quality standard for these services and that it is
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monitored. The mediator must be seen as a neutral party who will effectively seek resolution of
conflict and should not be seen as acting for one side or the other. The mediation service is free to
parents and young people so it is important that authorities accept their responsibility and that
adequate funding is provided for this service.

SUBMISSION FROM FACULTY OF EDUCATION, UNIVERSITY OF STRATHCLYDE
Response to request from Education Committee of Scottish Parliament for written views.
Response prepared by Isobel Calder, Faculty of Education, University of Strathclyde.
November 2003
Introduction
I welcome the introduction of this Bill. The general overarching principle to ensure that all pupils
can benefit from the educational system is a noble aim, which is not always easy to achieve in
practice. This Bill will go some way to ensuring that local authorities take this responsibility
seriously.
The term ‘special educational needs’ introduced by the Warnock Committee in 1978 and the
recording of these enshrined in the 1980 Education Act, amended by the 1981 Act was a welcome
move away from the child deficit model of lists of handicaps. The changes in teaching practices
brought about by the 1978 Inspectorate Report which were echoed in EPSEN have also brought
about changes in how the needs of pupils have been met. However, times have changed. We have
gradually, over the years, moved from a needs model to a rights model in this field. Additionally,
recent legislation designed to bring about increased inclusion and to raise standards and
attainment in Scottish schools has created a tension which is difficult to deal with in the present
system. It is necessary now to acknowledge and to recognise diversity and difference as normal
components of a civilised society and to help our schools to become confident in dealing with these
factors. Schools and teachers can no longer be expected to cope with the ever-widening range of
needs in the mainstream pupil population. They need the help and support of other agencies within
and outwith the Local Authority.
Schools have in many cases, used the recording of special educational needs in order to obtain
extra resources. The system has often been used at transition times, especially between primary
and secondary schools in recognition of the fact that it is often more difficult to meet individual
needs in the Secondary school sector. Some schools have used the system extensively while
others have ignored the opportunity to record. This has resulted in an iniquitous system where
some children have had their needs recorded while others, with similar needs have not had this
protection. It has to be said, however, that this has not always led to a situation where children
whose needs are unrecorded have not had their needs met.
The widening of the definition of needs brought about by the term ‘additional support needs’ is
wise, although there is a slight doubt in my mind that history may repeat itself and we will simply
move on from SEN children to ASN children, just as we did in 1978 when we changed from the
label ‘remedial’. The Inspectorate Report of 1978 made much of the need for an appropriate
curriculum for all children and it is to be hoped that this new legislation will achieve that aim. There
is also a danger that the breadth of the definition will dilute the effect of positive discrimination
which is intended and that pupils experiencing difficulties of access will fall through the net and be
lost. The effect of the Disability Strategies and Pupil Records Act may alleviate this possibility.
Consultation
It is always difficult to gauge the level of consultation necessary to ensure that the data collected is
sufficient to fully inform any actions. The executive has to be congratulated, on this occasion, for
the extensive and careful gathering of information which has characterised the framing of this Bill.
Those most closely involved in addressing the consequences of the proposed legislation have had
opportunities to respond and many have done so.
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This is important legislation. The meeting of educational needs is core to the business of educating
our young people and should not be seen as an optional extra. Every child could be considered as
having educational needs. It is important that an appropriate phrase to explain and to describe the
needs which some children have which cannot be met within generally available educational
resources is found. The consultation with a wide range of stakeholders is important and, in my
opinion, has been carried out well.
How might the Bill be improved?
General
As pointed out above, this is an important Bill which lies at the core of education. One thing which
might clarify the important place of the new proposals might be to place the Bill in its context more
explicitly. The links to the existing SEN Framework might be made more clearly by citing the
legislation and guidance which already exists and by explaining how the existing system is being
changed. For example how does this Bill and the Disability Strategies and Pupils’ Records Bill
articulate?
Joint working
A duty should be placed on Local Authorities and on Health Boards to work together, to plan
together and to provide joint training for staff who work with teachers to meet individual needs,
whether or not these needs are complex enough or multi – factored enough to require a CSP.
The Bill values multi- professional assessment. Health Boards must be made liable to co-operate
with Local authorities in assessing needs when this is appropriate.
Parental and Family Involvement.
Has adequate reference been made to the Children (Scotland) Act and to the distinctive features of
EPSEN?
Future Needs
Will other agencies e.g. FE colleges, Higher Education, Social Work Services and Health Boards
be required to provide the support agreed with the Local authority before a young person leaves
school?
Co-ordinated Support Plans
The operation of Co-ordinated Support Plans is unclear in the document. Will the management of
the plan be delegated to Learning Support teachers in schools who already have very heavy
workloads and who, in the recent McCrone settlement, came out very badly in the job sizing
exercise. There is a shortage of social workers and therapists. Will a duty be placed on Local
authorities and Health Boards to maintain full complements of professionals in order for these plans
to work? What plans has the Executive made to attract more recruits into these crucial professional
areas?
The tribunal system
The system must be fair. All children with additional support needs (could this mean all children?)
must have access to an ombudsman. This service might pre-empt some of the problems which has
led to recent litigation when adults, unhappy about the education they received as pupils, have felt
the need to take Local Authorities to court. A Tribunal system is inevitably confrontational. Is this
the way in which we wish Scottish education to go?
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Placing Requests
It might be better to allow placing requests to be made to particular types of provision rather than to
independent special schools. That might give Local Authorities the chance to find resources within
the national system of education and, therefore adhere to the important principle of inclusion and
mainstreaming. It would be a great pity if the strength of the Scottish comprehensive system were
to be eroded by this legislation.
Conclusion
This Bill paints an ideal picture of Scottish education. In some ways it is the same picture which
was evident in 1978. Although I fully subscribe to this ideal, I worry that, unless radical changes are
made to the way in which Health Boards, education services and Social work services work, then
we will not move on in the way we would like. I would urge the executive to look at the implications
of this Bill again. To work out more carefully the effect which this will have on working practices. It
is not easy for different professionals to work together. This is partly due to the fact that these
professionals have been trained separately and are coming from different perspectives. Coming at
a difficulty from different angles is no bad thing but not sharing an understanding of the issues is
dangerous and leads to professional misunderstandings and inefficient working practices. Plans
must be made for joint initial training of at least some teachers, social workers and therapists. The
Bill should spell out the duty on employers to co-operate in joint training projects for those
professionals already in the field.
Another issue is the way in which the professionals who will share the Co-ordinated Support plan
are employed. In the present situation, Health Board professionals have a first loyalty to their
clients, the bulk of whom may lie outwith education. This can cause problems for schools trying to
meet the needs of children who need therapy. It is crucial that this is addressed in the new Bill. .
Finally, the transition from Records of Needs to co-ordinated Support plans must be carefully
managed. The easiest and most child friendly way to phase out Records would be to allow existing
Records to run their course while introducing CSPs for new cases. It would not seem fair to
suddenly discontinue an existing Record just because a new system has been introduced.

SUBMISSION FROM WEST DUNBARTONSHIRE COUNCIL
West Dunbartonshire Council has made detailed comments on this Bill during the previous phases
of the consultation. At this stage we would wish to make only a few further general points.
West Dunbartonshire Council welcome the broad direction of the Additional Support for Learning
Bill and agree that the current legislation and framework for assessment requires to be replaced.
This Council however continues to have significant concerns regarding the content of the Bill and
would endorse fully the submissions made on behalf of the Association of Directors of Education in
Scotland (ADES), the Consortium of Scottish Local Authorities (COSLA) and the Association of
Scottish Principal Educational Psychologists (ASPEP).
In addition to the detailed and argued points within these submissions this Council would
particularly highlight the following concerns:
As with Record of Needs, the definition of eligibility for a co-ordinated support plan is vague and
open to wide interpretation. The phrase “with additional support needs arising from complex
and multiple factors” is unhelpful. Coupled with the information recently provided to parents
which describes additional support needs as possibly including being bullied, being bereaved
or not attending school regularly, the demand from parents for a co-ordinated support plan is
likely to far out way any of the estimates currently put forward by the Scottish Executive.
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The policy memorandum, and as a consequence the financial memorandum, do not fully recognise
the significant organisational development which will require to take place at all levels within
the Authority and schools in order to implement the Bill as it currently stands. There are
already considerable burdens and difficulties in terms of implementing the Teachers’
Agreement for the 21st Century. The implications of this Bill in terms of staffing levels and
training may lead to Local Authorities being unable to effectively take forward these new
measures within the timescale proposed.
Some of the provisions within this new Bill do not appear to reflect the aims of For Scotland’s
Children which calls for the development of flexible, integrated services for all children and
families. This Bill while recognising the contribution of other agencies, places the legislative
duty firmly on the Education Authority, with apparently little accountability in terms of the Health
Service and other agencies. Given the existing difficulties in terms of accessing Therapy
Services for example, which are well known to the Scottish Executive, the new legislation does
not appear to take us forward in a positive way.
There remain considerable concerns regarding the processes of mediation, dispute resolution and
finally appeal to a tribunal. All of these new developments will place additional burdens both
financial and in terms of staffing, on Local Authorities. These new provisions appear to be out
of proportion to the current need for parents to have difficulties between themselves and Local
Authorities appropriately dealt with.
West Dunbartonshire Council welcomes the approach being taken in drafting the Code of Practice.
The Code of Practice will clearly have a significant impact on how the new legislation will be
implemented so it is vital that there is input from Local Authority personnel and a wide range of
opinion is sought.
While it must be acknowledged that the consultation process leading to the drafting of this Bill has
been thorough and far reaching, it would appear that many of the questions and concerns raised by
Local Authorities remain unanswered while many of the issues raised by parents groups appear to
have found favour with the Executive.
Lynn Townsend
Acting Head of Service

SUBMISSION FROM LINDSAY ROLLO
I am writing to you as the contact name givien on the last page of the Scottish Executive Report of
the Consultation on the draft Additional Support for Learning Bill.
As a parent and as a primary school teacher I am concerned at the tenor of the document which
seems to treat parents and children as consumers of the educational system, with a whole raft of
rights but very little mention of contingent parental responsibilities.
What price our status as professionals? It seems to me that we are being very much cast into the
role of marionettes who must jump and dance whenever our strings are jerked by our 'clients'.
Yours faithfully,
Lindsay Rollo
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ANNEXE G - REPORTS FROM CIVIC PARTICIPATION EVENTS
Report of the civic participation event with parents – 1st December 2003
Contact a Family offers information and support to parents of disabled children and those with
additional needs, including children with rare and life limiting conditions. We publish a widely
respected Directory of Specific Conditions, Rare Disorders and Family Support Groups. We have a
free national helpline for parents. We have a team of 40 Volunteer Local Area Representatives who
are parents of children with disabilities. Contact a Family Scotland opened its Edinburgh office in
1998. We are in regular contact with over 500 parents/parent groups in Scotland and our Scottish
newsletter has a circulation of over 2000.
This report details the civic participation event carried out with parents at the Scottish Parliament
Committee Rooms on 1st December 2003. A separate report has been submitted by Children in
Scotland showing the results of the event held with children and young people. This work was
carried out independently on behalf of the Education Committee and the views expressed are
those of the parents who took part. They do not represent Contact a Family Scotland’s views in
relation to the Education (Additional Support for Learning) Scotland Bill.
Contents
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Appendix 1: Methodology
Appendix 2: Participants
Education (Additional Support for Learning) (Scotland) Bill
Civic participation with parents
Report of the parent focus group meeting held on December 1st 2003 on the Education (Additional
Support for Learning) (Scotland) Bill
1.

Purpose of the civic participation

The purpose of the civic participation with parents is to inform members of the Education
Committee in their Stage 1 scrutiny of the Education (Additional Support for Learning) (Scotland)
Bill. Specifically the Committee sought he views of parents with children and young people with
additional support needs who will be affected by the provisions in the Bill.
2.

What parents want

Parents generally thought that the proposals contained much that was good and which offered the
prospect of significant improvements on the current system.
“Wonderful opportunity to improve our children’s lives”
“Hopefully this new legislation will make a difference for children with ADHD”.
At the same time parents had concerns about some of the proposals and what might result from
them in the years ahead. Many parents had struggled to secure Records of Needs for their
children.
“Parents become exhausted by the current system”
Parents wanted the future to be different for new families coming into the education system. They
wanted families to receive services without having to fight for them. They wanted to see trust reestablished between families and education authorities. Parents said they wanted to be involved as
real partners with education authorities. Some parents spoke of training they had received which
had helped them be more effective partners and they strongly supported such programmes for
parents. Real partnership working would reduce the need for mediation and appeals to tribunal. It
would do much to build trust between parents and the education authorities.
3.

A point of law

Several parents reported that they had been informed by education authorities that the Record of
Needs (RoN) system was no longer being used. Requests for new Records were not being
addressed as the new Co-ordinated Support Plans (CSP) would be replacing Records. There was
concern about this incorrect information on a clear point of law being passed on to new parents. It
was said that this was contributing to a sense of unease felt by parents over the proposed
changes.
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4.

The broadening definition of needs

Parents were broadly supportive of the proposed broader definition of additional support for
learning needs as compared to the current definition of special educational needs. Parents felt that
the new groups being included in the broader definition merited the recognition of their particular
needs. For example, several parents spoke strongly in favour of better support for children
experiencing bereavement. It was also felt that a broader definition reduced the labelling effect of
the current terminology and was more inclusive. Many parents spoke strongly in support of the
changed definition because they wished to see thinking move on from the current negative impact
of “special needs” terminology. Interestingly a parent argued that the original Warnock Committee
(1978) definition suggested up to 20% of the school population might have special needs at any
time and that this seemed quite similar to the new thinking about additional support needs. While
being generally supportive of the wider definition, parents raised concerns related to the ability of
schools to meet a broader range of defined needs without significant additional resourcing. Many
commented that it was difficult now to secure effective services for pupils under the current and
more restricted definition of SEN. To meet the needs of the broader group of pupils with additional
support needs will require a significant increase in current levels of funding. Parents did not want to
see the level of existing services for pupils with Records of Needs reduced in order to fund services
for the broader group of pupils with additional support needs.
5.

The replacement of RoNs with CSPs

Problems for those who lose RoN without gaining CSP
This was an area of considerable concern for parents. Several parents spoke about their difficulties
in getting a Record of Needs for their child. It was noted that this often took considerably longer
than the guideline six months and sometimes extending into a period of years. Parents spoke of
other families who had simply given up trying to get a Record opened when faced with the
difficulties of the current system. Having succeeded in securing a Record some parents were now
concerned that they would not get the CSP and would lose the legal protection for services that
they had fought hard to secure. Parents wanted no reduction in the number of families who
currently enjoyed the legal protection and right to independent appeal to resolve disputes.
Parents of children with “hidden disabilities” such as Dyslexia, Autism, ADHD and sensory
impairment particularly felt this to be the case. They were concerned that under the proposed
criteria for the CSP families with children who received support only from education services would
be much worse off if they were in disagreement with their authority over the educational provision
for their child. The need to co-ordinate services was fully acknowledged but it was strongly argued
by those parents who anticipated losing their Records that the new need for co-ordination was just
as clear for services provided from within education authorities. For example, peripatetic teachers
for sensory impairment or learning support would need the same degree of coordination and
planning as medical therapists. Parents were against losing the legal protection that they currently
enjoyed through the Record of Needs system. There was no support for the reduction from 2% of
the school population with a Record to 1% with the CSP. Parents were in favour of the broad
definition of additional support needs but could see no justification for halving the number of
families who can benefit from legal protection and independent appeal.
Parents said –
“We are worried about having no Record. Without legal documentation we will have no legal right
to the tribunal.”
“Parents will have no power. I’m really worried.”
“Everyone here has had a trust problem.”
“People have gone through so much to get the Record of Needs and now you’re saying start all
over again”.
“I am at a loss how thousands of children who have a Record will not qualify for a CSP.”
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6.
Dispute resolution for parents of children who do not have a CSP and therefore no
route for appeal
Parents did not feel there had been enough information provided about the proposed dispute
resolution procedure. They were concerned that this was setting up another route to resolving
disputes with the education authority but one which was less independent of the authority. Many
parents spoke of a lack of trust between themselves and education authorities which had
developed because they had had to fight to secure adequate services for their children. Parents
dismissed the idea that an Individual Education Programme (IEP) and Personal Learning Plans
(PLP) were acceptable replacements for a Record as they have no legal rights of appeal. They did
acknowledge that IEPs and PLPs were of benefit but many were critical of the lack of detail in IEPs
and PLPs and the variability in the involvement of parents.
7.

Independent mediation – does this include mediation by local authority mediators?

Parents were clear in their view that mediation should be independent of the education authority.
They believe that there is likely to be the perception of a conflict of interest unless there is clear
separation of mediation services from the education authority providing services. Many parents felt
that this conflict of interest had been evident in their working with authorities under the current
system. They argued that to secure the full confidence of parents clear separation of mediation
services from the authorities was necessary.
Parents wanted to have more information about how the mediation proposal might be
implemented. For example, they asked whether parents would be able to nominate mediators.
Would the education authority find this acceptable? What would happen if the mediated agreement
was not fully implemented by the authority? Some parents expressed the view that mediation
services would not be as helpful as advocacy services. They argued that many other parents who
knew little about the system needed advocacy to help them rather than mediation and indeed that
mediation might be unhelpful in these circumstances.
Parents said “Parents are very vulnerable at the time of diagnosis – it should not get as far as this”.
“Good communication and listening to parents would avoid the need for mediation and tribunals”.
“The last thing I want to do is to get into litigation with the council. I want mediation to be
independent of the council”.
“How many people are going to be happy with mediation from the council?”
8.
The parental right to request a particular type of assessment – educational, medical
or psychological, in addition to the right to request an assessment for additional support
needs
There was strong support for the parental right to request particular types of assessments such as
medical and psychological where this was felt to be needed. Parents wanted to be reassured that
the parent right to particular types of assessment would be made clear to new parents coming into
the system. This should be part of an information pack given to all new parents and written in a
clear and jargon free manner. It was noted that it was important to take language into consideration
when arranging an educational assessment to avoid misdiagnosis and that professionals who
spoke the young person’s first language should be used in these circumstances.
9.

Early identification

Parents all agreed on the importance of identification of any difficulties as early as possible. It was
noted that currently the Record of Needs can be opened when a child is two years of age. Concern
was expressed that the opening of the proposed CSP was from three years of age. Parents argued
that it was important to begin the assessment process at an early stage so that when the child
entered nursery provision the necessary information was available to inform service provision from
the start. There was no support from parents for delaying this until a child is three years old.
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Parents said –
“It was missing a year of possibility”.
The home visiting teacher was a godsend - visiting the nursery with us.”
“Without the support from the pre-school teacher I dread to think where we would have landed.”
“The earlier, the better.”
All professionals agree about the importance of early identification. Parents argued that the
assessment process should be triggered by any appropriate person working with the child as well
as by parents.
“I didn’t know my child had Dyslexia – and I’m a writer”.
10.
The new duty on education authorities to co-ordinate support and the ability to
delegate this role to an individual outside education, e.g. health or social work
Parents were clear that the co-ordination of assessments and service provision was a
fundamentally important task. Currently it is usually the educational psychologist who does this
work. Some parents commented on the excellent service they had received in relation to this coordination function by some psychologists. Other parents’ experience had been less happy. All
were convinced of the importance of the co-ordination role. At the moment many local authorities
are developing key worker co-ordination of Health and Social work services for young people with
complex needs. There is an opportunity here to link this development with the co-ordination of
services under education.
At the moment it is not clear to parents who will take on this important co-ordination role. Many
parents assumed this work would fall to a teacher. Some parents thought that the co-ordination role
should be a completely new post. However it is done, it was noted that the co-ordination function
will be a demanding one and additional staff time and resources will be required. Parents
commented that delegating this role to an individual outside education could be difficult. Would
such an individual have a profile of sufficient stature to co-ordinate across a range of service
providers? If the co-ordinator was not from education, would head teachers, education officers and
psychologists be sufficiently amenable to “being co-ordinated”. Several parents commented that it
was difficult enough now to identify a social worker who could provide support for a disabled child
and that to extend their area of work was not realistic. Similar observations were made about
medical practitioners such as therapists.
11.

The opportunity for parents to have a parent supporter

Many parents spoke of the value of having a parent supporter to attend meetings with parents and
discuss the needs of a young person in a supportive and empathetic way. Many parents had
themselves found this helpful and they now, in turn, offered such support to other new parents.
Some parents argued that it would be helpful to have training provided for parent supporters so that
they could assist from a position of some knowledge. Parent groups were providing some parent
support in this way. Parents were concerned to make clear that this was not the same as having
access to an advocacy service. Parents felt that trained advocates fulfilled a very different role for
parents and that developing parent advocacy should be given strong consideration. Currently
advocacy support did not feature in the proposed new system.
“”All of us here are mouthy – but we have a duty to speak up for other parents”.
“Schools are mortified when I turn up to help another parent”.
“There’s someone else – not just a lone parent sitting in the room”.
“Parent supporters need to have knowledge of the system”.
“There’s obviously a need for advocacy for parents – someone who knows the legislation”.
12.

Placement requests to independent special schools for all with ASN

In the discussion on the range of issues no parents had particular views to put forward on this area.
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13.

Transition to post-school services

Parents identified transition to post-school services as a very important area of concern. Parents of
young people with complex needs in secondary schools stated that this was an area of urgent
concern.
“Transition is something that terrorises me at the moment. To drop off a cliff in teenage years really
worries me”.
It was noted that the current arrangements for the Future Needs Assessment (FNA) should be
strengthened so that young people moved into appropriate post school service provision in a
properly planned way. It was commented that the FNA process began at age 14 years and
sometimes before this. Parents said that having a Record meant that a young person’s needs were
taken seriously at transition.
“My son needed to be registered as disabled to access adult services. Without the Record and the
Future Needs Assessment and the social worker we would not have known about this”
“Does he have a Record was the first question asked at transition”.
They were concerned that halving the number of young people with such statutory assessed need
with CSPs left many in a much weaker position. Parents expressed concern that the new proposals
were for planning to begin at least 12 months before school leaving. Parents felt this should be
strengthened to ensure planning started at least two years before school leaving and that for young
people with complex needs this could start at an earlier date still. They also felt it was very
important that the young persons’ views were taken into account and seriously regarded in
planning transition to post-school services.
14.

The Code of Practice which will set minimum standards across Scotland.

There was a lot of discussion about the widespread variations of implementation of existing
legislation. Parents spoke of having personally to move from one part of Scotland to another to
secure the provision they were seeking for their children. They argued strongly for an end to such
post code lottery service provision. Parents hope d that the Code of Practice would help establish
acceptable minimum service standards for all families, wherever they lived in the country. Parents
wanted the Code to be as clear as possible and written in a way that was accessible to all parents.
They wanted to know more about the Code of Practice and what would be included in it. Would
there be time limits?
“There should be time limits – we waited two years for a Record”.
They asked about the status of the Code – how would it be implemented and how would provision
be monitored against the Code. Parents wanted to know what happened if the Code was ignored.
The current Manual of Good Practice was praised by many parents who had found it helpful.
However, they said it was clear that this guidance was widely ignored by many education
authorities and that when challenged about this had been told – “well it’s only guidance”.
“My fear is what comes from the parliament won’t be put into practice”.
“The Bill goes straight from assessments to appeals. There’s not much in the middle about
implementation”.
“Was the Code of Practice going to be just a “chocolate teapot?”
15.

The new ASN Tribunal system

Parents welcomed the proposal to establish the new Additional Support for Learning Tribunal. They
hoped that the tribunal would resolve disputes that arose inevitably from time to time in a way that
was fair and speedy. It was clear to them that such process was required. They felt it was essential
to have an independent way of settling disagreements. Parents wanted to have more information
about the tribunal. For example, how would appointments be made to the tribunal? Parents argued
that all disputes should be able to go to the tribunal and that there should not be different tiers of
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dispute resolution. To have different tiers would complicate the system in an unhelpful way and
would make dispute resolution more difficult for parents to understand and have full confidence in.
Routes other than the tribunal would be regarded by parents as lacking in independence and
standing.
”All problems about provision should go to the new tribunal if parents wish.”
Parents were concerned that both parties at the tribunal would not have equal access to legal
support. Education authorities would have legal support but many parents would not be able to
afford this and be put at a disadvantage. Why could legal aid not be given to parents in these
circumstances? Parents argued that either both parties should have legal representation or none
should.
“They want the tribunal to be family friendly. They are going to discourage parents from having
legal representation. I know of no local authority who will not talk to their legal department.”
“Written submissions will be difficult for some parents without legal advice.”
16.

Adequate funding

Many parents were concerned that current spending plans are inadequate to meet the resource
requirements of the proposed new system. A parent noted the recent Audit Scotland report, Moving
to Mainstream (2003) which estimated the cost for inclusion in the range of £38m to £121m per
year. Government spending was geared towards the lower end of this range and should be retargeted towards the middle to upper part of the range. Some parents were concerned that the
reduction in the level of CSPs to 1% of the school population could be seen as a cost-cutting
exercise. The experience of many parents led them to distrust their education authorities on
adequate funding for including pupils with additional needs. Some parents wanted to know more
about how government funding for additional support needs could be ring fenced to make sure it
was spent as intended and did not disappear into other areas of local council budgets.
“The funding should be ring fenced because of situations like the financial problems in the Scottish
Borders”
17.

Training for school staff

All parents identified a major need for training for additional support needs for all school staff.
Without such general and specific training geared to the needs of individual pupils they could not
see how the schools could meet identified needs. A parent who was also a teacher in a busy
secondary school argued strongly for such training and stated clearly that the secondary school
would be unable to meet her daughter’s needs when she was older and transferring from primary
school. All parents agreed on the necessity of a substantial training programme and the funding to
ensure that it takes place.
18.

Proper employment conditions for Assistants

Parents spoke of their particular concern over the poor terms and conditions on which many
classroom assistants are employed. They argued strongly that the work of classroom assistants
was very important in ensuring effective education for their children. They were concerned that the
stability of staff in this area was unacceptably threatened by the failure of many authorities to
provide adequate employment terms for assistants.
“Auxiliaries – under trained and under paid”
19.

Clear information for parents

Many parents said they had struggled to come to terms with the published information from a range
of sources on the new proposals. Parents wanted to be assured that information that was written in
clear jargon free language would be made available to parents on how the new system works.
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Parents said that their experience with local authorities was such that they did not trust the
authorities to provide adequate and clear information on the new law.
20.

Sensitive implementation of new system

Parents were concerned that the implementation of the new legislation should be carried out in a
gradual and phased manner so as to ensure as little disruption as possible for families. It was
suggested that all existing Records should continue as CSPs and only as new children came into
the system should the new criteria come into effect. Parents argued that this would be important in
building trust back into the relationship between parents and education authorities and give the
new system the best chance for the future.
21.

What one thing would make a real difference?

“Better understanding of children with hidden disabilities”
“Real understanding of each individual child’s needs”
“Ring fenced resources”
“Specialist training for teachers”
“Maintain the current legal protection”
“Use the Code of Practice to end the post code lottery of service provision”
“Proper terms and conditions for classroom assistants”
“Support for parents so that they can be real partners in the education of their children”
“Service freely available rather than having to fight for them”
“Value all children and what they contribute to school life not just what it costs”
Appendix 1
Methodology
Background
Contact a Family Scotland has been taking enquiries from parents with children with disabilities
across Scotland on the proposals in the Education Bill since August 2003. A series of parent group
meetings have been held across Scotland from Stornoway to Galashiels in September and October
2004. Individual parents and parent groups were contacted in the middle of October for the parent
focus group event at the Scottish Parliament at the beginning of December 2003. Parents were
invited from all parts of the country and from a wide range of different conditions and perspectives.
Full information and support prior to the meeting
For parents it was important that full information in appropriate formats was sent to parent
participators well in advance of the event. Telephone information and support was put in place for
parents from the time they received workshop information to the time of the workshop event.
Parents were clearly informed by their experiences of the current system. An accessible and
appropriate venue was used – the Committee Chambers of the Scottish Parliament. At the event
informal and impartial facilitation by an experienced facilitator was provided. The discussion was
characterised by the use of appropriate non-jargon terminology.
Maximising parents’ contributions
Effective encouragement of all participants in discussion maximised contributions. The discussion
was structured to ensure full coverage of the specific areas in the new Bill that the Committee wish
to focus on. The key issues are listed below. Parents were asked to outline their priority issues
from the listing at the start of the meeting and the discussion enabled full participation. The time
available was allocated against the identified key issues. Discussion was facilitated to ensure all
parents were able to contribute fully on the range of issues. There was full and accurate and nonintrusive note taking by a second member of staff. Note taking was designed so as not to interrupt
the flow of discussion. All of the information was recorded on a minidisk system. Particular care
was taken to ensure that it is the views of the parents that are included in this report and not the
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facilitators’ interpretations. Draft copies of the report were circulated to all parent participants before
the report was finalised.
Key areas
The following topics were identified by the Research and Information Group at the Scottish
Parliament for the Education Committee.
The broadening definition of needs
The replacement of RoNs with CSPs
Problems for those who lose RoN without gaining CSP
Dispute resolution for parents of children who do not have a CSP and therefore no route for appeal
Independent mediation – does this include mediation by local authority mediators?
The parental right to request a particular type of assessment – educational, medical or
psychological, in addition to the right to request an assessment for additional support needs
Early identification of need
The new duty on education authorities to co-ordinate support and the ability to delegate this role to
an individual outside education , e.g. health or social work
The opportunity for parents to have a parent supporter
Placement requests to independent special schools for all with ASN
Transition to post-school services
The Code of Practice which will set minimum standards across Scotland.
The new ASN Tribunal system
In addition, parents identified other related issues
Adequate funding
Training for school staff
Proper employment conditions for Assistants
Clear information for parents
Sensitive implementation of new system
Appendix 2
Parent Focus Group,
Monday 1 December 2003
Participants:
Parents
Nicky Brown
Margaret Anne Montgomery
Janice Borthwick
Albi Taylor
Alison Cooper
Jackie Law
Tom Salter
Raymond Leung
Fiona Thomson
Fiona Fisher
Hamilton Kirkwood
Susan McKinlay
Liz Holt
Jill McFarlane
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Contact a Family Scotland - Facilitating
Neil Todd
Lesley Martin
In attendance
Fiona Hyslop MSP
Report of civic participation events with children and young people – 1st and 2nd December
2003
Children in Scotland is Scotland’s national umbrella agency for organisations and professionals
working with and for children and their families. It exists to identify and promote the interests of
children, young people and their families and to ensure that relevant policies, services and other
provisions are of the highest possible quality and are able to meet the needs of a diverse society.
Children in Scotland represents over 350 members, including all the major voluntary, statutory and
private children’s agencies, professional associations and local authorities as well as many smaller
community groups and children’s services. Children in Scotland facilitates the National Early Years
Forum, the Special Needs Advisory Group, Enquire – the national advice service for special
educational needs in Scotland and a National Steering Group on Children infected/affected by
HIV/AIDS. It works in partnership with the National Children’s Bureau and Children in Wales, and is
a member of the European Forum for Children’s Welfare (EFCW).
This report details the civic participation events carried out with children and young people. A
separate report has been submitted by Contact a Family showing the results of the event held with
parents.
This work was carried out independently on behalf of the Education Committee and the views
expressed are those of the children and young people who took part. They do not represent
Children in Scotland’s views in relation to the Education (Additional Support for Learning) Scotland
Bill.
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“Is it because you have a disability they think you don’t understand?”
Young person group 2
Key Points

Currently there is significant variation in children and young people’s involvement in the additional
support needs process. However, pupils feel strongly that they should be involved.
A number of children and young people believed that the current process did not help them to
express their views properly and that their involvement could be tokenistic.
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Children and young people made a number of suggestions about how they could be involved more
effectively and stressed the need for their views to be valued and acted upon (with explanations
where this is not possible).
The idea of having a ‘supporter’ was strongly welcomed. The supporter and pupil must have the
opportunity to get to know each other very well.
A supporter must be flexible in their role in order to respond to individual needs – they should
provide as much or as little help as the child or young person requires.
Most of the children and young people had experienced a transition of some kind and greatly
valued the support that was in place.
For all transitions preparation was key with the opportunity to visit a place before going there being
very important.
Young people stressed that planning for leaving school should begin two years before. This would
allow enough time to make sure appropriate support was in place (e.g. at college or university) and
to explore alternatives if the necessary support was not available.
Introduction and Methodology
Children in Scotland was asked by the Education Committee to facilitate a series of civic
participation events with children and young people to explore their views in relation to the
Education Additional Support for Learning (Scotland) Bill. The events focussed on aspects of the
Bill identified by the Education Committee. These included pupils’ rights; pupil involvement in the
additional support needs process; views on the idea of having a ‘supporter’; and transition.
Due to the relatively short time frame the work involved children and young people from
established groups. Groups were approached on the basis of ‘purposive sampling’ (i.e. they had
certain characteristics that were likely to give different perspectives). The mix of characteristics
included:
Range of local authorities
Mix of mainstream and special schools
Range of additional support needs / special educational needs
Range of ages
A total of 20 children and young people participated in the events, 12 female and 8 male. Three
separate events were organised for the following groups:
Group 1
5 participants (all female, between the ages of 14 and 16) who may be defined as having
‘additional support needs’ but who do not have any identified ‘special educational need’. This
group included ‘looked after’ young people, care leavers, and young people with English as an
additional language.
Group 2
5 participants (3 male, 2 female, between the ages of 17 and 21) with special educational needs
who had either left school or were in their final year. This group included young people with
experiences of both mainstream and special schools.
Group 3
10 participants (5 male, 5 female, between the ages of 11 and 16) with a range of special
educational needs. Again the group included experience of mainstream and special schools.
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The range of special educational need covered included children and young people with physical
disabilities, sensory impairments, learning difficulties, moderately complex disabilities and social,
emotional and behavioural difficulties.
To meet the diverse needs of the children and young people the methodology used in facilitating
the groups was necessarily varied and flexible. Before the events were held information explaining
the purpose of the work was produced in accessible formats and sent to the children and young
people, mainly via their teachers or group leaders. Different tools were used to create an
atmosphere in which the children and young people felt comfortable and able to express their
views openly. Activity based methods were used alongside more traditional approaches such as
discussion groups. Although methods varied, each event focussed on those aspects of the Bill
identified by the Education Committee. The extent to which each topic was covered differed
slightly from group to group as some areas were more relevant than others (for example transition
was explored in greater detail with the second group, many of whom had experience of leaving
school, than with the younger group).
Because of the scale of the work and the nature of the methodology used, this response is not a
systematic survey of children and young people’s views. Instead the civic participation events
provided a snap shot of views and experiences which offer a valuable perspective in which to
consider the Education Additional Support for Learning (Scotland) Bill. In particular it should be
noted that while the work involved children and young people with a range of additional support
needs, including moderately complex disabilities, it did not include those with severely complex
needs. Children in Scotland has carried out consultations with children and young people with
complex needs, including profound communication difficulties, in the past but this requires a great
deal more time and preparation than was possible on this occasion.
This work was carried out following Children in Scotland’s ethical guidelines. These are available
on request. The children and young people who participated are not named in this response.
This work was carried out independently on behalf of the Education Committee and the views
expressed are those of the children and young people who took part. They do not represent
Children in Scotland’s views in relation to the Education (Additional Support for Learning) Scotland
Bill.
Section One – Being Involved / Rights
“You know what you need, no one else knows.”
Young person group 1
Groups discussed how involved they currently are in decisions about the support they receive and
their education; whether children and young people should be involved; and how best to enable
them to be involved.
How involved are children and young people currently?
The extent to which children and young people were currently involved varied greatly. Most had
attended review meetings about their education and about the support they receive but some,
mainly in the younger age group, had not.
“I’ve not been because I’ve not been asked to go, it’s just all been my parents.”
Young person, group 3
Review meetings tended to be annual and involved a number of adults: teachers, parents,
educational psychologists, social workers etc. Most young people found these meetings scary and
intimidating.
“…it [going to a meeting] was hard and it was difficult cause you had all these people on you and it
was like you were just one wee sprout against big mushrooms and it was like wait a minute here
this is my life and you’re saying what you think is best for me…”
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Young person, group 2
The majority of children and young people felt that these meetings did not enable them to properly
express their views and that their involvement could be tokenistic.
“You’re there but you may as well just have a cardboard cut-out. They go the totally opposite way
of what you want. I can understand my Mum and Dad want the best for me but they need to
realise that we are who we are. There’s no point in you being there.”
Young person group 2
“…you make up your own minds what you think is best but in a way I’m the one who has to live
with the consequences and if it turns out horribly wrong you’re the ones that are to blame.”
Young person group 2
Several children and young people also made a clear distinction between having their opinions
listened to and these being acted upon. Children and young people highlighted the importance of
being told why their opinions were not always acted upon.
“…we are listened to but often we’re not acted on and I don’t know the full reasoning behind that…”
Young person group 2
One further point raised by children and young people was consistency in who is involved in the
process of arranging additional support and the need for regular contact so that professionals know
the child or young person.
“My local authority send out people I don’t know and it changes all the time.”
Young person group 2
“I see my educational psychologist once a year but it doesn’t give her the chance to get to know
me.”
Young person, group 2
Do children and young people want to be involved?
Virtually all children and young people felt strongly that they should be involved in decisions about
their education. Groups suggested that involvement should begin as early as possible (some
proposed age five years onwards) and that the methods and extent of involvement could be
adapted to suit children of different ages. There was a strong feeling from the children and young
people that they were the ‘experts’ on their own particular support needs.
“At the end of the day when they have these meetings about the kind of support you need I do
think you should be involved… they should listen to you because you know what you need and you
know what your limitations are”
Young person group 2
While almost all the children and young people said that they should be involved in decisions about
their education and support needs, the extent to which they wanted to be involved varied. Some
wanted to be involved in discussions about particular issues but not others; some wanted to attend
meetings, others did not. It seemed important to have the opportunity to be genuinely involved but
also the choice not to be.
“I haven’t been to a meeting about my education because I was a bit embarrassed about it.”
Young person, group 3
If children and young people chose not to attend meetings or were not invited it was vital that they
were still kept informed of what was happening and still had opportunities to express their views.
“I would want to go but never get told about them [meetings]. Parents and teachers didn’t
feedback what had happened at meetings.”
Young person, group 1
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Rights
It was difficult to ask groups about specific rights relating to the new Coordinated Support Plan.
Although most young people attended review meetings and had some input into decisions about
their education, they were, in the main, unfamiliar with the term Record of Needs (or CSP) and its
associated legal process.
Children and young people did agree that their views should be written down as a record of what
they thought. Group 2, who covered this area in more depth, felt that rights for children and young
people were essential. They believed the Bill should specify rights for children and young people
allowing them to be involved in the process as it does for parents.
“It should be on an equal footing [for parents and children/young people]. In its own way it’s a form
of discrimination”
Young person, group 2
The older group were also in favour of mediation to help resolve disagreements. They saw
mediation as being a process where any new situation was tried out for a period of time.
“If you reach a middle ground there should be a trial [period]…don’t just put them there and leave
them. There needs to be back up.”
Young person, group 2
Groups tended to speak about rights in a more general sense. A number of young people
commented on their right to have their opinions equally valued with adults and that this did not
happen at present.
“…teachers and other adults don’t have the right to tell you what’s wrong with you and what help
you should get. If you see what’s going to help you then you should have as much right to say as
any other adult. No matter what it is you want they should do their best to look into it because
when you’re at school it’s your right as much as anyone elses to get a say in your education.”
Young person, group 2
“Parents should have an input but not to the extent that the child is blocked out.”
Young person group 2
In fact the older group went a step further advocating that a young person’s view should be
paramount wherever possible. They also stressed the importance of not being excessively
protected from making mistakes.
“The main one [view] should be the young person, if they’re old enough.”
Young person, group 2
“We need to be allowed to make mistakes so we can learn.”
Young person, group 2

How to involve children and young people
Children and young people made the following list of top tips to keep them better informed of what
is going on and better involved in making decisions.
Giving information
Not too much information in one go
Don’t use big words
Don’t rely too much on written information – talk instead
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Methods
Listen to the child or young person
Reassure the young person that what they say is confidential
Have different ways for children and young people to get their views across and be involved
Have a support person to give information
Keep young people informed about the help they will get
Act on young people’s views – if this is not possible explain why
Not too much information in one go
Don’t use big words
Don’t rely too much on written information – talk to young people face to face instead
Have meetings regularly – young people’s views might change
Meetings
Don’t make meetings too long (1/2 hour was suggested)
Don’t have too many people there
Have meetings regularly – young people’s views may change
Some prefer meetings to happen at a set time so issues can be raised without having to make a
big thing out of it. Others prefer to request a meeting when they need one.
Some prefer informal, 1 to 1 ‘chats’ to meetings
Whilst children and young people welcomed being involved in decisions about their education they
did not always find it easy. A number of schools had developed ways to help this process including
having more regular informal meetings, involving children in setting their own targets and having a
member of staff to help the young person prepare for their annual review. These efforts all helped
make what is essentially an adult orientated process more child-friendly. However the clearest
message children and young people gave was that each person is different with different needs,
different levels of confidence, different personalities and different levels of understanding. Children
and young people are dependent on flexible systems being put in place to allow each individual to
participate meaningfully and from an early age.
Section Two – Views on having a Supporter
“I know what I want to say before [the meeting] but when it comes down to it I’m just a scaredy cat.
Young person group 2
All of the children and young people welcomed the idea of having a supporter to help them be
involved in the additional support needs process and in particular to assist with meetings. Groups
discussed why they felt that having a supporter would be a good idea; what characteristics a
supporter should have; who would and would not be appropriate for the role; and what they would
like a supporter to do.
Views on having a supporter
Children and young people appeared to value the idea of having an identified person to give them
moral support, keep them informed, and help them have their views heard. Groups’ responses
suggested that children and young people felt the process of planning their support would be made
significantly easier by the involvement of a supporter.
“[It’s a good idea] because when you go to a meeting you might be worried.”
Young person group 3
“Just in case you don’t understand.”
Young person group 3
“You could find out what’s happening… [they would] have time for you so there would be no need
to chase teachers.”
Young person group 1
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“It would be good for young people who are non-verbal to give them a bit of independence and help
get their views across.”
Young person group 2
Who should / should not be a supporter?
The large majority of children and young people felt that they should have a choice in whom their
supporter would be. They pointed out that some people simply get on better with each other and
that if a pupil had a supporter they did not like the supporter would not be effective. A supporter
needed to be able to relate to young people.
“Make sure it’s the right kind of person. It should be up to the person the meeting’s for, who the
supporter is.”
Young person group 2
“You need to trust the person and they need to trust you.”
Young person group 2
Children and young people were divided on the question of whether a supporter should be
independent or attached to their school. This was largely divided along lines of age. Most older
children (16 years upwards) felt strongly that the supporter should not be connected to the school
in anyway. This was to prevent the supporter being biased and so young people felt the supporter
was really ‘for them’. This was particularly important for those who described poor relationships
with school staff, for example one young person who felt that teachers ‘blame you for everything if
you’ve had a bad past’.
“If there was no one in the school that you could trust then you could trust your supporter.”
Young person group 3
Most younger children preferred the idea of a supporter being attached to their school and possibly
a member of school staff (in particular residential staff). The main reason for this was children
wanting to avoid having another ‘professional’ in their life and a desire for supporters to be
someone the child or young person already knew well.
“They would know what your problems are.”
Young person group 3
“They could deal with problems faster.”
Young person group 3
What should a supporter be like?
Good at listening
Have a sense of humour and be quite bubbly
Stand up for you
Helpful
Somebody to be there when you’re having difficulties
They understand your problems and what you need
Help you with your problems
Someone who doesn’t hold back
Treats you like everyone else
Someone who looks past the wheelchair and treats you like normal
What role should a supporter play?
There was wide agreement that the role a supporter should play would vary from person to person
and that it must be flexible in order to respond to the individual needs of the child or young person.
Most identified a role for a supporter in keeping them informed about what was happening in
relation to their education and support. Some children and young people said they would like a
supporter to go to meetings on their behalf while others said they would like the supporter to go
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with them and act as ‘back up’. In particular children and young people suggested that a supporter
could help to prepare for meetings by talking through the issues that would be raised, discussing
the child or young person’s views, and helping to write notes to take to the meeting. It was
suggested that during meetings a supporter could help to clarify what was being said and explain
difficult questions.
“It depends on what you’re like – if you’re shy you might need a lot of help. It might be a good idea
to sit down beforehand and if they see you’re struggling they should step in to prompt you or help
you.”
Young person group 2
“They could be a back up. It’s useful to have someone because even the most confident people
will have a point when they do go into their shell.”
Young person group 2
“You can say ‘I want this raised at the meeting’ ”
Young person group 3
Children and young people particularly stressed the importance of a supporter and a child or young
person having the opportunity to get to know each other well to enable the supporter to properly
represent the views of the child or young person. The vast majority of children and young people
suggested that the best way to achieve this would be through the supporter and the pupil spending
time together and in particular doing joint activities (for example trips out or leisure activities).
Children and young people wanted someone they could trust and who had a good understanding
of their day-to-day support needs. They did not want the supporter to be another professional that
they only saw once or twice a year.
“If you get to know that person they can speak for you.”
Young person group 2
“They need this bond, they [the young person] need to know the supporter inside out.”
Young person group 2
“They should know you well enough to know what you need and don’t need.”
Young person group 2
In addition to doing joint activities several young people said that they would also want to have face
to face meetings with their supporter and be able to contact them by telephone or email. Most
children and young people emphasised the importance of regular contact (approximately once a
month) plus the opportunity to get in touch in between times if they needed to. There was a strong
feeling that consistency was important to enable the child /young person and the supporter to
establish a good relationship.
“If they changed then you’d have to start from square one again.”
Young person group 2
“It [an auxiliary] changed just about every year and it was a problem getting to know them and then
they go away.”
Young person group 2
Section Three – Transitions
“Leaving school for me was pretty daunting”
Young person group 2
Groups discussed transition from primary to secondary school; leaving school; and moving from
one school to another (in particular moving from a mainstream school to a special school).
Although many of the points raised applied to all transitions there were a number of specific issues
in relation to leaving school.
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Moving from primary to secondary school
A number of children and young people attended special schools that teach pupils from primary
one or nursery until the end of secondary school. Although these schools have only one campus
they do have separate primary and secondary areas. None of these children and young people
had found the move from the primary area to the secondary area difficult although they did view
this as a transition and valued the support that had been put in place. An example was given
where pupils visited the part of the school where secondary classes were taught and had lunch
with the other senior students.
Some of those who had moved from a mainstream primary to a special secondary had found this
transition more challenging but again spoke very positively about arrangements whereby they had
visited the school first.
“I was at a mainstream primary so it was a difficult transition for me but it was a very positive one.
We had a three day induction… it was a really good idea to go before we actually went to the
school…”
Young person group 2
One young person had experienced a less positive transition:
“My secondary school wasn’t ready for me.”
Young person group 3
Moving from one school to another
Several of the children and young people had attended more than one school and most said they
would find the prospect of moving to a new school scary. This was mainly related to the social
aspects of making new friends or the fear of being bullied or left out, although issues of the new
school being accessible and having the right equipment were also raised.
“I think it would be scary in case someone takes the mick out of my disability.”
Young person group 3
“I wouldn’t be scared because this is my fourth school and I know how to handle it now.”
Young person, group 3
One young person discussed their experience of moving from a special school to mainstream
where the necessary support was not in place. In this case the young person had consistently had
to wait several days after the rest of the class to be given homework in an accessible format.
Another young person described attending several different schools and said that this was difficult
because each of the schools taught ‘different things’. The young person said they had not received
additional help when they first started each school and felt strongly that the teachers should have
established what they had already been taught.
On a more positive note, one school had a buddy system where new pupils starting secondary
school were linked up with S6 pupils. Pupils thought that this worked well.
Children and young people made the following list of top tips for a smooth transition from one
school to another.
Arrange visits to the new school before moving (most thought that two visits was ideal)
Have a chance to meet pupils from the new school and make friends
Have a meeting with the new school before the move to discuss support requirements
Have a meeting a few weeks after the move to make sure the support is in place
Have all the support ready at the new school
Have a buddying system
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Make sure the child or young person knows about the systems in the new school (e.g. if the
corridors have a one-way rule)
Leaving school
This was primarily discussed in groups 1 and 2 as most of the younger group had not begun to
consider this issue yet. Almost all the young people said that they thought leaving school had been
or would be scary but it was an exciting time too. It was clearly a vitally important stage in the
young people’s lives. Young people suggested that planning for this event should begin two years
before leaving school.
“Leaving school for me was pretty daunting, it was, it was quite scary… you were in your own little
bubble with all your friends and you were going out into the big bad world if you left school.”
Young person group 2
Good preparation and having appropriate support in place helped allay these fears.
“I don’t [think leaving school would be scary] because when you leave school it’s like you’re going
on to the bigger world as they say in school. You’re going on to bigger and better things like
college, maybe get a job, but obviously you would also need some support as well for if you moved
into your own house.”
Young person group 2
Young people went on to identify ways in which the transition from school can be eased.
Visit the place you are moving on to
“You know what to expect, what equipment they have and what resources they have. You can tell
them face to face what you need.”
Young person group 2
Provide training for college and university staff in supporting people with disabilities. Training
should cover practical aspects of support as well as attitudes.
“One thing that colleges or universities should have is training for people to support people with
disabilities. People get held back because a lot of places don’t know.”
Young person group 2
‘No false promises’ – young people felt strongly that if a college or university were unable to
provide the appropriate support it was essential that they were upfront about this so that the young
person could make an informed choice about what to do.
“I needed a Dictaphone, scribe and computer. I was promised these but they said I was going to
get an auxiliary twice a week [instead] so they broke their promises.”
Young person group 2
An extra year at school for those who feel they need this – there was a strong consensus that there
should be greater flexibility in terms of the age at which pupils leave school.
“I felt as if I wasn’t ready but they told me I was.”
Young person group 2
“I had to fight to get an extra year. I felt as if I wasn’t ready. The school wanted me to stay on but
the council said they couldn’t afford it. By the end of this year I’ll be ready to leave school and go
to college.”
Young person group 2
Starting to plan as early as possible so that support can be put in place. Young people strongly
recommended a two year preparation process.
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“[planning should start] a good couple of years in advance and sort out funding.”
Young person group 2
“[planning should start] a good couple of years in advance for colleges to be aware of what you
need.”
Young person group 2
More support with leaving school and a trial period in case things don’t work out.
Conclusion
The children and young people who participated in this work encompassed a wide range of ages,
experiences and support needs. Unsurprisingly the views that were expressed varied between
groups and individuals. However a number of points came out strongly from across the groups. In
particular the desire of children and young people to be involved in decisions about their education
and about the support they receive. Children and young people consistently stressed the
importance of their views because they are in the best position to identify their needs and know
their strengths and limitations. Although many of the children and young people already had
experience of being involved in this process (primarily through meetings), the large majority felt this
involvement could be ‘tokenistic’ and spoke about feeling ‘daunted’ or ‘nervous’ at meetings.
Those who took part in this work offered a number of suggestions to better enable them to be
involved. This included ideas to improve meetings and suggestions for alternative ways for
children and young people to express their views.
The idea of having a supporter was strongly welcomed and children and young people viewed this
as a measure that would significantly help them to be involved and communicate their views. It
was clear from children and young people across all three groups that they viewed the additional
support needs process as dealing with important and often sensitive or personal issues. For this
reason it was stressed that a supporter and a child or young person would have to build a positive
and close relationship based on mutual trust. The responses also suggest that a supporter would
require a strong understanding of the additional support needs process in order to effectively
support the child or young person including speaking on their behalf at meetings, keeping them
informed, and clarifying complex points.
Almost all of the children and young people had experience of transition, whether from primary to
secondary school, between schools, or leaving school. Leaving school was clearly a crucial time
and the need for thorough planning and appropriate support was emphasised. From experience,
young people recommended that realistically a two year process was required.
The overriding message to come from the civic participation events was that children and young
people place a high value on their education. They want their support needs to be met as
efficiently and effectively as possible so that they have the same opportunity as any other child or
young person to fulfil their potential.
Appendix i – Key Messages
Children and young people were asked ‘If there was one message you wanted to give the
Education Committee, what would it be?’
If you’re going to make decisions about young people inform them and include them in the
decision. Don’t let it just be a ‘talking shop’
Give the support young people with special needs require
Give all people a chance, People are human so treat them that way
Let young people choose their teachers (i.e. a young person on the interview panel)
We should get help in exams
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Need more support in school!!!
More funding for a supporter to come to meetings and go on outings PLEASE
I would like a supporter who likes me
Everyone to be treated the same within education
More equipment
Keep up the good work
I would like a supporter that was someone from the school
They [teachers] should tell us what they are going to do before they do it [i.e. give examples]
The most important thing that politicians could make better is focus on bullying as that is what
teachers fail to do
Teachers should not look on you from the outside (e.g. your background) but look at you from the
inside
Keep helping us
Don’t think of yourselves, think of us who need help!!!!!!
We need help with support!
I would like to have more visits with my family
Make the staff listen to the views of the pupil
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ANNEXE H - REPORTS FROM OTHER EVENTS
SUMMARY OF VISITS TO SCHOOLS
Introduction
As part of their consideration of the Education (Additional Support for Learning) (Scotland) Bill,
members of the Parliament’s Education Committee visited five schools between September and
November 2003 (see Appendix A) and discussed the Bill’s proposals with teachers, other
professional staff and pupils. This report briefly describes the schools and summarises the main
themes which emerged from the visits.
Schools visited
Cleveden School is a mainstream secondary school in Glasgow, which was refurbished in 2001
under a PPP contract and has a diverse social and linguistic student mix. It has a pupil support
centre. Around 30-40 pupils per year require learning support and currently 12 students have a
Record of Need (RoN), within a school roll of 1200.
St Oswald’s School in Cathcart, Glasgow, is a secondary school which caters for around 125 pupils
between the ages of 12 and 19 who have special educational needs. All the pupils have a RoN or
are in the process of obtaining one. Most pupils have moderate learning difficulties and around 1015% have specific syndromes or conditions.
Drummond School is a Community High School in Edinburgh, which is a mainstream secondary
school, taking pupils with special educational needs. Approximately ¼ of the school population has
additional needs of some sort, all of which require some form of record keeping, including children
with social / emotional or medical difficulties, English as an additional language, looked after
children and children with learning difficulties.
Greenburn and Maxwellton Schools are community schools which share the same campus in
Maxwellton, East Kilbride. Greenburn is a special needs primary school whose 62 pupils all have a
RoN and have a variety of learning difficulties. Maxwellton is a mainstream primary school with 214
pupils and a nursery which caters for a further 80 children. Some of its pupils have medical needs
including some with physical difficulties. Six of its pupils have a RoN. Children often transfer
between the two schools.
Brackens School is a mainstream primary school in north-west Dundee with a school roll of about
320. It has a resources unit for children with additional support needs. There are currently 22 pupils
with special educational needs of whom 14 have RoNs. They all belong to mainstream classes and
spend as much time there as possible with additional support being provided by the resource unit.
Main themes emerging from the visits
The main points which were expressed by the participants in the various visits to the above schools
are set out in the remainder of this summary.
Mainstreaming, special provision and the new approach
There were mixed views on the trend towards more mainstream provision: not surprisingly,
teachers in both mainstream and special schools saw merit in their own school’s approach. It was
acknowledged that the general philosophy of mainstreaming was here for the foreseeable future;
however, many participants felt that there would always be a need for special schools.
Some teachers noted that the Standards in Scotland’s Schools etc. Act 2000 already provides that
every child has a right to mainstream education and were concerned that introduction of the
proposed Co-ordinated Support Plans (CSPs) will lead to a two-tier system.
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Records of Needs and Co-ordinated Support Plans
Most of the participants were critical of the current RoN system, which was frequently described as
a lengthy, bureaucratic and inflexible process. It simply expressed a child’s needs and the
Individualised Educational Programme (IEP) was usually seen as the main working document,
rather than the RoN.
Nevertheless, many teachers were ambivalent about its proposed replacement by CSPs, because
many parents felt that the RoN provided a guarantee of provision in law and that if it were to be
abolished, then some children would fall through the net.
Participants were not generally opposed to CSPs but there were concerns that they might take
more time and resources to produce than the RoNs and that it would be difficult to consult with
children in practice when drawing up a CSP.
One participant pointed out that if a pupil has a RoN the Scottish Qualifications Authority (SQA) will
enable special arrangements to be made for assessment. There is concern that any new
arrangements should also allow for special arrangements to be made where appropriate.
Although some participants felt that the number of CSPs would be unlikely to be less than the
number of RoNs, most were concerned that they would exclude many children. For example, some
children had health needs in addition to educational needs, but their needs might not be complex.
Perhaps only around 10% of children at special schools with a RoN would qualify for a CSP.
School transitions
Many participants felt that the transitions into primary school, from primary to secondary education
and on leaving school were often not managed carefully enough. For example, children at schools
will have been in contact with health professionals since they were babies. Their health needs tend
to be picked up quickly, but transition into school is not always as tidy as it might be.
Concerns were expressed about the alternative offered in place of the Future Needs Assessment
and the timescale for providing guidance at the school leaving stage should be extended if possible
from around 6 months to 12 months.
Tribunals and mediation
The proposal for a mediation and appeals process was supported by some participants while
others felt that parents would find a tribunal system difficult and the proposed mediation system
would not give them much assurance.
In relation to mediation, it was said that the culture will not change unless the service resource
changes.
Integrated working
Difficulty in accessing and co-ordinating with health and social work provision were reported by
teaching staffs at almost all the schools which were visited. Some said that the biggest difficulty
staff have is in getting the time to sit down together with other professionals. While some did not
feel badly supported by physical and occupational therapists, etc, others reported a shortage of
speech and language therapists and said that replacements for therapists were almost impossible.
Staff resources and training
There was a general concern that the introduction of the proposed new approach would depend on
the level of resources which were available. It was felt that there are not enough people with
special needs skills in the existing system. There seemed to be lack of clarity on widening the
definition of additional needs and if this led to a broader definition, then there will be resource
issues.
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Staff would not welcome more bureaucracy or an increase in workloads. CSPs will not be useful
unless resources for the service are available across the board. The key principle for intervention
for all children requiring support was the same whether they had behavioural or learning difficulties:
being able to spend enough time dealing one-to-one with the pupil and building a relationship.
Currently, the number of SEN teachers tended to be determined by the number of children with
RoNs and participants were unclear what method would be used to allocate staff to schools under
the new proposals.
Participants agreed that training and staff development were crucial to ensuring that there would be
effective support for children with additional support needs and that it should be a requirement for
all teachers. At one school, staff agreed on the need for a national standard for special needs skills
and that there should be a multi-agency approach.
Transitional implementation
A transitional or phased process of introduction was supported by some participants, but there
could be difficulties if it took too long: 5 years would be better than 10 years.
Martin Verity
Clerk to the Committee

Appendix A
Table of visits
Date
17
September

School
Cleveden
School, Glasgow

MSPs
Wendy Alexander
Rhona Brankin
Rosemary Byrne
Adam Ingram

Participants
Ian Valentine (Head teacher);
Wilma McGrath (Senior depute
head);
Yvonne Gray (Principal teacher and
support);
Auxiliary staff;
Pastoral care teachers;
Teachers;
Pupils

19
September

St
Oswald’s
School, Cathcart,
Glasgow

Lord James DouglasHamilton
Fiona Hyslop
Kenneth Macintosh

24
September

Drummond
Community High
School,
Edinburgh

Rhona Brankin
Lord James DouglasHamilton
Fiona Hyslop
Elaine Murray

24
September

Greenburn and
Maxwellton
Schools,
East
Kilbride

Robert Brown
Kenneth Macintosh

3 November

Brackens
School, Dundee

Robert Brown
Ken Macintosh
Elaine Murray

Gerry McDonnell (Head teacher);
David Clark (Deputy head);
Bill Cruickshank (Guidance);
Teachers;
Pupils
Muriel Buchanan (Head teacher);
Rosie Wilson (Acting assistant head
teacher);
Kate Langley (Principal teacher);
Teachers;
Pupils
Adelaide Duffy (Head teacher,
Greenburn);
Christine Hyndman (Head teacher,
Maxwellton);
Staff, including teachers, therapists
and nurse);
Pupils
Euan Smith (Head teacher);
Cllr Fraser Macpherson (Convener,
Dundee Education Committee);
Jim Collins (Education Department);
SEN and ASL staff
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MEETING WITH PARENTS – GLASGOW CITY COUNCIL
15 DECEMBER 2003
Present:
Robert Brown MSP, Convener of the Education Committee,
Margaret Low, Glasgow City Council
17 parents
Introduction
Margaret Low welcomed those present to the meeting, who were parents of children in Glasgow
with special educational needs, some in mainstream schools and others in special schools. The
purpose of the meeting was to discuss the Education (Additional Support for Learning) (Scotland)
Bill, which was currently being considered by the Education Committee of the Scottish Parliament.
Robert Brown explained the role of the Education Committee and the main provisions of the Bill.
He explained that he was interested in hearing the views of parents, which would be taken into
account by the Committee in considering the Bill.
During discussion, the following were amongst the points made:
Parents’ experiences of the current system
Parents said that they knew their children better than the people making decisions about them.
A number of parents had had difficulties with the present system of provision. A parent’s son had
had some sympathetic teachers at primary level, but since then it had just been conflict. It might
take until the October or Christmas after starting school before a child's problem gets recognised. It
had taken two-and-a-half years in another case in order to get a Record of Need (RoN) because
the process was so involved.
A parent’s health visitor and GP did not want to know about the child at eight months of age.
Children should have support even at this age and also at the nursery stage. The child should have
had intensive therapy at the age of one. The school was not even aware that the child had a RoN.
The Bill does not say how support will be provided for children under three or for young people.
Many parents faced a problem with transport. It was stated that in England, adequate provision of
transport was part of the equivalent of the RoN.
A parent had an autistic child who did not have a RoN. The problem is with the health service not
the education service.
A parent had had a good experience with a RoN: it gave a feeling of security. If a child has severe
difficulties, the RoN is relatively straightforward to obtain but it is more difficult for children with a
moderate or a less severe need.
Parents felt that a lot of time was lost if a child was incorrectly placed. This could happen either
because a child had been in placed in mainstream provision, but it could also happen the other way
round.
There were situations where parents and professionals were in agreement on best practice, but in
other situations, for example autism, there was not a consensus. There were different views of
what is appropriate. Parents did not feel that they had sufficient support from the system. Often an
internet site would be more informative to parents than professionals.
The New Start programme run by a local Jobcentre had been very helpful.
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Mainstreaming and special provision
A number of parents felt that a shift to mainstreaming can often be at a cost to the mainstream
children. The experience of other parents was that mainstreaming did work for their children.
Robert Brown said that the Bill would place a general duty on authorities to provide for additional
support for learning which appeared to be clearer and better than before. In reply to a question as
to whether special provision should not continue, Robert Brown said that there needed to be a
linkage between special provision and mainstream provision. He said that it must be difficult to
provide all health needs within a mainstream setting.
A parent’s child was at the Royal Blind School and the parent would be horrified if the child did not
have access to this specialised provision. Robert Brown said that there was no threat to the
national special schools. There should be the ability for mainstream schools to cope more
effectively with children with additional support needs.
Some parents felt that the philosophy of promoting inclusion into mainstream was dangerous and
would result in a more expensive system. The approach should be what was best for the child. A
flexible system was required. Specialisation in certain schools was probably the best solution but it
did not always work, e.g. for children with behavioural difficulties. There would be some regret if, for
example, children with Attention Deficit Hyperactive Disorder (ADHD) went to specialist rather than
mainstream provision.
RoNs, Co-ordinated Support Plans (CSPs), Personal Learning Plans (PLPs) and
Individualised Educational Programmes (IEPs)
A number of parents felt that the PLP was very much the way forward. It would not take up many
resources, and a PLP process for all children would remove stigma. Assessment goes on every
day in schools and PLPs could be standardised. IEPs vary a lot from school to school.
A parent had assumed that if a child had a RoN then it would get a CSP and was concerned to
hear otherwise. A parent, whose child was autistic, supported the proposed CSP.
It was noted that the RoN does not guarantee provision and was not very specific, but parents felt
that the support which followed from it would be removed if RoNs were abolished. There was
concern that a child's support might be lost where a child currently had a RoN but would not have a
CSP. A parent said that the RoN went from the age of two whereas the CSP would be from the age
of three.
Resources
Robert Brown said that although resources were better than they were 10 years ago, the recent
Audit Scotland report had identified gaps in funding for provision for additional support needs.
A number of parents said that there was tension between health services and education services.
A lack of resources meant a lack of educational psychologists, and a lack of therapists.
Mediation and Tribunals
The proposed introduction of an additional support needs tribunal was generally supported.
Parents felt that sometimes bringing in lawyers was the only way to get anything done and to get
people to listen, but there was a concern that it appeared that a case could not go to a tribunal
unless the child had a CSP.
Parents said that mediators must be neutral and should not be paid for by the council. Robert
Brown asked if services should be available at e.g. Citizens Advice Bureaux.
Parent said that mediators would not necessarily have professional experience, so professionals
should be involved in the mediation process. Parents would need to invest a lot of trust in a
mediation service before it could be seen as independent.

218


629

Education Committee, 2nd Report, 2004 (Session 2)– ANNEXE H
It was felt that there should be a duty on councils to support advocacy services and noted that
advocacy groups were not necessarily trained in law.
Code of Practice
Parents felt that there were already good guidelines in existence but they were not properly
enforced. Robert Brown said that the proposed code of practice could provide a mechanism for
standardisation.
Rights
Parents said that in the proposed Bill, parents would have the right to “ask” an authority to perform
certain actions, but they felt that words like “ask” and “request” did not amount to a right.
There is a gap in the Bill on the SEN / Disability Rights Commission tribunal which appeared to
cover additional and auxiliary aids in England but not in Scotland.
Martin Verity
Clerk to the Committee
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EQUAL OPPORTUNITIES COMMITTEE
EXTRACT FROM MINUTES
10th Meeting, 2003 (Session 2)
Tuesday 9 December 2003
Present:
Shiona Baird
Marlyn Glen
Mrs Nanette Milne
Mrs Elaine Smith

Frances Curran
Marilyn Livingstone
Cathy Peattie (Convener)
Ms Margaret Smith

1. Item in private: The Committee agreed to take item 4 in private.
2. Education (Additional Support for Learning) (Scotland) Bill: The
Committee heard evidence from:
Nicky Brown, Contact a Family Scotland
Albi Taylor, Contact a Family Scotland
Douglas Hamilton, Barnardo’s Scotland.
4. Education (Additional Support for Learning) (Scotland) Bill (in
private): The Committee considered the evidence received to date.
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Education (Additional Support
for Learning) (Scotland) Bill:
Stage 1
The Convener: Under agenda item 2, I
welcome Nicky Brown and Albi Taylor from
Contact a Family Scotland and Douglas Hamilton
from Barnardo’s Scotland, who are here to give
evidence on the Education (Additional Support for
Learning) (Scotland) Bill. I will invite members to
ask questions and panel members will participate.
If witnesses want to say something about the
issues that are being discussed, they should feel
free to speak.
Do the witnesses support the general aims of
the bill, as set out in the bill’s policy
memorandum?
Nicky Brown (Contact a Family Scotland):
Yes. Contact a Family Scotland supports the bill’s
general aims, but we think that there are issues
that need to be addressed.
Douglas Hamilton (Barnardo’s Scotland):
Barnardo’s Scotland also supports the general
principles of the bill and the proposed new system,
which we think will be much more comprehensive
and supportive than the current system. We
welcome the broadening of the definition of people
who will be covered by the legislation.
The Convener: A number of questions will be
asked. If there are issues that you think should be
addressed that have not been dealt with, I will give
you an opportunity to deal with them at the end of
the session.
Do you agree with the proposed definition of
“additional support needs”?
Douglas Hamilton: As I said, Barnardo’s is
pleased with the new definition of additional
support needs. As an organisation, we work with a
wide range of children and young people who
have additional support needs who would be
classed as having special educational needs. In
addition, there are children who are affected by
homelessness, parental substance misuse and
HIV and AIDS, and there are young offenders and
children who are looked after. The list could go on
and on. In reality, many of those children might
need additional support in their education but, as
the system currently stands, the education
legislation excludes them from additional support.
We are pleased that the bill will broaden out the
definition, in particular to take account of social,
emotional and behavioural difficulties, because it
has always been difficult to know whether those
would be included in special educational needs.
The Convener: Parents with children with
special emotional needs feel that their children will
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fall through the net because the bill will not
recognise them.
Douglas Hamilton: Do you mean children with
social, emotional and behavioural difficulties?
The Convener: Yes.
Douglas Hamilton: That was one of the
concerns that we raised in our response to the
draft bill. There are differences of opinion on how
to assess social, emotional and behavioural
difficulties, and on the definitions. In our initial
consultation response, we argued that there
should be national guidance on how to assess
social, emotional and behavioural difficulties. We
are pleased that the code of practice will provide
guidance on social, emotional and behavioural
difficulties.
Nicky Brown: We agree with the definition,
because it covers a wide spectrum of children with
different and complex support needs. However, it
has not been opened out to include children who
have input from people from voluntary and paid
organisations. If that structure is not there in the
first place, who will support those children?
Albi Taylor (Contact a Family Scotland): The
concern with current legislation is that the
definition is too narrow. Many more children will
qualify under the bill but, in reality, the new
definition is almost identical to that in current
legislation. Circular 4/96, “Children and Young
Persons with Special Educational Needs”, states:
“provision for special educational needs means
educational provision which is additional to or otherwise
different from that generally made for those of the same
age”.

The bill defines additional support needs as the
requirement for provision, to help a child or young
person to benefit from education, that is additional
to or different from what children or young persons
of the same age normally receive. To my reading,
those are almost identical. The problem is not with
the definition, but with the implementation and
monitoring of the procedures. Without adequate
monitoring, one has to assume that the same
criticism will be directed at the bill as is directed at
existing legislation.
Mrs Nanette Milne (North East Scotland)
(Con): You have touched on my question to some
extent, but I want to consider the effect on equal
opportunities. Will the bill have a positive effect on
equal opportunities? Do you agree that it will help
to ensure that children and young people with any
type of additional support need will benefit from
the same quality education as their peers?
Douglas Hamilton: It will have an impact on
equal opportunities. The wider definition is of great
benefit to the children and young people whom we
work with. The fact that a duty will be placed on
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local authorities to identify and assess will be of
great benefit and will assist many of those
children.
Albi Taylor: I know that the equal opportunities
section of the policy memorandum states that
“The Scottish Executive is committed to promoting equality
of opportunity for all”,

that children and young people will get
“the same quality of education as … their peers”,

and that equal opportunities are
“essential to develop their potential”,

but, in reality, although the bill provides legal
rights, co-ordination and appeal rights, it does not
provide equality of opportunity.
Mrs Milne: In the written evidence from
Barnardo’s, you state:
“some more thought needs to be given to ensure that the
needs of all children with additional support needs are
adequately addressed”.

Will you expand on that?
Douglas Hamilton: That has been one of our
main concerns during the consultation process.
The background to the legislation is the
development of special educational needs
legislation. During the consultation process, the
meetings in which we have taken part have
involved people representing those with records of
needs and representatives of bodies that are
concerned with special educational needs. We
have been trying constantly to remind the
Executive and Parliament that the widening of the
definition means that the new legislation will affect
a large number of other children, although groups
representing them have not been engaged in the
process as much as they could have been. Partly,
that is because a lot of groups have not realised
that the bill will impact on them. The ones that
have been most vocal about their concerns are
those that are already involved in the special
educational needs system.
Some of our services that deal with looked-after
children who do not have a disability or a
communication difficulty that would have made
them eligible for a record of needs are still trying to
get their heads around how the bill can help them.
Our push has been to ensure that all young people
who will be affected by the legislation are
considered during the consultation process.
Marlyn Glen (North East Scotland) (Lab): The
written submission from Contact a Family Scotland
states:
“Currently parents enjoy legal rights to protect service
provision from within the education authority. These rights
will be removed by these proposals and replaced with a
new dispute resolution procedure.”

Will you expand on that statement?
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Albi Taylor: I am not sure that any of my
colleagues could expand on the definition of
dispute resolution. As part of my research for my
appearance today, I asked a few colleagues for
their thoughts on dispute resolution. Most felt that
it was unclear and that it sounded like something
that would be done by the education department.
Nobody was sure whether it would be an
independent process. Most people felt that it
sounded like a complicated quagmire and that, if
we had a rights-based education system, there
would be no need for dispute resolution. It was
also suggested that the idea throws up the strong
possibility of a two-tier process developing. For
example, if the parents of a child who currently
has a record of needs but does not qualify for a
co-ordinated support plan are not happy with the
situation, they will find that the tribunal route is not
open to them, because the tribunal will be able to
take only approved co-ordinated support plan
cases, so parents will be referred to the dispute
resolution process as a means of pacifying them.
That would mean that there would be a first and
second-class resolution system. To ensure that all
children have an equal right to appeal decisions,
only one route should be available.
Nicky Brown: A similar concern is raised by
local authorities’ differing abilities to provide
financially for educational needs services. In
recent years, the financial difficulties of Scottish
Borders Council have had a big impact on children
with special needs. Whether their needs would be
covered by the bill or are catered for outwith the
education authority, it has always been down to
the educational psychologist to bring on board
elements relating to additional needs. If the
educational psychologist is not the main pivot in
that process any more, who will be?
Marlyn Glen: That is an important point.
Will Douglas Hamilton state his views on the
removal of compulsory assessments?
Douglas Hamilton: We are satisfied with the
concession in section 6 that allows parents to
request an assessment, even though the
compulsory assessment has been removed.
Marlyn Glen: From an equal opportunities point
of view, will that be an effective way of working?
Douglas Hamilton: I think that it will be. The bill
will require a change in people’s mindset. The new
general duty and the fact that anyone who
requests an assessment should be assessed
opens up the process to a much wider range of
people than could currently be included in the
system.
Nicky Brown: That would also apply to Scottish
Borders
Council,
where
the
educational
psychologist is the pivotal person for additional
needs. If parents are responsible for choosing
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assessments, will they be knowledgeable enough
to know which assessment will be their best route
into services within the authority’s remit? If a
parent
specifically
chooses
the
health
assessment—which as a rule they would get in
any case—will that put a duty on the authority to
look into additional needs? At the moment, I do
not think that it would.
Elaine Smith (Coatbridge and Chryston)
(Lab): We have already touched on the fact that
the bill proposes to replace the record of needs
with the co-ordinated support plan. I want to
explore that issue further, as a number of
concerns have been raised, some of which the
Executive took on board when redrafting the bill.
Do Contact a Family Scotland and Barnardo’s
Scotland support the replacement of the record of
needs with the co-ordinated support plan?
Albi Taylor: Both the record of needs and the
co-ordinated support plan are purported to be for
children and young persons with significant and
enduring needs, who require support over a long
period. I am at a loss to understand how about
9,000 children who have a record of needs will not
qualify for a co-ordinated support plan. A child can
be classified as having an additional support need
if outside agencies are continuously involved with
them. My son has autism and fell away from
speech and language therapy because the service
was woefully understaffed. He still has significant
and enduring needs that have an adverse effect
on his education, but under the new guidelines, he
will not qualify for a co-ordinated support plan.
Douglas Hamilton: We favour the co-ordinated
support plan, but we have a number of concerns
about how it has been set up.
A co-ordinated support plan must be about coordinating support. For a plan to be produced, a
child must receive support from a variety of
agencies. In the initial consultation, we asked
which agencies were meant. We suggested that
voluntary agencies should be included in the
definition, and the bill indicates that voluntary
agencies may be identified through regulations by
Scottish ministers as appropriate agencies to
provide co-ordinated support.
However, the definition must be wider than that.
Co-ordination does not depend on whether
someone is supported by a health authority, an
education authority, a social work department or a
voluntary agency. A family member or neighbour
may provide support. Structures may be very
informal—a child may receive additional support
from anyone outside their school. Informal support
needs to be co-ordinated every bit as much as
official support, because it may be making the
difference. Barnardo’s Scotland and I are
concerned about the current definition that
requires agencies to be involved in supporting a
child.
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The prediction for the number of children who
have a record of needs but who will not receive
co-ordinated support plans has been mentioned.
We must ensure that every child who requires a
plan receives one. It seems crazy to take rights
away from children and families who currently
have them, to reduce levels of support and to
reduce legal entitlements. In my view, far more
children will qualify for co-ordinated support plans
than qualify for records of needs. The figures in
the financial memorandum on the number of plans
that will be needed do not seem to add up.
Elaine Smith: The committee should pursue
that point from an equal opportunities point of
view. Albi Taylor mentioned autism, but concerns
have also been expressed about dyslexia.
Albi Taylor: If a child has a single impairment
and there is not a secondary call-in of health or
social work services, they will not qualify for a coordinated support plan.
Elaine Smith: Some time ago, concern was
expressed that legal challenges could be mounted
to decisions about records of needs. Earlier, you
indicated that legal challenges will be replaced by
a dispute resolution procedure. What are your
views on that? Do you think that, at the end of the
dispute resolution procedure, people should still
have the right to mount a legal challenge?
Douglas Hamilton: That is where the tribunal
comes in. It will deal with disputes about coordinated support plans.
Elaine Smith: Will that be adequate?
Douglas Hamilton: I have concerns about that.
Legal aid will not be available. The Executive has
said that it will encourage education authorities not
to take legal representatives to tribunal hearings.
To be honest I cannot see that happening, and if
the education authorities take along legal
representatives, it is understandable that parents
will also want to have legal representation.
Parents will have to find the money to be able to
do that. That is an issue, particularly because the
bill as it stands does not contain provision for
independent advocacy.
We are also concerned about the jurisdiction of
the tribunal. Although tribunal decisions are
binding on the local education authority, other
agencies might need to be bound by those
decisions in cases that involve co-ordinated
support plans.
Elaine Smith: In your submission, you talk
about the role of supporters. You say:
“we have concerns about gaps that may arise because a
parent cannot or will not participate.”

You recommend
“a duty to make provision for ‘supporters’”

and consideration of
“the potential role of independent advocacy services.”
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Does the submission contain all the detail that
the committee needs to have on those proposals
or would you like to say anything further on the
subject?
Douglas Hamilton: We were particularly
pleased that the original draft bill and the
accompanying documents contained provisions for
supporters. However, the provision is not
mentioned in the bill as introduced; it is mentioned
only in the policy memorandum. Two or three
concerns arise as a result. Many Barnardo’s staff
could be asked to become supporters, because
we provide support in different situations for the
child and their family. Our services are stretched
at the moment, as are most voluntary and social
services. If agencies were asked to act in that
capacity, the additional time that would be
required would need to be recognised in some
way.
Another concern relates to the need to ensure
that families who do not have someone whom they
can call on as a supporter have access to
supporters. If a family wants a supporter to attend
a meeting with them, they want someone who
knows the subject area. It might be nice to have a
spouse, an aunt or another family member there
as a supporter, in the sense of hand-holding and
so forth, but ideally a supporter is someone who
knows the system and who can give advice about
how to act at meetings. A duty should be placed
on the education authority to make supporters
available to families.
Elaine Smith: My final question is for Contact a
Family. You touched on this issue earlier in
response to a question from Marlyn Glen. In your
submission, you talk about your concern that,
when no other services are involved, there is
“no requirement for such co-ordination for services solely
from within the education authority.”

You touched on the role of the educational
psychologist. Will you expand on those concerns?
Nicky Brown: As the parent of a disabled child,
I can speak about how things work for people such
as educational psychologists in the Scottish
Borders. Because of its limited financial budget—
whatever the reason for that is—Scottish Borders
Council has problems in supplying education
services, never mind the special needs provision
that comes from outwith the education remit. The
bone of contention that I have with the withdrawal
of the record of needs is that it has the legal status
behind it that is needed to force the issue. From
what we have heard so far about CSPs, we do not
think that they will have the same legality. It is
purely for that reason that parents like me will be
reluctant to give up the record of needs.
The Convener: I have often heard parents of
children with special educational needs say that
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they have to fight for everything that their children
get. They talk about having to battle all the way
through the process. Will the bill make the
situation easier or worse for parents?

regarded as equal because they would all have a
personal learning plan, regardless of how much
was in it. You do you not think that that is an issue,
though.

Nicky Brown: Like Albi Taylor, I have a son with
Asperger’s syndrome. In all honesty, I think that
the bill will make the situation worse. It will take
the legal status of the record of needs away from
me. I need that to be able to force the issue.

Albi Taylor: I suppose it is, but the real issue is
what is mandatory. At the end of the day, there is
an enormous financial strain on special
educational services. Everyone is in favour of
better co-ordination, which is fundamental to the
system, but it has to be used across all services.
To achieve a multi-disciplinary approach, the bill
would need to cover more than just education.

Albi Taylor: At the first consultation that I
attended on the Education (Additional Support for
Learning) (Scotland) Bill, at the beginning of the
year, I said to the gentleman who was sitting next
to me, “I have a record of needs for my son.” He
said, “You will automatically get a CSP.” At the
next meeting, it turned out that that is not the case.
I had to fight with blood, sweat and tears for 18
months to get a record of needs for my son.
Parents of children with special needs do not need
any more pressure, or to have to face all these
people who know what they are talking about. We
sit at night going though screeds of paper, trying to
teach ourselves the language. I finally got a record
of needs for my son, Jack. He has had it for two
years, and now it is going to be pulled, along with
all the support and everything that we have
worked for. Jack’s needs are not any less
enduring just because the Government has
changed its policy.
10:30
Shiona Baird (North East Scotland) (Green):
Parent groups that gave evidence to the Education
Committee on 3 December suggested that there
should be a universal mechanism for recording all
children’s educational objectives, as opposed to a
three-tier system, with personal learning plans,
individualised educational programmes and coordinated support plans. Will you state your views
on that suggestion?
Albi Taylor: The existing mainstream system
should be strengthened by personal learning
plans, and all children should have such plans,
because any child might require additional support
at some time in their life. There is a need to focus
on the planning process and not on
documentation, to ensure that plans are actively
co-ordinated and that children receive the support
that they need to remain at their peer level.
Nicky Brown: We must also bear in mind coordination between health boards and education
authorities. For example, co-ordination is needed
for a speech therapist to go into the education
side.
Shiona Baird: I thought that you might believe
that the suggestion that I referred to would provide
for more equality for all children, across the board,
and less discrimination. All children would be
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I do not know whether you were going to ask
about tribunals, but it is a big concern that the
tribunals will have no authority over health and
social work, regardless of what is decided at them.
Even if a tribunal decides that a child needs
speech and language therapy, and that is in the
child’s CSP, the tribunal will have no power to
insist that the health board provides that therapy.
The worry is that the system will become a tiered
system rather than a support system. Children can
have all the plans we like, but if those plans are
not enforced, we will struggle to cope. Speech and
language therapy is so understaffed and
educational psychologists are changing all the
time. Those areas are struggling to keep up and, if
it is proposed to increase the number of supported
children, there will have to be huge financial
backing.
Marilyn Livingstone (Kirkcaldy) (Lab): My first
question is directed to the witnesses from Contact
a Family Scotland; it follows comments on the
Disability Discrimination Act 1995 in your
submission. Are you concerned that there will be a
gap in the legislation if the bill does not make
provision for aids and adaptations?
Albi Taylor: When the Disability Discrimination
Act 1995 was extended to education in 2001, it did
not cover auxiliary aids, which were explicitly
excluded because they were covered at that point
within the special educational needs framework. It
was assumed that the record of needs would
cover the child in that respect. However, now that
the record of needs is being pulled, an unintended
gap has emerged between what it covers and the
bill itself because the CSP will not cover that
particular matter. Furthermore, there is no
additional route of access, because it was never
deemed necessary.
As a result, there are no rights under the
proposals. The 50 per cent of children and young
people with disabilities who are supported under
existing legislation but who will not receive a CSP
will have no alternative access to auxiliary aids
and services and will receive no protection for the
auxiliary aids and services that they already
receive. That is particularly the case for those who
have single disabilities such as dyslexia, hearing
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impairment and autism—which are all clearly
included within the definition of disability in the
Disability Discrimination Act 1995—and who do
not access services from health or social work.
That reduces their chances of benefiting from the
Government’s commitment to inclusion.
The way forward would be to allow anyone with
a disability as defined under the Disability
Discrimination Act 1995—where the condition is
present for more than a year and has a significant
impact on day-to-day activity—to retain their legal
right to appeal through tribunal, or their external
right to independent appeal. The bill takes away
that equal opportunities right.
Marilyn Livingstone: I am quite concerned
about the gap that you mentioned. For example, in
relation to autism, constituents have highlighted
the fact that under the current system a youngster
might have a learning plan for two thirds of the
year but receive no support when they are not in
school. Indeed, I have been examining that major
issue in my own local authority area. Services for
people who require continual stimulation stop for a
third of a year. Will that situation worsen under the
proposed legislation and, if so, why? Will you also
elaborate on your comment that there would be no
authority over health and social work? How will
that impact on the other third of the year in which
services stop? What changes are needed?
Albi Taylor: Many cases involving auxiliary aids
and services are being referred to the Disability
Rights Commission. However, the Commission
has to make it clear that those aspects will not be
covered by the tribunal. Obviously parents find
that to be astonishing, because the tribunal will
cover everything else.
The Disability Discrimination Act 1995 was
never meant to stand alone; rather, it was
supposed to work in partnership with the SEN
framework. As I have said, people are struggling
to get what they can. If the services in question
are pulled, those people will be in a worse
position. As far as health and social work is
concerned, the paediatricians, speech and
language therapists and so on to whom I have
spoken have said that they want to be covered by
the tribunal. They know that if they are covered,
their managers will have to find the money to fund
services.
Far too much of the proposed legislation relies
on good practice. It would be fantastic if everyone
could adhere to the code of practice, the manual
of good practice and circular 4/96. However, they
are only guidelines. Parents come back to me
from hearings and say, “They said they were only
guidelines”, and I think, “Well, exactly”. Everyone
is up to their ears in work and no head teacher is
going to say that they will take on more
educational psychologists. Unless the matter is put

244

on a more mandatory footing, many more children
will fall through the gap.
Marilyn Livingstone: I was going to ask you for
your views on the proposed tribunal service, but I
think that you have more or less answered that
question. Do the other witnesses want to comment
on that before I move on?
Nicky Brown: As Albi Taylor has just pointed
out, the code of practice is good if it is adhered to.
However, if the situation is not coherent from
region to region, we could end up with a postcode
lottery.
Albi Taylor: The difficulty is that the children
and young people who will access the tribunal
system will have the most significant and enduring
additional support needs, but will not be afforded
the right to legal aid and legal representation at
the tribunal hearing. I suggest that it will be a
breach of human rights and of equal opportunities
if their cases are compared to those of children
and young people who have additional support
needs but who do not have a CSP and can access
legal aid if they qualify. That is a real issue for
parents, because children from low-income
families will be put at greater disadvantage if those
families cannot afford legal representation.
Parents and young people will be able to refer a
case to the Court of Session on a legal point, but
how will they know whether a legal point has been
breached? It is clear that parents and young
people will be at a disadvantage in presenting their
cases and in cross-examination.
Marilyn Livingstone: I want to take a step back
and discuss independent mediation services.
What do you think of the proposal that education
authorities will have a duty to make provision for
independent mediation? Can many issues be
ironed out at that stage?
Albi Taylor: The worry with that proposal
relates to how independent such mediation would
be. At the consultations that I attended, it was said
that the local authority would run the service but
that the mediation would be independent. A
genuine issue involving the establishment of trust
is involved. If trust has been stripped away and
people have to go to mediation, they will not want
to go to a local authority mediator. Even if
mediation were completely independent, it
seems—sadly—that
councils
could
ignore
decisions, irrespective of the findings or the
outcomes of any mediation.
Douglas Hamilton: Barnardo’s supports the
introduction of mediation, but I agree that it is
important that such mediation must be seen to be
independent. Obviously, the attraction of
mediation is that it tries to deal with matters in
order to prevent confrontational situations. In our
experience, confrontation with an authority is often
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the most draining part of the process, so anything
that can be done to minimise such battles and to
provide as many alternative options as possible is
a positive thing.
Marilyn Livingstone: I take your point. We
would want such matters to be resolved through
independent mediation. Albi, how would you
improve matters?
Albi Taylor: The whole tier system would have
to be removed. The tribunal should have power
over all additional support for learning matters. All
children should have a right to access the tribunal
and that tribunal should have power over all CSPs.
We are talking about multi-agency working, but if
the court can mandatorily pull only one section of
that work, there will not be multidisciplinary
working and efforts will fall at the first hurdle.
Margaret Smith (Edinburgh West) (LD): Many
parents also raise with us their concerns about
transitional arrangements. Parents might have
concerns about a child in full-time education, but
they can also be concerned about their child’s
leaving their educational facility—I have heard of
two cases in the past week alone. What are your
views on the transitional arrangements in the bill?
In particular, Contact a Family has said that a
minimum of 12 months is too short a transitional
period. Should that period be extended in the bill
to, say, 18 months? What do you think about the
arrangements that are outlined?
Albi Taylor: With the record of needs, transition
is planned from age 14. We do not want the
current situation to be worsened. More children
with complex needs are leaving school and are
living when perhaps they would not have done so
before life expectancy was increased, so that is an
increasing concern. The resultant pressures are
emerging as a key issue for families.
For Contact a Family Scotland, 14 seems to be
the minimum age at which planning should start,
but the draft bill proposed a minimum of six
months, which the post-consultation document
increased to a mandatory minimum of 12 months.
Bearing in mind the record of needs minimum of
six months from start to finish, a straw poll of
parents at last week’s consultation showed that
only one in 15 had achieved record of needs
planning within six months. The average was 18
months, which is three times the mandatory
minimum level.
If the mandatory period for effective planning for
a child is 12 months but effective planning ends up
taking three times as long as that—36 months—
how many children will find themselves out of
secondary education with no support or planning
in place for tertiary placement proposals? The
notion of multi-disciplinary working is again being
flagged up. Adult services need to be given the
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time to plan effectively for an individual’s future
and if, as a result of poor or rushed planning, the
individuals concerned are at a disadvantage
compared with their peers, their access to equal
opportunities will be reduced.
10:45
Douglas Hamilton: I support many of the
concerns that people have raised around
transition, although it is not something that we
have considered in detail. It is important to
remember that a wide range of children will be
covered by the co-ordinated support plan. There
must be a minimum time scale and it must be
clear that, although the minimum time scale is 12
months, the individual needs of each child should
be taken into account and planning must start at
the appropriate stage. Whatever time scale might
be set—even if it is 18 months—planning will in
some cases have to start earlier.
Margaret Smith: Are you generally happy that
the present situation regarding future needs
assessment will actually be changed? Has the
current system caused concern in the past?
Albi Taylor: I have a bit on that subject in my
submission, but I cannot find it at the moment.
Margaret Smith: I think that your submission or
explanatory notes said that some parents who had
been consulted said that they were unhappy with
the way in which things worked at the moment and
that the transition period was quite difficult. Have
you had any feedback from parents about the
need for the system to be changed?
Albi Taylor: Off the cuff, I would say that any
concerns that exist will only be heightened by an
adverse adjustment in the time scale. That goes
back to the issue of multi-disciplinary co-ordination
between health and social work. If a child with
disabilities requires services, the child should
receive that support, no matter where he or she
comes from.
Margaret Smith: The convener has already
highlighted the fact that some parents feel that any
support that they have managed to get for their
children has been as a result of a hard battle.
There are overarching issues, obviously, relating
to lack of staff and resources. I believe that the
issue of resources is picked up on in the
Barnardo’s submission.
Section 3(2)(b) of the bill provides a sort of getout clause by saying that the education authority is
not required to do anything if doing so
“is not practicable at a reasonable cost.”

That seems to be a “get out of jail free” card that
might be used because of a lack of resources. Do
you believe that the financial memorandum’s
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conclusions about the level of resources that are
required are correct? What do you think about
section 3(2)(b)? Do you have any other comments
about personnel? I note that comments have
already been made about the lack of speech and
language therapists, clinical psychologists and
others. Given that we are talking about reducing
the number of people who have co-ordinated
support plans, but extending additional support
across the board, will we have a problem in terms
of staff availability?
Douglas Hamilton: Yes. That is the starting
point of my answer, although I will not pretend that
I know the figures. The Scottish Executive has
worked out the figures using various formulae and
statistics, but I will not go into the detail. However,
when the bill was published, the financial
memorandum was the first thing that I looked at. I
did that because of the Audit Scotland report—
which was published earlier this year—about the
presumption of mainstreaming in the Standards in
Scotland’s Schools etc Act 2000. The report
highlighted that that presumption had not been
properly costed and that we probably still do not
know its cost implications.
My
initial
reaction
to
the
financial
memorandum’s statement that the expected
additional yearly costs for local authorities will be
about £2.7 million is that the figure seems to be
small. I do not have the details, but I do not
believe for a second that at present we meet the
needs of every pupil who requires additional
support, despite the great efforts of local
authorities throughout Scotland. If we were doing
that, new legislation would not be needed to give
those pupils additional rights. The legal rights to
additional support clearly need to be strengthened,
which will require additional resources. As I said, I
believe that, because of the range of needs that
will be taken into account in the wider definition,
more children and young people will have coordinated support plans than have records of
needs. That is why I have concerns about the
resources.
On the get-out clause in section 3(2)(b), it is
interesting that I have not seen the word
“practicable” used in other legislation. Section 15
of the Standards in Scotland’s Schools etc Act
2000, which introduced the presumption of
mainstreaming, has a similar financial clause to
the effect that the cost of provision of that
education must be reasonable and that it should
not affect the education of other pupils. I cannot
remember the exact wording of that provision, but
it seems to be stronger than the provision in the
Education (Additional Support for Learning)
(Scotland) Bill. At the very least, the financial getout clause in the bill should be similar to the one in
section 15 of the 2000 act. As local authorities will
not have sufficient resources to meet everyone’s
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needs, they will have to decide, on the basis of
priority, where to allocate resources. I doubt that
the word “practicable” is strong enough.
Margaret Smith: The financial memorandum
considers the costs of the bill to the Scottish
Executive and to local authorities, but I presume
that there will also be a knock-on impact in costs
to the voluntary sector.
Douglas Hamilton: Yes. For example, there will
be an impact on provision of the role of supporter,
although that is not covered directly within the bill.
The bill will have a knock-on impact on a range of
agencies.
Mrs Milne: The bill proposes a code of practice,
which will include guidance on identifying complex
and multiple factors in considering whether a child
should have a CSP, and on seeking the views of
children and young people and parents. Do you
have views on what the proposed code of practice
should contain?
Albi Taylor: I reiterate that, in the past, fabulous
codes of practice have been widely read but
widely ignored. The code of practice should set a
minimum level of service for people wherever they
are in Scotland: that would be the best hope for
consistency. My one question is: what will happen
if an organisation breaks the code?
Douglas Hamilton: My understanding is that a
statutory code of practice is a stronger tool than
guidance is because education authorities must
comply with it. That is why a code of practice is
proposed. I am pleased that the bill will introduce a
code of practice because, as was said earlier,
inconsistency throughout Scotland is one of the
big concerns with the record of needs; it is also a
concern about the new system. At least the code
of practice will set out the standards that will be
expected to apply everywhere.
When it comes to issues such as mediation,
dispute resolution and the tribunal, the code of
practice will play a key part in ensuring that young
people get the service that they are supposed to
get.
Shiona Baird: At point 14 in your submission,
you advocate additional rights for children where
the parents or carer
“cannot or will not participate.”

That is an interesting concept. How would you see
it working if it were included?
Douglas Hamilton: First it has to be said that
there are additional provisions in the bill to ensure
that the child’s voice is heard throughout the
process, which we support. One of the key things
that is missing from the bill is mention of children’s
ability to appeal or request assessment. Those
rights are given to parents and young people over
the age of 16.
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There are two threads of argument. The first is
about a rights-based approach. The Age of Legal
Capacity (Scotland) Act 1991 sets out that children
over the age of 12 have legal capacity to instruct a
solicitor and to bring civil cases in their own name.
That is dependent on maturity and there are
complications within that act. During the passage
of the Standards in Scotland’s Schools etc Act
2000, an amendment was lodged to give children
the right within the same framework to appeal
against exclusion from school. That recognises
that children have had legal capacity for a number
of years and that they should be able to exercise it
in decisions that affect them directly. Decisions
about children’s education, exclusion from school
and the support that they receive go right to the
heart of what the concern is about. In order to
achieve consistency with that, under the same
definition as that which is in the Age of Legal
Capacity (Scotland) Act 1991, children should be
able to appeal or request assessment in the same
way that their parents or young people aged over
16 will be able to.
The second thread of argument is about
practical issues. A child might require additional
support, because the parent is not capable of
supporting them. The parents of some of the
children with whom we work have substance
misuse problems or are going through a difficult
time because of homelessness, so they might not
be in the best position to fight on behalf of their
child or to make requests. On that basis, children
and young people should have the legal right to
make requests.
The Convener: Have you had the opportunity to
raise all the issues that you wanted to raise this
morning? I will give you a minute if you want to
make any other points.
Albi Taylor: I sit in front of you today as a
mother whose son has the same disability that he
had last week, but under the bill he will not qualify
for a co-ordinated support plan. As a result he will
not be allowed a right of appeal to the new tribunal
system. He will lose his right to his current
auxiliary aids and he will be less likely to succeed
in his current mainstream and fully inclusive
placement because of the removal of that support.
The Convener: Thank you for your evidence. I
suspend the meeting for five minutes to allow a
changeover of witnesses.
10:59
Meeting suspended.
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SUBMISSION FROM THE COMMISSION FOR RACIAL EQUALITY
Draft Education (Additional Support for Learning) (Scotland) Bill
The Commission for Racial Equality in Scotland (CRE) welcomes the opportunity to
respond to the consultation paper on the draft Education (Additional Support for
Learning) (Scotland) Bill.
The CRE is charged with three duties under the Race Relations Act, 1976:
•
•
•

working towards the elimination of racial discrimination;
promoting equality of opportunity and good race relations between persons of
different racial groups generally;
keeping under review the working of the Act

Legal Background
Since April 2001, education authorities in Scotland have had a statutory general duty
to promote race equality placed upon them by the Race Relations Act (1976) (as
amended). This duty means that education authorities must have due regard to the
need to:
a) eliminate unlawful racial discrimination;
b) promote equality of opportunity; and
c) promote good relations between people of different racial groups
The matter of additional support for learning is clearly related to this general duty in
the manner outlined above.
Scottish Ministers also placed specific duties on education authorities to assess the
impact of policies on pupils, parents and staff of different racial groups and to monitor
the operation of the policies. Again, for similar arguments referred to above, policies
and practices on additional support for learning should be assessed, monitored and
reviewed.
The Scottish Executive is also subject to the general duty, and in accordance with the
specific duties imposed by the Scottish Ministers, amongst other things, the
Executive needs to assess and consult on the likely impact of its proposed policies
on the promotion of race equality, and publish the results of the assessments and
consultation. As such, the CRE would expect that the impact on racial equality of
any proposed policy changes in the area of additional support for learning will be fully
assessed and consulted upon widely to include specific or targeted consultation with
black and ethnic minority communities. We would be interested to see the results of
your race impact assessment.
A large part of our response takes the form of a series of recommendations. We
have attempted to premise these recommendations through some relevant
background information. Before we outline the background and recommendations,
we have set out the four areas that give us the most concern.
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1.

Definition of Additional Support Needs
The CRE understands from the definition of additional support needs as given
on page 6 of the consultation document and the consultation events that we
have attended, that pupils for whom English is not their first language may be
regarded as having additional support needs. We would suggest that this is
clarified.

2.

Assessment and Intervention
While most of our recommendations focus on assessment and intervention,
we feel very strongly that any assessment process must recognise and
properly provide for bilingual children and their parents, and that the Bill and
subsequent guidance must reflect this.

3.

Interpreting/Translation
There is a distinct lack of suitably qualified interpreters/ translators across
Scotland. Unless this is positively addressed at a national level, the problems
that authorities and individuals currently face will remain.

4.

Section 3 - General functions of Education Authority
3 (2) (b) says that an education authority is not required to do anything which
is not practicable at a reasonable cost. We appreciate the reasoning behind
this, but we would seek assurances that education authorities be required to
report on the ‘things’ that they decide are not practicable on a cost basis.

Background
As far back as the 1950s and 60s there was concern about whether assessment
procedures dealt fairly with black (mostly Afro-Caribbean) children. For instance,
Carter (1988) found that black children formed 28.4% of pupils in Educationally Sub
Normal (ESN) schools in the Inner London Education Authority area, despite the fact
that they were only 15% of the school population. Coard (1971), in his now famous
How the West Indian Child is Made Educationally Sub-Normal in the British School
System, argued that the disproportionate number of black children in ESN schools
was a result of low teacher expectations and culturally biased assessment
procedures. Children were labelled as having problems with learning and, as a
consequence, assigned to ESN schools or lower streams within mainstream schools.
More recently, Cummins (1984) has argued that only during the past twenty years
have educators begun to realise that ability and achievement tests can only
meaningfully be used with students from the same cultural and linguistic background
as the sample on which the tests were normed. He also notes that when children
from linguistic or cultural minority groups performed poorly on tests which were
biased against them, they were often further labelled as “culturally deprived” or
“linguistically handicapped”.
The Warnock Report (DES 1978) makes some useful comments on the needs of
bilingual children with SEN. With regard to assessment the report suggested:
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“Wherever a child’s first language is not English, at least one of the professionals
involved in assessing his needs must be able to understand and speak his language”
(§4.51). Warnock emphasised the need for assessment to be based on: “the fullest
possible information available about a child’s background, and this would clearly be
incomplete without reference to his cultural upbringing.” The report also stressed the
need for effective liaison with ethnic minority parents.
In the United States practice is more advanced. The case of Lau v Nicholes 1974, in
which the Supreme Court held that a Chinese child was being denied access to
equal educational opportunity because he was being taught in a language in which
he was not proficient, provided the impetus for a number of bilingual programmes.
The Equal Educational Opportunities Act 1974 recognised the legitimacy of the Lau
principle. It decreed that:
No state shall deny equal educational opportunity to an individual on account of
his or her race, colour, sex or national origin, by the failure of an educational
agency to take appropriate action to overcome language barriers that impede
equal participation by its students in its instructional programmes.
A year later, the Education of All Handicapped children Act 1975 (Public Law 94-142)
specified that assessment of bilingual children should be carried out in the language
in which the child was most proficient, and that parents should be involved at all
stages of the assessment process.
In the report of a formal investigation on Special Educational Need Assessment in
Strathclyde (CRE, 1996), three main concerns were raised about how the authority
went about assessing bilingual children.
1)
2)
3)

Lack of any written policy on what tests should be used.
Only 43% of psychologists said they would assess children’s abilities in
their mother tongue.
Poor availability of interpreters meant that ethnic minority parents
whose first language was not English were not being consulted
adequately.

These concerns are still valid today, and form the basis for the CRE’s
recommendations.
Recommendations

Scottish Executive
The Scottish Executive should produce guidelines on the assessment of bilingual
children with special education. The guidelines should include guidance on the
assessment of bilingual children, including problems of using culturally biased
tests, how to assess children in their first language and proper consultation with
ethnic minority and bilingual families, and detailed guidance on effective use of
interpreters
The Bill should contain specific sections on the assessment of bilingual children
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with ASL and effective dialogue with ethnic minority families. The guidance that
supports the Bill should act as a good practice model for all local authorities
The Scottish Executive issues a further guidance on ethnic monitoring with
recommendations that local authorities collect data on all bilingual pupils with
additional
support
for
learning
needs.
The Scottish Executive encourage Colleges of Education to develop teacher
training courses which lead to a specific teaching qualification in bilingualism and
ASL. The content of such courses should include child development, educational
psychology, testing and assessment strategies for bilingual children, and how to
differentiate between language needs and learning needs.

Education Authorities
Ensure that the appointment of trained bilingual EAL staff, EAL/ASL staff, and
bilingual mainstream support staff is a priority
Second bilingual teachers for training as bilingual psychologists
Develop training courses for all those involved in ASL procedures on:
the assessment of bilingual children
how to assess children in their first language
problems of using culturally biased tests
how to involve black/ethnic minority parents at all stages of the
assessment process
Ensure that those involved in assessing bilingual children are familiar with the
cultural content and background of bilingual children and their families
Ensure that if IQ tests are used, it is recognised that such tests may be
culturally biased
Ensure that home visits are standard practice in assessing bilingual children
Ensure that the criteria for schools inspections include proper support and
provision
for
bilingual
children
with
ASL
Ensure that schools inspectors and quality assurance staff receive training in
Multi-Cultural Anti-Racist Education and bilingualism and additional support for
learning
needs
Collect ethnic monitoring data on all bilingual pupils with additional support for
learning
needs
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Give schools guidance on how to collect the data and explain the exercise to
parents
Review the different methods being used currently by schools to collect ethnic
data,
and
recommend
the
best
one
for
their
area
Recommend that ethnic monitoring data is collected in the areas of academic
performance, choice of subjects, sets streams and bands, allocation to
teaching groups, examinations, behaviour and discipline, racial harassment
and admissions.
Educational Psychologists
During the initial assessment, assess first if the child’s learning difficulties are
caused by any obvious external factors such as, for example, assumptions
made in curriculum materials. They should also check whether teachers’
expectations, playground bullying or racial harassment have a bearing on the
child’s performance.
Ensure that culturally biased assessment criteria are avoided.
The
Commission for Racial Equality’s Code of Practice (Scotland) for the
elimination of racial discrimination in education defines culturally biased
assessment criteria as those that assume uniformity in children’s cultural,
linguistic,
religious
and
other
experiences.
Ensure that testing is just one element within an assessment strategy which
includes home visits, discussion with child and family, and observation in
home and classroom. In the case of bilingual pupils, there should always be a
home
visit.
Ensure that if IQ tests are used, it is recognised that they may be culturally
biased.
Ensure that testing is carried out in the language the child feels most
comfortable
with
Ensure that where a child is from a bilingual background, his or her language
abilities and comprehension are always assessed by a trained bilingual
professional, for example a bilingual educational psychologist, a bilingual
teacher,
or
a
bilingual
home-link
teacher
Ensure that a trained bilingual professional is involved in assessing language
comprehension,
and
abilities
of
bilingual
children
Ensure that advice is taken from EAL, learning support and bilingual
professionals
when
assessing
a
bilingual
child
Ensure that psychologists are familiar with guidelines and memos produced by
the education authority on the assessment of bilingual pupils
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Ensure that parents are kept fully informed and are consulted at all stages of
the ASL assessment procedure in a language of their choice
Ensure that the relatives or siblings of bilingual children are never used as
interpreters
unless
the
family
asks
otherwise
Ensure that relevant documents are translated for parents whose first
language
is
not
English
Ensure that interpreters are provided for bilingual parents who need them.
Interpreting Services
Ensure that all its interpreters, including sessional workers, undergo
appropriate training on knowledge of and ability to use specialist vocabulary
Ensure that interpreters assigned to ASL work understand educational
psychology
and
the
educational
system
Clarify the interpreter’s role: for example, whether and in what circumstances
should an interpreter act as an advocate for the child and family, act as an
advocate for the Psychological Services, or be completely impartial
Ensure it can provide the same interpreter for successive stages of a case
Ensure that whenever possible a pre-meeting takes place between the
interpreter
and
the
educational
psychologist
to
clarify:
the
the

purpose
role

and

content
of

of
the

the

meeting
interpreter

the background to the meeting, including relevant information about
bilingual speakers
The CRE would urge the Scottish Executive and all education authorities to ensure
that bilingual pupils are appropriately educated, supported and assessed. We would
therefore encourage you to adopt the above recommendations.
I trust that the CRE’s response is clear and that the points raised are taken into
account in any future review of statute, policy, practice or guidance. Should you wish
to discuss this response or seek clarification on any of the issues raised, please call
me on 0131 5242007.

John Paterson
Public Policy Officer
March 2003
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SUBMISSION FROM THE DISABILITY RIGHTS COMMISSION
Written Evidence on Additional Support for Learning Bill.
1. Introduction

1.1

The Disability Rights Commission welcomes the opportunity to present
evidence to the Equal Opportunities Committee. We have sought to frame our
response to the Bill in terms of a rights-based approach, which we believe is
necessary if disabled people are to achieve equality as citizens, service users
and customers. The DRC believes that the Bill has real potential to enhance
the rights of disabled children and young people in Scotland, and extend the
duties of public authorities in relation to these children and young people, and
we note the progress that has been made since the publication of the draft Bill.

1.2

The Disability Rights Commission (DRC) was established by statute as a NonDepartmental Public Body in 1999 and launched in April 2000. Our vision is a
society where all disabled people can participate fully as equal citizens. The
DRC believes that all disabled people should have the same rights, choices
and opportunities in education as non-disabled people. We welcome the
reforms highlighted in the Bill and the change in emphasis it brings to
removing stigma. The bill also embodies a number of issues that we have
long advocated. However, we have a number of concerns regarding the bill’s
proposals.

1.3

The DRC would point out that pupils with SEN and children and young people
with a disability are overlapping but not coterminous groups. Similarly, not all
children with disabilities will under the draft Bill’s provisions have additional
support needs and vice-versa. It is vital that the new legislation dovetails with
existing provisions on improving disabled pupils’ access to education

1.4

The decision to move to the wider and less prescriptive designation of
additional support needs is to be welcomed. However, there must be
safeguards to ensure that broadening the definition does not lead to any
diminution of the support currently available: under the new system, the
presumption must be that every child will receive the support appropriate to
his or her needs. The principle of seeing every child, disabled or nondisabled, as an individual with the right to a school education is generally
underpinned in the Bill. The DRC believes that this is in line with the principle
right of every child of school age to be provided with school education by, or
by virtue of arrangements made, or entered into, by, an education authority as
stated in the Standards in Scotland’s Schools Act 2000(Section 2)(1). This is
why the DRC feels that proposal to move away from a model of special
educational needs to one of additional support needs is right, as the phrase
special educational needs has taken on connotations of stigma. We feel that
the outcome-based model that the Bill takes is helpful, and is less based on a
‘deficit model’ about the child or young person and their impairment, which is
no longer appropriate from an equalities perspective.
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1.5

The DRC also notes that the Bill has important implications for mainstreaming.
Clearly, having appropriate support is part and parcel to making
mainstreaming work. This Bill as a consequence will play an important role in
ensuring or helping to enable appropriate additional support for those who
may require it.

2. Co-ordinated Support Plans
2.1

The DRC broadly welcomes proposals to replace the Record of Needs system
and we note the improvements made to the Bill as introduced post
consultation. We have, from equalities perspective concerns with the current
Record of Need system, as there is a lack of consistency in application across
the country and as a consequence there is a need for a more consistent
entitlement to support. Indeed we believe that if properly implemented and
adequately resourced the Co-ordinated Support Plans should hopefully bring
greater clarity and cohesion to addressing the needs of disabled children and
young people with additional support needs.
Whereas an education authority must produce a RON for every child who
needs one, the mechanisms for appealing the non-implementation of the RON
are time-consuming and complicated, and it is not possible to appeal the
important issue of the services to be provided (or not provided). A CSP has
the potential to be a less static document than a RON, an entitlement to
support with clearly defined targets and outcomes, rather than a document
which works to the deficit model of a child’s educational needs. The DRC also
welcomes the announcement of the proposed Code of Practice and we hope
that this will ensure that the named contact system will work consistently
across Scotland.
Currently, provision of Record of Needs is used inconsistently throughout the
country. While the average across Scotland is around 2%, there is wide
variation by education authority in the proportion of children who have RONs.
The range varies from 0.8% in East Dunbartonshire to over 3% in Inverclyde.
Research carried out by Thomson et al (1989) noted a huge variability in the
information contained in records. Some were very specific, offering a useful
and detailed overview of a child’s abilities and their needs, others were vague,
and contained little information. The study also stated that one authority, for
example, described recording as “irrelevant professional activity” While there
will inevitably be a degree of flexibility in implementing CSPs across the
country to take account of local circumstances, there must also be a
consistency of approach. The DRC believes that the proposed Code of
Practice will be necessary and significant in this regard. This will reassure
parents and help ensure that children moving to a different area are not at a
potential disadvantage. It should also aid education authorities in discharging
their duties. Provision of information to parents is also very important.
Regulations will be important in ensuring this as, potentially, will monitoring by
Her Majesty’s Inspectorate of Education.

2.2
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We welcome the approach of bringing education, health and social work
services together in a co-ordinated fashion, as regards their impact on
learning, as well as the duty on local authorities to provide a named contact for
parents who wish to discuss their child’s schooling.
We would further

welcome the new section to the Bill giving parents the right to request a
particular type of assessment, for example psychological or medical
assessments, in addition to parents being able to request that their child is
assessed for additional support needs.
2.3

Important in ensuring CSPs work effectively will be the appropriate provision
of resources. Education authorities, social work departments and health
authorities must be anticipatory in planning ahead to meet their duties under
the bill. However, there must also be action from central government and
other agencies to address the significant shortage of professionals in key
areas such as speech and language therapy and social work. The DRC would
also point out that the corollary to better entitlement will be the greater uptake
of services and there is concern that the supply side may not be able to meet
the needs that are demanded. From an equal opportunities point of view
access to aids and services to overcome barriers are vital.

2.4

The DRC welcomes the planned introduction of Personal Learning Plans,
which will provide all pupils with a continuous record of attainment and will
incorporate Individual Education Plans where they already exist. We would
however seek assurances that these documents will be sufficiently detailed for
all pupils so as to bridge the gap between those with and those without a CSP.
Otherwise a form of differentiation may still remain as not all children will have
a CSP, and the term additional support needs, while including more children,
may still create a perception of “difference”.

2.5

There is a clear change of definition in the criteria for the CSP as compared to
the Record of Needs. Under the proposals of the bill the plan will be available
to children or young people who have additional support needs arising from
one or more complex factors or multiple factors, which are likely to continue
for more than one year. We would hope that the definition could be further
developed to ensure that pupils with a single disability, which has a significant
impact on normal day-to-day activity, but not defined as complex, are clearly
covered.

2.6

According to the Scottish Executive 6% of children in Scotland are currently
classified as having special educational needs (SEN).
Some of these
children will have a disability as defined in the Disability Discrimination Act
1995 (DDA) and the Special Educational Needs and Disability Act 2001, which
amends Part IV of the DDA. The DDA protects disabled children and young
people in Scotland from discrimination in education. It is thus important that
the new bill dovetails with the extension of the DDA, especially as the DDA
has only recently begun to cover education.

2.7

With regard to this issue, the DRC has concern about the interface between
the DDA, where there is no entitlement to auxiliary aids and services, and the
ASL framework. Our concern lies with regard to what the situation might be
for a disabled pupil who would be deemed to be disabled under the DDA, but
might also, however, not receive a CSP because their impairment might not
be viewed as “complex or multiple”, though we are aware that Section 3 of the
Bill sets out a duty for authorities to have regard to the needs of pupils with
additional support needs. We hope that the new Code of Practice will ensure
that local authorities make sure these disabled children and young people who
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may not be eligible for CSPs find that their auxiliary aids and services
entitlement is fully considered.
Dispute Resolution.
2.8

The DRC notes the new clause enabling Scottish Ministers to require
education authorities provide dispute resolution, as well as mediation, to
further facilitate resolution for those parents and children who do not fall into
the CSP category but wish to appeal the decision. Whilst recognising that
this goes further than the draft bill, the DRC would like more detail from the
Scottish Executive to their thinking as to why this dispute resolution function
cannot be carried out by the new Tribunal system. We also seek assurance
that this system will be independent, efficient and robust enough for those
small number of pupils who do not receive a CSP so that it does not become
perceived as a lesser service than the Tribunals, which we believe, are an
appropriate way forward.

2.9

The DRC notes the inclusion of the term “reasonable cost” under Section 3 in
the Bill as introduced and that it has been suggested this is coterminous with
the DDA. The DRC would wish to highlight that the DDA refers to the term
“reasonableness” rather than necessarily “reasonable cost.” The DDA use of
the term, of course, does enable issues such as cost and practicality to be
taken into account and the Committee may find this a more holistic and
relevant definition. The Bill as introduced must ensure that cost as a primary
driver does not determine the quality of provision of a young person’s
education.

3. Tribunals
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3.1

The DRC have long advocated the creation of an Additional Support Needs
Tribunal for Scotland, indeed it is a matter that the DRC has bought to the
attention of the Equal Opportunities Committee in the past, and that is why we
believe this new system could potentially represent a significant step forward
in entrenching the rights of children with additional support needs and their
parents. It could both clarify and streamline the appeals process.

3.2

In particular the right of appeal to tribunals in the case of a refusal to provide a
child with a CSP and provision of support would be an important development
in embedding a rights-based approach to ensuring that children receive the
support they require in order to exercise their right to a school education. It is
important that tribunals, both in their composition and in the execution of their
duties, are as user-friendly and undaunting as possible.

3.3

Whilst welcoming the proposals for the new Tribunal system, we feel it would
be useful to explore the scope of the Bill to place further duties on health
boards and local authority social work department. The DRC is mindful of the
fact that the rationale of the Bill is that Education will be the lead agency and
thus will result in education deciding when others become involved. However,
in terms of equity, Health and Social Services will be vital in providing support
to the education of some disabled children.

3.4

It is important that provisions emphasise the importance of any mediation
service being sufficiently ‘arms length’. The provisions may need to be
strengthened to reflect this. It is also important that children, young people
and their parents understand that engagement in the mediation process is
entirely voluntary: there should be no suggestion of children or their parents
being ‘expected’ to take the mediation path before exercising their right to
appeal to the Tribunal.

3.5

In line with the Human Rights Act 1998 and the Age of Legal Capacity
(Scotland) Act 1991, children aged 12 and over should have the right to make
an appeal to the tribunal. We believe there is a precedent for this as set out in
the Age of Legal Capacity (Scotland) Act 1991, which states “A person under
the age of sixteen years shall have the capacity to instruct a solicitor, in
connection with any civil matter, where the person has a general
understanding of what it means to do so; and without prejudice to the
generality of this subsection a person twelve years of age or more shall be
presumed to be of sufficient age and maturity to have such understanding”.
Section 2 (4A) We also feel this is further compounded in the Standards in
Scotland’s School Act 2000 which states that authorities must have “due
regard, so far as reasonably practicable, to the views (if there is a wish to
express them) of the child or young person in decisions that significantly affect
that child or young person, taking into account of the child or young person’s
age and maturity” Section 2 (2). Under that Act, children aged 12 and over
have the right to appeal against their exclusion from school. Children have
also been given the right to free legal representation in children’s hearings.

3.6

Whilst we very much agree with the intention that the Tribunals should be nonconfrontational, experience strongly suggests that an education authority will
ensure that its solicitor is present at any tribunal. If this is indeed the case
there is potential for serious imbalance and inequality unless provisions are
made for the provision of legal support and legal aid to children and families
who would not otherwise be in a position to have legal representation present.
The DRC would point to the fact that the Scottish Executive has reviewed its
position on legal aid in employment tribunals, and decided that it was not
ECHR compliant under the terms that it was a breach of the right to fair trial. It
therefore allowed Advice By Way of Representation (ABWOR) for some
people in employment tribunals. As stated, under the current position for
Employment Tribunals and for Children’s Panels there is entitlement to legal
aid for those with special needs or who are children.

4. Miscellaneous.
4.1

The DRC agrees with developing the Future Needs Assessment into a more
co-ordinated and anticipatory approach to making the transition from school to
post-school life, provided there is a clear and enforceable requirement on
education authorities to do this. We also welcome the change from 6 months
to 12 months. However an issue arises from the fact that the responsibility will
be on the education authority but there must be co-ordination in how
information is transmitted to other agencies such as FE or an employer to
ensure a smooth transition for that young person involved.

4.2

The provisions at Section 19 regarding the complex
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interaction of agencies in the provision of information are
welcomed. In our first response to the draft Bill we stated
that to be fully effective, the duty on education authorities at
then 17(1), now 19 (1) should be strengthened. The DRC
notes that this has not happened and we state that an
education authority must request the help of an appropriate
agency in such cases if it believes that agency could aid
the authority in carrying out its duties. This would be further
strengthened with an undertaking at 19 (4) that Scottish
Ministers will rather than may make regulations covering the compliance with
appropriate agencies to an Education
Authority’s request.
Colin Macfarlane
Policy and Public Affairs Officer.
8/12/03
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SUBMISSION
SCOTLAND

FROM

THE

EQUAL

OPPORTUNITIES

COMMISSION

EOC Scotland's comments on the Education (Additional Support for
Learning) (Scotland) Bill
08 December 2003
Introduction
We welcome the opportunity to comment on this draft Bill. Our interest in the Bill
is in how it provides for equal educational opportunities for girls and boys.
About the Equal Opportunities Commission
The Equal Opportunities Commission (EOC) was established by the Sex
Discrimination Act 1975 (the SDA). Our duties are to work towards the
elimination of discrimination between women and men, to promote equality of
opportunity between women and men generally, and to keep under review the
workings of the Sex Discrimination and Equal Pay Acts. The EOC is a nondepartmental public body, funded through grant-in-aid. Our sponsor department
is the Women and Equality Unit at the Department for Trade and Industry. The
EOC is the leading agency working to eliminate sex discrimination in 21st
Century Britain.
The EOC’s statutory responsibility relates specifically to gender equality, and that
is where the Commission’s main expertise is. However, issues of gender
equality are integral to all other equality groups. Hence we advocate a
mainstreaming approach to equality.
Mainstreaming equality
While we welcome the reference to equality opportunities at paragraphs 92 and
93 of the Bill’s accompanying policy memorandum, and agree that the Bill is
likely to enhance equal opportunities, we are wary of stand-alone references to
equality such as these, as they do not appear to be compatible with a
mainstreaming approach.
Mainstreaming is a strategy that aims to make equality considerations a regular
part of the policy process, and one which has evolved since the early 1990’s. It
represents a conceptual shift away from the idea that women, black and ethnic
minorities and people with disabilities are a/the problem or that they are the
exclusive concern of specialist equalities agencies. Underlying the concept of
mainstreaming is the fact that not all groups or individuals in a society have the
same ease in accessing opportunities. In order for all groups of people to be
equally able to access services and facilities, mainstream policies need to take
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account of the different capacities, situations and resources of different groups
and how this affects their ability to benefit and participate.
Mainstreaming goes beyond equality proofing in that it involves not only the
explicit incorporation of an equality focus into policy development and
implementation, but also, the mobilisation of all policies behind the objective of
achieving equality.
A number of tools underpin a mainstreaming strategy. Among those identified in
the literature and from evaluations are:
• explicitly incorporating an equality perspective into policy development
through development of data-gathering processes, setting targets and
indicators;
• equality impact assessment procedures to establish the equality
implications of any particular policy or practice prior to its implementation;
• design of monitoring systems for measuring change, including the
development of communication structures to report and review progress;
• ongoing training and capacity building at all levels of the administration;
These tools underpin a mainstreaming strategy, they do not constitute the
strategy itself nor are they capable of advancing the objective of equality unless
they are part of pro-active intervention in the policy-making cycle.
The benefit of this approach for policy makers is that relevant issues will be
identified at an early stage and can be built into policy and legislation design and,
crucially, implementation and delivery mechanisms.
General comments
Our comments on the bill are limited, as we feel that the area of additional
support needs is more closely related to other equality commissions’ areas of
expertise than ours. However, we do wish to make the following observations.
Gender imbalance of children with certain support needs
We feel it is worth noting that some conditions affecting additional support needs
affect significantly more boys than girls, for example, autism (studies on male to
female ratios have found anything from 2:1 to 15:1 – see National Autistic
Society fact-sheet, “Why do more boys than girls develop autism?”). Theories on
why this is vary, but one common theory is that the diagnostic criteria for eg
Asperger syndrome are based on the behavioural characteristics of boys, who
are often more noticeably "different" or disruptive than girls with the same
underlying deficits. Girls with Asperger syndrome may be better at masking their
difficulties in order to fit in with their peers, and in general have a more even
profile of social skills.
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Attention deficit hyperactivity disorder is another condition which appears to
affect many more boys than girls. Research findings suggest that the male
female ratio varies between 4:1 and 9:1. Again, one suspects that this stems
from a greater interest in hyperactivity in males and a greater tendency to
recognise boys’ disruptive behaviour as a medical problem. There are doubtless
other learning disabilities which have a strong correlation with gendered
behaviour patterns.
This is concerning. We are aware that educational authorities, and individual
teachers, may have very different expectations of boys and girls in terms of
acceptable behaviour, due to old, persistent stereotypes. A boy who is loud and
disruptive may be seen as simply boisterous: a ‘traditional’ boy, whereas a girl
displaying such characteristics may be seen as difficult. On the other hand, boys
who are disruptive may be dealt with more severely as ‘the squeaky wheel gets
the grease’, and disruptive boys may simply attract more attention than girls. In
the current climate, in which girls’ attainment is significantly higher than that of
boys, and in which ‘anti-social behaviour’ is the key concern of policy-makers,
boys could stand to be subject to more interventions than girls.
We would therefore suggest that the process for identifying additional support
needs must take into account the gender imbalances in diagnosis of various
disorders and the different manifestations of some learning difficulties in boys
and girls. It would also appear that better multi-agency work is required to ensure
that diagnosis techniques improve to better take into account gender influences.
We fear that unless these issues are recognised and tackled, some children who
require additional support for learning may not be identified and others may be
subject to more intervention than is necessary.
General approach
We welcome the general approach taken in the bill, of recognising that additional
support needs can derive from a range of factors, relating to social, cognitive,
linguistic, disability or family and care circumstances. We would expect that this
approach will enable gender-related needs to be more easily taken into account.
We especially welcome the recognition that additional support needs may derive
from bullying, as gendered and sexual bullying is a serious concern in many
schools; and from being a young parent, as young mothers in particular have
been stigmatised in the past and have often been excluded from the education
system. Overall, we believe that a system which is more responsive to pupils’
circumstances is more likely to promote equal opportunities, and we commend
the general approach.
Co-ordinated Support Plans
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We welcome the introduction of a statutory co-ordinated support plan, and hope
that this approach will lead to genuine multi-agency work to improve educational
services. This aspect of the bill appears to complement the holistic nature of the
general approach to identifying and dealing with additional support needs.
Code of practice
We welcome the commitment to reflect on the particular needs associated with
gender (and ethnicity, sexual orientation and other distinctions) before issuing a
code of practice, and would ask that we are consulted on this aspect at a suitably
early stage.
Further information
For further information on any aspect of this response, please contact:
Jenny Kemp
Education Development Officer
EOC Scotland
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Scottish Parliament

I invite Councillor Aitken to make an opening
statement on behalf of COSLA.

Finance Committee

Councillor the Rev Ewan Aitken (Convention
of Scottish Local Authorities): My colleagues
and I value the opportunity to be here today. Our
comments must be seen in the context of
COSLA’s wanting the bill to work. We have
already seen changes as a result of the
consultation and we are encouraged by those
changes. We had the opportunity to lay out some
of our concerns and questions at last week’s
Education Committee meeting, which was a
helpful and productive discussion.

Tuesday 18 November 2003
(Morning)
[THE CONVENER opened the meeting at 10:05]

Education (Additional Support
for Learning) (Scotland) Bill:
Financial Memorandum
The Convener (Des McNulty): I welcome the
press and the public to the 14th Finance
Committee meeting of session 2. I remind
members and others that all pagers and mobile
phones should be switched off.
The first item on our agenda is consideration of
the financial memorandum to the Education
(Additional Support for Learning) (Scotland) Bill,
which was introduced on 28 October by Peter
Peacock. To assist us in that, we have witnesses
from the Convention of Scottish Local Authorities:
Councillor the Rev Ewan Aitken, education
spokesperson, and Martin Vallely, from special
education, from the City of Edinburgh Council;
Alan Ross, from the social work department of
East Lothian Council; and Donald Thomas, head
of finance and personnel for education resources
at South Lanarkshire Council. We will also hear
from Hilary Robertson, the director of the Scottish
NHS Confederation, and Susan Aitken, the
confederation’s policy officer. Susan Aitken is not
quite with us yet but she is, I hope, on her way.
I welcome the witnesses to the Finance
Committee. Members have a copy of COSLA’s
written submission, although we recognise that it
is only an interim submission at this stage. We
have also received submissions from the Scottish
Further Education Funding Council and from
Careers Scotland. Those have been circulated.
Does the Scottish NHS Confederation have a
written submission?
Hilary
Robertson
(Scottish
NHS
Confederation): Yes. We sent a submission, but
there might have been a problem with your
receiving it. I have further copies with me.
The Convener: It would be helpful if those could
be given to the clerks. It might be helpful to take
the COSLA evidence first and then move on to the
NHS Confederation. Hilary Robertson will still be
here so she will have the opportunity to speak. If it
is acceptable to members, we will take her
opening statement after questioning the COSLA
representatives.
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Today’s discussions must necessarily focus on
the financial consequences of the bill. We need to
begin with the assumptions that have been made
about who will be in receipt of a co-ordinated
support plan. We also need to consider how much
additional support will need to go into schools to
avoid the need for CSPs, which is the ultimate aim
not only of the bill but of the integrated community
schools legislation.
In particular, we have concerns about whether
there will be a move towards schools having the
resources that would produce the levels of CSPs
that the bill assumes. The issue is not so much
that we think that the sums are wrong; it is more
that we do not yet have the detailed information
from the code of practice and the legislative
guidance upon which to make the calculations that
would provide us with a real understanding of what
the costs will be, the extent to which those costs
will be able to be dealt with through
reconfiguration and how much will be needed in
addition. We know that it is hard to assess
resource implications when cost estimates are
subject to considerable uncertainty and margins of
error that vary considerably between local
authorities.
In the preparation of the bill, COSLA found it
helpful to have the chance to advise the Scottish
Executive through the working group that is
mentioned in the memorandum. COSLA’s
comments were taken into account through that
working group, but we still believe that the costs
outlined in the memorandum are underestimates.
We believe that the financial memorandum
working group should be reconvened at the
earliest opportunity to examine in more detail the
estimates and the assumptions that underlie them.
It should then report back to the Scottish
Parliament.
We also think that a joint COSLA-Scottish
Executive working group should be set up to
monitor actual expenditure on implementation. If
necessary, authorities should be reimbursed in full
where estimates are shown to be significantly out.
We believe that that kind of engagement would
reduce conflict between the Executive as
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policymaker and local authorities as service
deliverers.
We also want to challenge the idea expressed in
paragraph 79 of the financial memorandum that
the cost of implementation can be seen as the
cost of filling the gaps in existing provision. We
think that it will be far more significant than that.
The cost consequences of the bill must be seen as
part of the presumption of mainstreaming
expressed in section 15 of the Standards in
Scotland’s Schools etc Act 2000.
The Audit Scotland report, “Moving to
mainstream”, estimated that the costs of
mainstreaming would be significant. It estimated
that the cost would be between £38 million a year,
which was a low estimate, and £121 million a year,
which was a high estimate, depending on the
number of pupils moving into mainstream
schooling. We believe that costs will be far higher
than the estimates in the financial memorandum,
which appear to be based on administrative costs
and the questionable assumption that only a very
small proportion of the child population is liable to
require CSPs. That might be the case in the
medium to long term, through the transfer of
resources and changes in work-force location, but
that journey is a long one and the financial
memorandum does not take that into account. The
implementation of the bill, both in the lead-up and
in the initial years, will generate new demands that
will require provision of the necessary additional
funding on a more immediate basis.
Our major resource concerns include the costs
for local authorities of the new and complex
approach to co-ordination and management not
only of the resources but of the agencies involved
in delivering the services that those resources
represent. That needs to be set in the context of
an average rise under the current system of 15 per
cent in spending on special educational needs
across the 32 authorities.
We are concerned that costs will be determined
by the clarity of the definition in the code of
practice, in particular the definition of additional
and different needs. Other costs that we are
concerned about include those associated with the
potential increase in the number of placing
requests to independent special schools and with
the need for grounds for refusal to be compatible
with the child’s best interests, taking cognisance of
the child’s social needs, home residence and need
for health services as well as education.
Costs will also be associated with the mediation
and dispute resolution system and with the scope
of the appeals tribunal. The fact that the
opportunity for appeal is wide is not in itself a bad
thing, but it has serious cost implications. The
apparent opt-out clause for other agencies from
appeals tribunal decisions is also a concern.
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The dissemination of information to parents and
pupils is not a bad thing and we support that, but it
will require significant additional work. Costs will
also be associated with arrangements for
monitoring the implementation of the legislation
and the associated guidance and quality
assurance of the implementation, which is clearly
a necessary part of working out whether this is
money well spent.
We are keen to accede to the idea that the need
for CSPs should diminish over time, but we are a
long way from that aspiration. The way in which
the bill is designed to build up capacity means that
schools will have to have children and young
people with CSPs. That means that there will be
many more CSPs in the early years than the 3 per
cent that is suggested. That means that many
more resources will be required. We believe that
that is exacerbated by the change during
redrafting to section 2(1)(c). An “or” has been
inserted, which means that the criteria will capture
any child who requires the support of an agency,
whether that support would normally be available
or readily accessed.
We have laid out those and several other issues
in our submission, which the committee has
received a version of. Although the submission
asks hard questions, I reiterate that those
questions are driven by a desire to make the bill
successful in achieving its high aspirations and not
by a desire to knock it down.
The Convener: Thank you.
I will ask two related questions. First, I would like
more clarity on the workings of the working group
that is mentioned in the financial memorandum.
What happened on that working group? What
specific issues do you think need to be revisited?
Secondly, you referred to the importance of the
definitions in the code of practice. What level of
agreement is there between COSLA and the
Executive about the definitions, which will
determine many of the financial implications?
Councillor the Rev Aitken: On your second
question, there can be very little agreement,
because we have not seen the definitions yet. My
colleague was on the working group, so he can
give some idea of the issues that it covered.
10:15
Martin Vallely (Convention of Scottish Local
Authorities): I recall that there were three
meetings that involved representatives from
COSLA and other education authorities. I
understand that two meetings were held that
involved representatives from the health sector,
although other members of the panel will perhaps
be able to comment on that.
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We questioned some of the assumptions that
the Executive was making. Some of those points
were taken on board, but a number of significant
points were not accepted, not least of which was
our view on the estimate of the proportion of
children who would be eligible for a co-ordinated
support plan. In the City of Edinburgh Council’s
case, we submitted evidence that was based on
careful analysis of children who currently receive
records of needs, in relation to which the approach
that we have adopted is quite strict, as it
incorporates children with social, emotional and
behavioural difficulties. We see no prospect of less
than 3 per cent of children requiring CSPs, albeit
that that makes a number of assumptions about
the definition. Until the work is undertaken on the
definitions in the code of practice, it is not possible
to arrive at informed estimates about the
implications.
The Convener: The Executive’s information on
children with such needs must necessarily come
from COSLA in the first instance, because schools
have the most immediate contact with the children.
How can you come up with one assessment of
what might be required and the Executive can
come up with an entirely different one?
Martin Vallely: The first point is that the
implications for special educational needs of the
definition of school education, as introduced by the
Standards in Scotland’s Schools etc Act 2000, are
untested. In a sense we are all in the dark on that.
Against the background of that uncertainty, the
Executive made certain assumptions about the
implications of the introduction of additional
support needs and co-ordinated support plans, but
it did so without specifying in detail the definitions
or their application in practical terms. Therefore,
there is considerable scope for differences of view
between the Executive, local authorities and other
affected parties.
The Convener: When you consulted local
authorities on the implications of the bill, did the
process extend beyond the headquarters of each
different local authority making an assessment
that was based on their existing records under the
current scheme or was there an attempt to take
the process out to schools and to take into
account the idea that, if the new system is
introduced, head teachers, or perhaps even
classroom teachers, will have some input into the
number of children who might be affected or who
could benefit from the proposals?
Martin Vallely: The Executive appointed a
consultant who might have done some work in
schools, but the discussions that took place with
local authorities were held in a short time frame
and were subject to confidentiality agreements.
That meant that the process was largely confined
to desktop exercises within local authority
headquarters.
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Donald Thomas (Convention of Scottish
Local Authorities): In South Lanarkshire, head
teachers of schools were consulted so that we
could get more detail about the trawl of pupils who
were attending school. That is what our
information was based on.
The Convener: COSLA got the returns in from
the consultation of local authorities. Was there a
difference between the procedures used by local
authorities to develop the assessments and
produce the figures? Did the kind of exercise to
which Donald Thomas refers lead to a different
outcome? How did the outlier figures, such as that
from South Lanarkshire Council, compare with the
desktop estimates that were arrived at in other
local authorities?
Martin Vallely: To be honest, that analysis has
not taken place. The Executive holds that
information. The information was based on the
consultation exercise that was carried out earlier in
the year. There was a significant range of
responses from authorities, which was not
unexpected given the uncertainties with regard to
the context and the definitions.
Fergus Ewing (Inverness East, Nairn and
Lochaber) (SNP): The bill’s aims are worthy. It
seeks to move us from recognising special
educational needs, which have been interpreted
fairly narrowly, to a much wider definition of
additional support needs. However, as is so often
the case, it is difficult to translate worthy aims into
practical measures. I am concerned that the
legislation may tie up our teachers in a tangle of
tartan tape.
The question that I want to ask relates to the
kernel of COSLA’s detailed and helpful
submission. Paragraphs 81 to 83 of the financial
memorandum concern the definition of additional
support needs. The Executive estimates the cost
of the new co-ordinated support plans to be £7.3
million. The CSPs will enhance and replace
records of needs, which currently cost £6.7 million
per annum. That implies that only approximately
one in 10—perhaps one in eight—more kids will
be recognised within the wider ambit of additional
support needs.
The Executive explains the new figure of £7.3
million by stating that it is based on the
assumption
“that 50% of children who currently have Records of Needs
will have such needs that require a CSP”,

plus an additional 0.3 to 0.6 per cent of the school
population.
In your written submission, you state:
“In COSLA’s view this is an underestimate, we envisage
that up to 3 per cent of the pupil population may be eligible
for a CSP.”
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I do not want to be a nit-picker but, in his verbal
remarks, Mr Vallely stated that it is unlikely that
any less than 3 per cent of the pupil population will
be eligible for a CSP, rather than
“up to 3 per cent”,

as indicated in the written submission. No doubt
you can expand on that.
My point is that your estimate is five or 10 times
higher than that of the Executive. A factor of 10 is
the Holyrood factor—the Holyrood project cost 10
times more than the original estimate. I am sure
that we do not want another Holyrood howler to be
visited on us.
Given that your position and that of the
Executive are poles apart—you think that five or
10 times as many kids may have additional
support needs—should the bill not go back to the
drawing board? Do you agree that your
recommendation that the financial memorandum
working group should be re-established should be
implemented before we go any further? If not, we
will be heading once again for the iceberg as far
as costs are concerned.
If the costs associated with the bill are 10 times
higher than the Executive estimates, CSPs may
cost £73 million, rather than £7.3 million—based
on COSLA’s figures, that is the worst-case
scenario. Given the total lack of clarity, surely we
cannot begin to make progress on the bill. Do you
agree that it would be best for us to start again
with the bill once we have a much clearer idea of
the definitions, which are the critical aspect?
Councillor the Rev Aitken: We do not need to
go back that far. As I indicated, we have a good
starting framework. The aspiration that the bill
expresses is good and we want to work with it.
However, we are concerned that the code of
practice, which will help to make the bill work, and
the legislative guidance need to be bottomed out
before we can understand the costs associated
with the bill. That is the key issue. We are saying
that if we interpret the bill in one way, it has
particular consequences, but if we interpret it in
another way, it has different consequences.
Rather than go back to the beginning of the
process, we need to interpret the bill. We want to
work with the Executive to understand what the bill
means. The re-establishment of the financial
memorandum working group would make that
possible and would allow us to consider the bill so
that everyone understands how it should be
interpreted and what it will cost. It would also
benefit the parent population—which is a key
element—to understand the processes by which
their children’s needs will be served. We
discussed that important issue with the Education
Committee.
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Fergus Ewing: You are suggesting that scrutiny
of the bill should proceed and the financial
memorandum working group should reconvene,
but that we need to see the code of practice. I
agree. We also need to see the regulations
associated with the bill. Is it COSLA’s position that
we cannot really make progress until we see what
the code of practice says and that the Executive
should publish the code of practice before we go
any further?
Councillor the Rev Aitken: Clearly, having the
code of practice would make the lives of all of us
easier and more focused, because it would
provide us with a grasp of the issues. At the end of
our submission, we say that it would be helpful to
have a lead-up period of at least two years before
the bill is implemented. If we want to get the
legislation right, we should take our time about it
and do things well. We do not need to go back to
the beginning of the process, but we must ensure
that we take the journey together rather than in
conflict.
Fergus Ewing: I appreciate what you say. We
all want to be helpful. No one quibbles with the
aim of the bill, which is worthy. The legislation can
help a great many kids if it is thought through.
There is another issue that troubles me. Rightly,
the bill would give parents a legal right to request
a CSP. A large number of parents may argue—
quite rightly—that their child has additional needs.
If I know parents, they will be most tenacious
when pursuing any claim of that nature. If the bill
proceeds without definitions of parents’ rights and
without the code of practice that sets out exactly
and circumscribes those rights, surely we will
create legislation that is wholly untried and
untested, the costs of which may be determined
by parents, rather than by the Executive. In effect,
the costs of the bill would be out of control, as you
have anticipated.
Councillor the Rev Aitken: As we have already
said, we argue that the code of practice and the
legislative guidance should be in place before the
legislation is implemented. If that means taking
longer to implement the bill, we should do so.
Dr Elaine Murray (Dumfries) (Lab): I am sorry
to quiz you on this issue again so soon after last
week’s meeting of the Education Committee.
Councillor the Rev Aitken: That is okay.
Dr Murray: I would like you to clarify some of
the figures that were thrown around a moment
ago. At the moment, about 2.3 per cent of children
have a record of needs. In the financial
memorandum, the Scottish Executive assumes
that half of those children—plus perhaps another
0.3 per cent of the school population—will need a
co-ordinated support plan. The estimate is that
between 1.5 per cent and 1.8 per cent of children
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will need a CSP. You estimate that the figure is
likely to be at least 3 per cent. In that estimate, are
you assuming that every child who currently has a
record of needs will probably need a co-ordinated
support plan? Is it unlikely that anyone who has a
record of needs would not be eligible for a coordinated support plan?

Executive’s view and others arise when you throw
up your hands and say, “Is this or that included?”

Martin Vallely: Based on the records that cross
my desk and that I sign, we assumed that at least
80 per cent of children who have a record of
needs would qualify for a co-ordinated support
plan. When we take into account the additional
children and young people who might be captured
by the definition, the figure rises to at least 3 per
cent of the school population. I emphasise that
that estimate was made prior to the insertion of the
word “or” in section 2(1)(c). That change might
extend very significantly the population that is
eligible for a CSP.

and more social workers will be required.
Elsewhere, the submission talks about a shortage
of therapists. Have you identified the extra sums of
money that will be required? Have you any idea
about that?

Dr Murray: There is a lack of clarity about that
change. In evidence, the Executive appeared to
return to its previous definitions. We must seek
clarification of the point from the Executive.

The group’s ultimate conclusions remained fairly
unaffected by my submission, but I said in it that
there has in the past 15 to 20 years been a
wholesale movement of children out of hospital
wards, hospital settings and clinical settings and
into the community. I will not dwell on that tangent
for too long, but that movement has brought
remarkable costs to social work services and allied
services for respite care, domiciliary care and
sitter services. Social care has replaced what
medical care might have done in relation to
tracheostomies and tube feeding, for example. It
was right that social care took that over—I do not
disagree with that dynamic.

At last week’s meeting of the Education
Committee, I was concerned to hear that the
Executive’s sensitivity analysis suggested that if
70 per cent of children with records of needs
received a co-ordinated support plan, local
authorities would be subject to further expense of
£2 million. It appears that the figure covered only
the extension of CSPs and excluded training. If the
number of children who will be eligible for CSPs is
not 70 per cent of those who have records of
needs, but as much as 200 per cent of that figure,
the cost to local authorities will be very significant.
How able would local authorities be to bear that
cost?
10:30
Councillor the Rev Aitken: We could not bear
such a cost. We are talking not only about cash
resources, but about the availability of time for
staff to manage cases. It is not clear who will
manage cases. It looks like teachers might do that,
but teachers do not have the same level of training
in managing cases as have social workers, for
example, so training would be needed. In addition,
complex tasks must be undertaken in holding
together the different agencies that deliver
services to a child and ensuring that those
services are delivered in a co-ordinated way. That
may sound obvious, but we have recent
experience of cases in which that has not
happened.
Mr Ted Brocklebank (Mid Scotland and Fife)
(Con): Through virtually every line of COSLA’s
submission, alarm bells ring about the cost
implications for local authorities. Some cost
implications arise because you disagree with the
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The submission touches in particular on social
work provision and says that
“significant new resource input from social work, health …
other services”

Alan Ross (Convention of Scottish Local
Authorities): I was involved in the financial
memorandum working group, albeit briefly. I
missed the group’s first and third meetings, but hit
the second meeting. I was impressed with my
ability to pick up on what are technical educational
matters for me, because I am a social worker.

In much the same way, in the past five years a
move has been made away from specialised
residential schools to inclusive education and to
mainstreaming.
The
presumption
of
mainstreaming cannot be divorced from the bill,
because it is part and parcel of the same concept;
I applaud that, but it makes a huge impact.
Previously, parents would go up north to a fairly
good school that provided respite for parents at
weekends. Parents had 38 weeks’ respite. At
home, the situation was quite manageable with
minimal input.
The amount of resources that is required from
social care to retain children in mainstream
schools and therefore to back up co-ordinated
support plans is growing hugely. I am sure that
members are aware of the various shroud-wearing
antics of the social work profession in saying that
we do not have enough money for this, that and
the next thing, but child protection and looked-after
children are priorities that are balanced against the
inputs or outputs that we can achieve for children
who are affected by disability.
In the past four years, I estimate that my respite
care budget in East Lothian Council has increased
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from £60,000 to £320,000 to deal with
mainstreaming and with the community-care
requirements of children who were previously in
hospital. I can work only on a small scale and use
that as a microcosm to illustrate that at the hard
end of CSPs, a £3.2 million increase would be
required throughout Scotland simply for respite
care such as I have provided. I emphasise that my
council has built that provision up; other authorities
have not.
I am sorry; I will stop rambling now. I hope that
what I have said answers some of members’
questions. Social workers are concerned not about
the bill on its own, but about the fact that the bill is
part of a series of dynamics. Although one
applauds and works hard at them, they have a
severe impact on resources that will not be
recycled from the record of needs system,
because the resources do not exist in that
package. I think that the 14th paragraph in the
financial memorandum says that authorities simply
have to use better what they have. Authorities that
have not developed such resources will have to
develop them.
Mr Brocklebank: Is that one aspect that you
want the financial memorandum working group to
be reconvened to consider?
Alan Ross: Although I was absent from two
meetings, I fear that a cursory glance was given to
the financial memorandum and that later chances
to offer input were not substantial.
Mr Brocklebank: COSLA’s submission states:
“Clarity is required as to what counts as an ‘additional’
support need”

and asks whether additional support could
“include Gaelic medium education, education in minority
languages and faith schools”.

It also mentions
“special provision with regard to music, dance etc.”

Is that serious and realistic? Is the meaning of the
phrase so wide and difficult to understand that you
do not know whether those aspects are covered?
Councillor the Rev Aitken: That must be seen
in the context of the submission’s opening
paragraph, which refers to the aim in the
Standards in Scotland’s Schools etc Act 2000 of
enabling each child to develop to his or her fullest
potential. That is a high bar, which is good. The
submission then refers to barriers to learning. If
those two aspects are combined, it could be
argued that a child’s barrier to learning and to
fulfilling their potential is that he or she does not
have access to teaching in his or her first
language. One can see that conclusion and would
therefore want to ask for that to be clarified, but we
need it to be clarified in the code of practice or the
guidelines.
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Mr Brocklebank: Obviously the inclusion of
such provision could have massive cost
implications.
Councillor the Rev Aitken: That is correct.
The Convener: Several head teachers in my
constituency to whom I have spoken have
expressed concern about the intentions that lie
behind the bill and about whether the process of
recording co-ordinated support plans will follow the
same track as that for records of needs, whereby
parental pressure as much as professional
diagnosis influences whether a child is
encompassed within the system. Head teachers
find that their perceptions of the relative needs of
children in the class do not link with entitlement as
worked through the system.
From your experience of the way in which the
system works, could anything in the bill be
disadvantageous to children who have not quite
got into the system? Could the bill go one step too
far by displacing resources that are required for
mainstream teaching of mainstream pupils in order
to deal with a particular group? That is a
hypothetical question, but it deals with a concern
that has been expressed to me.
Martin Vallely: That concern runs through
COSLA’s response. Several strands run through
the bill; some have been picked up and dealt with
in great detail, but the strands have not been
woven together into a coherent whole. In the
absence of that, the danger that some aspects
could run out of control is real. That might involve
scope for conflict among schools, authorities and
parents and resource demands. In such a
situation, the danger is inevitable that a
disproportionate amount of resources will be
diverted to those who pursue avenues that the bill
might offer.
We are concerned that the whole approach
should be brought together in a coherent package
that reflects the principles of the presumption of
mainstreaming and the requirement for an
authority to demonstrate best value in the use of
public resources, but which also protects the
interests of the most vulnerable children. The
danger is that one aspect will lead to distortion of
resources for the other if the work that we propose
is not undertaken.
The Convener: I want to be careful not to stray
into policy, but you seem to say that the way in
which the system has been conceived creates the
risk that some children whom we ought to target
might be missed. If the mechanisms for running
the system—not only the diagnostic aspects, but
the tribunal aspects—were used to the extent to
which they could be used, they could have a
substantial further resource implication that has
not been tested.
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Councillor the Rev Aitken: That is correct. We
are concerned about pressures that the tribunal
system and the mediation system will exert—it is
clear that resources will be tested. Parents who
have had to fight for everything for their kids will
want to fight again—which is absolutely
understandable—so they will test the system. We
need to ensure that the system is robust enough
to meet their aspirations and that it does not put
such pressure on schools that they must spend all
their administration time on a particular cohort of
kids at the expense of other kids.
The Convener: I want to ask about transition
costs for moving from records of needs to the new
system. Do you have any estimates of costs for
simply moving children who are currently in the
record of needs system into the CSP system?
What might the costs be for local authorities and
other people?
Donald Thomas: The situation is currently so
fluid that no costing has been done on the
transition from one system to another. We have
costs for the current record of needs system and
for what we think will be the new system, but no
interim costs.
The Convener: Nearly every organisational
change of such a kind has substantial transitional
costs. It is one thing to estimate the costs of the
old system and then estimate the costs of the new
system, but unless a bridging process that takes
account of transitional costs is considered, there
will not be a proper estimate of costs.
Councillor the Rev Aitken: That is correct.
Because of the lack of clarity, we cannot begin to
work out transitional costs. If there is to be a
transfer to a system that will have 0.5 per cent of
kids on CSPs as opposed to 3 per cent,
transitional costs will be massively different.
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): CSPs are the largest costs in
the summary table in the financial memorandum,
although they might not be the largest net costs if
costs for the records of needs are deducted.
I do not want to go down the Holyrood howler
route and see 10-fold increases, although I am not
sure where that figure comes from. Martin Vallelly
estimated that 80 per cent of the cases that cross
his desk that currently have a record of needs
would require a CSP. I wonder whether Donald
Thomas agrees with that. We are talking about an
Executive consultation process. The Executive
has consulted local authorities; the information in
the financial memorandum is based on
assumptions that were based on local authorities’
evidence. However, in your submission, you say
that things are radically different. I wonder whether
Donald Thomas can say from experience whether
the financial memorandum gets closer to the facts.
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Donald Thomas: I would need to refer the
matter back to Martin Vallely, because the City of
Edinburgh Council probably has more detailed and
up-to-date information than we have. However, I
think that we can work with the figure of 80 per
cent conversion from records of needs to CSPs.
Martin Vallely: The bill’s financial memorandum
does not appear to have been changed to reflect
changes in the substance of the bill, which further
underlines our concerns about the need for more
work to be undertaken.
Jeremy Purvis: What do you mean by that? I
would like to explore that matter further. Section
2(1) of the bill, as introduced, states that a child or
young person requires a plan for the provision of
additional support if
“the child or young person has additional support needs
arising from—
(i) one or more complex factors, or
(ii) multiple factors,
which are likely to continue for more than a year, and
(c) those needs require significant additional support to be
provided”.

There is an “and” rather than an “or”, so I am a
little confused about whether you are saying that
an “or” has been substituted for an “and”.
10:45
Martin Vallely: I refer to section 2(1)(c)(i). In the
previous draft, there was an “and”. There are other
substantive differences; for example, the
introduction of dispute resolution does not appear
to be reflected in the financial memorandum, nor
does the entitlement of parents to appeal for
specific assessments, yet that appears to have
been the basis for the estimates that a CSP would
be less costly to produce than a record of needs. If
parents have the right to request such
assessments, I suggest that any savings will be
marginal.
Jeremy Purvis: So the substantive difference
between “or” and “and” in section 2(1)(c)(i) relates
to the involvement of other agencies, which could
capture more cases.
Martin Vallely: Yes, because other functions of
the local authority are included. Using “and” would
mean that if a child required education and social
work support, it would not qualify for a CSP;
however, with the change, the child would qualify
for a CSP.
The Convener:
increase costs.

That

would

significantly

Dr Murray: I would like to say something for
clarification. The Education Committee needs to
explore that matter, because the difference is
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significant. When the Executive was questioned, it
reiterated that no child who did not have input from
another agency would be entitled to a CSP. The
document that came out after the consultation
implied a significant change in direction, but
officials seemed to deny that at the Education
Committee, which is rather confusing.
The Convener: Martin Vallely is obviously not
happy about that issue.
Martin Vallely: The bill’s wording is unclear—it
refers to “the education authority”, “the local
authority” and so on. Matters certainly require to
be clarified.
Fergus Ewing: More Holyrood howlers, I
suspect.
Jeremy Purvis: My second question relates to
the bill’s assumption that pupils are static in local
authority areas. Officers in my local authority area
have raised the issue of pupils who move into a
new local authority area, which will require work to
be carried out and could put on that local authority
a financial burden for which it had not budgeted.
Will pupils who move from one local authority area
to another be a widespread problem, given the
fact that the financial memorandum states, in
effect, that the matter simply concerns the
reorganisation of existing budgets? [Interruption.]
The Convener: I have been told that there are
problems with the sound system. I therefore
suspend the meeting for a couple of minutes.
10:48
Meeting suspended.
10:50
On resuming—
The Convener: I understand that we have now
got our sound back, so I hand back over to Jim
Mather. Would you care to repeat your question,
Jim?
Jim Mather (Highlands and Islands) (SNP): If
the financial memorandum working group were
reconvened and had a clearly defined code of
practice, how confident would you be that steps
could be taken to converge with and adhere to the
Scottish Executive’s original estimate of costs?
Martin Vallely: I am not confident that that
would be the outcome unless very tight
specifications were applied to the circumstances,
in which additional resources would flow from a
co-ordinated support plan or the attendant
arrangements for additional support needs.
Jim Mather: That is, in effect, a no.
Councillor the Rev Aitken: That is the case,
but that is not a reason for not doing it. We need
clarity so that we know what we are dealing with.
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That is the fundamental issue at the moment.
Jim Mather: What do you see as the ideal
output from such a reconvened working group with
a clear code of practice on the table?
Councillor the Rev Aitken: We would like
clarity about the resource requirements, clarity
from the code of practice and a meshing together
of the memorandum with what we see as the
content of the bill.
Jim Mather: That clarity also suggests an
element of financial control converging, at least to
some extent, with what we have been discussing.
Councillor the Rev Aitken: That must also be
set in the context of all the other things that have
been happening. Integrated community schools,
the move towards personal learning plans and
other policy initiatives will have a direct effect on
the bill and on the presumption of mainstreaming.
The Convener: One could at least argue in the
context of community schools that there was an
attempt to pilot that process through education
authorities and to work out what the costs of going
down that route might be before the approach was
expanded across the whole spectrum. Would a
similar exercise in piloting new arrangements of
the kind that are proposed in the bill have offered
greater certainty about how to proceed?
Councillor the Rev Aitken: It might well have
done—I do not know.
Donald Thomas: Pilot exercises cover all those
aspects and identify additional resources or
savings that could be made in the current
provisions. We have used that process
successfully in a number of initiatives, both in local
authorities and nationally, so that could be
considered.
We would need to take account of the possibility
that people might actually move into another local
authority area if they thought that there was a
better level of service there while the scheme was
being piloted. Parents do move from one local
authority area to another if they think that they will
get better access to resources and provisions.
The Convener: There is perhaps also a
technically linked issue with pupil records. Do you
envisage significant increased costs because
there will be a higher level of demand for pupil
records so that people can get evidence, as they
would see it, to support them in tribunal cases or
for other reasons?
Councillor the Rev Aitken: There is an issue
right across the board in terms of the
administrative costs of the proposals and the
management of their administration. Who would
have to provide the information that would be
required for tribunals? Where some agencies are
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under obligation and other agencies are not, on
whom will that responsibility fall?
The Convener: In the context of existing local
authority arrangements, that would be a significant
additional task for what is, I presume, a relatively
tight education administration.
Councillor the Rev Aitken: Absolutely.
The Convener: I would like to ask a similar
question about social work. In my local authority
area and in Glasgow, with which I am familiar,
there is a great deal of concern about the pressure
on social work resources because of children’s
services. In the context of the introduction of the
bill—with additional support needs tribunals,
processes of mediation and so on—do you
envisage significant additional pressure arising out
of the way in which the bill would work for what is
already a hard-pressed part of the social work
service?
Alan Ross: In some senses, until you know the
shape of the beast, it is difficult to quantify how
hard he is going to stick his horn into you. The
administrative costs of our involvement would be
based on greater involvement, and that is to the
good. We would expect to be called to more
appeals tribunals and to be required to make more
productions for parents.
At the moment, there is fairly open access in
social work. Parents and clients can ask at any
time to view records, but that is very time
consuming and is surrounded by a large panoply
of safeguards about third-party information and
photocopying material. It also involves sitting with
the client to go through it, which is very expensive.
We cannot do productions, but that is generally
not what people ask for under the social work
rules on what we are allowed to give them. It
would therefore be an even greater exercise for us
to produce files so that people could take
photocopies away.
Until we know the scale of what we are talking
about with further examination through the
financial memorandum group, I have no doubt that
there will be an increased burden, although I have
to be honest and say that I am not sure how great
that burden will be.
The Convener: In that context, is there an issue
about specific groups of social workers having to
spend much more time serving the system by
making paperwork returns rather than by working
with children?
Alan Ross: That is a frightening aspect. I am
sure that members will have heard about
bureaucracy and form filling; great steps are being
taken to reduce the impact of the Executive’s
requirements on form filling with regard to our
looked-after and accommodated children. Unless
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there is great clarity about individualised
educational programmes, CSPs and the coordination requirements for looked-after and
accommodated children, we could end up with a
massive paper chase and disagreement for years
to come about which assessment holds supreme
in that it covers the whole child.
The Convener: I would also like to ask about
mediation services. Your submissions state that
you think that the cost of mediation services has
been significantly underestimated by the
Executive. Could you give us a rough cost of the
operation of a mediation service?
Councillor the Rev Aitken: Our estimate of £2
million was based on a smaller cohort of children.
We are not absolutely sure whether the costs of
handling requests for mediation have, as well as
the costs for carrying out the process of mediation
itself, been taken into account. That also brings us
back to the transition issues that were raised
earlier, because the whole system will be tested
very hard as it is implemented. To calculate the
overall cost, however, we would need to
extrapolate up from the £2 million that has been
estimated as the cost for the smaller cohort.
Donald Thomas: We had from one of the law
centres an indication of cost, which was something
like £8,000 per mediation. That gives you an idea
of the cost that the local authority would be
charged for the mediation.
The Convener: What is the annual cost in
Edinburgh of educating a child who does not have
special educational needs? You must have a
figure.
Donald Thomas: I can give you the figures for
an individual child. The figure is £14,000 a year for
a child who has special educational needs,
compared with about £4,000 for a secondary-age
pupil.
The Convener: So the legal costs that would be
associated with the tribunal would be twice the
cost of educating for a year a child who has no
special educational needs.
Donald Thomas: The costs per year are £4,298
for a secondary pupil and £3,181 for a primary
pupil.
Councillor the Rev Aitken: It is important that
there are ways in which parents can engage in the
process. We are not saying that the tribunals
should not happen, but they need to be resourced
properly so that people can have the opportunity
to be part of the decision-making process about
their children. That is our concern.
The Convener: The tribunal does not deliver
any additional services for the child; it just delivers
the entitlement for the parent.
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Councillor the Rev Aitken: That is true.
However, the theme of the bill as we understand it
is to try to encourage partnership, which is a good
idea. Unfortunately, it seems that the tribunals
would be a little more adversarial than we would
like, and that is a concern. However, it is important
that we have a way in which parents can engage
in the process. There will, merely because there is
a change, be greater pressure on parents who are
testing the system and trying to understand it.
To be frank, parents are bound to be more
scared of change when the child is vulnerable, as
will be the case under the legislation. Such
parents are more likely to push harder to ensure
that they have everything that they need for their
child.
11:00
Fergus Ewing: We received a submission from
Careers Scotland, which, as the witnesses know,
is closely involved in the process. The submission
opens with the statement:
“around 2.1% of young people have a Record of Needs.”

However, Careers Scotland goes on to state that
on a conservative estimate, it envisages that
“more than 20%”—or one fifth—of young people
“may require additional support.” Careers
Scotland’s statement suggests that 10 times as
many children might have additional special needs
than there are young people who have a record of
needs at present.
Paragraph 95 of the Executive’s financial
memorandum concedes:
“more children and young people with additional support
needs are expected to receive support from Careers
Scotland”.

When it comes to the sums, the Executive says
that there will be no extra financial burden in
respect of future needs assessment—as opposed
to support for future needs. The figure in each
case is £1 million: £1 million at present; £1 million
under the new system. However, Careers
Scotland states:
“we estimate that this would involve 5 hours per client per
year which would result in a total of £9,996,690”—

which is £10 million.
Therefore, the Executive says that no extra
costs are involved and that its figure will remain at
£1 million whereas Careers Scotland says that the
costs may be £10 million—again, we have the
Holyrood tenfold factor. I am sorry that Careers
Scotland is not present at the committee today to
give us some further indications of its thinking, but
I am sure that our witnesses will have been
involved in thinking about those issues. Can you
comment on the Holyrood-scale discrepancy?
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Martin Vallely: The operative word is “might”,
which is the word that runs throughout what we
have been saying. We want to make the bill work,
but unless and until there is greater clarity, we
cannot responsibly say that that can be done
within this or that level of resources.
Councillor the Rev Aitken: Not all children who
receive support at present have a record of
needs—that is not the only definition of need. The
question is one of understanding what is meant for
all the children who are described as having a
barrier of learning. From that point onwards,
progress can be made to identify which children’s
needs can be met by a school without the need for
additional agencies to be involved and which will
require the support of other agencies and—as a
consequence—a co-ordinated support plan.
Given the rolling out of integrated community
schools, including the joint campuses that are
being developed in various areas, it is possible to
see how the number of children with a CSP will be
significantly reduced in the end. What we are
concerned about is the process of getting to that
point. We also need to get to the point at which we
understand the definitions of different and
additional.
The Convener: If I understand the situation
correctly, there is concern about the lack of a
definition for the children who are to get the coordinated support plans that are set out in the bill.
There is a lack of understanding about what
impact CSPs might have on other children with
support needs, as their needs might continue to
require to be met in the classroom. Teachers have
a responsibility in that context. There is also a lack
of clarity about the impact that CSPs might have
on the education of all the other children who are
going through the system, because of the
resources that the measure might absorb.
Councillor the Rev Aitken: That lack of clarity
leads us to a number of possible scenarios, one of
which was articulated by your colleague Mr Ewing.
There are other ways of dealing with the issue. We
need to get together round the table rather than
deal with the process in an adversarial way.
Ms Wendy Alexander (Paisley North) (Lab): I
want to return to placing requests. The Education
Committee discussed that issue, and you deal with
it in your submission. I want to try to stay away
from the policy issues; I simply observe that, as a
result of the approach to placing requests that has
been taken, there is likely to be a higher demand
for access to pupil’s records. Do you have a view
on how much that might cost?
Councillor the Rev Aitken: I am not sure that
we have a specific answer to that question, but we
can give the committee an indication of our
present experience.
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Martin Vallely: We are very concerned that,
given all the uncertainties about definitions and so
on, an authority might find itself with an increased
demand for placing requests for independent
schools. Indeed, we are concerned that facilities in
some existing independent schools may well fit the
definition of a special school that is contained in
the bill. Parents who currently choose to educate
their children in the independent sector will be
looking to their local authority to pick up the
costs—or some of the costs—of those
placements. That would place a significant
additional burden on the local authority.
Furthermore, we are concerned about the lack
of clarity in respect of the authority’s responsibility
for the assessment of children who are in the
independent sector and the very real cost
implications that are associated with that. We
estimate that the cost of additional placements to
the City of Edinburgh Council could be up to
£500,000 a year. Again, without the regulations
and the definitions, it is difficult to be precise. I
know that Donald Thomas has done some similar
figures for his authority. Authorities anticipate that
there will be additional costs unless we have clear
definitions and tight regulations.
Ms Alexander: I also have a question for the
representatives
of
the
Scottish
NHS
Confederation.
The Convener: I will bring them in afterwards.
Jim Mather: I return to the Careers Scotland
submission, which contains another worrying
point, in addition to the one that Fergus Ewing
referred to earlier. It says that the 20 per cent
figure
“is a conservative estimate as we would envisage that more
than 20% young people may require additional support.”

Are we spending the money at the right stage in
the cycle? Is there a mechanism by which we
could spend money to reduce the level from 20
per cent plus?
Councillor the Rev Aitken: That depends on
the issue that requires additional support. If we are
talking about a health issue that affects the child’s
ability to engage with their education, one can say
that, as the position may not change, the money
will have to be spent all the way through the child’s
education. If we are talking about a social issue,
such as compulsive behaviour disorder, which we
dealt with earlier, one can say that that will not be
an issue further down the line.
Careers Scotland has a pilot mentoring project
for 15 to 24-year-olds under which the young
people are each given a mentor who works with
them up until they reach the age of 24. The pilot is
showing real results—it is making a real
difference. An argument is that those kids need to
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have support put in at an earlier stage, which
would enable someone to work with them, no
matter what agencies the young people were
dealing with. The mentor would be a permanent
contact for them. Support must relate to the needs
and barriers that are identified in the first instance.
Jim Mather: In your own gamut of inputs, you
do not refer to international models or benchmarks
that illustrate how outcomes such as the 20 per
cent level have been avoided.
Martin Vallely: To be honest, we have not
looked at the issue from that perspective. On one
level, the question of additional support is not a
great cause of concern. Under the existing
legislation, it is estimated that up to 20 per cent—
in fact, I think that it is up to 25 per cent—of
children and young people may have special
educational needs.
The wider definition that is included in the bill
means that up to 30 or 35 per cent of children and
young people could require additional support at
some point in their educational career. That
additional support may be in the form of a
specialist teacher visiting the school to provide
advice and individual tutorial work for a child who
is bilingual, or it may be about providing additional
classroom support or the teacher taking into
account a child’s particular learning style in the
way in which subjects are presented.
The definition is very wide; it is also tautologous,
although that is not really a matter for the
committee. A child is defined as having additional
support needs if they require additional support.
There is no objective test of that.
To be honest, I would have thought that a figure
of 20 per cent for the proportion of young people
who require additional support as school leavers
was probably on the generous side. In practice, I
doubt whether it would go up that high. I would
have thought that 10 or 15 per cent might be more
realistic figures.
Jim Mather: Do we have any methods for
benchmarking the level of special needs or the
requirement for additional support in order to
compare Scotland with other regions of the United
Kingdom and internationally?
The Convener: That might be a question that
we could flash at the Executive when its
representatives are in front of us; it is probably not
a question for COSLA.
I want to move us on to asking the NHS
Confederation in Scotland for its opening
comments. I am sorry that its representatives have
had to wait such a long time, but it has been an
interesting session.
Hilary Robertson: I had not intended to make
an opening statement because I expected that the
committee would have our written submission.
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The Convener: We have it.
Hilary Robertson: It might be helpful if I just
summarise the submission’s key points for the
committee.
We think that it might be difficult to achieve a
saving of £55,000, which is the figure that is given
in table 1 of the financial memorandum, in the first
year. We are also concerned about the figures not
covering existing levels of unmet need and not
recognising that there may be additional need for
children who are identified as needing coordinated support plans, who are not covered by
the current record-of-needs system.
From the health service point of view, the key
therapists involved are speech and language
therapists,
occupational
therapists
and
physiotherapists.
Those
are
quite
small
professions, so we think that there might be an
issue to do with recruitment and the ability of those
professions to meet demand.
We also emphasise that we are keen to have
some arrangements along the lines of the joint
future arrangements that exist between the
national health service and social work
departments. We want such arrangements to be
extended to include education departments, too.
Ms Alexander: I will raise the staffing issue,
which was mentioned in the Education
Committee’s meeting last week. I want to find out
whether you have anything to add in the financial
context on the implications for staffing levels and
staff training, particularly in the areas of speech
and language therapy, physiotherapy and
occupational therapy, which are likely to be called
into play more extensively as a result of the coordinated support plans.
Hilary Robertson: Since we appeared before
the Education Committee last week, we have been
discussing the issue with our members and trying
to get some more detail. Our present best
estimate is that, throughout Scotland, we would
probably need about an additional 60 therapists in
each of the three categories of therapy. It is hard
to know how that will translate into cost, because
there will be a number of variations to do with
grades and the additional expenses that go with
an individual’s discharging of their duties. Our
estimate is that that would cost roughly £2.4
million across Scotland. We need to do further
work on that estimate, to test how accurate it is.
Ms Alexander: Thank you; that was helpful.
The Convener: I want to consider matters in the
context of the NHS contribution to linking in with
schools. There is obviously a significant public
health agenda, with information going into schools.
Do you think that the bill’s more targeted
intervention is being set against public health
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intervention? Given that we always have limited
resources, is the bill forcing us into a choice
between different kinds of intervention? Has there
been any cost-benefit analysis of the wider
interventions compared with the more focused
interventions?
11:15
Hilary Robertson: We would certainly hope that
it is not an either/or situation. As you say, with the
best will in the world, we must acknowledge that
the available resources are finite and that some
prioritisation might be necessary. We would like
the health service’s existing work with schools to
complement the work on co-ordinated support
plans, which will probably involve different
therapists and different groups of children. My
colleague might have something to add on that.
Susan Aitken (Scottish NHS Confederation):
On joint working between health and education,
we would like structures to be implemented that
replicate the existing joint structures between
health and social work; perhaps more
appropriately, we would like education to be
brought into those structures, because it is clear
that there are links between all three areas. We
hope that, where existing work is going on—for
example,
in
public
health
and
health
improvement—the planning in those areas will be
improved and enhanced by joint working. We also
hope that there will not have to be a play-off
between specific interventions and on-going health
improvement work, but that all joint working
between the health and education sectors can be
better planned at a higher level.
From talking to our members, we have identified
that one of the problems is that, although a lot of
joint working goes on, it tends to be done at the
level of individual professionals. For example, on
the whole, arrangements are made between
schools and individual therapy departments or
individual child mental health departments. There
is a lack of high-level planning at the
organisational level. In our view, that is a priority
for action before the bill is enacted. Our hope is
that integrated planning at a higher level would
start to have knock-on benefits, not only for
children with additional support needs, but for all
joint working that is done between health and
education.
The Convener: My concern is about whether
the driver in relation to resources will be the needs
of children with identified additional support needs
or whether it will be based on an overall appraisal
of the health requirements of all children in school,
including children with additional support needs. It
is a question of where one starts from when one
thinks about how to manage and allocate one’s
resources.
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Susan Aitken: In health care generally, not just
in health care for children, the reality is that the
driver is the delivery of health care and health
services, rather than health improvement.
Everyone has acknowledged that the balance of
those priorities has to change but, in reality, the
driver for all services is the delivery of special
services to people who need specific health care
interventions and I am sure that—in the first
instance at least—that will also be the case for the
services that are covered by the bill.
The Convener: You say that we have all got to
realise that we should move towards the health
improvement agenda, but you also say that the
provisions in the bill might drive you away from
that; or rather, that the mechanisms for the
allocation of resources that are envisaged in the
bill might drive you towards a service mechanism.
Susan Aitken: That will not necessarily be the
outcome. The Finance Committee is obviously
focused on specific resources, and our focus is on
the specific resources that will be required to
deliver services. I do not think that we have really
considered the health improvement implications.
As you have raised the issue, I do not think that
what you have suggested would automatically be
the outcome. In the first instance, the NHS’s job
will be to examine future unmet need and to plan
and deliver for that. I suppose that what you say is
correct, in that the bill will focus priorities on that in
the first instance.
Dr Murray: In your submission, you suggest that
you expect that the number of children who have a
co-ordinated support plan will be greater than the
number of children who currently have a record of
needs and you point out that there are a number
of children who do not qualify for a record of needs
but who, under the bill, will require medical
intervention. I presume that you feel that the figure
of £915,000 that is allocated to co-ordinated
support plans is insufficient. I presume that those
children already have a medical intervention.
Hilary Robertson: They may not. Our
interpretation is that the bill will extend the support
that is available to children who have, for example,
social, emotional and behavioural difficulties.
There is an increasing awareness that, at times,
those problems may have a physical cause that
has not thus far been recognised. Our
interpretation is that those children will be included
in the new system and that they could be
recognised as benefiting from some input from the
health service. The figures that appear in the table
do not appear to reflect the fact that there may be
other groups that have not yet been identified.
Dr Murray: Is it possible for you to give an
estimate of the number of young people that you
are talking about?
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Hilary Robertson: We have not been able to do
that so far. We heard earlier about pilot schemes,
and it might be that a pilot scheme would help to
identify the scope of that.
Dr Murray: But you expect there to be a greater
demand.
Hilary Robertson: Yes.
Dr Murray: Because there is unmet need in the
system at the moment, which will be required to be
met under the bill.
Hilary Robertson: We recognise the fact that
there is unmet need, as is evidenced in the waiting
times for existing therapies, although that is
probably more a reflection of the small number of
therapists in those professions. Additionally, we
expect the bill to identify a new group of children
who are not currently recognised as needing help
but who will come through the system and will,
subsequently, be recognised as benefiting from
some of those therapies.
Susan Aitken: I spoke to the head of a
paediatric therapy department, who estimated
that, out of the cohort of children with social,
emotional and behavioural difficulties who will be
brought in under the bill, up to 50 per cent might
have undiagnosed physiological or physical needs
that are currently not being met. However, as
awareness of their needs increases in the
education sector, as joint working increases, more
and more of those children will be identified and
there will be a greater awareness among teachers
of the fact that behavioural difficulties may stem
from, for example, an undiagnosed autistic
spectrum disorder. Once such conditions are
diagnosed, therapy and mental health services will
have a role to play that they are not playing in
those children’s lives at the moment.
Jeremy Purvis: We asked COSLA about the
consultation that led to the drawing up of the
financial memorandum. Martin Vallely said that
there were two health sessions for the working
group. Did the confederation take part in those?
Hilary Robertson: No, but members of the
confederation—individual health organisations—
were involved.
Jeremy Purvis: Can you talk about the quality
of that consultation? We have heard that not all
COSLA’s views were taken on board by the
Executive. Did you have a similar experience?
Hilary Robertson: I cannot answer in any
detail, as it was not the confederation that was
involved. However, the feedback that we have
received from those of our members who were
involved has not focused on the figures that have
appeared in the financial memorandum, which I
understand are higher than those in the initial
drafts. That may reflect some acceptance of the
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points that were raised. What has been raised with
us is the question of the unmet need in the
existing system and the potential for greater needs
coming through. The concern has been not so
much about the figures that are in the financial
memorandum as about what may have been
missed or excluded.
Jeremy Purvis: Do you know whether there
was an equivalent trawl of the local authorities that
Donald Thomas talked about in trying to gather
data?
Hilary Robertson: I am not sure. I know that
three specific organisations were involved, but I do
not know whether there was a more general trawl.
There may well have been one, but I cannot say
for certain. I would be happy to check for you.
Jeremy Purvis: That would be helpful. When
we have the Scottish Executive before us, that
would help us with our questioning.
Jim Mather: Your submission talks about the
burden of additional costs falling particularly on
speech and language therapy, physiotherapy and
occupational therapy provision. Is there any plan
to assess and address the issue of nutrition as a
potential mechanism for alleviating the problems
of individual children?
Hilary Robertson: I am sure that that is one of
the issues that is assessed. We have
concentrated on those three therapies because
they tend to be the main ones that are involved.
Nevertheless, a whole host of other interventions
will be considered when a child is assessed.
Susan Aitken: Yes. I am quite sure that
dietetics will also have a role to play. Exactly the
same issues that apply to speech and language
therapy, physiotherapy and occupational therapy
apply to dietetics, which is also a small profession
with a limited capacity. There is a possibility that,
as awareness grows of nutritional issues in
relation to autistic spectrum disorders, dietetics will
become another profession with additional work
arising from the bill, and it will be stretched in its
capacity to undertake that work.
Jim Mather: Are there no thoughts of doing
anything generically and proactively with the
schools to alleviate the end burden on the
therapies, which would make for a virtuous circle
regarding the overall burden?
The Convener: That is the point that I was
trying to make about health improvement and
where there is a trade-off between a focused,
targeted approach and a generic approach that
might hit a wider number of children. Both
approaches are necessary; it is just a question of
how the finances are managed between the two.
Susan Aitken: It is our view that specifically
targeted work has to be carried out across the
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therapy professions in a multi-agency way. Workforce planning and development structures have
been put in place in NHS Scotland’s new regional
work-force groups. There is also NHS Education
for Scotland, and other mechanisms are in place
to consider the sizes of professions, their capacity
and recruitment and retention. As we said in our
evidence to the Education Committee, those
mechanisms will have to focus quite urgently on
the capacity and work-force planning of the
therapy and allied health professions, taking into
account the new responsibilities that will exist
throughout health services as a whole.
Mr Brocklebank: You obviously disagree with
the financial memorandum working group’s view
that the costs of what is suggested will be
negligible. This is an observation rather than a
question, but you might like to respond to it.
Whenever there appears to be a way of saving
money in bills, there are always a lot of good
reasons—and I am sure that your reasons are as
good as anybody else’s reasons—why that will not
be possible. I offer this as a thought on health in
general. We continually read that, despite the
money that we throw at health, it is not going in
the right direction or being targeted in the right
areas. Have you taken that into account in coming
to your assessment of the requirement for various
extra speech therapists, occupational therapists
and others? Have you factored them into the
equation without really knowing what the eventual
equation is going to require?
Hilary Robertson: We would accept that as a
fair comment. Specifically on the savings that the
financial memorandum identifies, our concern is
that, although the reason for the savings identified
centres on the removal of the element of
compulsion from medical assessments, which
seems perfectly reasonable, in reality we know
that it is quite often difficult to get that amount of
money out to spend on something else because
the people who would be doing the assessments
will have other responsibilities that they will then
spend more time on. It is not a simple case of a
member of staff or two members of staff no longer
being required and the money that would have
paid for them being made available for something
else.
We are not saying that the figure for savings is
wrong; we are saying that it will be difficult to
achieve for the reasons that I have given. We
recognise that there could be some savings from
the change in the status of the medical
assessments.
However,
although
the
assessments will no longer be compulsory,
parents will still be able to request them, and new
children will be coming through. We therefore think
that the total number will not reduce once we take
into account existing unmet need and potential
new groups coming through.
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11:30
On potential new staff, we have simply reflected
on the difficulty that existing staff have in fulfilling
their duties under the current record of needs
system, such as attending meetings to discuss
cases. Since the introduction of mainstreaming, it
has been even more challenging for existing staff
to deliver the services that they previously
delivered to the same children because they have
to travel greater distances and develop
relationships with a greater number of
establishments and teachers.
We have simply considered the specific aspects
of the memorandum, but I take your point about
the wider scheme of things. Even where potential
savings are identified, it can be difficult to realise
them, and it is important not to lose sight of the
bigger picture.
The Convener: I thank you all for coming along
and giving evidence. We are taking evidence from
the Executive in a fortnight’s time, so we will have
an opportunity to reflect on all that you have said
to us and to prepare appropriate questions for
Executive witnesses.
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FINANCE COMMITTEE
EXTRACT FROM THE MINUTES
16th Meeting, 2003 (Session 2)
Tuesday 2nd December 2003
Present:
Ms Wendy Alexander
Fergus Ewing (Deputy Convener)
Des McNulty (Convener)
Dr Elaine Murray
John Swinburne

Mr Ted Brocklebank
Kate Maclean
Jim Mather
Jeremy Purvis

Education (Additional Support for Learning) (Scotland) Bill: The Committee took
evidence on the Bill’s Financial Memorandum from—
Mike Gibson, Head, Additional Support Needs Division; Donna Bell, Finance
and Central Services Department; Naseef Huda, Research, Economic and
Corporate Strategy Unit and Jillian Boyle, Performance Management and
Finance, Health Department, Scottish Executive
The Committee agreed that the Clerk would write to the Scottish Executive Bill Team
for further clarification on some areas.
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Scottish Parliament
Finance Committee
Tuesday 2 December 2003
(Morning)
[THE CONVENER opened the meeting at 10:01]

Education (Additional Support
for Learning) (Scotland) Bill:
Financial Memorandum
The Convener (Des McNulty): Good morning
and welcome to the 16th meeting of the Finance
Committee in this session. I welcome members of
the press and public. I remind members that, as
usual, they should turn off all pagers and mobile
phones and I ask members of the public and
witnesses to do the same. We have received no
apologies for today’s meeting.
Agenda item 1 is further consideration of the
Education (Additional Support for Learning)
(Scotland) Bill. I welcome to the committee
officials from the Scottish Executive. Members will
note from the agenda that Wendy Wilkinson, who
is the bill team leader, was due to be with us, but
she is unwell. Mike Gibson, who is head of the
additional support needs division, is with us
instead. He is joined by Donna Bell from the
Finance and Central Services Department, Naseef
Huda from the research, economic and corporate
strategy unit and Jillian Boyle, who represents
performance management and finance in the
Health Department.
Members have a copy of the Executive officials’
submission, which was issued yesterday.
Members also have a letter from the Education
Committee and a letter from the Minister for
Education and Young People to that committee.
Although those papers are of interest to us, we
received them rather late in the day and members
might not have had sufficient time to look at them
in as much depth as they would have liked.


674

650

Mike Gibson (Scottish Executive Education
Department): We are happy to discuss issues
that relate to the costings of the bill’s provisions,
but it would be unusual to reconvene the original
group. We need to see what happens to the bill
once it has gone through Parliament before we
look at costings. We will have discussions with all
the stakeholders when it comes to looking at the
implementation of the bill.
Donna Bell (Scottish Executive Finance and
Central Services Department): We carried out
the full consultation process with COSLA and
other interested parties. We also discussed the
implementation process, which, depending on the
way in which the bill is implemented, is where the
projected costs could differ, and the consultation
process that will take place during implementation
to ensure that the costs are kept within the figures
in the financial memorandum.
The Convener: The evidence from COSLA was
that three or four meetings of the financial
memorandum working group took place. From
what you, COSLA and other agencies are saying,
it is clear to us that there are significant
discrepancies between the different parties’
interpretation of the anticipated costs. Given the
different interpretations, do you think that the work
of the financial memorandum working group was
successful?
Mike Gibson: We have seen some of the
COSLA submission and there are aspects of its
figures that we would like to discuss further with
the organisation, because there are areas of
disagreement. One of the letters that you
received—the letter that was sent to the convener
of the Education Committee—set out one of
COSLA’s misinterpretations of the bill that was
introduced in Parliament in October. It is a
technical point, but we feel that COSLA
misinterpreted the meaning of the legislation.
Perhaps that influenced its conclusions about how
many youngsters will receive a co-ordinated
support plan.

We also have a copy of the submission from the
Scottish Legal Aid Board and a follow-up
submission from the Convention of Scottish Local
Authorities. As the officials have provided the
committee with a submission, I understand that
they do not want to make an opening statement,
so we will proceed to questions.

The Convener: My point is straightforward: the
purpose of the financial memorandum working
group was to look at the technical aspects of the
bill and to reach an agreed interpretation of them
through analysis of the costings. Judging by the
evidence that we have received, that process has
not worked. The fact that it has not worked makes
our lives difficult when it comes to interpreting the
costs properly. If one group says one thing and
another group says something fundamentally
different, that makes the Finance Committee’s job
difficult.

What are the Executive’s views on reconvening
the financial memorandum working group to reexamine and monitor expenditure? That was one
of the suggestions from COSLA.

Donna Bell: I understand how difficult it is for
the committee if you receive conflicting
information. We went through the full consultation
process with all the stakeholders. We also went
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through all the questions about costs and the risks
associated with those costs that were asked in the
financial memorandum. We had three meetings,
but a fair amount of correspondence went back
and forth between those meetings and clarification
continued to be provided throughout that period.
At the end of the process, we set out a final draft
and asked for agreement, or some sort of sign-off,
from COSLA and other stakeholders. The draft
was passed through without any further comment,
so we were surprised by the further submissions
from some stakeholders.
The Convener: It is not for us to allocate blame
to any agency. The issue for us is whether we
believe you and your interpretation of what the
costs will be, or whether we believe COSLA.
COSLA has an advantage, in that, at one level, it
is closer to the chalkface. You have a job to do to
convince us that your interpretation is correct.
Donna Bell: The information that we used was
the information that we received from COSLA and
the other stakeholders in the first place. That
makes it difficult to see where COSLA’s new
figures come from.
The Convener: To return to my original
question, does that mean that the group should be
reconvened so that you can reconcile the
problems and we can get clarity? How do you
anticipate proceeding with the situation?
Mike Gibson: There are obvious areas of
disagreement between some of COSLA’s figures
and our figures. We saw the latest submission that
COSLA made to the committee yesterday, in
which it estimated that 15 per cent of youngsters—
or 115,000 youngsters—would be eligible to
receive co-ordinated support plans. Clearly, that is
nowhere near the policy intention and, from that
point of view, we feel that the figures that COSLA
has produced are not accurate. I am unclear about
the rationale for the paper that COSLA gave the
committee yesterday. I am happy to discuss with
COSLA how it arrived at the figures, but they did
not seem to be subjected to any rigorous analysis.
The Convener: There are issues of
interpretation here, but one of the crucial points is
that the policy intention of the bill does not make it
absolutely clear what is included in the figures. It
would be easier to accept a quantification that was
nearer to 3 per cent of eligible children if you were
absolutely clear about the circumstances under
which somebody would qualify for a co-ordinated
support plan. However, because the reasons for
the choices that are being made are not explicit,
we cannot make that judgment. You can say that
your intention is for the policy to cover about 3 per
cent of children but unless you designate in which
areas the plans will apply and in which areas
people will be disappointed because the plans will

652

not apply to them, it becomes difficult for us to
make judgments.
Mike Gibson: The financial memorandum gives
an indication of the number of youngsters who are
expected to have a co-ordinated support plan. We
have given the figure that 50 per cent of those who
have a record of needs are expected to have a coordinated support plan plus, above that, an
additional proportion—0.3 to 0.6 per cent—of the
school population. We are clear about our costings
and the anticipated number of co-ordinated
support plans. We are not suggesting that
anything like 115,000 pupils—15 per cent of the
school population—will have a co-ordinated
support plan. There is a wide difference of opinion
between us and COSLA.
The policy intent is clear and we feel that the
way in which the bill is framed makes it clear that
we do not intend 15 per cent of the school
population to have co-ordinated support plans.
Dr Elaine Murray (Dumfries) (Lab): I accept
that the intention of the legislation is not to create
that situation. However, to be fair to COSLA, in its
most recent submission to the committee it has
attempted to put figures on the number of young
people with particular types of difficulties who
might or might not—but could—qualify for a coordinated
support
plan.
The
financial
memorandum states that 50 per cent of those who
have a record of needs will have a co-ordinated
support plan, but none of us have a handle on how
you arrived at that figure. We have never had an
explanation of why you think that only half the
pupils who have a record of needs will have a coordinated support plan. That makes it very difficult
for us to assess whether the figure is correct.
Mike Gibson: I will ask Naseef Huda to pick up
the second point, but first I will address the point
about COSLA’s most recent submission.
We have made it clear in all the policy papers
that we do not see a clear link between putting a
label on a child—whether autism or attention
deficit hyperactivity disorder—and the need for a
co-ordinated support plan. We have always said
that it is necessary to look at the child as an
individual and to determine whether they fit the
criteria for a co-ordinated support plan. That is
why we have some difficulties with COSLA’s most
recent submission. All that it does is give a list of
conditions and attach percentages to them. There
is no rationale about where the percentages come
from or where they fit in with the criteria for a pupil
having a co-ordinated support plan.
I ask Naseef Huda to explain how we arrived at
our figures.
Naseef Huda (Scottish Executive Education
Department): One of the questions that we asked
local authorities to come back to us on as part of
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the consultation process was what percentage of
existing records of needs they thought would
result in co-ordinated support plans, given the
policy intention that Mike Gibson has outlined.
We received a range of estimates from local
authorities. Some local authorities gave us
estimates that were desk-based exercises, while
others—in particular, South Lanarkshire—asked
head teachers for their opinion. We included those
estimates in our figures as best we could. Some
authorities stated that 100 per cent of records of
needs would result in CSPs. However, on the
basis that that is not the policy intention of the bill,
we excluded what we felt were outliers, and 50 per
cent seemed to be a reasonable figure based on
the returns that we received from local authorities.
Dr Murray: I know that the Executive does not
accept that the change from an “and” to an “or” in
section 2(1)(c)(i) means that the intention is
different, but it certainly implies that to others.
I ask for clarification as to what is meant by
section 2(1)(c)(i), which refers to:
“the education authority in the exercise of any of their other
functions as well as in the exercise of their functions
relating to education”.

Does “education authority” mean the council?
Mike Gibson: This is an important issue. The
policy intent in the bill has not changed from the
policy intent in the draft bill that was published for
consultation. We still see one of the criteria for
having a co-ordinated support plan being that a
pupil requires a service from outwith the education
authority.
Dr Murray: Do you mean the local authority—
the council?
10:15
Mike Gibson: I mean outwith the education
authority, in terms of the education authority
exercising its education functions. You are putting
your finger on the reason why we changed the
wording of the bill from that of the draft bill. One of
the problems is that, legally, “education authority”
and “local authority” have the same meaning
under the Education (Scotland) Act 1980; they are
both defined as a council constituted under section
2 of the Local Government etc (Scotland) Act
1994. In legal terms, education authority and local
authority are the same entity.
When the term education authority is used in
education legislation, it is used in the context of
the education authority carrying out its education
functions. There is potential for some confusion
when we use the term education authority. Does it
mean education authority in terms of local
authority, as you have suggested, or does it mean
education authority in terms of the education
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authority carrying out its own functions? The
change in the wording of the bill from that of the
draft bill is an attempt—members might not think
that it has been a successful one—to clarify the
confusion and to make clear precisely what we
mean.
I refer members to section 2(1)(c)(i), which sets
out the leg of the test that states that to qualify for
a co-ordinated support plan there must be
involvement from someone outwith the education
authority. Section 2(1)(c)(i) refers to:
“the education authority in the exercise of any of their other
functions as well as in the exercise of their functions
relating to education”.

That acknowledges that “education authority”
could in this case be taken to mean social work
authority. That is why that first leg is there.
The confusion on the part of COSLA and the
Association of Directors of Education in Scotland
arises when we came to the word “or” after that.
Section 2 continues:
“or
(ii) by one or more appropriate agencies … as well as by
the education authority themselves.”

The “appropriate agencies” are defined in section
19(2) as agencies such as a health board. By “the
education authority themselves”, we mean the
education authority as a local authority. That is
where social work and education come in. I
apologise that that is so complicated.
The intention in redrafting section 2(1)(c)(i) was
to clarify what could have been a confusing
situation. What has happened is that our
colleagues from COSLA and, perhaps, those from
ADES, have tried to reinterpret the primary
legislation instead of going back and examining
the policy intent. The policy intent would have
illustrated to them that we do not intend any
change in the criteria as to who should get a coordinated support plan.
Dr Murray: The confusion was also caused by
the document that was published after the
consultation, because it implies that a wider
spectrum of pupils will be involved. We should not
concentrate only on the numbers, because the
issue is not only about the cost of having a coordinated support plan. COSLA is also worried
that if there is confusion in the legislation there
could be a lot more appeals. If it is not clear who is
entitled to have a CSP, the cost of mediation might
increase.
Kate Maclean (Dundee West) (Lab): Mike
Gibson’s comments have clarified the intent of the
legislation, but I do not think that they address the
Finance Committee’s dilemma, which is that we
have different information from COSLA and the
Executive about the financial implications of the
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legislation. I still do not think that the issue is clear,
even after having heard how the Executive and
COSLA arrived at their guesstimates. It is very
difficult for the Finance Committee to make a
decision on the matter without having some clarity.
As the convener suggested in his first question,
perhaps it would be helpful for people to get round
the table and discuss the matter again.

We are no different from other countries in the
western world. In Europe, the percentage of pupils
who have special needs ranges from something
like 0.9 per cent in Greece to 18 per cent in
Finland. That does not mean that the incidence of
special needs has that range, because it does not;
it means that there are difficulties in interpreting
who has special needs.

I have seen COSLA’s most recent submission
only today, but I know from my constituency
experience that the majority of pupils in my local
authority who have conditions such as attention
deficit disorder, ADHD or autistic spectrum
disorders do not currently have records of needs. I
suggest that quite a few of them would qualify for
co-ordinated support plans. From my experience,
nothing leads me to believe that fewer rather than
more pupils will be covered by CSPs than are
covered by records of needs. I think that perhaps
more pupils will have a co-ordinated support plan
than have a record of needs. Therefore, the
financial memorandum does not stand up. That is
only an opinion—I do not think that I have enough
evidence to make an informed decision on the
matter.

Kate Maclean: The point that I am trying to
make is that there is no point in the legislation
unless the resources are there to ensure that it
works. If the legislation is to be driven by finances
that have been underestimated, it will not achieve
what it is meant to achieve.

Mike Gibson: I appreciate the point that you are
making. It has always been our intention that the
code of practice will, in a sense, unpick the
legislation. It is difficult to write primary legislation
that gives extremely clear definitions, especially in
the area of special educational needs. It is the
intention of the code of practice to clarify who
should get co-ordinated support plans.
The committee will perhaps be aware that, in the
existing legislation on records of needs, the legal
definition of who should get a record of needs is
somebody who has
“pronounced, specific or complex special educational
needs which require continuing review”.

I am sure that, if we were discussing that
definition, members would be making similar
points that the definition is unclear or that it might
apply to 15 or 20 per cent of the school population.
In reality, we know that that definition applies to 2
per cent of the school population, and I submit that
the definition that I have just given is actually wider
than the definition of those who would get a coordinated support plan.
The record-of-needs definition is applied to a
smaller population simply because of the advice
and the circulars that have been put out to clarify
and explain who should get a record of needs, and
the same would apply to the co-ordinated support
plan. We would put out advice in the code of
practice and explain in detail who should get a coordinated support plan. I can appreciate your
difficulties with that, but to get precise definitions in
primary legislation is extremely difficult.

I know that virtually every single school in
Dundee has children who are being medicated for
ADHD. A lot of them do not have records of needs
although, in future, they might have a support
plan. Against the evidence that I have, the COSLA
figures seem to stand up better than your figures
do. What concerns me is that the whole thing will
be driven by cost, and the very children whom we
are trying to help through the legislation will not be
helped, because the resources will not be there to
help them.
Mike Gibson: One would have to go back to
individual cases and start to apply the test. ADHD
is an example that you have used, and you are
absolutely right to say that a lot of children with
ADHD do not have a record of needs. A lot of
children with ADHD may not require a coordinated support plan, because they may fail at
the first hurdle of having complex or multiple
factors that interfere with their learning. That is not
to say that they do not have additional support
needs, but many of them would not pass the
severity test for a co-ordinated support plan. They
may also not pass the second test of requiring
significant support from other agencies. The fact
that they need medication or some health support
would be accepted, but I suspect that they would
not pass the severity test in terms of the level of
support that they require.
The Convener: The problem is that you have
not really said where the severity test is actually
going to cut. That is our difficulty.
Kate Maclean: I am talking about pupils who
spend most of their time excluded from school
because of their disability, if I can call it a
disability.
Mike Gibson: As I said, the code of practice will
address many of those issues, but we cannot write
the code of practice until the primary legislation is
in place. All that I can say is that our policy intent
is clear: we do not anticipate that the number of
youngsters with co-ordinated support plans will
reach COSLA’s estimate of 115,000. That is
certainly not the policy intent, and we believe that
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the code of practice can be written in such a way
as to ensure that that number is not arrived at.
The Convener: I am tempted to come back on
that point, but I shall let Ted Brocklebank ask a
question.
Mr Ted Brocklebank (Mid Scotland and Fife)
(Con): I seek clarification. When last we had
witnesses here from COSLA, they mentioned that
there might be special cultural needs in certain
groups. Additional support for aspects of Gaelic
education might be regarded as a special need, as
might support for other minority languages, for all
that one knows. Would not there be huge financial
implications if those aspects were incorporated?
Mike Gibson: The youngsters whom we are
talking about exist already, and co-ordinated
support plans would be unlikely to apply to them in
the numbers that we are talking about. Youngsters
who require additional support for language
already exist, and if they need that support they
should be getting it. In a sense, the bill should not
impact on them.
Mr Brocklebank: Do you believe that there
might well be demands placed on the system,
given the fact that many people believe that those
needs have not been addressed adequately until
now?
Mike Gibson: I do not anticipate that that would
be an issue.
Mr Brocklebank: You do not believe that it
should be?
Mike Gibson: No.
Mr Brocklebank: I will move on. Are there any
other changes between the draft bill and the bill as
introduced that may not have been reflected in the
financial memorandum? COSLA believes that the
introduction of dispute resolution is not reflected in
the financial memorandum.
Mike Gibson: Dispute resolution is in the
financial memorandum.
Mr Brocklebank: But is it fully reflected?
Naseef Huda: We have included a figure of up
to £1.5 million for dispute resolution, but there are
difficulties in estimating costs because the exact
nature of the dispute resolution mechanism has
not yet been fully developed.
The Convener: Could I ask about mediation
and the tribunal costs? COSLA said that it
believes that there is a substantial underestimation
of the costs of mediation, and we had some fairly
frightening figures from COSLA last week about
the cost to it of the legal processes associated
with dealing with tribunals, which it pitched at
about twice the cost of educating a child in
mainstream education. Could you comment on
those concerns?
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Mike Gibson: We arrived at our costings for the
tribunal by looking at the system in England and
Wales and taking a proportion—roughly a tenth—
of those costings. From that, we arrived at an
estimate of the number of appeals that we thought
that there might be to a tribunal.
I am not sure that I fully understand your point
about COSLA. Are you talking about officer time?
The Convener: Yes, and perhaps also any legal
representation that officers might require.
Mike Gibson: We are clear that we are not
encouraging legal representation. The idea behind
the tribunal is that it should be family friendly and
should not involve lawyers. From memory, the
figure for authorities down south bringing lawyers
in is quite small, so we do not see the need for
COSLA to say that it would want legal
representation. The tribunal should be an informal
setting. There will be a lawyer in charge of the
tribunal to ensure that the legal procedures are
followed, and there will also be experts on
additional support needs. It is not a matter of
people making cases and of the outcome
depending on how well a case is presented. The
tribunal should have enough expert knowledge to
make a judgment.
The Convener: COSLA’s concern is that
individual authorities will be in a position of having
to convene and co-ordinate tribunals and provide
representation.
Mike Gibson: No. The tribunals would be
funded centrally. That would be a cost to the
Scottish Administration, and there would be no
expectation that COSLA would run the tribunals.
The Executive would do that. COSLA would have
to provide officer support and, if a case comes
before a tribunal, those officers would have to
appear. However, that happens a lot anyway, as
some authorities already have dispute resolution
and mediation and are already making an input
into such arrangements.
10:30
Naseef Huda: COSLA estimated a cost of £2
million for mediation. Our best estimate was £1.85
million, but our range for the cost of mediation
goes from £1.2 million to £2.5 million, so that
covers COSLA’s estimate. We included in the
financial memorandum the costs of legal aid if
families require that to prepare for tribunals or if
any points of law go on appeal to the Court of
Session or to judicial review.
The Convener: It is implied that the system will
not be significantly more expensive than the
current system.
Mike Gibson indicated disagreement.
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The Convener: So the new system will be
significantly more expensive and identifiable costs
are associated with it.
Mike Gibson indicated agreement.
The Convener: Some of those costs relate to
the running of tribunals and some of them may be
unacknowledged costs to local authorities, for
example for providing psychologists, head
teachers and others to represent their views.
Naseef Huda: We have included the cost of
about £220,000 for local authorities to prepare for
and appear at tribunals.
Dr Murray: Naseef Huda mentioned the
inclusion of legal aid costs. Many witnesses to the
Education Committee have had the impression
that parents will not be entitled to legal aid.
Mike Gibson: That is correct. The cost will arise
from legal aid for going to the Court of Session,
not for support at a tribunal. Legal aid might be
available for discussions before a tribunal or to
deal with an appeal to the Court of Session.
Fergus Ewing (Inverness East, Nairn and
Lochaber) (SNP): Our job is to assess how much
the bill will cost. The problem is that many of us
feel that the bill will cost considerably more than
your estimate. Does Mr Gibson accept that he has
admitted that there is a discrepancy between the
aims and definitions in the policy memorandum
and other documents that have been provided to
us and the provisions of the bill?
Mike Gibson: I do not think that I have said that.
I am not sure what point you are making.
Fergus Ewing: Okay—you do not accept what I
said.
I ask you to look at your submission, which we
received just yesterday. The third paragraph on
page 3—I think that it is page 3, but the pages are
not numbered—is headed “Criteria for a Coordinated Support Plan”.
Mike Gibson: Is that paragraph 12?
Fergus Ewing: Neither the pages nor the
paragraphs are numbered in the document that we
received yesterday, which does not make the
situation easier.
That paragraph says:
“The Executive remains clear that the policy intention is
for CSPs to be for those with most complex or multiple
needs who require significant services from outwith
education, either through other functions of a local authority
or through functions of other organisations, to support their
learning.”

I will park the merits of the argument and consider
purely the implications of the wording for finances.
You say that the Executive plans, intends, and has
always intended, that CSPs should be for people
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with “most”—that is the superlative out of the
words “some”, “more” and “most”—complex or
most multiple needs. Where does the word “most”
appear in the bill?
Mike Gibson: The word does not appear, but
the submission from which you quote is a policy
document that explains the policy intent. The
submission does not quote directly from the bill.
The bill says that a youngster will have a coordinated support plan if a complex factor is likely
to have a significant adverse effect on their school
education. We do not use the word “most” in the
bill, but we speak about complex or multiple
factors that
“are likely to continue for more than a year”.

Fergus Ewing: The issue is a matter of strict
interpretation and the point is significant. As Dr
Murray said, the bill contains a definition of coordinated support plans. Section 2, which provides
the definitions, refers to
“one or more complex factors, or … multiple factors”.

The word “most” is not there.
Mike Gibson: That is true.
Fergus Ewing: Many people will have complex
factors and many people will have multiple factors
but, just yesterday, you said that we should
consider not the people who are defined in the bill,
but only the people who have the “most complex”
needs. You must accept the ordinary meaning of
the English language. You refuse a working group
and your colleague Donna Bell says that the costs
will be determined once the bill is implemented.
The courts will consider the wording in the bill, not
the wording in the policy memorandum or any
other documents. If your colleague’s admonitions
are borne in mind, are you saying that you forgot
to put the word “most” in section 2 and that you
will go away and put it in now?
Mike Gibson: No.
Fergus Ewing: How will you reconcile the
confusion? Carers Scotland says that one in five
children and young people in Scotland could—
rightly—qualify as having additional support
needs. They might include young people who
have a sight or hearing impairment, who are
bullied at school, who have autism, dyspraxia or
any of the other needs that COSLA was right to
identify and who, in the wider sense, have “a
barrier to learning”, as paragraph 2 of the
Executive’s policy memorandum says.
Paragraphs 4 and 16 of the policy memorandum
make it clear that the Executive wants to extend
the legislative framework to encompass more
children. Everybody agrees that that aim is
desirable, but the problem for parents of children
who will now be recognised as having needs that
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require to be addressed is the cost of the system
that the bill will establish. The system is complex—
it involves a new tribunal, a new bureaucracy and,
under section 10, the possibility that an education
authority will have to request information for every
parent, or child who is not of nonage, who makes
an application. A large volume of new applications
with a new range of costs is possible. To a greater
or lesser extent, we are all concerned about that.
The simple problem is the discrepancy between
the definitions in the bill and what you have said
on your second or third attempt: that the intention
is that those with most complex needs—not some
needs, or more complex needs—should receive
CSPs. Surely the bill is defective and the
Executive should rethink it. I hope that Mr Gibson
will respond to my general point.
Incidentally, I hope that the Executive will
produce the definitions that relate to section 7(4),
as that would let us know what a co-ordinated
support plan is supposed to contain. At the
moment, it is a blank sheet of paper. Will the
Executive go back to the drawing board, reinstigate the working group, redraft the bill and tell
us what section 7(4) and the other blank pages to
which the bill refers are about?
Mike Gibson: Some of the comments that have
been made are unfair. I explained that much of the
detail about co-ordinated support plans will be in
the code of practice and in regulations. That detail
will be developed in conjunction with stakeholders,
including the people who will implement the plans.
We are making too much of the phrase “most
complex” in the 12th paragraph of our submission
in comparison with the policy intention in all the
other documents and in the bill. The policy
documentation that accompanies the bill and the
financial memorandum are clear about the number
whom we expect to have co-ordinated support
plans.
The Convener: The problem is that the bill
establishes a loose enabling framework that will
allow the bar to be set at several different levels.
Where the bar will be set is not clear to the
committee. The implications for local authorities
will depend on where the bar is set, so we are in a
difficult situation.
Mike Gibson: As I said, writing precise
prescriptive details about the subject in primary
legislation would be impossible. To set the bar, as
the convener put it, we have suggested in the
financial memorandum our thoughts about coordinated support plans.
The original policy intent and the reason for
there being a CSP in the first place resulted from
our consultations on the earlier draft. A record of
needs was for children with pronounced specific or
complex needs that required to be continually


680

662

reviewed. During the consultations, some parents
were concerned and still wanted a statutory plan.
Currently, records of needs apply to around 2 per
cent of the school population—it was never
intended that CSPs would cover anything like 15
per cent of that population, which COSLA has
suggested. The intention was to ensure that a plan
would be in place for children with complex or
multiple factors, which takes us to the criteria in
the bill. That was where CSPs came from and why
the policy intent sets the bar—as the convener put
it—where the financial memorandum states that it
should be set.
Fergus Ewing: The onus is on the Executive to
argue for changes in the law and to explain what
the changes will do. Currently, most or many
children who have special educational needs have
a record of needs, but under the new system, a far
greater number of children and young people will
have additional needs—I think that that has been
admitted. However, only a proportion of those
children and young people will have a CSP. That
is your assumption. Perhaps slightly more children
will have a CSP than have a record of needs, but
the figures are roughly the same—the annual
figure is given as £7.3 million, as opposed to £6.7
million, according to the financial memorandum. A
new category of children with additional needs will
be created. Under section 10, they or their parents
will be able to say to the education authority that
the child “has additional support needs” or
“requires, or would require, a co-ordinated support plan”.

If the application is made, all that the child or
parent has to do is to ask for advice and
information and the authority’s duty will be to seek
and obtain all sorts of advice and information. That
will be a complicated process in itself, as it will
have to be done professionally; it will involve
obtaining complex reports and it will have
considerable costs.
In short, the result of the bill will be that a far
wider group of children will, quite rightly, be
recognised as having additional needs. In turn, it
seems that that will generate a market and
appetite for those children’s needs to be further
recognised through a CSP. That is why I
suggested when we discussed the bill at a
previous committee meeting, Mr Gibson, that the
problem with the bill is that the costs involved
might be many times greater than you have
estimated them to be. You mentioned a figure of 2
per cent, but Carers Scotland and COSLA talked
about 20 per cent and 15 per cent. The multiple
could be 10 times as much. As I pointed out at that
meeting, that is exactly the same multiple by which
the actual costs of the Holyrood building have so
far exceeded the notional estimated costs of some
years ago.
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Mike Gibson: We do not recognise those
figures. Did you say that 20 per cent was
mentioned in a Careers Scotland paper?
Fergus Ewing: I mentioned a Carers Scotland
paper.
Mike Gibson: I have not seen a paper from
Carers Scotland—I thought that there was a paper
from Careers Scotland.
Fergus Ewing: I am sorry—the committee had
a paper from Careers Scotland, which suggested
that 20 per cent of children and young persons
may have additional special needs. COSLA’s
supplementary paper said that 15 per cent could
require a CSP. There is, therefore, a huge
discrepancy between your figures and their
figures. Not only have you not answered the
question, but you have refused to recognise that
there are any problems at all with the bill. As far as
you are aware, there are no discrepancies. You
will not reconvene the working group. You think
that things will be all right on the night once the
Parliament passes the bill and that we will just hit
and hope. That seems to be the situation.
The Convener: I do not think that Mr Gibson
said that he would not reconvene the working
group.
10:45
Mike Gibson: Fergus Ewing has made many
points. I saw the Careers Scotland paper only
yesterday, but I think that it mentioned that 20 per
cent of young people have special educational
needs and that it arrived at a cost of around £10
million for careers support. That was the first time
that we had seen those figures. I am not sure
where Careers Scotland got the figure of 20 per
cent from. Many years ago, a statement that was
circulated from the Warnock report suggested that,
at any one time, 20 per cent of pupils in the
system might have special educational needs.
However, many of those needs are very mild and
transitory and will not need any significant support.
There is a new label in respect of additional
support needs, but we are not creating a new
group of children. Children with additional support
needs are out there and are being provided for.
The bill intends to pull in under one piece of
legislation much of the provision that is already
being made for youngsters who have ADHD, for
example, which was mentioned. Those youngsters
might not be seen as having special needs if they
do not have a record of needs. The bill clarifies
matters in an innovative way and applies a label
and terminology to a host of youngsters who are
already in the system and being supported; it also
gives some coherence to how people should make
decisions about how those youngsters require
provision.
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The Convener: The bill establishes a
framework. From a local authority’s standpoint, the
difficulty is that that framework will give a series of
rights to parents and a system through which they
can work.
Mike Gibson: That is right.
The Convener: The issue for local authorities is
whether they have the resources to deliver what
the framework will require them to produce.
Further issues are what the impact will be on the
education of other children who do not come
under the rubric in question as a result of any
resource implications from the implementation of
the bill and whether it is known with sufficient
clarity to whom the bill will apply. In particular, that
final issue is a big problem for us. As you have not
defined to whom the bill will apply and how it will
be applied—where the bar will be set, to use my
earlier expression—we cannot judge properly what
the financial implications will be.
Mike Gibson: I want to go back to the
definitions in the bill. I have explained that it is
near-nigh impossible to give a precise and
prescriptive definition of additional support needs,
for example. The purpose was that an element of
interpretation would be required by the
professionals who work with children—that was
fully intended from a policy point of view. The
greatest discrepancies in our discussions so far
seem to lie in the number of youngsters who will
get a CSP. There are two sets of figures. The
committee has a figure of 15 per cent from
COSLA, and our proposed figure, which is much
smaller. All that I can do is refer members back to
the financial memorandum and to the policy intent
about what we mean by a CSP and who should
get one. Youngsters in the latest document from
COSLA, for example, are certainly not covered. If
a child is looked after by a local authority, that
does not mean that they will require a CSP.
I appreciate the committee’s difficulty. We are
saying that the final interpretation of the bill will, in
a sense, depend on the code of practice.
However, I have indicated where the policy intent
lies in respect of the number of those who should
get a CSP. We are not creating new groups of
youngsters—the youngsters are out there and are
being provided for.
The Convener: With respect, that is not the
point. The issue is that the framework that will be
established will ultimately be determined by the
courts or other agencies. That is the problem. If a
framework were introduced that the local authority
could manage, I presume that it might have some
leverage on the costs, but a framework that is
driven by parental claims for support services with
a legal mechanism that will allow them to enforce
those claims—that is the framework that you have
adopted—is different.
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I do not necessarily disagree with the framework
that you have adopted—I am simply saying that
there are certain logical consequences, one of
which is that costs cannot be controlled unless
one defines clearly to whom the framework will
apply, which has not been done in the bill. We are
in a catch-22 situation. As Fergus Ewing pointed
out, there is a gulf between the policy intent and
the mechanisms that exist for exercising financial
control over its application.
Naseef Huda: What I am about to say will
probably not answer that point directly, but I want
to clarify that we asked local authorities
specifically what percentage of the school
population would eventually receive a CSP. None
of them said that it would be as much as 3 per
cent—all nine authorities that responded said that
it would be less than that. None of them gave the
figure of 15 per cent. Based on the returns that we
received from local authorities, I do not recognise
the figures that COSLA is providing.
The Convener: That is like putting your finger in
the air to see which direction the wind is coming
from. You have not piloted the system, so you do
not have a firm view.
Jim Mather (Highlands and Islands) (SNP):
How do you plan to reconcile COSLA’s and
Careers Scotland’s interpretation of the bill’s
resource implications with yours? How do you plan
to satisfy COSLA’s call for more detail about the
criteria, without reframing the bill?
Mike Gibson: This is about unpicking the
definition that is contained in the primary
legislation and giving detailed advice. We have set
up an additional support needs advisory group,
which is chaired by a senior civil servant and
involves COSLA and other stakeholders, to
examine the issues that Jim Mather raises. We are
considering what a co-ordinated support plan
might look like, what advice might sit alongside a
CSP and how a CSP should be drawn up. We are
already examining the criteria for CSPs.
Those are preliminary steps. To give us an idea
of what will happen, we are holding discussions
with the people who will implement the bill. We
have already started the process. Once the bill is
passed and we enter the implementation phase,
the intention will be to involve people fully in
drawing up all the advice and guidance that will be
required to implement the legislation. We are
discussing with people what a co-ordinated
support plan might look like and we have started
to consider to which children a CSP might apply.
The Convener: We have a number of other
questions, but it may be better for us to pass them
to you in writing.
Mike Gibson: That is fine.
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The Convener: Members do not want to ask
any further questions today, so we will proceed in
the way that I have outlined. We will need a
response from you by about this time next week, if
possible. Thank you for your evidence.

EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 1, No. 49

Session 2

Meeting of the Parliament
Wednesday 28 January 2004
Note: (DT) signifies a decision taken at Decision Time.
Education (Additional Support for Learning) (Scotland) Bill – Stage 1: The
Minister for Education and Young People (Peter Peacock) moved S2M-529—That
the Parliament agrees to the general principles of the Education (Additional Support
for Learning) (Scotland) Bill.
After debate, the motion was agreed to ((DT) by division: For 69, Against 0,
Abstentions 40).
Education (Additional Support for Learning) (Scotland) Bill – Financial
Resolution: The Minister for Education and Young People (Peter Peacock) moved
S2M-616—That the Parliament, for the purposes of any Act of the Scottish
Parliament resulting from the Education (Additional Support for Learning) (Scotland)
Bill, agrees to the following expenditure payable out of the Scottish Consolidated
Fund, namely–
(a) any expenditure of the Scottish Ministers in consequence of the Act; and
(b) any increase attributable to the Act in expenditure payable out of the Fund
under any other enactment.
After debate, the motion was agreed to ((DT) by division: For 61, Against 25,
Abstentions 23).
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Education (Additional Support
for Learning) (Scotland) Bill:
Stage 1
The Presiding Officer (Mr George Reid): The
next item of business is a debate on motion S2M529, in the name of Peter Peacock, on the general
principles of the Education (Additional Support for
Learning) (Scotland) Bill, and one amendment to
that motion.
14:36
The Minister for Education and Young People
(Peter Peacock): This debate marks a significant
stage in a long process of consideration of the
current system for supporting children’s learning
needs and the ways in which that system can be
improved.
The former Education, Culture and Sport
Committee
of
the
Parliament
made
recommendations on the issue back in February
2001. The committee’s report underlined the need
to review the current record of needs system. It
suggested that the options of either replacing the
system or revising it substantially should be
considered. Those recommendations precipitated
a public consultation process that began in May
2001, and resulted in a draft bill being published in
January 2003 and introduced to Parliament in
October 2003.
The significance of the proposals in the
Education (Additional Support for Learning)
(Scotland) Bill reflects a changing educational
environment that has progressed a great deal in
the past 20 years, since the Education (Scotland)
Act 1980. Twenty years ago, the specific needs of
children with learning difficulties were just
beginning to be recognised and those needs often
separated children from their mainstream peers.
Today, we want a system that fully enfranchises
children who need additional support for learning.
We want a system that allows those children to
benefit fully from education services.
The bill has been developed to make a real
difference to children’s lives; to focus on delivering
support where and when it is needed; to improve
effective joined-up working among education,
health and social work services; to ensure that
staff who work in education, social work and
health services work with parents, and seek to
gain their trust; to encourage the involvement of
children and young people in decisions affecting
their education; and to provide safeguards for the
rights of those with the most extensive needs who
need help for learning from other agencies.
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Mrs Margaret Ewing (Moray) (SNP): Which will
be the lead organisation in relation to the
suggested co-ordinated support plan?
Peter Peacock: The local authority education
department will be the lead authority. I will say a
number of things about the co-ordinated support
plan as I progress.
I am aware that there has been disquiet in some
quarters about the proportion of the bill that is
devoted to co-ordinated support plans and related
appeal routes. I make no apology for seeking to
ensure that children with the most extensive needs
are protected within any new system. The bill
seeks to do just that, but it also seeks to do much
more. It is important not to lose sight of the
provisions that the bill makes for the wider school
population.
The significance of the bill is that it places a new
duty on education authorities to identify the
additional support needs of all children for whom
they are responsible. Once those needs are
identified, they must be addressed. Once they are
addressed, the adequacy of the provision that is
made for them must be kept under review. Those
duties are at the heart of the bill and they are
owed to every child in our school system and
beyond.
I am grateful for the Education Committee’s
thorough and detailed scrutiny of the bill in the
past few weeks. I have been following closely the
evidence that has been given to the committee
and I have studied in detail the committee’s
recommendations and findings.
I have said throughout this process that I would
listen to representations, and I will spend most of
the rest of my speech signalling further changes
that we are considering in response to all that we
have heard from the committee and others who
have taken part in the consultation process. I will
write to the committee prior to stage 2 on the
range of points that I will not cover today and on
which the committee has asked for more
information or comment.
Mr John Swinney (North Tayside) (SNP): I am
interested in what the minister is saying about the
applicability of co-ordinated support plans for
young people who might be affected by the bill.
Paragraph 78 of the committee’s report says, with
validity, that some children who currently have a
record of needs will not be eligible for a CSP in the
future. The report notes the minister’s assurances
that any child in such a category will not lose any
support services for the duration of their needs.
Will the minister reinforce that assurance today,
on the record, in the Parliament? What
reassurance can he give to the parents of such
children that the system that is being proposed in
the bill will adequately take account of all the
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needs of children who might not qualify for a CSP?
That issue causes enormous unease to many
families who deal with local authorities.
Peter Peacock: I recognise those points and I
will deal with them in a few moments. The points
reflect those that Lord James Douglas-Hamilton
makes in his amendment and which members of
the committee and the public have made to me.
One issue that caused concern, particularly to
the Convention of Scottish Local Authorities, was
the eligibility criteria for a CSP. We have spent
considerable time with COSLA to clarify our policy
intentions and the impact of the criteria. We have
provided substantial reassurance and clarified
legal interpretations, the effect of which COSLA
had misunderstood. The committee should be
reassured that COSLA has reconciled its position
on the matter.
Until implementation, when each and every child
with a record of needs will be considered for a
CSP, the exact number of those who currently
have a record of needs but who will not receive a
CSP cannot be determined in an exact way. Each
child will have their needs and circumstances
individually assessed and, of course, there will be
a right of appeal to the tribunal. I cannot prejudge
the detailed consideration of individual cases.
As our financial memorandum makes clear, we
have made certain assumptions about the number
of children whom we expect to obtain a CSP. We
have been open and transparent about that.
However, as I stated during my evidence to the
committee, even though we are confident about
our figures, if numbers exceed the projected
figures, I am confident that I have adequate
resources to cover any such increase.
The new system must be child centred, with
each child’s individual needs being assessed and
met. However, the key point concerns the rights of
children in transition from the existing system to
the new system and the protection of their
services. I believe that that point relates to the
views that were expressed by John Swinney and
to Lord James Douglas-Hamilton’s amendment.
The committee seeks an assurance that there
will be no lessening of the rights of any child to
have their additional support needs met and that,
in practice, rights will not be diminished. I am
happy to give the reassurance that the committee
seeks. The purpose of the bill is to extend the
rights of children.
In relation to John Swinney’s second point, I
would say that, at the heart of the bill is the new
duty on councils to assess and address the needs
of every child with barriers to learning. I have
written to council chief executives to make it clear
that there is nothing in the bill that will remove
services from young people who have records of
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needs today but who may not have a CSP. I
repeat that position to the Parliament today.
Further, I propose to give Her Majesty’s
Inspectorate of Education a role in monitoring the
implementation of the transition to ensure that
services are not lost by individuals through, or
beyond, transition. I shall keep the committee
informed of the procedure that I plan as we move
through stage 2.
In the light of that assurance, I hope that Lord
James Douglas-Hamilton will consider not moving
his amendment.
Mr Swinney: I welcome the minister’s
comments. Will he consider extending the role that
he envisages for HM Inspectorate of Education to
the much wider provision, which is the
implementation of the duty of education authorities
to assess the needs of individual children as a
result of the changes that are implicit in the bill?
My concern is that local authorities, who are under
financial pressure and trying to make ends meet,
do not have the resources to fulfil the legitimate
aspirations that the minister is setting out to the
Parliament today.
Peter Peacock: I will deal with the question of
resources later.
My officials are in discussion with HMIE on my
behalf. I am happy to make it known to the
Parliament today that I have discussed with my
officials the fact that I am considering asking HMIE
to do a staged report, after the implementation
process, to check on exactly the points that John
Swinney raises, as well as on the process of
monitoring transition.
Mr Brian Monteith (Mid Scotland and Fife)
(Con): Will the member take an intervention?
Peter Peacock: I will give way to Brian
Monteith, but I want to cover a lot of detail for the
benefit of the Parliament and the committee, so I
will not take many more interventions.
Mr Monteith: I appreciate the minister giving
way in those circumstances.
There are two points that must be teased out
from the minister’s attempt to satisfy members’
concerns. First, on the minister having adequate
funds if costs run over what has been predicted by
the Executive—[Interruption.]
Tommy Sheridan (Glasgow) (SSP) rose—
Frances Curran (West of Scotland) (SSP)
rose—
Carolyn Leckie (Central Scotland) (SSP)
rose—
Ms Rosemary Byrne (South of Scotland)
(SSP) rose—
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The Presiding Officer: Order. Please sit down.
I will not have demonstrations in this Parliament.
Please sit down, Mr Sheridan.
Please continue, Mr Monteith.
Mr Monteith: A thoroughly disgusted
Monteith, may I add, Presiding Officer.

Mr

Given the difficulties that we had with the
Standards in Scotland’s Schools etc Act 2000 and
with ensuring that funding was available—the
minister was Deputy Minister for Children and
Education at the time and he will be well aware of
the Auditor General for Scotland’s report on that
matter—can we be assured that money will
actually reach the local authorities? It is not
enough for the money just to be available in the
Executive.
Secondly, the minister gave an assurance that
those children who currently get additional support
under the record of needs system will continue to
receive that support whatever bill passes through
the chamber. What about children who might have
been able to receive a record of needs in the
future? What assurances can the minister give
about their needs?
Peter Peacock: On the second point, the
fundamental principle at the heart of the bill is that
a local authority is under a duty to assess every
child’s needs and to provide for them, with the
support of other agencies. We seek to give
additional protection to those with the most
complex, multiple and enduring needs, and that
requires specific co-ordination. At one level, the
system is universal but it seeks to build in practical
protection at another level.
I will deal with the finance points quite fully, if not
now then during the debate that I understand we
will have on the financial resolution.
Related to the question of eligibility for a CSP is
that of access to the tribunal. I have given much
thought to widening access, but I have come to
the conclusion that that is not the right general
approach. It is because I listened to concerns on
the issue that I added provisions for local dispute
resolution to the draft bill. We are working with
stakeholders to develop a robust system for
resolving disputes that is satisfactory to all. I will
keep the committee informed as the bill
progresses.
There has been much discussion about the
availability of legal aid for legal representation at
the tribunal. The committee is right to point to the
anomaly that arises, given the availability of legal
aid for appeals on refused placing requests that
are taken to the sheriff court. I have endeavoured
to square that circle, but it is far from easy to do so
and so far I have not been able to find any
satisfactory solution to that apparent anomaly.
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I agree whole-heartedly with the committee’s
suggestion that education authorities should be
strongly discouraged from taking lawyers to
tribunal hearings and it is my intention that the
code of practice will set that out, to discourage a
highly legalistic approach to tribunals and to
discourage the need for legal representation to be
felt by parents. Of course, parents and young
people will be able to be accompanied at hearings
by a supporter.
I have listened carefully to the evidence that
supports advocacy services and I have looked
closely at the committee’s recommendations on
that matter. I am not convinced that it is necessary
to provide for advocacy in the bill. However, I have
been persuaded that I need to go further to make
provision for advocacy services. Euan Robson
announced earlier today our support, through the
unified voluntary sector fund, for two organisations
to provide advocacy services for children and
families. I shall look beyond even those
announcements at the scope for supporting
advocacy services further. Again, I shall notify the
committee of my intentions as the bill moves
through Parliament.
I am aware of the need to ensure that other
agencies work with the education authority to
support children’s learning. I have made it clear
that I am satisfied that ministers have sufficient
powers—not just in education, but in other areas,
such as health—to direct agencies to work
together to support children, if necessary. The
code of practice, which will be key to fostering that
co-operation, must have a multidisciplinary
application and use, and it will set standards and
help to ensure consistency throughout the new
system.
I note the committee’s point about ensuring that
other agencies comply with their obligations under
the bill, and I am looking into how the obligations
that flow from the legislation can be strengthened
through the operation of the code. My officials are
looking at a possible amendment at stage 2 to
achieve that. Although I cannot commit to that until
I have seen the outcome of the further work that is
being undertaken, I will keep the committee
advised.
Interagency working is vital is for children under
the age of three. I have received representations
on that and I take on board the committee’s
concerns on the issue. I am looking to see
whether I can make clearer in the bill my
expectations of the application of the power to
support children under the age of three who have
significant needs.
I am aware that the code of practice will be the
key to delivering much of what is in the bill. The
code will be a substantial document and will need
to be flexible enough to respond to change over
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time. I have made it clear to stakeholders that they
will be involved in developing the code and, of
course, there will be wider consultation. The
committee has noted the need for parliamentary
scrutiny of the code. I make a clear commitment
today that Parliament will be consulted on the draft
code prior to ministers signing off the code or any
significant changes to it that may be prepared from
time to time. I hope that that clear commitment to
involve the Parliament in consultation on the code
will be helpful and will strike the right balance
between the interests of Parliament and the
flexibility that is required to respond quickly to
changing circumstances.
I turn to resources. I am conscious of the time,
so I shall move through this quite quickly.
Naturally, concerns about resources have been
expressed during the consultation process. I
emphasise once again that the bill does not stand
alone. It has been introduced into a context of
considerable investment in improving children’s
services, including education—for example,
through the changing children’s services fund and
the national priorities action fund, as well as
through the many other funds that we have had at
our disposal. In addition to that, I am pleased to
announce that I have set aside £14 million a year
to support the bill’s implementation from 2005 to
2006. I am keenly aware of the importance of
getting this right from the start, so I have also set
aside £12 million for 2004-05 to help to prepare for
the implementation of the bill.
The aim of the bill is to create a stronger, better
system for supporting children’s learning needs. I
have listened carefully to the evidence that was
given at stage 1, and I will listen carefully to this
debate and consider any further changes that we
can reasonably make to improve the bill as we
progress. I commend the bill to the Parliament.
I move,
That the Parliament agrees to the general principles of
the Education (Additional Support for Learning) (Scotland)
Bill.

[Interruption.]
The Presiding Officer: Order. Clear that man
from the gallery, please.
14:53
Lord James Douglas-Hamilton (Lothians)
(Con): In speaking to the report on the Education
(Additional Support for Learning) (Scotland) Bill, I
pay tribute to the work of the Education Committee
convener, Robert Brown, who has acted with
professionalism and ability and has helped to take
us through a labyrinth of problems and
complexities. At the end of the process, we have
come up with a document that indicates a
measure of common ground.
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This subject needs to be addressed with humility
by all concerned, because we are dealing with the
most vulnerable in the community and, depending
upon the vulnerability or the learning difficulty, the
additional need may require a different solution.
There is a great deal to be said for weighing the
merits of each case on the best interests and
needs of the individual child. One of the most
important paragraphs in the committee’s report is
paragraph 36, which reads:
“The Committee recognises that the legislation makes
certain changes to existing rights, but the Committee is of
the view that any changes to legal rights must not represent
any lessening of the rights of any child to have their
additional support needs met.”

I have no doubt that there will be substantial
debates in committee during stage 2 to ensure a
satisfactory outcome.
The key weakness in the bill is clear. As John
Swinney pointed out in his intervention, many
thousands of those who have records of needs are
unlikely to have co-ordinated support plans. As a
result, many of the parents involved might be
seriously concerned that the record of needs for
which many of them had to fight will no longer be
recognised and that they will have no comparable
document on which to rely in the event of an
intense dispute or legal proceedings.
Paragraph 37 of the report states:
“The Committee seeks reassurance from the Minister
that the framework of legal rights, albeit changed, will not
be diminished in practice.”

I invite the Minister to respond to that point, in
order to avoid distress to parents and friction
between parents and local authorities. Otherwise, I
fear that many parents might be dissatisfied and
discontented with the proposed new procedures.
The great fear that accompanies this bill in the
minds of some parents is that some pupils with
additional support needs could fall through the net.
For example, the Scottish Child Law Centre
stated:
“The bill casts its net widely to bring in all children with
additional support needs. That could pose specific
problems, because the wider the scope, the less the focus
is on children who need specific support in the education
system.”—[Official Report, Education Committee, 9
December 2003; c 416.]

Similarly, the National Autistic Society was
concerned that children with autistic spectrum
disorder may not be assessed properly as their
needs are often hidden.
Although I do not pretend that it will be an easy
matter to obtain the best possible form of words in
the bill, I think that we are under a strong moral
obligation to try to do so rather than to leave
everything to a code of practice that might or might
not deal with this matter to our satisfaction. The
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premise is that all children with additional support
needs should have those needs met adequately
and that, as much as possible, the legal rights of
parents
should
not
be
diminished
or
disadvantaged.
I wish to highlight a further item that the
Disability Rights Commission has raised. The
commission recommended that the Disability
Discrimination Act 1995 be amended to bring
Scotland into line with the rest of Britain. I will be
glad for the minister’s assurances that inquiries
will be made on that point and that he will ensure
that the education authority has a duty to identify
and address the need for additional support in
relation to auxiliary aids and adaptations.
I should also highlight the need to strengthen the
bill’s duties. In her evidence, Lorraine Dilworth
stated:
“Our attempt to ensure that all the services pull together
in a co-ordinated way is not helped by the fact that health
services, social work services and so on have in effect
been given opt-out clauses; if they do not have the
necessary staff, they do not have to provide services and
are not accountable to anyone under the tribunal
system.”—[Official Report, Education Committee, 9
December 2003; c 448.]

We must address that matter. People are worried
that recognising many more categories of
additional support needs will lead to a call for
greater resources than are likely to be made
available.
After setting out many of our concerns about the
bill, I come back to paragraph 37 of the report,
which says:
“Subject to this and subject to the qualifications and
recommendations set out in the remainder of this report,
the Committee approves the general principles of the bill.”

I welcome the constructive spirit with which the
minister has approached this matter and
addressed Parliament; I welcome, in particular, his
comments about the inspectorate becoming
deeply involved. The committee will wish to learn
more about the detail of that. In the light of the
minister’s assurances, I will not move my
amendment. However, I will reserve our position
with regard to stage 3, depending on the changes
that are made to the bill at stage 2.
With that in mind, the bill will proceed to stage 2.
However, ministers should not take our willingness
to approach this subject in a constructive frame of
mind as a blank cheque. There is a great deal of
hard work to be done and we will warm to our
task.
The Presiding Officer: Before I call the next
speaker, I welcome to the gallery, as is our
custom, His Royal Highness Prince Turki AlFaisal, who is the Saudi Arabian ambassador to
the United Kingdom.
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Carolyn Leckie: On a point of order, Presiding
Officer.
The Presiding Officer: When I am finished.
His Excellency is in Scotland in view of his own
country’s forthcoming elections to study our
democratic structures and in particular the
participation of women. [Applause.]
Carolyn Leckie: On a point of order, Presiding
Officer.
The Presiding Officer: I hope that Carolyn
Leckie has a fresh point of order rather than the
one that she made earlier.
Carolyn Leckie: My point of order, of which I
gave advance notice, is to request a suspension of
standing orders under rule 17.2.1, which allows
any member to move a motion to do that. I ask for
the Parliament to take a view on the issue. The
decision is within the remit of the Parliament, not
the Presiding Officer.
The Presiding Officer: I am afraid that you
have misread the rule. Rule 17.2.1 allows the
suspension of a rule, but you have not stated
which rule that should be. You are trying to
change the business programme quite improperly.
I have ruled on that, so I propose that we proceed.
15:00
Fiona Hyslop (Lothians) (SNP): The way in
which the Government and the Parliament
legislate to provide support needs for children is
one of the most important and sensitive issues
with which we deal. For some time it has been
recognised that—as was highlighted in the
Education, Culture and Sport Committee report to
which the minister referred—the current system is
far from ideal and improvements need to be made.
We all have constituency cases of parents’ having
approached us because they are concerned about
how they engage in a system that frequently
becomes adversarial when there is dispute about
access to assessment, the assessment itself and
the provision of services. Indeed, we must
recognise that the energy that is needed to deal
with the system, and the distress that that causes,
frequently bear heavily on the families concerned.
The bill has been some time in gestation;
indeed, it was delayed so that the Executive could
take into account the wider views of parents. The
Education Committee has also taken a long time
to take evidence from many witnesses before
producing a thoughtful report on this important and
sensitive subject.
At the heart of today’s debate, however, is
fact that there are two interpretations of
approach that the bill takes. I note that when
minister appeared before the committee,
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acknowledged that he would be comfortable with
either interpretation. One interpretation is that the
bill will bring fundamental change and introduce a
whole new system. The other interpretation is that
the bill will change only the administration of
additional support needs. The perspective that
people take lies at the core of the debate and
affects what the public might expect from the bill.
The bill concentrates on the operation of the
new CSPs that are to come into force. The
Executive says that only 2 per cent of children will
have a CSP compared with the 4 per cent of
children who currently have records of needs,
which will be abolished by the bill. Those figures
are disputed, but even if we take the Executive’s
position, there are serious concerns about the
bill’s financial memorandum.
The financial memorandum focuses simply on
the costs associated with the operation of the
tribunal system, which is associated with CSPs.
On that analysis, the bill should be viewed simply
as an administrative change. However, a different
perspective was presented to the committee by a
number of witnesses, who said that the bill will
introduce a fundamental change to the system
because the new definition of additional support
needs will introduce a wider inclusive approach.
The concentration on co-ordination of support
provision, which will replace the dependence on a
medical model of assessment, will bring a new
and welcome change.
Another fundamental change is the new general
duty that the bill will place on education authorities
to provide support so that the needs of all those
who have support needs are met. The minister
confirmed to the Education Committee that he
expects those services to be improved. The
problem is the level of resources that will be
provided if the bill is to introduce that fundamental
change, which will mean that so much will depend
on the general duty of local authorities. In its latest
correspondence, the Convention of Scottish Local
Authorities said that it has continuing concerns
that the bill could generate expectations among,
and pressures on, parents at levels that will
exceed resourcing provision.
The problem is that if the new system is meant
to embed current best practice—as we know it
is—the unmet need that currently exists must be
recognised. In particular, there is unmet need for
child therapy services, on which we had a
members’ business debate only recently. There
are serious concerns that if the all-important
general duty is to be fulfilled, the bill will need to
provide the resources to support that. The
financial memorandum does not mention that.
In his correspondence, the minister has
indicated that a list of other mainstream education
budgets can be expected to support provision to
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meet additional support needs. Those should be
mentioned in a revised financial memorandum,
which the committee has recommended as a
possibility. On a point of process and procedure,
although I welcome the minister’s announcement
that there will be £14 million in the future and £12
million immediately to support the introduction of
the bill as enacted, surely that means that we
need a revised financial memorandum before we
proceed further to stage 2.
A new three-tier system will be introduced,
which will consist of co-ordinated support plans,
individualised educational plans and personal
learning plans. There will be great reliance on the
latter two kinds of plan, but they are not even in
the bill. Indeed, PLPs are currently only being
piloted. The SNP is greatly sympathetic to the
need to pursue in policy, in legislation and—most
important—in operation a single universal system
that does not have the problems that are
associated with a three-tier system. The minister
acknowledges that a universal system would be
the ideal, but thinks that in the short term a
different approach is required. The SNP is
disappointed that the Executive has not taken the
opportunity to introduce a single universal system.
The bill will leave us with a three-tier system.
Some people will argue that that is right, because
the bill should concentrate on the administration
and, importantly, the co-ordination that is needed
to deal with children who have the most complex
needs and who need services from different
agencies. That is where co-ordination frequently
breaks down and there are problems. However,
unless the recommendations and qualifications
that the Education Committee makes in its report
are taken on board, we will be left with a system in
which the CSP may be the passport to services
and in which possession of a CSP carries with it
legal rights of access to the tribunal. In that case,
the CSP will become the vehicle for accessing
much-needed services, which many people fear
will be rationed. If that happens, the bill will have
failed.
The committee has frequently heard concerns
that trust has broken down under the current
system. The bill is right to support dispute
resolution and mediation, but I hope that the
minister will take on board the concerns that have
been expressed about advocacy; he says that he
wants to support such services, but perhaps that
should be in the bill.
To build parents’ trust in the new system, we
need to do two things. First, we need to shift the
balance of power back to parents from the hands
and—importantly, under the bill—from the
discretion of education and other authorities.
Secondly, we need to build in safety nets to
ensure that children other than those who have
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CSPs will be able to access tribunals, so that
assessments of children who do not qualify for
CSPs can be appealed. If the Executive is right—
the good will is that it is—and the new general
duty is sufficient to ensure that all support needs
will be met, it should have no worries about
extending the tribunal function and other legal
recourses to other parents. That measure would
do a great deal to reassure worried parents.
I want to address the amendment in the name of
Lord James Douglas-Hamilton, because it reflects
the Education Committee’s view. The committee
wants to ensure that rights are respected and that
support needs are met. It is important that that be
acknowledged—I heard what the minister said on
that issue.
Integrated working is essential. We must ensure
that authorities do not use the general opt-outs in
the bill in order not to take on their responsibilities.
When dealing with a bill such as this, the rights of
the child should be enshrined in law, so if the bill is
deficient in that regard, as it may be, that problem
must be addressed.
As the committee discovered when taking
evidence, the code of practice is absolutely
essential. I recommend to the minister that he
have the confidence to bring a code of practice to
the chamber under the affirmative procedure.
As other members may mention, tribunals are
critical. The issue of transitions is also important.
There are two aspects to consider in relation to
transitions: what happens to those who are leaving
school and, importantly, what happens to those
who are currently in the system. I wonder how
many records of needs have been opened since
October. The minister may be able to do some
research into that question before the winding-up
speeches. If he can reassure us that, in operation,
there has been no diminution in services and in
the number of records of needs that are being
opened, that would be helpful.
Peter Peacock: I cannot give Fiona Hyslop the
precise number that she seeks, because I do not
have access to that detailed information. I suspect
that the Executive does not have access to it.
However, I make it absolutely clear that under the
existing law a record of needs should be opened
when one is required. I expect local authorities to
do what the law says.
Fiona Hyslop: We take on board the minister’s
reassurance and his instruction that there should
be no diminution in current services. We accept
that Her Majesty’s Inspectorate of Education will
monitor the new system. However, it would be
helpful for us to find out what the situation is and
how many records of needs have been opened
since October.
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I welcome the minister’s comments about underthrees and I expect him to address some of the
issues relating to three and four-year-olds in
nurseries, especially in respect of there being no
state provision. Some useful comments have been
made on that issue.
As the minister will see from the committee’s
report, a sensible approach should be taken to
aids and adaptations.
Mr Monteith: Will the member give way?
Fiona Hyslop: No. I need to watch my time.
The minister knows that I have expressed good
will towards the bill and that the SNP can deal with
its passage sensibly and co-operatively. However,
the more evidence the Education Committee took
and the more I heard from witnesses from all
sides, the more concerned I became that the
children who would not qualify for a CSP and who
were on the margins and, more important, children
who have hidden disabilities, will not be helped by
the bill and will find their path to support more
difficult. The bill should be changed and should be
judged on what appears at stages 2 and 3. The bill
must meet the needs of all children who have
additional support needs. That is why the section
in the bill and the part of the committee report that
mention those legal needs are important.
The SNP is disappointed at the lost opportunity
to introduce a single universal system, but we will
work constructively at stage 2 to promote
amendments that support many of the committee
report’s recommendations, because all children
with support needs—not just some—deserve that.
15:11
Robert Brown (Glasgow) (LD): I may deal with
legal aid issues in due course, so I declare an
interest in that I have a consultancy with Ross
Harper Solicitors and I am a member of the Law
Society of Scotland.
I welcome the minister’s attitude to the bill and
the concessions that he made to the Education
Committee this morning. I thank Lord James
Douglas-Hamilton for his kind comments about me
and I also thank the other members of the
Education Committee for their non-partisan
attitude to the bill, which has helped to make what
I hope is a consensual and useful contribution—
the stage 1 report.
It seems only a short time ago that the
Education Committee began its pre-legislative
scrutiny of the Education (Additional Support for
Learning) (Scotland) Bill, which is an important bill.
I thank the many people who gave evidence to the
committee and who accommodated us on
committee or personal visits throughout Scotland.
More than that, it is appropriate to note and
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appreciate the work that was done by many
people—parents, teachers, therapists, support
staff and volunteers—in helping to ensure that
children, some of whom have significant
disabilities or restricted lifestyles, have the
opportunity for greater fulfilment of their potential
in order that they can lead full lives and contribute
to society.
Committee members could describe many little
cameos to members, which were often inspiring
and certainly illuminating. For example, there were
the bright and enthusiastic young people who
came to Edinburgh to take part in our civic
participation events here; the patient and lifegiving education and therapy that is carried out at
the Craighalbert Centre with children who have
motor impairments; and there are the children in
the duplex primary school in East Kilbride—which
contains a mainstream school and a special needs
school—where we could not separate out the two
types of children from conversation with them or
from what was going on in a class. Conversely,
there were the two delightful girls from the Royal
Blind School, for whom life at a national special
school had been so much better than at their
previous schools. A huge amount of work in all
kinds of settings is carried out with children who
have additional support needs.
Those examples are testimony to the fact that
no one situation or system suits everybody and
that good practice and dedicated staff and parents
make a real and major difference to matters. That
is the background to the bill that we are
considering today.
I found the bill to be a difficult one to get my
head round. Part of that difficulty was in the fact
that so much will be delegated to the code of
practice. I have no quarrel with that as such: I
think that it is the proper thing to do, but I hope
that the code will be subject to the full consultation
that the minister assured us about earlier. The
code of practice is an important technical issue
and I hope that the minister will agree to introduce
the code by a statutory instrument that will be
subject to the affirmative procedure. When so
many important aspects are delegated, the rights
of Parliament should be affirmed in arrangements
in the bill.
Apart from the code, many of the bill’s key
issues related to transitions, such as those to
nursery and primary school, to tertiary education
and to the world of work. There is also the
transition from the current record-of-needs system
to the new additional support needs system, which
Lord James Douglas-Hamilton talked about. The
committee report identified issues in all those
areas, but I stress in particular the links between
school and post-school. Generally, there should
be flexibility and age-suitable arrangements.
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Young people should be allowed the flexibility, as
was pointed out in evidence, to stay on at school
after 18 if necessary. Sometimes there are no
suitable post-school facilities and tertiary
education facilities are not geared up for and do
not know, or have not been told, what is required.
We cannot deal with all those issues in the bill, but
I hope that the minister can assure us that he has
been, and is, talking to ministerial colleagues,
particularly in the Enterprise, Transport and
Lifelong Learning Department, about them.
Lord James Douglas-Hamilton talked about the
perceptions of those who will lose a record of
needs but will not gain a co-ordinated support
plan. That worry was shared by the whole
committee and, in fairness, by the ministerial
team. The point that the Education Committee
made was that there is a need to seek
reassurance from the minister that the framework
of legal rights, albeit that it will be changed, will not
be diminished in practice. Subject to that, the
committee approves the general principles of the
bill. I hope that the minister will re-examine the
issue of legislative reassurance on that important
matter, either today or at stage 2. There is a
difference between duties that are imposed,
administered and monitored by bureaucratic
arrangements such as the HMIE and things that
are given as rights to people and which can be
enforced through courts and tribunals or in some
other way.
It is important to recognise, as the Education
Committee did, that section 3 of the bill is, in many
ways, the ruling section. It will impose on
education authorities the general duty to take
account of the additional support needs of children
and young people. Qualified by some limitations
as to power and reasonable practicability of cost—
the definitions of which the committee was not
entirely satisfied by—that is a duty that applies
across the board, and rightly so, as the minister
has stressed. The bill focuses on the area in which
the minister believes there are most difficulties in
practice and where co-ordination with other
agencies is needed, and will put in place the
arrangements for co-ordinated support plans.
Mr Swinney: I reinforce the comments made by
Lord James Douglas-Hamilton about the
effectiveness and quality of the Education
Committee’s work on the bill.
On Robert Brown’s point about the need to coordinate the work of different agencies, did the
committee accept that a lot of concern focuses on
situations in which perhaps only one agency is
involved, so that a co-ordinated support plan
would not be applicable to an individual? Does he
agree that young people in those circumstances
require a particularly focused amount of support,
and does he believe that the bill measures up to
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that task and that obligation? Does the committee
support any ways in which that can be
strengthened?

in delivering better education and in having
education being increasingly delivered in a
mainstream environment.

Robert Brown: John Swinney makes a good
point, which the committee has been dealing with.
Just before he intervened, I was going to say that
it is important to focus on children who have the
specific extra and most extensive needs that the
minister talked about. It is important that we do not
lose sight of that as we move down the hierarchy a
little, as it were, towards the sort of situation that
Mr Swinney described.

The committee considered the bill in great
depth, which gave many of us an opportunity to
learn more about the education of children who
have additional needs of whatever kind. There
were times when the committee struggled with the
fact that legislation, in and of itself, can never
substitute for good practice on the ground. In that
context, I want to start by welcoming the extra
resources that the Executive will provide to
support the whole schools community in delivering
the aspirations of the bill.

Quite a lot of the cases that we have had
problems with under records of needs have been
those that were somewhat on the margin and in
which there may have been difficulty in accessing
resources; in which there may have been fights or
difficulties with the school and in which many
parents have felt that, in fighting for resources,
they were battering their heads against a brick
wall. It is important that paperwork is put in place
in the right way and that the machinery for dispute
resolution is also in place. That is the final point
that I wanted to make in that regard.
The committee suggested that the bill’s sections
should be reordered to stress the importance of
mediation and of sorting out problems at the
beginning. It is also important to say that the
tribunal issue is one that the minister should
consider further. If a mechanism for a more
generalised right of appeal to the tribunal could be
found—perhaps with a sift by the chairman over a
period of time, or something of that sort, to control
the flow—that would get rid of a lot of the
problems to do with the record of needs that John
Swinney touched on. It could also help people in
similar situations in the future. I hope that it is
possible for the minister to consider whether a
power should be taken—as opposed to a
decision’s being taken, as is currently proposed—
to extend the tribunal jurisdiction over time.
There is also a legal aid point and a solution
needs to be found to that. However, I shall finish
by saying that the bill is important. It will, along
with other legislation and other resources—and,
importantly, with administrative arrangements in
place—make considerable improvements in
people’s lives and in the quality of the educational
experience for parents and children. With that in
mind, I support the principles of the bill and look
forward to the stage 2 debates on some of the
remaining issues.
15:19
Ms Wendy Alexander (Paisley North) (Lab): I
am delighted to speak in support of the bill. As we
have heard, all members of the Education
Committee realise that it represents real progress
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I thank the minister for the way in which he has
co-operated with the committee and for the timely
way in which he has responded to our many
queries. That record of timeliness is not always
matched by all his ministerial colleagues—I am
thinking of the finance debate tomorrow afternoon.
The bill is a vital step in creating an education
system that responds to the needs of all children.
For those who have concerns about whether we
are creating a framework for all children, it is clear
from what the minister said that the evolving
framework of personal learning plans for all
children is the way forward, but only once that
process has been properly piloted. It is clear that
to rush to legislation in advance of piloting the PLP
framework would be a mistake.
Robert Brown: Does Wendy Alexander agree,
as I think the committee did, that it is important
that the bureaucracy be minimised and that a
simplified version of the documents be produced
so as not to place a huge burden on teachers?
Ms Alexander: I agree with the convener of the
Education Committee. I will perhaps touch on that
point later.
As this is a stage 1 debate that should be about
the principles of the bill, I will touch upon a couple
of the areas that I think we wanted in particular to
welcome.
First, the centrepiece of the bill is obviously that
it will widen support to all those who have
additional support needs. In particular, it takes
account of the emotional and behavioural needs of
children. Many members of the committee—
myself included—were struck, when we went to
visit schools, by the evidence that teachers
throughout Scotland gave us about how significant
emotional and behavioural issues are in the
classroom. Those issues had not hitherto been
recognised—or, rather, sufficiently recognised—
within the legislative framework.
Secondly, a broad welcome has also been given
to the duty to assess. That duty is in keeping with
the strengthening of parental rights and
opportunities within the bill.
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Thirdly, I will mention the progress that has been
made, which has already been mentioned,
towards compelling other agencies to work in
partnership with education authorities in order to
meet the needs of children who have additional
needs. The CSP will not be a one-off event, like
the record of needs; rather, it will provide the
opportunity for an annual review. The reality is that
the needs of children change through their
educational experience and the bill moves us
forward significantly in acknowledging that.
I also welcome, as have other members, the role
of mediation and the support for advocacy
services that the minister has announced today. I
would like to reinforce one of the points that the
committee makes in its report, which is that the
success of mediation will depend upon whether
those who use the mediation service feel that it is
truly independent in its modus operandi.
Therefore, it is essential that there are sufficient
firewalls within a local authority so that people do
not feel that a mediation service that is provided
by a local authority is simply the plaything of the
education department of that authority. The code
of practice could play a useful role in that matter.
I was very encouraged by the minister’s remarks
that we should discourage people, particularly the
authorities, from dragging lawyers in at the early
stages and that they should try to take the
mediation and early-intervention route.
My final general point is to welcome the fact that
the bill will allow parents who have children with
additional support needs to make placing requests
to independent specialist schools. That is also a
step forward.
I will address the outstanding issues on which I
think there are concerns. As we have heard,
parents have expressed fears about the transition
arrangements from the record of needs. I welcome
the comments that the minister made in that
regard and I think that that is a matter that it will be
appropriate for us to return to at stage 2.
The other outstanding issue that I will touch on
is the commitment from the minister that, because
the code of practice might not be sufficient in
requiring other agencies to work in partnership
with local authorities, that is a matter that he is
willing to examine again.
The committee was very encouraged that so
many matters of concern were addressed by the
minister in a constructive spirit through the
iterative process of our consideration of the bill at
stage 1. I will welcome the bill’s proceeding to
stage 2.
15:24
Brian Adam (Aberdeen North) (SNP): I, too,
congratulate the Education Committee on its
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report. The committee’s convener rightly said that
the issue is not an easy one to address. I am a
parent of five children and I am most grateful that I
have not had to face such challenges, but I am
very aware that others, including some of my
constituents, have had to do so. It is not at all
surprising that parents fight for the rights that they
believe their children should have and that they try
to ensure that their children’s needs are met. The
concern that has been expressed by many
individuals and organisations, about the changes
to the system and potential deficiencies in the new
system, is understandable.
The bill presents a good example of how the
Parliament can work well. It is to the Executive’s
credit that it took a little more time during its
consultation process. The Education Committee
did not immediately endorse everything in the bill,
but produced a range of suggestions and
recommendations for the Executive. Indeed, the
amendment in Lord James Douglas-Hamilton’s
name, which has not been moved, demonstrates
that Parliament engaged properly in the process.
Sometimes, accusations are made that only the
usual suspects are consulted—indeed, one might
say that that is true in some ways in relation to the
bill. However, there is nothing wrong with that in
this case. I commend the work that was done by
the many professional and voluntary sector groups
who engaged in the process, not just in the initial
consultation, but in the production of a
considerable amount of written and oral evidence
for the Education Committee.
I have concerns about some aspects of the bill,
many of which have been articulated by other
members. The minister has recognised, to some
extent, the depth of concern about the appeals
process and access to tribunals. Although I am
more than happy, given the minister’s assurances,
to endorse the general principles of the bill today,
that is no guarantee of my continuing support if
some of the issues that have been raised today—
which will continue to be raised—are not
satisfactorily addressed. Many people outside
Parliament, who are happy that the process is in
place, want a successful conclusion, but we are
several steps away from that. However, I am
delighted with the openness with which the
minister has addressed at least some of the
concerns today and I look forward with interest to
hearing his specific proposals.
On the direction that is given to other agencies,
it is difficult to have confidence in the proposed
new system’s ability to produce a co-ordinated
support plan, because the bill will place no duty on
any service other than the education service to
deliver support. There will be significant financial
implications for the health service and in particular
for social work services. Much concern has been
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expressed about the numbers of social workers
who are available to deal with children’s issues.
Indeed, I recently secured a members’ business
debate on the shortage of social workers. The bill
could impose more burdens on social work
services and we can have no confidence in a
system that cannot deliver services.
I welcome the minister’s announcement that he
has set aside specific sums of money for the
coming and successive financial years and I hope
that he will impress upon the Minster for Finance
and Public Services that those moneys reflect the
new burdens that will be placed on local
authorities, rather than just some sort of
benevolence towards them. When we debate the
financial memorandum, we must ensure that the
situation is not presented in a way that makes it
appear as if local authorities will have lots of
money, when in fact they will have new burdens.
The minister will forgive me for saying that; we
have crossed swords on the issue in the past and
will undoubtedly do so again.
My concern is that, if we allow local authorities
to make decisions on the basis of what is
reasonable in relation to costs, we will produce a
recipe for rationing and we will not get the kind of
services that are required for individual children’s
needs. We might even end up with some sort of
postcode lottery. Some local authorities might
consider that they have had a generous
settlement—ministers always tell us that they
provide generous settlements—and that they are
therefore in a position fully to implement the bill.
For whatever reason, however, other authorities
might consider that their settlement is not so
generous and might say that they will have to
provide a poorer standard of service to children in
their areas. Indeed, those authorities might make
internal political choices on the basis that they do
not think that the settlement is reasonable and
they might use it on other matters. I do not think
that the money is ring fenced—unless, that is, the
minister tells me that it is. He is shaking his head: I
thought that it was not.
Other members have spoken about transitional
arrangements and timeframes. I am sure that
many members have heard those issues raised by
constituents. I hope that the minister will also
address those concerns.
15:31
Mary Scanlon (Highlands and Islands) (Con):
I also welcome the conciliatory tone that the
minister took in speaking to the motion on the bill.
Naturally, the Conservatives support additional
learning support. We would always support
something that Lord James Douglas-Hamilton
supported. If it passes the Lord James test, it is
good enough for our group.


694

5220

I commend the excellent work that was carried
out by the Education Committee. It is always
difficult for someone who was not involved in a
committee’s work at stage 1 to come to the debate
at this point and speak to a report. That is
particularly true because I understand that the
minister gave other concessions to the Education
Committee this morning. I can only say that, if I
raise an issue that the minister has negotiated and
compromised on, I apologise for doing so. I had to
attend a meeting of the Communities Committee
this morning.
Although I was not involved in drafting the bill, I
spent 20 years in classrooms and lecture theatres.
Anyone with that sort of commitment to education
has a clear interest in the bill. I am especially
interested when I think of people in their 20s and
30s who get into further and higher education
before being diagnosed with Asperger’s syndrome
and dyslexia. Anything that can help to diagnose
such conditions earlier has to be a great
advantage.
I want to alert the minister to the following points
in the committee report. First, paragraph 27 says:
“Lorraine Dilworth from Record of Needs Alert (RONA)
expressed the view that the new Bill was essentially the
same as the current system”.

If the current system had been policed and
enforced as it should have been, we would have
had a workable system by now. The Parliament
needs not only to pass legislation but to ensure
that local government implements legislation and
that it is accountable to us for implementation.
Lord James Douglas-Hamilton highlighted
paragraph 36 of the report in which the committee
states:
“any changes to legal rights must not represent any
lessening of the rights of any child”.

I was also concerned to read under paragraph
71 that
“The Committee expects education authorities and other
agencies to comply with their duties under the Bill”.

Having spent many years on the Health and
Community Care Committee, I do not think that
the word “expects” is strong enough, especially
given the absolute necessity for every child who
deserves additional learning support to have it.
Under paragraph 80, I note that
“The Committee further calls on the Executive to ensure
that local authorities continue to operate the Record of
Needs”.

I have never heard so many complaints about a
matter as I have heard about the record of needs:
I had four fresh cases last week. For many people
the record of needs is just that. It is only a record
of needs and not an educational support plan. I
hope—
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Dr Elaine Murray (Dumfries) (Lab): Will the
member give way?
Mary Scanlon: Perhaps I could just finish this.
Elaine Murray will probably correct me on
something that was perhaps negotiated this
morning. I hope that I made it clear earlier that that
might happen.
I hope that the bill goes some way towards
ensuring that that problem is sorted.
Under paragraph 88, I note that
“Others, such as the Educational Institute of Scotland (EIS)
and the Association of Support for Learning Officers
(ASLO) expressed concern”.

Further on in that paragraph a representative of
one of those organisations states:
“We estimated … that it was taking 10 teaching weeks to
do the administration”

for an individualised educational programme. If it
takes teachers and professionals 10 weeks to do
that, we have to look for a much simpler
bureaucracy, because that is 10 weeks that are
lost in addressing a child’s needs.
Paragraph 111 of the report states that the
committee
“seeks clarification from the Executive on the rights of an
education authority to refuse to conduct an assessment
and notes the need for the Code of Practice to clearly
identify valid reasons for a request to be refused.”

I hope that that has been negotiated, because far
too many parents are unsure of their rights or their
children’s rights. Time moves on and, before they
know it, it is too late.
I notice that Adam Ingram is in the chamber.
When I was reading the report, I kept thinking
about Ritalin and the need for health, social work
and other authorities to work together. Adam
Ingram is the convener of the cross-party group in
the Scottish Parliament on mental health. The
number of children who are being given Ritalin is a
matter of serious concern. That drug obviously has
never been tested on children. I realise that I am
digressing, but that drug is often referred to as the
zombie drug, which is not flattering. Everyone in
Parliament should be concerned about that issue.
It is not clear to me whether every child will have
a right to advocacy. I was on the Health and
Community Care Committee when it dealt with the
Mental Health (Scotland) Bill, which sought to
place on councils a duty to provide advocacy, but
it did not give children or parents the right to
advocacy. It is quite a different thing to say that
the council has a duty to provide advocacy. In
addition, there is a great shortage of advocates.
As an MSP for the Highlands, I am happy to
pass to the minister a letter from Dyslexia
Scotland, which highlights that it can take up to
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two years in the Highlands to get a diagnosis of
dyslexia. Brian Adam made an excellent point
about joint working. The shortage of social
workers and occupational therapists is crucial. I
am happy to pass the minister a letter from a lady
in Inverness, whose child was sent home last
week because there was no learning support
teacher.
15:37
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): We are seeing the extremes of
behaviour in the chamber this afternoon, with
displays of maturity and immaturity. The element
of maturity is that we welcome the general
principles of the bill and the opportunity to debate
them.
One of the principles is that local authorities and
other agencies will have a duty to co-ordinate their
services in providing additional support to children
who need it to enable them to achieve the most
that they can from their education. An unwritten
general principle of the bill must be that, when that
is put into practice, the interests of the child are to
the fore. The role of parents must be central, too.
One can point to strong measures in the bill that
have a direct regard to those principles.
We have to consider the most effective ways of
determining the best interests of the child. Peter
Peacock said that the bill is child centred, but
deciding on such measures in Parliament is
difficult. As the bill must ensure that the needs of
the child are recognised in legislation, members
have to strike the right balance between the
argument that mainstreaming is the best vehicle
for providing support and the argument that
support is best provided by specialisation.
Constituents who have been in touch with me
and attended my advice surgeries—I met some of
those constituents outside and some are in the
public gallery—have highlighted for me the
difficulties that we face in striking a balance. One
constituent—the mother of a child who has a
record of needs and who requires additional
support—told me that she opposes the bill
because it
“divides our children into categories and will lead to a new
set of labels.”

Of course, mainstreaming is not just about the
duties on local authorities; it is about educational
opportunities and life experiences. She believes
that the bill gives different educational rights and
different school appeal routes to different groups
of children.
Another constituent who got in touch with me
and attended an advice surgery told me of her
concerns that mainstreaming in England puts at
risk the education and well-being of her son, who
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is in a specialist school, the funding of which is
under threat because of the reduced intake of
children who require less support than her son. No
school in Scotland is appropriate for her son, who
is 12 and has considerable educational and
psychological needs. He has been at the school
for 18 months and is making progress, but it took
two and a half years for him to get his needs
adequately met.
There must be a way forward to balance the
different arguments and needs and to protect the
best of both types of provision. Education of any
kind should not be reduced to the lowest common
denominator of provision. I seek the minister’s
assurance—which I am sure he will offer—that the
Executive is continuously and rigorously pursuing
excellence in all areas of Scotland, so that where
services are excellent and co-operation among
agencies works well, those are supported, and
where there is not as much integration of services,
which members have touched on, and those
services are not as good, they are a focus for
improvement.
The Education Committee received evidence
from parents that showed stark divergences
across Scotland in the quality of co-operation and
the provision of services. Brian Adam mentioned
the potential for postcode care for many children. I
fear that postcode care is already a reality in too
many areas. The Government must focus on that
matter.
Members have spoken about the practical
workings of the bill. The Finance Committee
discussed in detail concerns about the robustness
of the statistical basis of the financial
memorandum’s assumptions on uptake of coordinated support plans, mediation and tribunals.
Paragraph 8 of the committee’s report mentions
concerns relating
“not only to the accuracy of the Financial Memorandum but
also to the feasibility of tracking costs under the policy
proposed.”

The conclusions in paragraphs 37 to 41 are
robust, especially in the context of recent
developments.
The bill may change during its passage through
the parliamentary process. I appeal to ministers to
be as robust as they can in their work on the
financial implications of the bill. As the minister
said, it is inevitable that those implications will
change over time. There is an opportunity for
parliamentary scrutiny and for parents to
understand the real financial implications.
Like other members, I stress the importance of
the code, which will be about the quality of the
bill’s implementation. My appeal is that parents
should have a key role in putting together the
code, which must be as strong as we can make it.
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The issue is about quality of co-operation, quality
of education and what all of us want from the bill—
a good quality of life for all children.
15:43
Cathy Peattie (Falkirk East) (Lab): I welcome
the bill and the Executive’s commitment to
bringing additional support systems up to date.
The minister will be aware that many parents of
children with support needs face a daily battle to
ensure that their children have appropriate
educational support. He will also be aware that
many parents are concerned about the loss of
records of needs. It is vital that their views on what
replaces records of needs are reflected in the bill.
The Equal Opportunities Committee took
evidence on the bill and I am grateful to the
Education Committee for taking so many of the
points that we made on board. I will highlight some
of the major issues that arose from our
deliberations.
The Equal Opportunities Committee had
concerns about those who currently have a record
of needs but will not fall within the remit of coordinated support plans. We recommended that
the lead committee call on the Executive to make
a commitment to outlining and supporting
transitional arrangements for all young people who
currently hold a record of needs, to ensure that
those young people do not face a reduction in
support services. The Education Committee
endorsed that view and called on the Executive to
report back to it.
The Equal Opportunities Committee also raised
concerns about the fact that the tribunal system
will have jurisdiction only over education
authorities. We recommended that the lead
committee call on the Executive to extend the
jurisdiction to cover health and social work
authorities. The Education Committee has not
taken a view on that point, but further clarification
is being sought from the minister.
We were concerned that legal aid would not be
available to children and parents. We felt that, one
way or another, councils would have legal
supports, but that parents deserved support, too.
We hope that the Executive will fund advocacy
services. I welcome what the minister said in his
speech and I look forward to stage 2 of the bill.
The Equal Opportunities Committee would like
assurances that the dispute resolution procedure,
as provided for by the bill, will be an independent
service.
Mr Monteith: It has been put to me that some
officials in the Scottish Executive believe that,
although the new arrangements may be called a
dispute resolution procedure, they are little more
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than a complaints route. Would the member care
to take up that issue in future discussions in her
committee?
Cathy Peattie: Wendy Alexander spoke earlier
about mediation and the way in which people are
brought together to work out particular problems.
A system has to be in place so that there is a
vehicle for mediation. I welcome the idea of
mediation and advocacy to deal with problems. It
does not matter that the heading is dispute
resolution procedure; there simply has to be a
hook and some way of moving things forward.
Mediation is a good way of doing that and the
Equal Opportunities Committee will want to
consider how the system operates.
The Education Committee has shared our
concern that the Executive should ensure the
adequacy of staff resources. I welcome what the
minister said about additional funding.
The Equal Opportunities Committee was greatly
concerned that children and young people with
disabilities who do not have a co-ordinated
support plan will have no rights to auxiliary aids
and equipment under the bill. In its report, the
Education Committee supported that view and
called on the Executive to introduce an
amendment at stage 2 to provide for those rights.
Section 23 of the bill requires ministers to issue
a code of practice, about which we have a heard a
lot already. The code will provide guidance to
education authorities on the proposed duties. The
Equal Opportunities Committee welcomed the
Executive’s moves to encourage and support good
practice via a code of practice. However, we
suggested that the lead committee ask the
Executive how it planned to consult on the code’s
design and implementation. In oral evidence to the
Education Committee, the minister said that he
wanted the process of drawing up the code to be
open and inclusive; he repeated that point in his
speech today. However, the Education Committee
asked that, to permit effective parliamentary
scrutiny, the duty to issue a code of practice
should be made by statutory instrument under the
affirmative procedure. We look to the minister to
ensure that there is a statutory code of practice.
The Equal Opportunities Committee also asked for
detail on the procedures to be used when it is
clear that there has been a failure to adhere to the
code.
It is important that the bill should make life
easier for children and parents and provide local
authorities with clear obligations. It should do so
by opening up the system and creating greater
transparency and inclusion in the decision-making
process. Parents must know what is happening
and they must have a real say in their children’s
education. I look forward to stage 2 of the bill.
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15:48
Robin Harper (Lothians) (Green): Section 2(1)
of the Standards in Scotland’s Schools etc Act
2000, echoing the United Nations Convention on
the Rights of the Child, says that our education
system should develop
“the personality, talents and mental and physical abilities of
the child or young person to their fullest potential.”

Support for learning is a key to reducing inequality
and promoting social justice. Only last week—or
was it the week before?—I referred to the seven
intelligences and said that our education system
concentrates on only two of those and is not doing
enough for the other five. I hope that the spirit of
the bill will be to consider the full potential of all the
children that the legislation will cover.
Like Jeremy Purvis, I have been listening to
quite a few lobbyists over the past couple of
weeks. Some of them, from Equity in Education,
are in the gallery today. They have expressed a
clear view that the bill could be improved right at
its very beginning, in its title. The bill should simply
be about support for learning and should ensure
that every child entering education at every school
has a learning plan. I would like to add to that: I
think that every child should have a learning and
development plan, which would be updated
annually. The co-ordinated support plan would,
where needed, form part of the overall plan.
Rhona Brankin (Midlothian) (Lab): If the coordinated support plan were an extension to such
a universal system, would Robin Harper accept
that it should have additional statutory duties
attached to it?
Robin Harper: I take no exception whatever to
the spirit of the bill or to the statutory duties that
are required under it. In fact, I back the bill
absolutely. I was just saying that the next step
forward in educational thinking and in our attitudes
could be to include the co-ordinated support plan
within an overall system, rather than having it as
an add-on. That would address what is a very real
problem.
I have also been lobbied by Children in
Scotland, which backs much of what Cathy Peattie
has been saying. It is concerned that the eligibility
criteria could mean that some children and young
people who require co-ordinated support will not
qualify for a CSP. The situation is a bit like the
poverty gap in the benefits system: there are
children who are in between and who will fall
through the cracks in the system. Whenever I see
the phrase “reasonable cost”, I immediately think
of rationing. The Executive should explain the
meaning of that phrase as clearly as possible. We
should be assured that the provision of additional
support will always be based on need, not on
estimates of cost.
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I echo what Cathy Peattie said on children’s
rights. Children with legal capacity should, as
under other legislation, have a right of appeal and
should share other rights that the bill provides for
young people and parents. Concern has been
expressed over the additional support needs
tribunals, which do not seem to have a clear legal
jurisdiction over agencies that provide support
from outwith the education sector, specifically the
health care and social work sectors. It is not clear
from the bill what the tribunals’ powers will be.
Tribunals may well come to decisions that they
have no power to enforce over social work or
health departments. Children in Scotland stressed
that advocacy should be available for children,
young people and parents who require support.
The bill seeks to help children to access
additional learning support and we absolutely
support that overall aim. However, there are
problems with the bill as it stands, many of which I
hope can be dealt with through amendments at
stage 2. We should, where possible, be supporting
children irrespective of diagnosis. I am concerned
that, unless the improvements that have been
hinted at in the debate are made, the bill could in
fact diminish education authorities’ requirements
to help children with learning and behavioural
difficulties, instead of strengthening them.
However, I commend the bill and we shall be
voting to support its general principles.
15:54
Christine Grahame (South of Scotland)
(SNP): Parents who have children with what used
to be known as special needs often feel that they
are Davids against the Goliath of the education
authority. Many of those parents are vulnerable
and have felt themselves to be at a considerable
disadvantage when in conflict over decisions that
the local authority has taken. The bill’s
developments in mediation, advocacy and the
tribunal system are therefore very welcome. As
well as discussing those subjects, I wish to touch
on schedule 2, which I do not quite understand.
The bill is vague on the subject of mediation, as
the Education Committee commented, although I
note that the minister has developed the subject.
There are still problems, however, with firewalls or
Chinese walls within local authorities, which will be
the mediators and which will be seen to be
mediators in their own cause, to an extent.
I was fortunate enough to go to Maryland in the
spring of last year to observe mediation in a range
of settings, such as neighbourhood disputes,
education and criminal activities. Mediation there
is carried out in a professional manner. Although
mediation services in Scotland are developing, we
should be looking to develop them further.
Mediation brings the great advantage that nobody
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wins and nobody loses; both parties concede and
agree to the decision that is made, which
reinforces that decision.
That is only part of the issue, however. I agree
with Robert Brown that it seems daft to have
mediation coming after tribunal conflict. I do not
follow why only parents of children who have coordinated support plans can access the tribunal. I
understand that the Executive is developing a
code of practice, which will be essential to the way
in which the tribunal is run. I am concerned by the
fact that the minister seemed to suggest that the
Executive would dissuade education authorities
from having lawyers present at the tribunal—that
would be awful hard for local authorities.
Moreover, the lack of legal representation for
parents at the tribunal might even be subject to a
challenge under the article of the European
convention on human rights that provides for the
right to a fair hearing. If there was legal
representation for an authority but not for some
parents, that would create an imbalance.
Perhaps that is linked to advocacy, an issue that
ought to be made clear in the bill. The bill is not
redressing the balance for parents in the manner
that they deserve. The provision of independent
advocacy services would perhaps do that. If local
authorities cannot be compelled not to have legal
representation present at a tribunal, there would at
least be advocacy for the parents. The minister
said that two organisations might provide services,
but I do not know which organisations they would
be.
The Deputy Minister for Education and
Young People (Euan Robson): The two
organisations are Enable and Partners in
Advocacy.
Christine Grahame: Perhaps in winding up the
minister will explain how the services will operate
and under what circumstances parents would be
able to access those advocates for their cause.
My final point—I do not need to say terribly
much on it—is about something that I do not really
understand, as a result of my ignorance and the
fact that I am not a member of the Education
Committee. Schedule 2 is on placing requests for
children and young persons with additional
support needs. I do not see anything about it in the
committee’s report. The schedule replaces
sections of the Education (Scotland) Act 1980. It
provides that, where a local authority refuses a
placing request, a parent may appeal the decision
to an appeal committee. Under the current system,
the appeal committee sometimes comprises a
councillor other than one from the education
committee that turned down the placing request in
the first place and other parties.
I am asking for clarification on the issue.

5229

28 JANUARY 2004

Previously, the parent would turn up with
representatives of that wonderful organisation
Independent Special Education Advice—Lorraine
Dilworth has been mentioned—which represented
parents all over Scotland, because the local
authority education committee had lawyers
present. Will the system still operate in that way?
How will it interact with tribunals? The minister
looks poised to intervene. I might be out of touch,
but I do not think that legal aid is available for
parents at education appeal committees. If that is
the case, the proposals could breach the
European convention on human rights. It cannot
be right, given the right to a fair hearing, that the
education appeal committee will have lawyers
present, or perhaps advocates or even a Queen’s
counsel if a test case is being heard, whereas the
parent who cannot afford to pay—
The Deputy Presiding Officer (Murray Tosh):
You have one minute.
Mr Monteith rose—
Christine Grahame: I am quite happy to take
an intervention. I will stop within my time.
The Deputy Presiding Officer: If you take the
intervention within your time, that is quite all right.
Christine Grahame: As long as the intervention
is short.
Mr Monteith: I thank the Presiding Officer and
the member. Is the member aware that the ISEA
has had to make one member of staff redundant
and is down to a final member of staff, who will
become redundant next week?
Christine Grahame: Yes, I am aware of that
and I could say a lot about the underfunding and
under-supporting of that organisation. I am glad
that the member made the point. I do not think that
legal aid is available for parents in the
circumstances that I outlined. Will the minister
clarify that and explain how the proposals meet
ECHR requirements and how the appeal
committee interacts with the tribunal.
16:00
Dr Elaine Murray (Dumfries) (Lab): Like
others, I am disappointed that the discussion of
this important bill was interrupted by a somewhat
infantile display of gesture politics. I am glad that
we have managed to recover and get back to
matters that are important to many young people
and their parents.
Like Robert Brown, I thank the clerks for their
work and the witnesses, institutions and
organisations that have invited members of the
committee to visit them. We have all learned a lot
from the visits and from speaking to the witnesses
in the committee.
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The provisions of the bill have generally been
welcomed by witnesses, but there are many
questions about how the system will work in
practice. I disagree with something that Mary
Scanlon said. The system proposed in the bill is
not the same as the current system. The bill is not
about replacing records of needs with co-ordinated
support plans; it establishes a new system to
abolish the record of needs and introduces the coordinated support plan as a statutory document to
safeguard the interests of those young people who
need support from an external agency. More
generally, it places on local authorities a new duty
in their role as education authorities to take
account of the additional support that a much
wider category of children or young people might
require—possibly temporarily—to achieve their
educational potential. Furthermore, it requires
local authorities to make adequate and efficient
provision for that additional support. The bill is
about giving new rights to many children and
young people who did not have such rights before.
I recall a conversation that I had with a
constituent whose child has a record of needs.
Although the child has severe dyslexia, he has
that record of needs because he has mild
Asperger’s; he would not have been entitled to a
record of needs on the basis of his dyslexia.
The bill follows on from the Standards in
Scotland’s Schools etc Act 2000, which
established the right of every child to be provided
with a school education by a local authority. In
relation to Robin Harper’s point, I point out that the
act also placed a duty on education authorities to
ensure that education is directed to the
development of each child’s
“personality, talents and mental and physical abilities … to
their fullest potential.”

The bill recognises that attempts to meet the
requirements of a child with multiple or complex
needs are most likely to fail when some of the
additional support that is needed is provided by
external agencies or by the education authority
when it is exercising any of its functions other than
education.
There are always concerns when systems
change. Brian Monteith referred to concerns
among Tory members about the changes, but I
say to him that there are concerns among
members from all parties. We have all heard the
concerns of parents. The minister has recognised
that reassurance is required for parents of children
who currently have records of needs but who will
not qualify for CSPs. What can those children do if
their local authority ceases to provide the
additional support that they currently receive? I
acknowledge what the minister said about the
letter that he has written to chief executives of
local authorities, but I think that parents need to be
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told explicitly how they can raise concerns if they
feel that their child’s needs are not being met.
Indeed, that also applies to the young person who
did not have a record of needs but who has
additional support needs. How do they make
progress? I know that that is provided for in the
bill, but I suggest that it needs to be made more
explicit in order to reassure people.
I am absolutely clear that the Executive’s
intention is that all children who require additional
support are entitled to have their needs met and I
welcome the announcement of additional funding
to meet unmet need. The letter to which Fiona
Hyslop referred was written by COSLA before it
was aware of that funding and I hope that COSLA
finds that some of its concerns have been
addressed, too.
The bill does not propose a universal system.
Some witnesses from whom we took evidence felt
that the bill represented a lost opportunity to
introduce a single system of personal learning
plans for all children. The ministers have indicated
a desire to develop a system that identifies
learning and development pathways for each
child. Eventually, we will move towards a system
in which each child is entitled to have a PLP and in
which children with additional support needs will
also
have
an
individualised
educational
programme in order to identify those needs.
Some people say that that is enough, but I
recognise that Robin Harper is not saying that.
There are those who say that a CSP will
stigmatise people, but they are not taking account
of the fact that a new universal system would
require a level of resources and training that would
be difficult to put in place in one tranche. That has
to happen over a period of time, with resources
being fed in; it cannot be delivered at the moment.
Those people also fail to recognise that the most
vulnerable children and young people require the
protection of a CSP because, sadly, we do not live
in an ideal world in which all agencies collaborate
willingly and holistically. Members who think that
the CSP will stigmatise children and young people
are, in my view, opposed to the bill’s general
principles and should vote against the motion.
The bill’s long title makes it clear that the bill is
about making
“provision for additional support in connection with the
school education of children and young persons”.

The bill is about meeting the needs of those
children who would not achieve their full potential
without additional support. It is not about
introducing a universal system of documentation—
it is important for us to keep that in mind.
I conclude by saying that considering the bill has
been an extremely interesting experience. I have
become more reassured as we have taken
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evidence and I hope that ministers can provide the
further reassurance that parents need to be sure
that the bill is the right measure.
16:06
Mrs Nanette Milne (North East Scotland)
(Con): Like previous speakers, I have some
concerns about the bill’s impact on the level of
support for children and young people with
additional support needs, from the relatively minor
to the more complex.
If my understanding is right, to qualify for a coordinated support plan, a child must have complex
or multiple needs and be in receipt of significant
services
outwith
the
education
service.
Undoubtedly, many children who have records of
needs will not have co-ordinated support plans
because their educational support needs are met
only in the education service. Naturally, parents
who have had to fight hard to achieve a record of
needs for their child are worried that they will lose
out under the bill. That must not be allowed to
happen; children must retain the legal entitlement
to have their additional support needs met. I am
pleased that the minister has given some
reassurance on that point today.
Unanswered questions that have been
highlighted by the Education Committee, the
Finance Committee and the Equal Opportunities
Committee include the cost implications of the bill,
the number of staff who will be required, and the
number of children who are likely to be eligible for
a co-ordinated support plan. The bill will classify
many more children as having additional support
needs, including gifted children, children whose
education has been disrupted because of illness
and children with social, emotional and
behavioural difficulties. It seems clear that
significant resources will be required to cope with
those children’s needs in addition to the current
funding for those with complex support needs.
What worries me most is that, because of a
serious shortage of therapists and other
professionals, the expectations of some of the
most vulnerable young people in the community
might not be met. In the few months during which I
have been in the Parliament, I have heard about
those shortages time and again—not enough
speech therapists; long waits for physiotherapy;
splints and other appliances outgrown within
weeks of acquisition. Parents are reaching
extremes of anxiety and emotional exhaustion
because their children cannot access the facilities
that they need in education, health and social
services.
The recent members’ business debate on
children’s therapy services in the north-east
highlighted those problems graphically and the
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north-east is by no means unique in Scotland.
Even when the minister knows how many children
will require additional support under the new
system, how will he provide support for those with
complex needs? Even with funding made
available, how will he find the human resources to
meet the needs, given the serious shortage of
trained personnel throughout the country?
Auxiliary aids and equipment for the disabled
are not dealt with under the bill, so there is a need
for the current duty on local authorities to provide
those items to disabled children to be continued.
Another concern is about the time that is proposed
for transitional arrangements for older children
who are preparing to leave school. Many
witnesses and committee members think that the
12 months that the bill proposes is well short of the
time that is needed to put appropriate support in
place to ensure a smooth transition from school to
the adult world. I ask Euan Robson to confirm that
that will be addressed further.
Euan Robson indicated agreement.
Mrs Milne: Thank you. I have described my
concerns and I am glad that some of them will be
considered again. The general aims and principles
of the bill are admirable, but it is clear that a great
deal of work still has to be done if those
aspirations are to be achieved in the interests of
all children.
16:10
Ms Rosemary Byrne (South of Scotland)
(SSP): I welcome the opportunity to take part in
the debate on this important bill. I acknowledge
the hard work that has been done by the
Education Committee in trying to reach consensus
on many areas of the bill.
I think that all members will agree that the record
of needs has served its purpose, and that there is
a need to move on to a new system for the 21st
century. Over the past few years, the opening of
records of needs has been inconsistent, in that the
needs of many pupils without records are more
complex than those of some pupils who have
records. There have also been differences
between local authorities in the number of records
that have been opened. However, where there has
been good practice, whether a record of needs
has been opened or not has not affected the
appropriate planning, allocation of resources, coordination of support or access to on-going review.
Although I welcome the intentions that underlie
the bill, my concerns relate to the creation of a
three-tier system while current good practice
proves that a universal system that is properly
resourced can work. I am concerned that, with all
the right intentions, we are still not quite getting it
right; we are rewriting the record of needs and
adding on a few extras.
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I welcome the broadening out of the definition of
additional support needs, and I will go into that
later. Individualised educational programmes have
been piloted in many local authorities and are
used as planning tools for the setting of targets,
the co-ordination of support and the reviewing of
progress. IEP targets are set with the involvement
of all the personnel who are involved with the child
or young person, including the parents and the
young person. A universal system for all children
in Scotland, providing the same standard, quality
and level of input in their education, should be the
goal.
That would have been a courageous move on
the part of the Executive, which would have
removed the focus from a child deficit model and
prevented children and young people from being
labelled. Under such a system, the development of
personal learning plans could be continued, taking
into practice the good work that is already carried
out in the development of IEPs. Ultimately, under
the current plan, all children and young people will
have a PLP. A universal system would also, quite
sensibly, require a single tribunal system that
would be available to all children. Those measures
would simplify the system and provide equal rights
for all. They would also remove the real concerns
about the eligibility for a CSP and the fear—which
many members have expressed in the debate,
and which many witnesses expressed—that the
opening of a CSP will become a route for chasing
resources, as happened with the record of needs.
That is a concern that many of us still hold, and it
gives rise to an adversarial position.
The new system must be adequately resourced
if it is to meet the additional support needs of all. I
welcome the broadening of the definition of
additional support needs to include young people
with social, emotional and behavioural difficulties,
but I warn the Executive that there will be an
overwhelming requirement for more support. We
need only look to the recent report from the
Educational Institute of Scotland on attacks on
teachers to realise the difficulties that are being
experienced in many of our schools. Staff from
child and family mental health teams and other
agencies, including social work services, would
have to be there to support the young people and
work in conjunction with the education authorities.
We know, from many witnesses who appeared
before the committee, that there are shortages in
all those fields. I would like reassurance from the
minister that that will be taken on board.
We have much evidence to point out the
shortages in speech and language therapists and
occupational therapists as well as concerns about
auxiliary aids and equipment. If the system is to be
improved, assurances must be given that all
resources and services will follow. We do not want
a scenario in which a young person arrives in
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school to find that the equipment has not yet
arrived for them and, three or four months down
the road, the school is still chasing it—as happens
at present. I have personally waited about a year
to have domestic science labs altered for a child
with a wheelchair, who had no access until the
alterations were made. If that situation continues,
we will do those children no service. As a result, I
want some assurances in that respect.
I am also concerned about assessment and
examinations. As Lord James Douglas-Hamilton
pointed out, that area raises real concerns,
particularly for those who have autistic spectrum
disorder. As a former professional who worked
with young people with additional support needs, I
have no great confidence that the bill will improve
the situation. After considering the bill’s provisions
on assessment again and again, I cannot see how
it will improve a situation in which a parent has to
wait for seven years before their child can be
labelled or identified as, for example, dyspraxic
and the correct means of helping him or her can
be put in place. We must carefully scrutinise that
area, because it is important that we identify
young people with autistic spectrum disorder,
dyspraxia and communication disorders as early
as possible and ensure that we implement the
proper plans and programmes.
I am sorry that I do not have more time, because
I have much more to say. It is unfortunate that I
was given only five minutes.
The Deputy Presiding Officer: Actually, you
received the same six minutes as every other
speaker in the open debate.
16:16
Mr Kenneth Macintosh (Eastwood) (Lab): Like
all committee members, I welcomed the
opportunity afforded by the inquiry to hear from
people and organisations around Scotland about
the excellent work that is going on. After visiting
schools and hearing so many people give their
experiences, we were all impressed by the good
practice that is out there.
Like most MSPs, I was introduced to additional
support for learning—or special educational
needs, as it was called—through the experience of
families who were in dispute and had to battle with
their school or local authority to secure the support
that they thought that their child needed. They felt
that they were poorly armed for such a struggle.
For some—though not all—of those families, the
record of needs has been at the centre of the
dispute. I do not think that any committee
members are either unaware of or unsympathetic
to the anxiety felt by families who have fought for a
record of needs and who feel that only a similar
statutory document can provide the protection that
they seek.
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I think that we are in danger of losing sight of the
fact that, although the bill extends new rights and
powers to all families of children who have
additional support needs, families for whom that
trust has broken down are still fearful that they are
losing out. I welcome the minister’s reassurance
that young people will not lose any services and
that local authorities should not stop drawing up
records of needs until the bill is enacted. I also
welcome the reassurances that we have received
today about HMIE’s extended role in monitoring
the situation. However, the minister cannot repeat
that message often enough. Although the bill
marks a huge step forward, we will not be doing
families any favours if we do not take them with us
and give them the reassurances that they seek.
Although the committee has wrestled—as
indeed has the Executive—with the question of
whether any further action can be taken or
whether particular areas of the bill can be framed
differently, no obvious or simple solution is at
hand. However, I have a suggestion in that
respect. We could issue each individual pupil with
some kind of letter of comfort. After all, that
system has been of benefit in other areas and
might address concerns in a practical and
comprehensive manner. I welcome any comments
on my proposal, although they do not have to be
made this afternoon.
I want to say a few words about the importance
of developing advocacy. In that regard, I welcome
the minister’s initial comments and hope to hear
more about this matter at stage 2. For several
reasons, it is essential that we develop advocacy
services to accompany the bill’s provisions. I
remember the original special educational needs
inquiry in the first parliamentary session—indeed,
Cathy Peattie sat through it with me. During that
inquiry, parents told us of their experiences of
battling for services. They would attend a series of
meetings in which they would sit alone surrounded
by groups of professionals, and I remember one
parent saying that they soon learned to travel in
pairs. Parents need support and advocacy.
During the stage 1 evidence taking on the bill,
we received a very strong message from young
people who had additional support needs that they
value support more than anything. Indeed, as I
recall, Robert Brown was present at that particular
session, and I thank Children in Scotland for its
work on that matter. It does not matter whether
that support helps them to make choices, express
feelings or reach decisions—it is valued when it is
given.
Finally, one of the big issues that we wrestled
with—Rosemary Byrne was also concerned about
this issue—was the lack of legal aid at tribunals.
We do not want a system that advantages the
privileged and disadvantages the already
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disadvantaged and poorer members of our
society. We do not want a legalistic system, but
we think that advocacy services would be the best
way forward.
I thank the Presiding Officer for giving me time
for my speech. A number of elements about the
code of practice need to be clarified, including
reasonable cost, the transitional arrangements
and assessment. I look forward to the Executive
continuing its constructive approach during stage
2.
16:20
Rhona Brankin (Midlothian) (Lab): Like my
committee colleagues, I very much welcome the
bill. It is important to point out at the outset that the
vast majority of respondents and witnesses to the
committee welcomed the general thrust of the bill.
Indeed, the bill follows on from extensive
consultation with a wide range of stakeholders
throughout the country.
It is true to say that all witnesses agreed that the
existing system, which was set up under the
Education (Scotland) Act 1980, has faults and
problems. Many witnesses said that the system
has outlived its usefulness, as it was based on a
deficit model and there are huge discrepancies in
the way in which the record of needs legislation is
applied in different local authorities throughout
Scotland. There have also been different
interpretations of the term “special educational
needs” and, as we have heard, many of those
interpretations have excluded pupils with social,
emotional and behavioural difficulties from the
services that they need. I very much welcome the
inclusion of that excluded group under the
definition of additional support needs.
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to consider how he might ensure that other
agencies, such as health, further education and
higher education, can be included so that an
integrated service is provided. I recognise that the
bill is an education bill, but I ask the minister to
consult his ministerial colleagues—notably those
who deal with enterprise and lifelong learning and
with health—to ensure that children with additional
support needs are afforded a genuinely integrated
provision.
Let me just comment on the speeches that have
been made so far. I welcome the minister’s
reassurance that the additional support needs of
children who currently have a record of needs will
be met. That has been a concern and an anxiety
of parents, which the committee has recognised. I
welcome the assurance that HMIE will be involved
in monitoring the services to this group of
youngsters.
I also welcome the commitment to develop and
fund advocacy services. The committee believes
that it is important that parents feel that they have
adequate support. One problem with the existing
system is that parents find it difficult to find their
way round it. Some of them end up being
extremely frustrated and angry. In some cases, a
confrontational situation can arise when that need
not have happened.
Mr Monteith: Before the member enters the last
minute of her speech, can she explain why she
alone among committee members did not feel able
to sign paragraph 37 of the Education
Committee’s report?
Rhona Brankin: I am happy to do that. I believe
that the bill gives parents many fundamental new
rights that they did not have previously.

The bill also addresses a fatal flaw in the way in
which the current legislation has worked in
practice. Many youngsters with complex and longterm additional support needs require services
from agencies other than education. Frankly, I
think that there have been huge difficulties in coordinating agencies such as social work and
health. An important point is that it is not enough
just to get those agencies to sit round a table.
Action is what counts. I can give an example of
that because I am a parent of a child—who is now
25 years old—who has ability impairments. When
she was a youngster at school, she had a record
of needs. The provision in school was wonderful,
but the one main gap in provision was the failure
of the local health services to provide the therapy
services that she needed. I welcome the bill’s
intention that the local education authority must
ensure that those services are provided.

As Brian Monteith has asked me to explain
myself, I will address the issue that he raises. Any
parent will be able to ask the education authority
to assess their child for additional support needs.
Any parent will be able to make a placing request
to an independent special school if their child has
additional support needs. Previously, that right
was limited to parents of children with records of
needs. Parents will be able to access independent
mediation services in dispute resolution, when
they disagree with the provision that is being made
for their child. Those are just a few of the new
rights that parents will have under the bill and that
I welcome. In that spirit, I tried to persuade the
committee that the legislation provides for a huge
widening of parental rights. However, I understand
what the committee was doing and welcome the
minister’s response to that. The fundamental point
is that the quality of the services that are provided
to our children and young people should not be
lower than it is at the moment.

Like other committee members, I echo the
committee’s stage 1 report in asking the minister

There are also new duties on education
authorities. They must address and keep under
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review provision for all children with additional
support needs for whom they are responsible. If
the bill is passed, they will have to publish their
policy and arrangements for identifying and
addressing additional support needs. Importantly,
they will have to set out the roles and rights of
parents, children and young people and indicate
whom they should contact to obtain information
and advice. There will also be a duty on education
authorities to co-ordinate interagency work.
I am conscious of time, but I want to address
one issue—
The Presiding Officer (Mr George Reid): I am
afraid that you are almost a minute over time.
Please wind up quickly.
Rhona Brankin: I will do so.
I find it difficult to understand those who say that
they would like to have a single system.
Fundamentally, they are saying that children with
additional support needs should not have a legal
entitlement to additional support. Do they mean
that the additional legal framework that supports
our most vulnerable children and families should
be taken away? That is in direct contradiction to
the principles of the bill.
I call on the Parliament to support the general
principles of the bill and, if the amendment is
moved, to reject that. I welcome the fact that Lord
James Douglas-Hamilton did not move his
amendment.
16:28
Mr Brian Monteith (Mid Scotland and Fife)
(Con): I have listened to and taken part in many
debates. I can think of no other debate—in
particular, no debate on a bill—in which there has
been such a degree of unease in the chamber
about what we are debating. That is not to say that
there are not moments when we disagree.
However, when we debate a bill on which views
are clearly polarised, we can understand one
another’s positions. I think of members’ bills that
we have considered, such as the Protection of
Wild Mammals (Scotland) Bill, which dealt with fox
hunting. On that issue members had clear
positions; those who did not tried to reach a view
by listening to the debate. I think of the Standards
in Scotland’s Schools etc Bill, when a division was
created by the clear views that members took on
self-governing schools.
Such bills were controversial, but they did not
give rise to unease. There is unease about the
Education (Additional Support for Learning)
(Scotland) Bill because there is overwhelming
sympathy for the bill, but a number of fears about
whether it will deliver. If there is one area in which
we do not want to get things wrong, it is this one,
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which relates to children who, where appropriate,
need the help of the state.
Clearly, as the minister said, the intention behind
the bill is to ensure that provision improves for all
pupils who need additional support. I do not think
that any member would quibble with that.
However, there is a concern that, if the bill is
passed, some children will lose rights that they
currently have and children who may have been
entitled to those rights in the future will not have
them.
There is also unease because many members’
experience—of surgery work, of being parents, or
of dealing with or having worked for local
authorities—makes them concerned that the
balance is being shifted away from the rights of
parents who represent young children and towards
the rights of local authorities.
Robert Brown: Just for the clarity of the debate
and bearing in mind the lack of appeal under part
V of the record of needs, can Brian Monteith be
more specific about which rights he claims the bill
will take away?
Mr Monteith: I think that it is self-evident from
the debate that there is concern that a number of
children who currently qualify for a record of needs
will not qualify for a CSP. Naturally, the Education
Committee was concerned about that. Lord James
Douglas-Hamilton was concerned enough to lodge
a reasoned amendment to the motion; his
amendment supports the idea of the bill but seeks
further clarification. On this occasion, having
listened to the minister’s words, we have said that
we will reserve our position because it is right that
the minister is given the chance to make a number
of improvements to the bill. We look forward to
improvements being suggested.
It is important that we have had an expression of
concern and good will from the minister at stage 1
and not at stage 3, as has happened previously.
For example, I extracted a condition from the then
Deputy Minister for Children and Education on
home education during stage 3 of the Standards in
Scotland’s Schools etc Bill. Offers can be made,
but can they be delivered? The minister has
offered at this stage to consider aspects of the bill,
so we will wait and see what happens during
stages 2 and 3. In the case of home education,
just when there was the possibility of guidance on
that issue being put into the Standards in
Scotland’s Schools etc Bill, we conceded that the
Executive should issue the guidance; however, we
are still waiting to see that guidance. It is important
that, in the public debate and in the debate behind
the scenes, we press the Executive to do as it
says it will.
Mr Macintosh: I do not underestimate Mr
Monteith’s ability to spread unease and dissent
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where there is, in fact, harmony. Using the term
“unease” is over-egging the situation to a huge
extent. Rhona Brankin neatly summarised the
degree of the extension of rights to parents across
the board. I suggest that the Education Committee
agreed unanimously virtually all aspects of the
extension of rights. Not only that, the committee
would fundamentally disagree that the bill shifts
the balance away from parents and towards local
authorities. I think that the bill does exactly the
opposite.
The Presiding Officer: We are tight for time, Mr
Monteith.
Mr Monteith: I appreciate that, Presiding
Officer.
I hear what the member says, but it is clear that
some of the detail in the bill that must be
considered at stage 2 concerns the balance of
rights and duties and whether they are, in fact, the
same. Mary Scanlon made that point earlier,
drawing from her experience of the Mental Health
(Scotland) Bill.
On the issue of legal aid for tribunals, legal aid
will be available for advice but it will not be
available for representation. To suggest that,
having gone through the expense of obtaining
legal advice, a local authority will then tell its
solicitor to stand outside in the corridor while it
marshals its arguments by itself is to fly in the face
of reality. Local authorities will seek to bring in
legal advice and if they do not hire a solicitor, they
will bring in the paralegals who work for them and
have relevant experience. We all want to clear up
such points and ensure that everyone is satisfied
about them. When we are satisfied, we will give
the bill a fair wind.
16:35
Mr Adam Ingram (South of Scotland) (SNP):
Today’s debate has demonstrated that there is a
desire among all parties in the Parliament to
ensure that, in the terms expressed by the
Standards in Scotland’s Schools etc Act 2000,
“the right of every child of school age to be provided with
school education”,

in accordance with his or her needs, is fulfilled in
such a way as to develop each child to his or her
full potential. That intention fits well with the
fundamental commitment of the Scottish
Parliament to build an inclusive and just Scotland
where everyone matters. The question that we
face is whether or not the legislation that we are
considering today fits the bill.
There is no doubt that the current record of
needs system is ripe for reform. It is overly
bureaucratic and too often brings families and
education authorities to loggerheads over service
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provision and resources. It is an adversarial
system in which the onus is on the parents to
enforce the law. To some extent, those features
were inevitable consequences of setting up a
separate special system to try to ensure that a
vulnerable minority of children got what they
needed. Unfortunately, from our perspective, the
Education (Additional Support for Learning)
(Scotland) Bill comes from the same stable.
Our basic view is that strengthening the
universal system is the more powerful safeguard
for children with additional support needs. In the
real world, systems for everyone tend to have
higher standards than systems for particular subgroups of the population, not to mention the fact
that a universal system limits the scope for
stigmatisation. That means that, firstly, there must
be a clear recognition that education, as a public
service, has a duty—as does, for example, the
national health service—to adapt its service to
meet the needs of all children and to act in their
best interests. Secondly, it means that there must
be generic systems for appeal and dispute
resolution when children and families are not
getting the service that they feel they need.
Although the bill attempts to address the
inequities of the current system, we are in danger
of creating or continuing a three-tier system, as
Fiona Hyslop and Rosemary Byrne have
eloquently pointed out. The Scottish Executive has
clearly set out on a road to improve the current
system, but there is no statement of intent or aim
to aspire to. I would be grateful if the deputy
minister could provide such a statement in
summing up. Is the key purpose of the bill to
reduce inequalities in educational outcomes by
providing more flexible and individualised teaching
and support to all children, or is it simply to try to
replace one system for classifying and assessing
special children and for rationing resources with
another, more efficient, system, while leaving the
basic way in which children are helped to learn the
same?
On the specific provisions of the bill, the minister
will be aware that the Education Committee has
been wrestling with a number of thorny issues,
which are laid out in what I believe is a thorough
and commendable report. Those issues have
been well reflected in this afternoon’s debate. The
committee was particularly concerned about the
rights of the children and parents who currently
qualify for a record of needs but who will not be
eligible for a co-ordinated support plan. Lord
James rightly focused much of his contribution on
the not insubstantial number of people who might
feel that they will lose out in the transition from the
old system to the new one. I echo his call for the
protection
of
those
legal
rights,
while
acknowledging that the minister has set out his
stall to ensure continuity of service provision.
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It is also widely recognised that the proposed
code of practice, in defining the duties of
education authorities and others, is absolutely
central to the success of the legislation. The
minister himself has acknowledged the lack of
trust that many parents feel under the current
system, and it is essential that appropriate
provision is made for all children, irrespective of
whether or not they are eligible for a co-ordinated
support plan. The fear that education authorities
and other agencies may invoke what can be
interpreted as get-out clauses in section 19 of the
bill or that they may use another get-out clause on
the ground of reasonable cost deserves further
attention. The whole area of assessment and
diagnosis or identification is particularly sensitive.
Mary Scanlon and Rosemary Byrne spoke well on
those matters.
I would be grateful if the deputy minister would
respond to the committee’s concerns in
paragraphs 110 to 114 of its report and in
particular to the call for provision of advocacy
services for parents, although I recognise the
welcome announcement that he has made today.
In addition, the importance of independent
mediation, clear dispute resolution procedures and
equity in legal assistance before and during
tribunals has been reflected well in the debate. I
trust that ministers will be able to lodge suitable
stage 2 amendments to address the concerns of
witnesses and the committee. I have already
touched on—as did Robert Brown, Christine
Grahame and others—the desirability of extending
access to tribunals beyond those with CSPs.
I am aware that there are many other issues that
I have not mentioned, but it would be remiss of me
to finish without highlighting what we see as
weaknesses in the financial memorandum,
particularly the fact that it does not quantify the
provision of services for children with additional
support needs. Given Audit Scotland’s recent
criticism of the Parliament for passing the
Standards in Scotland’s Schools etc Bill without
having full and robust financial information, we
believe that every effort should be made to
illustrate the wider impact of the bill when it is
enacted rather than focus narrowly on the
changes to administration costs.
16:42
The Deputy Minister for Education and
Young People (Euan Robson): I will be as quick
as I can, but there is an awful lot to get through. I
apologise to any members whom I cannot get to in
my seven minutes.
First, I put on record our appreciation of the
Education Committee’s excellent report, the
reports from the supporting secondary committees
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I agree with Brian Adam’s point that the bill’s
progress shows the Parliament working at its best.
Today’s debate has been very constructive. In his
opening remarks, my colleague Peter Peacock
made it clear that the Executive will take away
comments and ideas from the debate further to
inform stage 2. As explained, we will lodge some
amendments on the issues that were raised during
the committee’s deliberations.
I will respond briefly to Adam Ingram’s points.
We made it clear in last week’s education debate
that we are heading for personal learning plans for
all, but that we are not there yet; we make no
bones about that.
Brian Monteith mentioned some unease. I think
that all members are anxious that we get the
legislation right.
I thank Lord James Douglas-Hamilton for
elegantly not moving his amendment today. I
understand the context in which he made that
decision and I repeat the assurance on paragraph
36 of the Education Committee’s report that Peter
Peacock gave.
The bill introduces a new duty on education
authorities to identify the additional support needs
of all children for whom they are responsible.
Those needs must then be addressed and the
adequacy of provision kept under review. We will
involve Her Majesty’s Inspectorate of Education. I
thank Ken Macintosh for his comments in that
regard and we will look at his suggestion about
issuing letters—I will come back to him about that
matter.
We will also continue to consider the point that
Robert Brown made about the expression of legal
rights, without at this stage making any
commitment on that point.
I will briefly address the transition from school to
further and higher education. We are considering
that matter with other ministerial colleagues. I think
that some members raised that point. I say to
Nanette Milne that the point about transition is not
that there is one year in which the plan for
transition should be developed; it is that the plan
must be ready at least one year before the young
person moves on. I hope that that clarification
helps.
I thank Wendy Alexander for her comments on
the extended coverage of emotional and
behavioural needs. I agree with her that that is
very important. She also made a point about the
independence of the mediation service being
particularly important. I recognise that other
members have concerns about that matter. We
will doubtless pick up the matter at stage 2 and in
the code.
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Brian Adam and—I think—Mary Scanlon also
mentioned social workers, auxiliaries and allied
workers. We had a debate on social work numbers
last year. We have a record number of social
workers in Scotland, but we place more demands
on the service. We are responding to that by
introducing fast-track training and other ways of
developing the service.
Lord James Douglas-Hamilton and Cathy
Peattie mentioned the Disability Discrimination Act
1995. We believe that auxiliary aids and services
that are needed for disabled pupils’ learning—that
is the key point—are included in the bill, although
aids and adaptations that are not related to
learning are not a matter for the bill. Again, we can
explore that at stage 2. Of course, the 1995 act
would have to be amended by the Westminster
Parliament, which would be difficult. It is important
that the bill should deal with the matter, as I am
confident that it does.
I recognise Jeremy Purvis’s work on behalf of
his constituents who have additional support
needs. He expressed very well the dilemma of
balancing the presumption of mainstreaming and
the requirement for special schools in certain
circumstances. The needs of the individual child
are paramount; if a special school is right for a
child, that placement should be made. I hope that
that helps Jeremy Purvis.
Christine Grahame must forgive me, as I am not
legally qualified, as she is, but I understand that
there would be no legal aid for representation at
an education authority appeal committee. What is
being considered is not a civil right, but a public
right, which is not a matter for article 6 of the
European convention on human rights. If the
member wants to explore the matter in more
detail, I would be happy to enter into
correspondence about it, rather than inadvertently
mislead members because I am not legally
qualified.
In the two minutes that are left to me, I will talk
about the announcement that £12 million will be
made available in 2004-05 to support preparation
for the implementation of the bill. We will use that
money to publish information to tell parents and
professionals about the bill—members might recall
that I gave that commitment to the Education
Committee. We will also use the money to develop
the code of practice in partnership with
stakeholders to ensure that all those who will be
affected by the new system know how it will work
and what standards will be expected. The money
will also be used to set up the additional support
needs tribunals and to enable local authorities and
health boards to prepare for implementation by
developing new guidance and information and
starting to reconfigure services. The funds will also
be used to ensure that staff across all sectors are
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appropriately trained and informed.
Mr Swinney: Will the minister say how much of
the money that has been announced today will be
deployed on service delivery, rather than on
administration, which seems to be what he is
saying?
Euan Robson: I am talking about the £12
million set-up money for 2004-05. We will come on
to the £14 million that will be allocated annually
and will kick in from 2005-06 onwards—that will
provide the member with the information that he
seeks.
The £12 million that was announced is, of
course, in addition to the £8.4 million that is
currently available for the training of teachers,
auxiliaries and psychologists. It also comes on top
of the £25 million that is available for the inclusion
of pupils in the widest sense and the £17 million
that is available for the implementation of
accessibility strategies. Local authorities will also
be able to use the changing children’s services
fund, which stands at £60 million this year and will
be £65 million next year.
I reiterate that we are committed to widespread
consultation on the code of practice. Of course we
will involve the Education Committee and the
Parliament in that process. Incidentally, the code
is designed to address the problem of postcode
provision that Jeremy Purvis described.
I regret that I do not have time to go into further
detail. I believe that the bill will make a difference
to Scotland’s children and young people. It is
aimed at ensuring that the additional support
needs for learning of all children are addressed, so
that every child can benefit from school education
and be supported towards reaching his or her full
potential. I urge members to endorse this big
advance for Scotland’s children and young people.
I ask the Parliament to support the Executive
motion today.
The Presiding Officer: I am grateful to Mr
Robson for accommodating our time needs.
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Education (Additional Support
for Learning) (Scotland) Bill:
Financial Resolution
The Presiding Officer (Mr George Reid): The
next item of business is consideration of the
financial resolution in respect of the Education
(Additional Support for Learning) (Scotland) Bill.
Motion moved,
That the Parliament, for the purposes of any Act of the
Scottish Parliament resulting from the Education (Additional
Support for Learning) (Scotland) Bill, agrees to the
following expenditure payable out of the Scottish
Consolidated Fund, namely–
(a)
any expenditure of the Scottish Ministers in
consequence of the Act; and
(b)
any increase attributable to the Act in expenditure
payable out of the Fund under any other enactment.—
[Peter Peacock.]

16:51
Fergus Ewing (Inverness East, Nairn and
Lochaber) (SNP): I echo the sentiments of most
members: we support the aims of the bill.
However, the question is whether those aims will
be achieved.
The first problem is that the financial
memorandum states that the most recent estimate
shows that there are 17,315 records of needs, but
the Executive estimates that there will be only
between 11,200 and 13,700 co-ordinated support
plans. The Executive calculates that between
3,600 and 5,000 fewer children will have CSPs
than have records of needs. That has huge
ramifications, and the difference in the figures has
not been explained.
My second point relates to paragraph 162 of the
Education Committee report, which states that
some parents will be denied “legal recourse”. All of
us know that no one fights more tenaciously or
with more determination than a parent for his or
her child. There will almost certainly be judicial
review and additional legal costs to those that
have been estimated.
My third point relates to the importance of
definitions. Fuzzy definitions lead to poor cost
estimates. The word “enduring” appears in
paragraph 82 of the policy memorandum, but it
does not appear in the definitions of additional
support needs or co-ordinated support plans that
are to be found in section 1(1) and section 2(1) of
the bill. If CSPs are to be only for children who
have “enduring” additional support needs, how is
that category to be assessed? A legal minefield
could be created.
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I have little time, but I want to say that there are
some oddities in the procedure today. In effect, the
original financial memorandum has been entirely
superseded. We heard a veritable avalanche of
references to other budgets today, including a
reference to £60 million in the changing children’s
services fund. References were also made to £12
million, £14 million, £8.4 million and £17 million.
How do all those budgets relate to each other and
have they been fully thought through? I think not; I
suspect not; we all fear not.
The minister said that more money will be
needed for CSPs than he estimated but that he
will find the money. Might that money have to be
found at the cost of other vital expenditure in local
authority education departments? If a department
overspends in one area, it must find its money
from spending in other areas.
The motion is an unusual creature. Not only
does it invite us to agree to the financial
memorandum in respect of the bill, but it refers to
increased funding in any other bill, without saying
what that might be. The Parliament has been
criticised for signing blank cheques. I call on the
Executive to return to the chamber with a fresh
financial memorandum. The Executive should
think the memorandum through and work it out. If
it does not, we might be heading towards
scuppering the aims that all of us support.
16:54
Mr Brian Monteith (Mid Scotland and Fife)
(Con): I have gone through the Finance
Committee’s report on the financial memorandum
and it is obvious to me that it believes that the cost
estimates in the financial memorandum are
unclear and inaccurate. The only thing that is clear
is that the financial memorandum underestimates
the costs of the bill.
That view is clearly expressed in paragraph 38
of the Finance Committee’s report, which states:
“It is patently obvious that until a Code of Practice has
been developed, costs cannot be properly ascertained and
there remains the very real possibility that the costs quoted
in the Financial Memorandum have been under-estimated,
potentially very significantly.”

Dr Elaine Murray (Dumfries) (Lab): Will the
member take an intervention?
Mr Monteith: Not at the moment.
The Finance Committee highlights the significant
additional resources that will be needed to process
items such as CSPs, mediation, tribunals and
pupil records. With all those new demands, there
is a real risk that resources will be diverted to meet
administrative requirements. Funds must be used
to help children and families and must not be
swallowed up by the Executive’s desire to
regulate. Members will be familiar with the
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experience of estimating the cost of free personal
care and mainstreaming in Scotland’s schools,
which many members feel was not adequate.
I leave members with these thoughts. The
Finance Committee’s report states:
“the Committee has not been reassured on key
substantive matters and it remains extremely concerned
that the Parliament could be asked to approve legislation
without being made aware of the full financial implications.”

I note what ministers have said about costs, but a
great deal more work remains to be done. We look
forward to more announcements and clarification
from ministers.
16:56
The Minister for Education and Young People
(Peter Peacock): We take finance very seriously.
In Government, finance has to be taken seriously,
which is unlike the case in Opposition—the
Opposition promises all sorts of things without
having to deliver. We have to deliver, which is why
we put a lot of effort into the financial
memorandum.
The concerns about finance were first raised by
the Convention of Scottish Local Authorities in
evidence that it gave, which, we subsequently
discovered, was based on a misinterpretation of a
change of wording in the bill, which COSLA
thought meant a widening of rights and
entitlements when it did not mean that at all. That
has been clarified with COSLA. COSLA further
misunderstood that any child with multiple or
complex and enduring needs, and with social work
help, would get a CSP automatically, even if that
support was not directed at their learning. We
clarified that misunderstanding with COSLA, and it
has indicated that it is satisfied with the
reassurances that we have given.
I am afraid that in its evidence COSLA brought
into play a logical inconsistency, which Fergus
Ewing did not pick up on, which is that—as we
have debated today—there is a higher hurdle for a
CSP than there is for a record of needs, therefore
it is not possible to say that more people will be
entitled automatically to a CSP than are entitled to
a record of needs. COSLA has been significantly
reassured by that, and has moved away from the
projection that 15 per cent of the school population
will require a CSP. Indeed, in its most recent letter
to the Education Committee, that figure was not
mentioned at all.
The Finance Committee raised the further
concern that if the assumptions in the financial
memorandum are wrong on CSPs and on the
numbers going to tribunals, that will have
consequences for the rest of the system and will
result in the displacement of cash from one part of
the system to another. We set out clearly our

5250

assumptions in the financial memorandum, and I
stand by them.
Fiona Hyslop (Lothians) (SNP): Paragraph
215 of the Education Committee’s report on the bill
requests that the minister itemises those moneys
that are meant to support the general duty and
produces a revised financial memorandum. What
is his response to that?
Peter Peacock: I will come to that in a second.
We set out our assumptions in the financial
memorandum, and I stand by them. However, we
gave the Education Committee additional
evidence and information that looked at a variety
of scenarios where we might just have got it
wrong, and worked out the cost if we had got it
wrong. We worked out that those costs fall within a
reasonable variance of any demand-led budget. I
made it clear to the committee that we will find any
additional money that is required if the
assumptions on the numbers of CSPs and the
working of the tribunal are wrong, because we are
committed to the policy and we want to push it
forward.
I also set out for the Education Committee the
other sources of finance that we have talked about
that are available generally to improve services in
education, which will amount to more than £400
million in a couple of years’ time. Increasingly, we
will examine how those resources are applied to
the additional support sector, as well as to other
sectors of education.
There is plenty of new money in education, as
we all know, and we want to apply it to the benefit
of everybody. Today, I announced a further £12
million, followed by a further £14 million that will
continue thereafter, to implement the new system.
Parliament can be confident that we have the
resources in place to take the policy and the
services further. We do not believe that a further
financial memorandum is required. All the
information is in the public domain and we have
had committee scrutiny of that.
I say to Fergus Ewing that I am afraid that the
Scottish National Party cannot have it both ways.
It cannot say on one hand that we need more, but
on the other that more must not come from
anywhere—although that may be the economics
of the SNP. Fergus Ewing is well known in this
Parliament for making fatuous points, and the
point that he made is one of the most fatuous that
I have heard from him. He also talked about a
blank cheque. If anybody knows a blank cheque, it
is the SNP.
I commend
Parliament.

the

financial

resolution

to

The Presiding Officer: The question on the
motion will be put at decision time.
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Decision Time
17:05
The Presiding Officer (Mr George Reid):
Amendment S2M-529.1, in the name of Lord
James Douglas-Hamilton, was not moved, so we
go straight to the question on motion S2M-529.
The question is, that motion S2M-529, in the name
of Peter Peacock, on the general principles of the
Education (Additional Support for Learning)
(Scotland) Bill, be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
FOR
Alexander, Ms Wendy (Paisley North) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
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Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Raffan, Mr Keith (Mid Scotland and Fife) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

ABSTENTIONS
Adam, Brian (Aberdeen North) (SNP)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Welsh, Mr Andrew (Angus) (SNP)

The Presiding Officer: The result of the division
is: For 69, Against 0, Abstentions 40.
Motion agreed to.
That the Parliament agrees to the general principles of
the Education (Additional Support for Learning) (Scotland)
Bill.
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that motion S2M-616, in the name of Andy Kerr,
on the financial resolution in respect of the
Education (Additional Support for Learning)
(Scotland) Bill, be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
FOR
Alexander, Ms Wendy (Paisley North) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Raffan, Mr Keith (Mid Scotland and Fife) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
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Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ewing, Mrs Margaret (Moray) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Welsh, Mr Andrew (Angus) (SNP)

ABSTENTIONS
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Goldie, Miss Annabel (West of Scotland) (Con)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Johnstone, Alex (North East Scotland) (Con)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Swinburne, John (Central Scotland) (SSCUP)
Tosh, Murray (West of Scotland) (Con)

The Presiding Officer: The result of the division
is: For 61, Against 25, Abstentions 23.
Motion agreed to.
That the Parliament, for the purposes of any Act of the
Scottish Parliament resulting from the Education (Additional
Support for Learning) (Scotland) Bill, agrees to the
following expenditure payable out of the Scottish
Consolidated Fund, namely–
(a) any expenditure of the Scottish Ministers in
consequence of the Act; and
(b) any increase attributable to the Act in expenditure
payable out of the Fund under any other enactment.
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