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LB251 

Submission from Kilmarnock Faculty of Solicitors for the Legal Profession and Legal 
Aid (Scotland) Bill 

The Kilmarnock Faculty of Solicitors wishes to make the following representations in relation 
to the draft Bill.  These representations are directed principally at the proposals for the 
commission which is to deal with complaints. 

 There is insufficient representation by lawyers on the proposed commission.   The 
number of lawyers making up the membership of the commission should be 
proportionate.  At least one member of the commission should be a practising
solicitor.  

 The proposed level of compensation (£20,000) is unreasonably high and unrealistic 
when many pieces of legal work, particularly those which are funded by legal aid, 
attract fees which are measured in low three figure sums.  Solicitors, it is felt, will be 
driven away from many types of work if this proposal is given effect to.  

 Compensation and the basis upon which compensation is to be awarded are not 
discussed in the draft Bill.  There requires to be clear statutory guidance as to how 
compensation is to be calculated.  It is thought that this should be in accordance with 
the principles by which courts award damages for negligence or breach of contract.  

 The specific levy it is felt should only be paid where a complaint has been upheld.  It 
is grossly unfair to expect a solicitor to pay a fee in respect of a complaint which is not 
upheld.  It is recognised that this would mean that the specific levy would inevitably 
be higher than the sum which is currently under discussion.  That would however be 
consistent with the principle that only the guilty should make payment of the specific 
levy.

 The cost analysis upon which the proposed levy figure is based is far from clear.  This 
gives rise to the concern that the cost could escalate dramatically which would impact 
on whether solicitors would be prepared to take on certain types of work.

 If the complaint comes from a third party (ie. not the client with whom the solicitor has 
a contractual relationship), that third party complainer should be required to pay a 
deposit in the form of the specific levy.  

 There requires to be a rigorous sifting procedure to weed out spurious complaints.  
 Before a complaint is entertained by the commission, there should be a requirement 

that the complaining client (or third party) has exhausted the solicitors' firm's internal 
complaints system, and conciliation procedures if that is appropriate.

 There should be an appeal system to the courts, in the interests both of the solicitor 
and the consumer.

 ACCESS TO JUSTICE - There is a very real concern that already High Street 
Solicitors are moving out of contentious work in general and legal aid work in 
particular.  Civil legal aid work is already unprofitable and unattractive because of the 
bureacracy involved in the application process.  Contentious work attracts the highest 
proportion of complaints, largely because it is impossible for competing expectations 
always to be met in the process.  If the proposals for compensation and for the levy 
are adopted as they stand, it is very likely that many more solicitors will withdraw from 
those areas of work, which they perceive are most likely to attracts complaints, and 
put the solicitors to significant expense, all in the course of a process which they 
perceive to be unfairly weighted in favour of the consumer in as much as it costs the 
consumer nothing to complain, whereas the solicitor is being asked to pay the 
specific levy.  Not only will that make it more difficult if not impossible for potential 
clients in certain parts of the country to find access to legal advice, but it will also 
mean that solicitors, who it may be observed are going to have some time to prepare 
for the implementation of these changes, will also require to look at the number of 
staff they require to employ, and it would seem that redundancies would be 
inevitable.  Private legal practices are significant players in the provision of 
employment in many parts of the country; as small businesses go, they are generally 
well managed and they provide stable employment for their support staff.  The 
provisions contained in the draft Bill placed this position is jeopardy.  
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Submission from Eileen Hutcheon for the Legal Profession and Legal Aid (Scotland) 
Bill

I understand from The Law Society that you have indicated that their response to the earlier 
Consultation was treated as one response and not as a response on my behalf.  I wish to 
register that I fully supported The Law Society when they made their response to the 
Consultation.  I am appalled that you are not prepared to listen to The Law Society and treat 
their response with the weight that it deserves. 

I wish formerly to register my dis-satisfaction with the current Legal Profession and Legal Aid 
(Scotland) Bill.  I seriously believe that the proposals contained in it will result in consumers 
being denied access to justice.  I will be encouraging my partners in my firm to stop practicing 
certain areas that are more likely to give rise to complaints.  We will probably immediately 
restrict our conveyancing and civil litigation areas.  I will call upon the Law Society to produce 
the figures showing the areas that cause most complaints so that we can take appropriate 
action.

The proposals if enacted will undoubtedly leave some solicitors open to bankruptcy which will 
result in them being removed from practice.  Those solicitors may not necessarily have been 
bad solicitors.  The whole purpose behind having an Professional Indemnity policy is to 
protect not just the solicitor but the consumer. By increasing the compensation to £20,000 
many consumers will decide to pursue claims free of charge to them.  Not to charge the 
complainer for the process is totally unfair. Not to have a proper full hearing is contrary to 
EHCR legislation. Its is extremely unfair to force solicitors by law to have insurance to protect 
the public and to some extent the solicitor but also to provide an unfair mechanism to avoid 
the court system.  

I do not believe the Commission as is proposed complies with the European Convention on 
Human Rights.  There should be an independent and low cost right of appeal from any 
decision made by the Commission. A full hearing before the commission should be 
paramount.

I do not believe that individual employees of a firm should be found liable for any 
compensation.

I fully support the objection to the Bill lodged by The Law Society. 
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Submission from Ingrid Elliot for the Legal Profession and Legal Aid (Scotland) Bill 

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

 It appears to assume all complaints (which are not frivolous or vexatious) made 
against legal practitioners have merit and are just.

 I do not agree that the running costs of the commission should be funded wholly by 
the legal profession - the commission should also receive public funds. Although the 
proposal is that polluter pays, this is not achieved. As drafted the proposal is "solicitor 
pays" regardless of whether or not a complaint is upheld.  

 The present "complaints levy" is discriminatory. It will give rise to conflicts of interest. 
It being in the commission's interest to determine that complaints fall within its 
investigative/mediation powers because it is dependant upon the resultant levy to 
fund itself.

 Complaints made prematurely to the commission should be subject to the "frivolous 
or vexatious" test before being passed to the relevant practitioner.  

 Under the existing statutes reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the professional body, 
but only by the complainant. There is no provision for an independent assessor of the 
commission's handling of complaints. This role should remain with the Ombudsman. 
Appeal to the Ombudsman should be open to both complainant and practitioner.

 There should be the right for all parties to appeal the commission's determinations 
and directions. This exists for conduct matters and will continue. An Appellate 
Tribunal should be established to conduct this function.

 In the interests of fairness, compensation not exceeding £20,000 should be payable 
also to the practitioner for inconvenience, time wasted, distress or stress of  being 
subject to or dealing with unfounded complaints.  

I would be grateful if you would put this letter before the Justice 2 Committee. 
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Submission from Lloyd Embleton for the Legal Profession and Legal Aid (Scotland) Bill 

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

o It appears to assume all complaints (which are not frivolous or vexatious) 
made against legal practitioners have merit and are just.  

o I do not agree that the running costs of the commission should be funded 
wholly by the legal profession - the commission should also receive public 
funds. Although the proposal is that polluter pays, this is not achieved. As 
drafted the proposal is "solicitor pays" regardless of whether or not a 
complaint is upheld.  

o The present "complaints levy" is discriminatory. It will give rise to conflicts of 
interest. It being in the commission's interest to determine that complaints fall 
within its investigative/mediation powers because it is dependant upon the 
resultant levy to fund itself.

o Complaints made prematurely to the commission should be subject to the 
"frivolous or vexatious" test before being passed to the relevant practitioner.  

o Under the existing statutes reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the 
professional body, but only by the complainant. There is no provision for an 
independent assessor of the commission's handling of complaints. This role 
should remain with the Ombudsman. Appeal to the Ombudsman should be 
open to both complainant and practitioner.  

o There should be the right for all parties to appeal the commission's 
determinations and directions. This exists for conduct matters and will 
continue. An Appellate Tribunal should be established to conduct this 
function.

o In the interests of fairness, compensation not exceeding £20,000 should be 
payable also to the practitioner for inconvenience, time wasted, distress or 
stress of  being subject to or dealing with unfounded complaints.  

I would be grateful if you would put this letter before the Justice 2 Committee. 
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Submission from Emma Carle for the Legal Profession and Legal Aid (Scotland) Bill 

I understand from The Law Society that you have indicated that their response to the earlier 
Consultation was treated as one response and not as a response on my behalf.  I wish to 
register that I fully supported The Law Society when they made their response to the 
Consultation.  I am appalled that you are not prepared to listen to The Law Society and treat 
their response with the weight that it deserves. 

I wish formerly to register my dis-satisfaction with the current Legal Profession and Legal Aid 
(Scotland) Bill.  I seriously believe that the proposals contained in it will result in consumers 
being denied access to justice.  I will be encouraging my partners in my firm to stop practicing 
certain areas that are more likely to give rise to complaints.  We will probably immediately 
restrict our conveyancing and civil litigation areas.  I will call upon the Law Society to produce 
the figures showing the areas that cause most complaints so that we can take appropriate 
action.

The proposals if enacted will undoubtedly leave some solicitors open to bankruptcy which will 
result in them being removed from practice.  Those solicitors may not necessarily have been 
bad solicitors.  The whole purpose behind having an Professional Indemnity policy is to 
protect not just the solicitor but the consumer. By increasing the compensation to £20,000 
many consumers will decide to pursue claims free of charge to them.  Not to charge the 
complainer for the process is totally unfair. Not to have a proper full hearing is contrary to 
EHCR legislation. Its is extremely unfair to force solicitors by law to have insurance to protect 
the public and to some extent the solicitor but also to provide an unfair mechanism to avoid 
the court system.  

I do not believe the Commission as is proposed complies with the European Convention on 
Human Rights.  There should be an independent and low cost right of appeal from any 
decision made by the Commission. A full hearing before the commission should be 
paramount.

I do not believe that individual employees of a firm should be found liable for any 
compensation.  It is going to make it more difficult for small firms to attract individual solicitors 
if there is a possibility that they may share in any claim for compensation. 

I fully support the objection to the Bill lodged by The Law Society. 
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Submission from Fiona Dromgoole for the Legal Profession and Legal Aid (Scotland) 
Bill

I would like submit comments on the Scottish Executive's proposals to establish a Scottish 
Legal Complaints Commission and remove the role of the Law Society of Scotland in 
investigating complaints against its members. I am a solicitor with almost 4 years post 
qualifying experience in private practice in large commercial law firms.  

Having considered the Bill, I am concerned that:-  

1.    The proposal to have 4 lawyer members does not stipulate that they should be practising 
solicitors. I feel that it is important that when considering any complaints, the Commission 
should consider the context of any complaint and the current legal environment in which the 
complaint is made. Only by having practicing lawyer members will this be achieved.  

2.    The members of the Commission will not be truly "independent", given that the members 
are to be appointed by the Scottish Ministers.  

3.    The increase in the maximum level of compensation to £20,000 is excessive.  
In the real world, it is not always possible to manage a client's expectation. Things do 
sometimes go wrong, and although this is not always attributable to the professional services 
of the solicitor, clients do not always see this. A court case does not go the way a client 
expects. Loan instructions from a lender are not received until the very last minute, delaying 
the settlement of a house purchase.   If a client believes that he or she may get an award at 
this level, this may positively encourage the client to pursue a spurious or trivial complaint. 

4.    The proposed specific levy of £300 on practitioners who generate a complaint is unfair as 
it is payable irrespective of whether the complaint is upheld or rejected.  If a solicitor in the 
course of the year receives 5 complaints, which are later determined to be unfounded, the 
solicitors has not only expended valuable time in responding to the complaints, but is charged 
£1,500 for the Commission to assess the complaints and reject them. Why should the solicitor 
have to pay this levy, if a complaint is not upheld? Should there not be a corresponding 
requirement for a complainer to make any payment when lodging a complaint or for the 
complainer to bear the £300 cost in the event that the complaint is rejected? 

5.    The only appeal against a finding of inadequate professional service is to a committee 
comprising other members of the Complaints Commission and not to an independent appeal 
body or court.

I do not feel the proposals strike a fair balance between the need to protect members of the 
public in circumstances where a solicitor has provided an inadequate professional service and 
the need to protect the interests of individual members of the profession.   

I should be grateful if you will consider my views.  
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Submission from Gerry McClay for the Legal Profession and Legal Aid (Scotland) Bill 

I would request that you note my opposition to this bill. I believe that it will result in a denial of 
access to those who will need it most. I will stop acting for clients who may be regarded as 
difficult. These are likely to be clients who have problems. At the moment I rarely refuse to 
help some poor unfortunate. This will change. 

It is grossly unfair to make people pay whether they are found guilty or innocent. I did not see 
expenses being awarded against MSPs caught in taxi expense claims that were found to be 
not quite right. 

I have been a solciitor for 21 years and always dealt with clients in receipt of legal aid. In that 
time I have only refused to take on one client and only "sacked" one client. I will be 
considerably more discerning in the clients that I take on. Any clients I refuse to take on will 
be directed to Gordon Jackson as their MSP and tell them to ask him why they cannot receive 
professional assistance. 

If MSPs had to fund the costs of complaints against them I am sure we would see a different 
scheme being put into place immediatelly. 

If it is the aim of the Executive, and I am not convinced that it is not, then you should simply 
publish the Abolition of Solicitors Carrying Out Legal Aid Work Bill and put us all out of our 
misery.
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Submission from Graeme Duncan for the Legal Profession and Legal Aid (Scotland) 
Bill

I am a solicitor engaged in private practice in Edinburgh. I refer to the above Bill in respect of 
which I would make the following representations. My main concerns over the proposed bill 
are as follows: 

 The automatic levy on a practitioner when a complaint is made, even if the 
practitioner is found to have acted properly.

 The lack of the right of appeal and other human rights issues  

 The overall cost and the control of that cost.  

The automatic levy on a practitioner when a complaint is made, even if the practitioner is 
found to have acted properly

This is unfair. There appears to be no good reason why I as a solicitor acting reasonably and 
providing a service in an adequate and professional manner should be expected to pay an 
additional levy for a complaint that is made against me where the complaint is held 
unfounded? It is naïve to think that there are not complaints made that have no merit and 
when such complaints are made, the innocent party would be punished. 

If this levy is in place there will be no incentive for solicitors to offer low cost or low profit 
services to clients as the costs of any complaint would mean removing any sort of profit 
margin. The direct consequence of this is that firms will be reluctant to open themselves to 
such potentially non-profitable business and therefore members of the public will be denied 
access to justice. 

There is also a similar detrimental consequence for legal aid work. The profit margins in all 
types of legal aid work are sufficiently low that even now many practitioners have decided that 
it is no longer profitable to take that type of work on. The effect of this is that any unfounded 
complaint could have a serious impact on the profitability of legal aid work and lead to more 
firms deciding not to carry on that work. Consequently members of the public will be denied 
access to justice, especially in more rural areas and smaller towns and cities where there are 
less firms.

It is therefore not in the best interests of the public for this levy to be added as they may find 
themselves in a position where they cannot find a solicitor to carry out a piece of essential 
work under the legal aid scheme. 

A far more equitable approach would be to impose a levy only on those solicitors or firms who 
are found to be guilty of providing an inadequate service.

The lack of the right of appeal and other human rights issues

I would refer you to the opinion of Lord Lester of Herne Hill QC which was produced by the 
Law Society. It should be relatively straightforward to remedy these problems by allowing an 
avenue of appeal to the Sheriff Court which would be the preferable forum to minimise the 
costs of such appeal. 

The overall cost and the control of that cost

Regulated professionals will have no control over the costs of the Commission. However, 
there is a real concern that the Commission is not accountable for the costs of its proposed 
operation. The reason why there are concerns is that there is insufficient information as to 
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how it is to be run. It is essential the Commission is subject to external financial controls. 
There should be auditing of its costs, perhaps by Audit Scotland. 

The bill recognises that matters should be dealt with in-house within the solicitors practice in 
the first instance. I am an employment lawyer. Employment Tribunals procedures require that 
an employee must submit a letter of grievance to their employer and give them 28 days to 
respond, before that employee is entitled to submit a claim to the employment tribunal. Any 
application made without to the Tribunal where no grievance procedure has been invoked is 
automatically rejected by the Tribunal clerks at the outset. This ensures that the employer is 
given sufficient time and opportunity to deal with an employee’s claim with a view to achieving 
a resolution before incurring the time of the Tribunal.

A similar procedure here could provide a number of benefits to the Commission, the 
profession and to the public: 

a. The complainer gets a written response to their complaint in a short time frame.  
b. The solicitor gets fair notice that a complaint is likely as well as the nature of the 

complaint and the opportunity to resolve the issue.  
c. The Commission does not receive claims that could otherwise be dealt with at 

source.  
d. The Commission can be provided with a letter of complaint and a response at the 

outset, making it easier for them see what the issues are and to identify frivolous and 
malicious complaints and also complaints manifestly lacking in merit.  

I would envisage it being mandatory to provide a copy of the letter of complaint with any 
application to the Commission as well as a copy of any reply. 

The difficulty of determining issues of negligence

The reference to "negligence" in section 34 should be deleted. A tribunal with a lay majority 
cannot be expected to apply the whole jurisprudence of the law of reparation. The delict 
system presently deals with this issue satisfactorily. In the event that negligence is not 
excluded then this emphasises the need for an independent appeal structure. The client can 
effectively "appeal" a refusal by the commission to award compensation for alleged 
negligence (or a decision that their award should be reduced by reason of contributory 
negligence) by simply raising a court action for reparation in the local Sheriff Court. The 
solicitor can only raise an action of Judicial Review in the Court of Session to contest a finding 
of negligence were this to be made. This is not the purpose of the process of Judicial Review.  

Financial limits

I can see no justification in the Scottish economy for the limits which are suggested. The 
Scottish Small Claim limit is £750.00 : the English counter- part is £5000.00. The Scottish 
Executive has been unable for over a decade to secure consensus on raising the Small Claim 
limit. How can the State justify free negligence actions against solicitors by means of a 
complaint system for any client no matter how wealthy up to the value of £20,000.00 when the 
general public cannot pursue an accountant, optician, a business, or a local authority for their 
neglect for more than £750.00 without taking court action involving means tested legal aid or 
other funding. Furthermore, the crafting of claims for negligence and appropriate 
quantification of loss requires knowledge the ordinary client does not have. The client will 
therefore be denied access to justice as professional advice would be available were 
negligence claims to remain as claims in the field of delict where there are many firms of 
solicitors willing and able to provide advice to client’s for such claims. 

Conclusion

I would also add that I am in agreement with the submissions made by the Law Society of 
Scotland and the Solicitors for the Supreme Courts and although I am concerned by all the 
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points raised by them, my main concerns are those outlined above. In addition, I hope my 
comments regarding the statutory requirement to submit a complaint in writing and allow 28 
days before approaching the Commission would be taken on board. It has worked well in the 
sphere of employment law and should also work well in this context. 
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Submission from Graham Bell for the Legal Profession and Legal Aid (Scotland) Bill 

I with to make representations on certain aspects of the Bill which cause me concern. 

I have held a Practising Certificate as a solicitor since 1987 during which time I have delivered 
service to clients and had experience of managing their expectations on many types of remits 
and transactions. 

If the end result of a revised complaints procedure is risk management to a degree that 
manifests itself in refusal by solicitors to take on certain kinds of work, or letters of 
engagement from solicitors with more disclaimers on what the solicitor will not do than 
explanation of what he will actually do, that will be a poor result for the public. The LPLA Bill 
as drafted makes both points more likely than at the moment.  

The current process for a client with a complaint is:- 

1.      Intimating the complaint to the firm to be dealt with in accordance with the firm’s 
complaints procedure. 

2.      In the event of ongoing dissatisfaction, intimating the complaint to the Law Society. 

3.      In appropriate cases, appointment by the Law Society of a Reporter to investigate the 
complaint.

4.      In the event of dissatisfaction on handling of the complaint by the Law Society, 
complaining to the Scottish Legal Services Ombudsman about that handling as a result of 
which matters can be referred back to the Law Society to reopen the complaint. 

5.      Loss through professional negligence can be pursued through the civil courts (assisted, 
I would have thought, if there has been an adverse decision from the Law Society on the 
service supplied). 

The last point, namely the opportunity to raise an action of professional negligence, has not 
received proper emphasis in the analysis of the existing complaints process. The increase in 
compensation for inadequate professional service to £20,000 is evidence of that point. Court 
action for negligence exists as a remedy against all service providers.  The existing 
complaints procedure against lawyers is an additional remedy. 

The LPLA Bill replaces, for service complaints, the second stage of the above process 
(complaint to the Law Society) with the right to complain to the Scottish Legal Complaints 
Commission (SLCC).  My concerns about the proposed SLCC procedure are:- 

1.      Every complaint registered by the SLCC requires the firm against whom the complaint is 
made to pay a fee (apparently £300 is the suggested fee) which is non returnable even if the 
complaint is unfounded (even vexatious).  The person making the complaint pays nothing. 
This is “consumer friendly” but unfair to solicitors without the counter balance I mention at 
point 3. 

2.      There is no need for an aggrieved client to exhaust internal complaints procedures 
before submitting a complaint to the SLCC. 

3.      The “no cost to the client” procedure makes it unfairly attractive for a client to raise all 
issues through the SLCC rather than internal complaints procedures or court action for 
professional negligence. 
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4.      A more balanced approach would be for the firm to have the right to collect the £300 fee 
from the complainer in the event that :- 

(a)     internal complaints procedures have not been properly pursued; and/or 

(b)     their complaint is unsuccessful. 

5.      The SLCC seems to be a body financed by a levy on solicitors, controlled by others and 
accountable only to the Scottish Executive but not to solicitors.  This seems inherently unfair.  
In addition, solicitors will have no control at all on the costs of the body they are being asked 
to finance. 

6.      The point raised in the Opinion of Lord Lester of Herne Hill, QC obtained by the Law 
Society that the SLCC does not comply with the European Convention of Human Rights if 
there is no right of appeal to a Tribunal or Court is important. 

7.      Some complaints “fall asleep” if the complainer does not supply information to the Law 
Society within a reasonable timetable of being requested to do so. Removal of the 
Ombudsman from the process will inevitably mean that the SLCC ends up having to favour 
the complainer in such situations at the expense of what the solicitor or firm may consider to 
be fair. 

8.      Raising the compensation for inadequate professional service from £5,000 (a level 
which was raised from £1,000 in 2005) to £20,000 unfairly removes court adjudication on 
professional negligence from the rights of a solicitor/firm.  It is reasonable to assume that, if 
the amount of a claim is likely to be less than £20,000 the client will complain to SLCC rather 
than raise professional negligence proceedings.  The proposed SLCC process allows the 
clients (entirely free of cost or risk) to have the claim investigated and considered. Again this 
is unfair to the solicitor. 

My comments focus on those points where the balance is currently unfair to solicitors. I would 
hope that the Justice 2 Committee will be able to establish a better balance in its final 
proposal for the SLCC than currently exists in the LPLA Bill as drafted.   
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Submission from Angela Harkins for the Legal Profession and Legal Aid (Scotland) Bill 

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

o It appears to assume all complaints (which are not frivolous or vexatious) 
made against legal practitioners have merit and are just.  

o I do not agree that the running costs of the commission should be funded 
wholly by the legal profession - the commission should also receive public 
funds. Although the proposal is that polluter pays, this is not achieved. As 
drafted the proposal is "solicitor pays" regardless of whether or not a 
complaint is upheld.  

o The present "complaints levy" is discriminatory. It will give rise to conflicts of 
interest, it being in the commission's interest to determine that complaints fall 
within its investigative/mediation powers because it is dependent upon the 
resultant levy to fund itself.

o Complaints made prematurely to the commission should be subject to the 
"frivolous or vexatious" test before being passed to the relevant practitioner.  

o Under the existing statutes reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the 
professional body, but only by the complainant. There is no provision for an 
independent assessor of the commission's handling of complaints. This role 
should remain with the Ombudsman. Appeal to the Ombudsman should be 
open to both complainant and practitioner.  

o There should be the right for all parties to appeal the commission's 
determinations and directions. This exists for conduct matters and will 
continue. An Appellate Tribunal should be established to conduct this 
function.

o In the interests of fairness, compensation not exceeding £20,000 should be 
payable also to the practitioner for inconvenience, time wasted, distress or 
stress of  being subject to or dealing with unfounded complaints.  

I would be grateful if you would put this letter before the Justice 2 Committee. 
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Submission from Hilary Denholm for the Legal Profession and Legal Aid (Scotland) Bill 

I wish to make representations on certain aspects of the Bill which cause me concern. 

I have held a Practising Certificate as a solicitor since 1989 during which time I have delivered 
service to clients and had experience of managing their expectations on many types of remits 
and transactions. 

If the end result of a revised complaints procedure is risk management to a degree that 
manifests itself in refusal by solicitors to take on certain kinds of work, or letters of 
engagement from solicitors with more disclaimers on what the solicitor will not do than 
explanation of what he will actually do, that will be a poor result for the public. The LPLA Bill 
as drafted makes both points more likely than at the moment.  

The current process for a client with a complaint is:- 

1. Intimating the complaint to the firm to be dealt with in accordance with the firm’s 
complaints procedure. 

2. In the event of ongoing dissatisfaction, intimating the complaint to the Law Society. 

3. In appropriate cases, appointment by the Law Society of a Reporter to investigate the 
complaint.

4. In the event of dissatisfaction on handling of the complaint by the Law Society, 
complaining to the Scottish Legal Services Ombudsman about that handling as a result of 
which matters can be referred back to the Law Society to reopen the complaint. 

5. Loss through professional negligence can be pursued through the civil courts 
(assisted, I would have thought, if there has been an adverse decision from the Law Society 
on the service supplied). 

The last point, namely the opportunity to raise an action of professional negligence, has not 
received proper emphasis in the analysis of the existing complaints process. The increase in 
compensation for inadequate professional service to £20,000 is evidence of that point. Court 
action for negligence exists as a remedy against all service providers.  The existing 
complaints procedure against lawyers is an additional remedy. 

The LPLA Bill replaces, for service complaints, the second stage of the above process 
(complaint to the Law Society) with the right to complain to the Scottish Legal Complaints 
Commission (SLCC).  My concerns about the proposed SLCC procedure are:- 

1. Every complaint registered by the SLCC requires the firm against whom the 
complaint is made to pay a fee (apparently £300 is the suggested fee) which is non returnable 
even if the complaint is unfounded (even vexatious).  The person making the complaint pays 
nothing. This is “consumer friendly” but unfair to solicitors without the counter balance I 
mention at point 3. 

2. There is no need for an aggrieved client to exhaust internal complaints procedures 
before submitting a complaint to the SLCC. 

3. The “no cost to the client” procedure makes it unfairly attractive for a client to raise all 
issues through the SLCC rather than internal complaints procedures or court action for 
professional negligence. 
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4. A more balanced approach would be for the firm to have the right to collect the £300 
fee from the complainer in the event that :- 

(a) internal complaints procedures have not been properly pursued; and/or 

(b) their complaint is unsuccessful. 

5. The SLCC seems to be a body financed by a levy on solicitors, controlled by others 
and accountable only to the Scottish Executive but not to solicitors.  This seems inherently 
unfair.  In addition, solicitors will have no control at all on the costs of the body they are being 
asked to finance. 

6. The point raised in the Opinion of Lord Lester of Herne Hill, QC obtained by the Law 
Society that the SLCC does not comply with the European Convention of Human Rights if 
there is no right of appeal to a Tribunal or Court is important. 

7. Some complaints “fall asleep” if the complainer does not supply information to the 
Law Society within a reasonable timetable of being requested to do so. Removal of the 
Ombudsman from the process will inevitably mean that the SLCC ends up having to favour 
the complainer in such situations at the expense of what the solicitor or firm may consider to 
be fair. 

8. Raising the compensation for inadequate professional service from £5,000 (a level 
which was raised from £1,000 in 2005) to £20,000 unfairly removes court adjudication on 
professional negligence from the rights of a solicitor/firm.  It is reasonable to assume that, if 
the amount of a claim is likely to be less than £20,000 the client will complain to SLCC rather 
than raise professional negligence proceedings.  The proposed SLCC process allows the 
clients (entirely free of cost or risk) to have the claim investigated and considered. Again this 
is unfair to the solicitor. 

My comments focus on those points where the balance is currently unfair to solicitors. I would 
hope that the Justice 2 Committee will be able to establish a better balance in its final 
proposal for the SLCC than currently exists in the LPLA Bill as drafted.   
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Submission from Aileen Hill for the Legal Profession and Legal Aid (Scotland) Bill 

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

o It appears to assume all complaints (which are not frivolous or vexatious) 
made against legal practitioners have merit and are just.  

o I do not agree that the running costs of the commission should be funded 
wholly by the legal profession - the commission should also receive public 
funds. Although the proposal is that polluter pays, this is not achieved. As 
drafted the proposal is "solicitor pays" regardless of whether or not a 
complaint is upheld.  

o The present "complaints levy" is discriminatory. It will give rise to conflicts of 
interest. It being in the commission's interest to determine that complaints fall 
within its investigative/mediation powers because it is dependant upon the 
resultant levy to fund itself.

o Complaints made prematurely to the commission should be subject to the 
"frivolous or vexatious" test before being passed to the relevant practitioner.  

o Under the existing statutes reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the 
professional body, but only by the complainant. There is no provision for an 
independent assessor of the commission's handling of complaints. This role 
should remain with the Ombudsman. Appeal to the Ombudsman should be 
open to both complainant and practitioner.  

o There should be the right for all parties to appeal the commission's 
determinations and directions. This exists for conduct matters and will 
continue. An Appellate Tribunal should be established to conduct this 
function.

o In the interests of fairness, compensation not exceeding £20,000 should be 
payable also to the practitioner for inconvenience, time wasted, distress or 
stress of  being subject to or dealing with unfounded complaints.  

I would be grateful if you would put this letter before the Justice 2 Committee. 

16



LB263 

Submission from Powan Ho for the Legal Profession and Legal Aid (Scotland) Bill 

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

o It appears to assume all complaints (which are not frivolous or vexatious) 
made against legal practitioners have merit and are just.  

o I do not agree that the running costs of the commission should be funded 
wholly by the legal profession - the commission should also receive public 
funds. Although the proposal is that polluter pays, this is not achieved. As 
drafted the proposal is "solicitor pays" regardless of whether or not a 
complaint is upheld.  

o The present "complaints levy" is discriminatory. It will give rise to conflicts of 
interest. It being in the commission's interest to determine that complaints fall 
within its investigative/mediation powers because it is dependant upon the 
resultant levy to fund itself.

o Complaints made prematurely to the commission should be subject to the 
"frivolous or vexatious" test before being passed to the relevant practitioner.  

o Under the existing statutes reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the 
professional body, but only by the complainant. There is no provision for an 
independent assessor of the commission's handling of complaints. This role 
should remain with the Ombudsman. Appeal to the Ombudsman should be 
open to both complainant and practitioner.  

o There should be the right for all parties to appeal the commission's 
determinations and directions. This exists for conduct matters and will 
continue. An Appellate Tribunal should be established to conduct this 
function.

o In the interests of fairness, compensation not exceeding £20,000 should be 
payable also to the practitioner for inconvenience, time wasted, distress or 
stress of  being subject to or dealing with unfounded complaints.  

I would be grateful if you would put this email before the Justice 2 Committee. 
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Submission from Helen Howden for the Legal Profession and Legal Aid (Scotland) Bill 

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

o It appears to assume all complaints (which are not frivolous or vexatious) 
made against legal practitioners have merit and are just.  

o I do not agree that the running costs of the commission should be funded 
wholly by the legal profession - the commission should also receive public 
funds. Although the proposal is that polluter pays, this is not achieved. As 
drafted the proposal is "solicitor pays" regardless of whether or not a 
complaint is upheld.  

o The present "complaints levy" is discriminatory. It will give rise to conflicts of 
interest. It being in the commission's interest to determine that complaints fall 
within its investigative/mediation powers because it is dependant upon the 
resultant levy to fund itself.

o Complaints made prematurely to the commission should be subject to the 
"frivolous or vexatious" test before being passed to the relevant practitioner.  

o Under the existing statutes reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the 
professional body, but only by the complainant. There is no provision for an 
independent assessor of the commission's handling of complaints. This role 
should remain with the Ombudsman. Appeal to the Ombudsman should be 
open to both complainant and practitioner.  

o There should be the right for all parties to appeal the commission's 
determinations and directions. This exists for conduct matters and will 
continue. An Appellate Tribunal should be established to conduct this 
function.

o In the interests of fairness, compensation not exceeding £20,000 should be 
payable also to the practitioner for inconvenience, time wasted, distress or 
stress of  being subject to or dealing with unfounded complaints.  

I would be grateful if you would put this letter before the Justice 2 Committee. 
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Submission from Ishbel McLaren for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing in respect of the above Bill.  My main areas of concern with the proposed Bill are 
as follows:- 

Increased Cost 

A lot of the work currently undertaken by the Law Society of Scotland’s Client Relation Office 
is done by volunteer reporters and committee members.  If an independent body was set up 
salaried employees would replace these volunteers.  This will clearly have an impact on the 
cost to the profession.  It is of concern that the ultimate cost of the body will be borne by the 
profession and some businesses will be put at risk as a result of this. 

Furthermore, it is of concern that the Bill proposes a £300 levy to be paid by the solicitor in 
the event of a complaint being made, irrespective of the complaint being upheld or rejected.  
Therefore, even if a solicitor is totally exonerated, there will be a cost to the solicitor or his/her 
firm.

Compensation 

The Bill proposes an increase in compensation for inadequate professional service to a 
maximum of £20,000.  This is a significant increase and is an increase to a figure which is 
arbitrary.

There is a possibility that the public will consider this to be a risk free, cost free alternative to 
pursuing a matter of professional negligence through the courts.  Compensation at this level 
may encourage spurious or vexatious claims. 

Clearly, the significant increase in compensation could put businesses at risk. 

Advice Deserts 

As a result of the increase in costs and compensation, solicitors may have to consider 
carefully the areas of work they do and the clients they represent. 

It is typically in areas of work where the public rather than businesses are represented that 
complaints arise.  It would not be beneficial to the public for firms to restrict the areas of work 
that they do for fear of the cost implications should a complaint arise. 

Furthermore, it would not be of benefit to the public if clients who were identified as “difficult” 
were not represented because of the potential cost implications. 

Independence 

The Bill suggests that appointments to the Commission Board should be made by Scottish 
Ministers.  This means that the new Commission would not be independent from 
Government.  Further, the Bill does not allow for the right of appeal to a body independent of 
the new Commission. 

The proposed reforms, in my opinion, do not strike a fair balance between the needs of the 
public and the legal profession. 

I should be obliged if you could consider these comments. 
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Submission from Alan Matthew for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing to you following the request for submission of evidence after publication of the 
above Bill.   As you will see from my firm’s headed paper I am a solicitor in private practice.   
The views expressed here are my own. 

I am writing to you in relation to the proposals for dealing with complaints/regulation of 
solicitors.   I am extremely concerned at the terms of the Bill and would summarise my 
misgivings as follows:- 

1 As proposals stand, I do not believe the proposed Scottish Legal Complaints 
Commission to be truly independent.  There is no proper right of appeal for solicitors. 

2 The cost of the new body is likely to be significant.   Certainly, it will be considerably 
more than the current system operated by the Law Society of Scotland.  While, in 
general, an increase in cost is unacceptable if the increase were to be paid by public 
funds then my concerns might be partly allayed.   However, I believe that the 
intention is to make the profession pay.   The increased costs will be a major burden 
to small High Street firms in particular. 

3 The “polluter pays” concept is flawed.   Why should an “innocent” solicitor be 
required to pay for a system when complaints (perhaps made by a malicious or even 
mentally ill clients) may be found to be groundless.  Moreover, solicitors in particular 
types of work e.g. matrimonial, executries, house purchase, etc. generally receive 
more complaints than other areas of work.   This will lead to a lack of willingness in 
the High Street firms to carry out this type of work. The public may have difficulty in 
finding a solicitor to act for them. 

4 The increase in compensation to be awarded in cases of inadequate professional 
service to £20,000 is unreasonable and unnecessary.   

5 The proposed commission is not ECHR compliant. 

6 The cost of the proposed system will fall disproportionately on firms carrying out 
“people law”.   High Street businesses throughout Scotland will be under threat and 
may close.   Legal firms in the High Street employ a significant amount of people. 

7 The system being imposed appears to be an English solution for Scottish problems.  
The Law Society has improved its handling of complaints to a satisfactory level and 
yet seems to be being punished for its efforts. 

I have no difficulty in principle with the Scottish Legal Complaints Commission being set up to 
deal with service complaints.   I do, however, have great difficulty with the imposition of an ill 
thought out scheme which creates still more bureaucracy, will result in greater involvement of 
the courts in complaints (disgruntled solicitors will inevitably seek recourse to the courts) and 
an Anglicised response. 

I do find it disappointing that previous consultations have treated a response from the Law 
Society of Scotland as one response.

20



LB267 

Submission from James Andrew for the Legal Profession and Legal Aid (Scotland) Bill 

Tomorrow is the deadline for submissions in response to the above Bill.

I am a solicitor in private practice and wish to submit my concerns.   I have had an opportunity 
of reading the submission made by my Partner, Alan Matthew and full endorse his view.  I 
would wish to make my submission in similar terms and attach a copy of this letter by way of 
confirmation.

Whilst Alan is a Partner of mine, he has specifically stated that his letter represents his 
personal viewpoint.  I confirm that I am of a similar opinion.

Letter from Alan Matthew 

I am writing to you following the request for submission of evidence after publication of the 
above Bill.   As you will see from my firm’s headed paper I am a solicitor in private practice.   
The views expressed here are my own. 

I am writing to you in relation to the proposals for dealing with complaints/regulation of 
solicitors.   I am extremely concerned at the terms of the Bill and would summarise my 
misgivings as follows:- 

1 As proposals stand, I do not believe the proposed Scottish Legal Complaints 
Commission to be truly independent.  There is no proper right of appeal for solicitors. 

2 The cost of the new body is likely to be significant.   Certainly, it will be considerably 
more than the current system operated by the Law Society of Scotland.  While, in 
general, an increase in cost is unacceptable if the increase were to be paid by public 
funds then my concerns might be partly allayed.   However, I believe that the 
intention is to make the profession pay.   The increased costs will be a major burden 
to small High Street firms in particular. 

3 The “polluter pays” concept is flawed.   Why should an “innocent” solicitor be 
required to pay for a system when complaints (perhaps made by a malicious or even 
mentally ill clients) may be found to be groundless.  Moreover, solicitors in particular 
types of work e.g. matrimonial, executries, house purchase, etc. generally receive 
more complaints than other areas of work.   This will lead to a lack of willingness in 
the High Street firms to carry out this type of work. The public may have difficulty in 
finding a solicitor to act for them. 

4 The increase in compensation to be awarded in cases of inadequate professional 
service to £20,000 is unreasonable and unnecessary.   

5 The proposed commission is not ECHR compliant. 

6 The cost of the proposed system will fall disproportionately on firms carrying out 
“people law”.   High Street businesses throughout Scotland will be under threat and 
may close.   Legal firms in the High Street employ a significant amount of people. 

7 The system being imposed appears to be an English solution for Scottish problems.  
The Law Society has improved its handling of complaints to a satisfactory level and 
yet seems to be being punished for its efforts. 

I have no difficulty in principle with the Scottish Legal Complaints Commission being set up to 
deal with service complaints.   I do, however, have great difficulty with the imposition of an ill 
thought out scheme which creates still more bureaucracy, will result in greater involvement of 
the courts in complaints (disgruntled solicitors will inevitably seek recourse to the courts) and 
an Anglicised response. 
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I do find it disappointing that previous consultations have treated a response from the Law 
Society of Scotland as one response.
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Submission from Jamie Millar for the Legal Profession and Legal Aid (Scotland) Bill 

In the interests of openness, please note that I am a solicitor in private practice, I was 
admitted as a solicitor in 1973, I have been a member of the Council of the Law Society of 
Scotland (“LSS”) since 2004, I was appointed as a Reporter by the Client Relations 
Department of LSS in 1997, I became a member of a Client Relations Committee of LSS in 
1998 and I have been the Convener of Client Relations Committee G of LSS since 2004. 
During that period I have been part of the sea change which has swept through LSS in 
relation to complaints particularly the constitution of Client Relations Committees and the 
influence which non-solicitor reporters and committee members have on the deliberations of 
Client Relations Committees of the LSS and the complaints/client relations process of the 
LSS.

Having been part of the process ("the existing Complaints System") which is now to be 
dismantled by the Bill, I have to express the view that existing Complaints System, while not 
perfect, at least had the safety valve for the public of reference to the Scottish Legal Services 
Ombudsman (“the Ombudsman”) and the safety valve for the profession of an appeal to the 
courts. The Bill does not provide the basic right of appeal for either party for what is a quasi-
judicial process. 

The existing Complaints System satisfied a majority of the complainers and those against 
whom the complaints were made. The existing Complaints System incorporated a substantial 
level of independent input from the non-solicitor reporters and committee members who had 
been appointed by LSS over the last ten years. 

LSS has achieved substantial results in terms of the complaints handling targets set by the 
Ombudsman.  

The cost of the existing Complaints System was at an acceptable level and absorbed by 
those against whom the complaints were made. With the proposed regime for a levy plus a 
“polluter pays” charge irrespective of whether the complaint is upheld the cost of the 
system will increase. Who is going to pay for this? It is naïve to assume that that the parties 
who are subject to this complaints system will absorb this as an additional overhead. The 
stark reality is that these costs will be built in to business models of legal practices and 
passed on to consumers. 

With all due respect, the Scottish Executive is looking at the wrong end of the spectrum and 
instead of seeking to punish inadequate service, it should be looking at how to raise quality 
standards. Whether considering solicitors, advocates, plumbers, doctors, electricians, vets, 
chiropodists or any other profession, trade, business or service there should be quality 
standards which are achieved in delivery of service – if the benchmarks are there you know 
what you have to achieve. If you fail to achieve it you are subject to the complaints system. 

However, it should be a system which deals with complaints about service not negligence. If 
the provider of a service is negligent then the legal system provides remedies. Anecdoctal 
evidence of complainers who cannot find a solicitor to sue a solicitor are legion but in reality, 
where these complainers are eligible for legal aid would or does SLAB grant legal aid? Does 
the complainer have a stateable case? If the complainer has no case against a plumber, a 
doctor or a dentist is the incidence of solicitors declining to pursue a lost cause any higher? 
What about quality of advice? What is the point of encouraging a complainer to pursue a case 
which has no chance of success? Is that not just the next complaint of inadequate 
professional service? 

There is a pursuers’ panel appointed by LSS who regularly take on cases against other 
solicitors. If one of the panel does not take on the case, might it not be the position that the 
complainer does not have a stateable case. 

LSS has submitted evidence that the Bill does not conform to the European Convention on 
Human Rights and I would support that position as stated by Lord Lester of Herne Hill QC. 
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I believe that the introduction of the Bill as drafted will reduce the access to justice for the 
public as a result of existing firms of solicitors withdrawing from those areas of practice which 
produce the majority of complaints such as matrimonial disputes, divorce, domestic 
conveyancing, executry, civil legal aid (particularly where clawback is involved) and 
administrative law all of which are carried out mainly by readily accessible firms in the high 
streets and suburbs of Scotland’s towns and cities. 

The views expressed in this e mail are personal and may not reflect the views of either 
Bishops Solicitors LLP or the LSS. 

I have no objection to this submission being published or circulated to to interested parties. 
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Submission from Jennifer Inglis for the Legal Profession and Legal Aid (Scotland) Bill 

I am a solicitor and have been practising in Scotland for five years.  It was with some 
trepidation that I read the summary of the Legal Profession and Legal Aid (Scotland) Bill 
published by the Law Society of Scotland.  I have the following points to make:- 

1.    I note that solicitors are to be billed for each complaint made against them, whether or 
not the complaint is upheld.  This seems to me to be entirely inequitable.   It would be 
interesting to know how many complaints that are made against solicitors are  currently 
upheld.   

2.    I agree wholeheartedly with the Law Society when they state that certain "high street" 
areas of work are more likely than others to attract complaints.  I am a civil court solicitor and 
the work I do involves both working for the general public and also for solicitors who are not 
based in Edinburgh.  Out of these two areas of work I can say that working for the general 
public would be far more likely to generate complaints.   

3.    Court work has been described as a "distress purchase" i.e. people feel forced by 
circumstances into seeing a solicitor.  They are often angry, stressed or depressed.  I believe 
that people in such a frame of mind would be more likely to make a complaint, whether or not 
it was justified. 

4.    If solicitors feel that there is a possibility that an individual may make a complaint against 
them they will not take that person on as a client.  Many firms are already reducing 
the number of legal aid clients they will take on.  This is for a variety of reasons including the 
level of fees paid and the amount of work involved in dealing with the Scottish Legal Aid 
Board.  I believe the proposed complaint fee would simply be another reason for many 
solicitors to cut down even further on the legal aid work they would be prepared to take on as 
in many cases the fees received from SLAB would not be higher than the fee that might have 
to be paid in relation to a complaint.  I agree with the Law Society when they say that this will 
create advice deserts in parts of Scotland. 

5.    I view solicitors that provide legal aid to be providing a public service.  I cannot think of 
any other public servants who would be required to pay for complaints that were made 
against them but were not upheld. 

6.    I am aware from discussions with colleagues in the profession generally that in many 
cases complaints are not made to the Law Society until a fee has been rendered for work 
carried out.  I feel there is a real danger that clients will use the threat of a complaint to try and 
negotiate a reduced fee.

7.  It is clear that the funding of the new Commission will be a contentious issue if solicitors 
are to pay for it.  I note that the current Legal Services Ombudsman is funded by the public 
purse.  I see no reason why the Commission should not also be funded by the public purse.     

8.    I note that once a solicitor has had a complaint made against them that thereafter they 
will pay a higher annual charge.  If solicitors are to be made to pay an annual fee would it not 
be possible for complaints to be "spent" after a set period of time so that the annual charge 
would return to the standard level?   

9.    I am very concerned that there is to be no right of appeal from the Commission due to 
the nature of the matters that would be dealt with by the body.  An adverse finding by the 
Commission in a serious case could result in a solicitor who was not a partner losing his or 
her job.  In such a situation a solicitor would be unlikely to gain further employment in the 
legal profession.  I believe this is contrary to Article 6 of the ECHR. 

10.    I note that the appointments to the Commission are not to be made by an independent 
body.  Again, I believe this contravenes Article 6 of the ECHR.  There also does not appear to 
be any requirement that a solicitor should be a member of the Commission.  It would seem 
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reasonable that the Commission should have representation from both advocates and 
solicitors in order that solicitors may to some limited extent be judged by their peers. 

I understand that all comments upon the Bill are to be submitted by tomorrow, Friday 21st 
April.  I would be obliged if this could be considered along with the other comments you 
receive.

Thank you for your assistance. 
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Submission from Scotch Whisky Association for the Legal Profession and Legal Aid 
(Scotland) Bill 

This Association is the trade association of the Scotch Whisky industry. Its members 
represent over 95% of Scotch Whisky production.  One of the Association’s main functions is 
to protect the Geographical Indication “Scotch Whisky”.  In order to carry out this function the 
Association employs 5 solicitors as in-house lawyers whose sole function is to protect Scotch 
Whisky from unfair competition throughout the world, if necessary by the institution of legal or 
administrative proceedings.   

The Association’s in-house lawyers hold practising certificates from the Law Society of 
Scotland (“the Society”).  As such, they are members of the Society and pay the full annual 
subscription.  However they do not contribute to the Scottish Solicitor’s Guarantee Fund on 
the grounds that they are employed as officers of a “designated body” by reason of being a 
solicitor, and are not engaged in private practice.  

The cost of the annual subscription is met by the employer - The Scotch Whisky Association - 
and its in-house lawyers are not entitled to provide legal services to members of the public.  In 
recognition of this fact, the Association is not required to maintain professional indemnity 
cover for its lawyers.   

The Association believes that similar arrangements exist in other commercial organisations 
which employ Scottish solicitors. Amongst the Association’s members there are a number 
who employ legally qualified personnel. 

The level of the subscription to The Law Society is approved by its Council, which is directly 
elected by the profession. The subscription funds the whole range of services provided by the 
Society, of which complaints handling is only part. The current subscription arrangements, 
therefore, differ considerably from the proposed compulsory Statutory levy provided for under 
clause 18 of the Legal Profession and Legal Aid (Scotland) Bill.

The Association strongly objects to clause 18 of the Bill which will impose a compulsory levy 
on in-house lawyers (who comprise 27% of the profession) solely for the purpose of funding a 
complaints handling body which will deal principally with complaints generated by solicitors in 
private practice.  This is disproportionate in two respects.   

Firstly, the levy will be directed at a significant proportion of the profession which does not 
generate complaints. The Scotch Whisky Association, like most other organisations 
employing in-house lawyers, has its own internal disciplinary proceedings and there is no 
likelihood of inadequate performance by an employee being referred to the Scottish Legal 
Complaints Commission.  That is quite a different situation from independent solicitors who 
provide advice to fee paying clients. 

Secondly, the levy is in effect a tax on those organisations in the commercial and public 
sectors who employ Scottish solicitors.  It is difficult to see why the Scotch Whisky industry, or 
for that matter any other organisation which is not engaged in providing legal services to the 
general public, should pay for complaints handling by the proposed Scottish Legal Complaints 
Commission.   

The Association employs practicing solicitors because their expertise will assist when 
instructing or giving evidence in legal proceedings, both in the UK and abroad.  There is, 
however, no particular requirement for the Association’s in-house lawyers to be Scottish 
solicitors.  The levy will act as a disincentive to bodies in both the commercial and public 
sectors who wish to employ Scottish solicitors – they may either employ solicitors from other 
jurisdictions or non-solicitors. 

Whether the levy is paid by the solicitor himself, or the cost is borne by his employer, the 
imposition of a levy is a restriction on the freedom of solicitors to carry on their business. In its 
Report on Competition in Professional Services, the European Commission recommended 
that in assessing whether any rule or decision infringed Article 81 of the EC Treaty, it is 
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necessary to apply a proportionality test, ie whether the restriction pursues a clearly 
articulated and legitimate public interest objective, whether it is necessary to achieve that 
objective and whether there are no less restrictive means of achieving that objective. The 
Association believes that if that test were applied to Clause 18, it would fail on the last two 
counts since a levy on in-house lawyers is neither necessary nor indispensable to achieving 
the desired objective. 

The Association has seen the opinion of Lord Lester obtained by the Law Society to the effect 
that the Bill is in certain essential elements incompatible with the European Convention on 
Human Rights, and to that extent is outside the legislative competence of the Scottish 
Parliament. The Association notes that one of the aspects highlighted is the lack of 
proportionality in the funding arrangements for the general levy. The Association believes that 
the funding arrangements are also potentially incompatible with EU Competition Law, and to 
that extent are also outside the legislative competence of the Scottish Parliament. 

The Association therefore recommends that the funding arrangements for the Scottish Legal 
Complaints Commission be reviewed, and that solicitors not engaged in providing legal 
services to the general public should be exempt from the levy. 

The Association understands that the Society will be making submissions on the Bill, which 
will include submissions by the Society’s In-House lawyers Group. The Association wishes to 
support those submissions.   
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Submission from Masters Legal Services for the Legal Profession and Legal Aid 
(Scotland) Bill 

I write to express my grave concern about this bill. You may or may not be aware that already 
there are areas of law and areas of the country where individual citizens cannot obtain proper 
legal representation. Here in Aberdeen it is obvious to all that those offering legal aid facilities 
to citizens are decreasing all the time due to the very poor remuneration offered to solicitors 
already under pressure from all avenues in terms of cost. The inevitable result of the bill 
becoming law in its present form is that the supply of legal advice will sharply diminish and 
that is very much against the public interest. 

I am a sole practitioner with one trainee solicitor and one secretary. We act primarily for 
individuals only. The demands upon us and expectations from clients are very high and our 
roles as solicitors are becoming increasingly difficult to manage. I fully accept that if I have 
made an error which results in loss to my client then my client should receive suitable 
compensation for that loss. However I do not accept that the proposed new commission 
should have the power to impose a penalty of up to £20,000 without proof of fault or loss upon 
me. Has anyone stopped to consider that firms such as mine who offer legal aid to those 
disadvantaged financially in the community do not have high earnings or a high turnover and 
such a penalty could pose serious financial hardship on my firm? Gone are the days when so 
called “fat cat lawyers” with very high salaries are the dominant feature of our profession. With 
swinging taxes and rates plus low remuneration the situation of a sole practitioner such as me 
is not good.  I am very worried about the fact that there would be no appeal available against 
any such decision to impose a penalty. How can that possibility right, just and fair when 
viewed against the position of all other professions and citizens of this country who in 
tribunals or via the courts do have a right of appeal? Why should I, as a solicitor, be treated 
any differently to them?   

I am very concerned that it is proposed that the funding of the commission should be 
dependent on payments based on the number of complaints made against my firm, even if 
those complaints were wholly unjustified and were rejected.  Has anyone considered the 
impact of such a proposition on the citizens who use the services of solicitors? Whilst a large 
number of citizens are no doubt decent there is no doubt that there will be others who see the 
proposal as a means of making money. Already client’s routinely complain to the Law Society 
about matters that, when investigated, do not in any way constitute Professional Misconduct 
or Inadequate Professional Services. Under the new regime presumably I would have to pay 
the commission to deal with such complaints regardless of whether or not I am at fault. Once 
citizens realise this is the case I have no doubt there will be those who complain for 
complaining sake in the hopes that solicitors will try to settle at a lower figure than pay the 
commission rate. Not a very happy prospect for solicitors at all.    

Like many other firms, my firm will have to consider carefully whether we can continue to do 
work, especially at Legal Aid rates, for clients who already feel aggrieved about something 
and may well complain about our services if the outcome is not to their liking. That would lead 
to a further reduction in the availability of legal advice in certain important areas of the law. 

There is also a lack of detail about just how the proposed new commission would operate and 
be funded and much of what has been said in this regard by me is based on information 
received from other is this profession and their analysis of the bill. It is vital that the detail be 
provided now, so that the commission can command support and confidence from both 
lawyers and the public. It is also vital that the workings of the commission both in terms of 
investigation and fees charged for their services are fair to not just to members of the public 
but to solicitors as well. If such complaints were sent to the court or to a tribunal I would at 
least have the chance of recovering the costs of the investigation if the complaint made was 
not upheld and why should I not have that right? Why should I be placed under a financial 
burden for such a matter if I am found not to be at fault after investigation, where is the justice 
in that?

The apparent reason for the new commission is to give a perception of independence from 
the legal profession. I am of the view if the right level of information was given to the public 
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now about the independence of the Law Society Complaints committee which comprise 
lawyers and non lawyers then the public might think differently about the policing of solicitors. 
As it is that information is sadly lacking and the public perception is of the Law Society looking 
after its own. That of course is completely wrong as if there is fault the Law Society does not 
shirk from saying so and imposing penalties on the solicitor.   

I trust that the Committee will have regard to my comments 
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Submission from Kenneth Robertson for the Legal Profession and Legal Aid (Scotland) 
Bill

I write to you at this time to express my concern about the content of this Bill.  My 
understanding is that the proposed new commission will have the power to impose a penalty 
of up to £20,000 without it necessarily being proved that there has been negligence or loss 
caused as a result of the actings of the Solicitors involved.  There are clear legal remedies 
available to aggrieved parties with a solicitor currently having no advantage in comparison 
with any other professional in so far as profession negligence liability is concerned.  What 
appears to be proposed is an arbitrary imposition of an additional powers which appear to 
seriously prejudice the legal profession and also to breach basic human rights in so far as the 
findings can be made without culpability being established and that  fact that there appears to 
be no appeal process. 

In addition, I understand that the funding of the commission is to be based on the number of 
complaints brought against a particular firm.   This is nothing other than an open invitation for 
spurious and unjustifiable complaints being brought and effectively allows Solicitors to be 
blackmailed by clients who may feel aggrieved regardless of whether they have justification or 
not.  Again the practical effect of these proposals appears to reduce a Solicitor’s right to the 
processes of Law and concepts of basic fairness which we ironically spend our time striving 
for on behalf of our clients.   

While not directly affecting the area of work in which I am involved I understand that many of 
my Litigation Colleagues have serious concerns regarding the effect of the proposals on the 
public’s access to many of the areas of law for which legal aid is currently available.  Given 
the low profitability of these areas of work and the fact that many firms continue to offer these 
services more out of a sense of public duty than with any regard for their pocket it is vital that 
the committee give consideration to the implications which the Bill will have on the future 
viability of the current arrangements.  If these proposals are enacted and it is recognised that 
the legal aid areas of work, which tend to be contentious, are giving rise to a high rate of 
complaints then these services will be withdrawn, further reducing the public’s access to legal 
advice.

In essence my view is that the Bill is a step too far.   While there has been criticism of the 
existing arrangements in relation to complaints against Solicitors this Bill appears to swing the 
pendulum too far and severely and unfairly prejudices the legal profession. I would urge a re-
think of the proposals in an effort to achieve fairness and balance in the future arrangements. 
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Submission from Iain Gow for the Legal Profession and Legal Aid (Scotland) Bill 

I have read the above Bill and now express my objections as follows:- 

1.   The proposed legislation seeks to forge an expensive statutory hammer to crack a small 
nut, underpinned by a fundamental assumption that solicitors cannot manage, discipline or 
control their own profession.   The proposed legislation unnecessarily removes the existing 
self disciplinary arrangements have worked for many years and whose effectiveness is borne 
out by the fact that 99% of legal cases processed by solicitors remain free of complaint.   

2.    If however the establishment of a Scottish Legal Complaints Commission is to be 
accepted as a reality, I believe that the costs of operating such a body are understated on the 
estimate of £2.4 million. The present system of complaints handling through the Client 
Relations Office of the Law Society of Scotland has a large voluntary component which will be 
absent from a governmental organisation which will employ between 50 and 60 full time, 
salaried personnel, to oversee a small profession.    

3.   The charging of a general levy to each practice unit coupled with a case handling levy is 
an unwelcome and unnecessary addition to the costs of operating a solicitor’s practice, which 
requires to pay annually (a) a premium to the Master Insurance Policy, (b) a contribution to 
the Guarantee Fund and (c) a subscription to the Law Society of Scotland. 

4.   The concept of “polluter pays”, which will involve a solicitor paying processing fees to the 
Commission whether or not a specific complaint is upheld, is manifestly and outrageously 
unjust and in my view flies directly in the face of a solicitor’s Human Rights.   To the extent 
that a solicitor has to pay at all, a preferable system would be for the solicitor against whom a 
complaint is upheld to pay a higher case processing fee instead of a smaller special levy for 
every case.  However, I see no justification for the principle that only the solicitor should pay 
and believe that a complainer should be required to pay an advance handling fee to the 
Commission when lodging a complaint, with possible consideration to that fee being returned 
to the complainer in the event that his complaint is upheld.   In broad terms however, I take 
the view that a system which allows a complainer to lodge a complaint without any liability 
falling to him if his complaint is not upheld, leaving the solicitor complained against to pay the 
whole costs of processing of that complaint, is the statutory enshrinement of allowing the 
exercise of power without responsibility by a complainer. 

5.   There is no appeals mechanism to the Courts against decisions or awards of the 
Commission, which is unfair and which in my view is contradictory to the Human Rights 
legislation.   If “watchdogs” are appointed to watch over the profession, then it makes for good 
justice if some institution is appointed to “watch the watchdogs”. 

6.   The level of compensation is excessively high at a level of £20,000.  This is an unjustified 
increase in the existing level of £5,000 from an earlier level of £1,000 last year.   I have 
neither heard nor read any word of justification from the Scottish Executive for the increase 
from the level of £5,000 which was fixed by the Justice Minister last year.   I understand that 
the idea for a sum of £20,000 has been taken from proposed English legislation.  My view is 
that it would be more appropriate to identify a Scottish solution to a policy issue than simply to 
adopt levels of compensation from England.    

7.   The fact that the Commission essentially replaces the functions of the Courts in the 
handling of negligence claims for sums less than £20,000 is a usurpation of the existing 
system of claims to the Master Policy Insurers with recourse if necessary to justice through 
the Courts.   The compensation arrangements also duplicate the professional indemnity 
insurance arrangements for the profession under the Master Policy. 

8.   I believe that the proposed legislation is an assault on the independence of the legal 
profession in Scotland, through legislative arrangements which enable Ministers to appoint 
members to the Board of the Commission, empower the Commission itself to force the Law 
Society of Scotland to take action on certain conduct issues and to oversee the running of the 
Master Policy and the Guarantee Fund, both of which are private arrangements which for 

290



LB367 

many years have been funded by solicitors themselves for the protection of themselves and 
the benefit of the public.   These statutory features are in my view proof positive of the 
Scottish Executive’s fundamental conviction that the legal profession is incapable of 
managing and disciplining its members, despite the fact that the profession enjoys the 
confidence of the greater part of the public in Scotland. 

9.   I believe that the creation of the Commission will cause a negative economic impact on 
the legal profession and the public, in the following ways:- 

(a)  Once the operating costs of the Commission are known it is to be expected that the 
Scottish Executive will insist that the legal profession pays for the overshoot in costs.    

(b)  The additional operating costs of paying the general levy and the special case levy to the 
Commission will be passed to the consumer in the form of higher fees, giving the public real 
reason to complain. 

(c)   Some legal practices may go out of business as a result of the imposition by the 
Commission of fines, special levies and the requirement to pay mediation fees. 

(d)   Some legal practices will withdraw from certain areas of business which are particularly 
prone to attracting complaints.    In certain areas of Scotland this may have the effect of 
preventing members of the public from being able to obtain legal advice in their particular 
localities.  In other words, access to justice will be denied. 

I take the view that if a Scottish Legal Complaints Commission is to be established, then all of 
the above issues must be addressed carefully for the benefit of the profession and the wider 
public interest. 
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LB384 

Submission from David McClements for the Legal Profession and Legal Aid (Scotland) 
Bill

I write as a Scottish Solicitor in private practice.  My firm has three offices in Edinburgh, 
Falkirk and Denny and I operate out of our Denny office.  I also serve on the Council of the 
Law Society of Scotland and convene one of the Client Relations Committees and have done 
so for two years.

It was with great surprise, dismay and genuine concern that I read the draft Bill especially 
insofar as it relates to the regulation of the legal profession.  I believe in general terms the 
proposals are ill-thought out to the extent that whatever their impact in the legal profession to 
which I will return shortly they will not bring increased benefit the public in Scotland.  I have 
supported the Law Society position that the service elements of complaints should be passed 
to a new body and I would still support certain of new body in principal for this purpose.  I do 
however have extreme difficulty accepting that the new Commission will not only act in 
relation to dealing with service complaints but will act as the review body in the way that the 
Scottish Legal Services Ombudsman has done up to now and indeed will also take on some 
of the functions of the Scottish Solicitors Discipline Tribunal.  Both for solicitors and members 
of the public there is no independent body offering a review of any decisions of the 
commission.  In this sense there has to be real concerns about the human rights dimension of 
this aspect of the Bill and compliance with E.C.H.R. 

Turning now to the powers which the Commission would have in relation to service 
complaints.  The increase in compensation which recently took place up to a new level of 
£5,000 had been after a previous review by the Justice Committee which accepted changes 
that had been made by the Society.  To now increase the amount not more than one year 
after the introduction of the previous increase by fourfold is patently disproportionate and is 
likely to give rise to awards of compensation which will effectively touch on negligence 
issues.  This enhances my previous point about the inadequacy of the review and the appeal 
provisions within the Bill as far as the Commission is concerned.  The impact of this increase 
is undoubtedly going to cause a number of solicitors to give real thought to the type of work 
which they do.  Work which is more likely to give rise to complaints is going to become more 
risky and will in my view mean that the general public will find it more difficult to get access to 
family lawyers, mental health lawyers and in general terms leave solicitors less prepared to 
do work at the present Legal Aid rates.  It will see many firms in rural areas removing 
themselves from this work and leaving large areas of Scotland without access to independent 
legal services. 

In relation to the Commission acting as gateway I do not believe that it has been thought out 
properly as to how the issue of complaints which involve both the service aspect and a 
conduct aspect will be handled.  If it is intended that the Commission will consider the service 
aspects and that the Law Society continue to investigate the conduct aspects this will only 
mean an increase in administration and increased cost.  The cost of the new body should not 
be left solely as the responsibility of the legal profession.  There is a public interest element in 
an effective Commission.  If this is the case certain functions of the Commission should be 
met from public funds.  At the present time the Scottish Legal Services Ombudsman Office is 
met from public funds.  It appears inequitable that solicitors will be required to pay for all 
aspects of the work of the Commission even if unfounded and groundless allegations are 
made against them they will require to pay a standard levy.  There will be no consideration 
given to the cases which are not upheld.  This is clearly unfair.  In my view the Bill goes much 
further than is necessary for the benefit of the public and the profession in Scotland at this 
time.

Finally, I must make mention of the fact that it surprises me that the Scottish Parliament is so 
very keen to introduce independent bodies and effectively considers self regulation to be in 
anachronism when our MSP’s have failed to put their own house in order and have failed to 
introduce proper independent scrutiny of their actions on behalf of the public in Scotland.   
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May I also say for the avoidance of any doubt that these are my own personal comments and 
views and my own response to the consultation and should in no way be considered to be the 
views of either my firm or of the Law Society of Scotland.
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Submission from Mackintosh & Wylie for the Legal Profession and Legal Aid 
(Scotland) Bill 

As a firm we have been considering the impact which the passing of this Bill would be likely to 
have on us, our clients and our profession. We have a number of concerns which we would 
like you to consider. Those concerns relate primarily to the role and function of the proposed 
Scottish Legal Complaints Commission and as we appreciate the Committee will be reading 
through many comments on the Bill, we shall try to summarise the points as succinctly as 
possible. 

1. The Make-up of the Commission

We understand that there is no requirement for a solicitor to have any input to the 
consideration or determination of a complaint. We feel that people who have no experience of 
the work of solicitors within the legal profession are not the best judges of whether the 
services provided may have been inadequate.  

We suggest that there should be a requirement that every case of a complaint against a 
solicitor is reviewed by a solicitor 

2. The Source of Complaints

Apparently the Commission will be able to consider complaints from people who may not 
have had any professional relationship with the solicitor complained about. The 
circumstances of any such complaint must be made absolutely clear as it is by no means 
obvious how a solicitor could have any liability for inadequate professional services to 
someone who is not a client. 

3. The Funding of the Commission’s Budget

We are told that, after the initial set-up costs are met by the Scottish Executive, the 
Commission must be self-funding, and that there is to be a general levy on the profession and 
a specific levy from any solicitor about whom a complaint is made. 

The existing Complaints Committee of the Law Society of Scotland is funded by solicitors as 
part of our annual practising certificate fee. There is no levy in relation to individual 
complaints. The proposed change is fundamental and has far-reaching and palpably unfair 
implications.

3.1 The general levy will be higher than the amount currently allocated out of the annual 
fee, which will increase our fixed costs as a firm. We have 9 solicitors in our firm and the 
cumulative effect of that increase will be significant. However, the potential additional costs 
which would arise in the event of complaints are impossible to assess in advance. A 
commercial view will have to be taken of the risk of such extra costs and fees will have to be 
increased to cover the actual and potential increased costs. 

There are some areas of our practice however where there will be no scope for us to increase 
our fees. This will apply particularly in Legal Aid practice, which is already largely 
unremunerative. The result is likely to be that we will have to restrict areas of work, including 
Legal Aid, which may attract the greatest risk, and that will limit the public’s access to justice. 

3.2 It is, in our view, fundamentally unfair to require solicitors to pay a specific levy simply 
because they have a complaint made against them, whether that complaint proves to have 
any merit or none. It is said that this is on the principle that ‘the polluter pays’. If so, that 
principle is wholly misconceived in this context. The result is not only a presumption of guilt, 
but a finding of guilt in that there will be a penalty paid by the solicitors whether or not the 
complaint is upheld. That is entirely contrary to natural justice and probably a breach of 
human rights. 
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3.3 The scheme as proposed is a charter to a disgruntled client to obtain no-fault 
compensation since the threat of a complaint to the Commission would have cost implications 
for the solicitors, but none for the complainer. We would suggest that any finding of costs 
against solicitors should arise only in the event that the complaint is upheld. Indeed, we 
consider there should be some provision for a complainer being found liable for costs if the 
complaint is found to be frivolous or vexatious. 

4. The Level of Compensation

The £20,000 level of compensation which may be awarded shows a massive increase over 
the current level of £5,000, which is a recent increase from £1,000. That produces a 20-fold 
increase over the space of a couple of years. The profession has no idea what type of 
inadequate service might give rise to the upper level of compensation. Clear guidelines 
should be published. 

5. No Right of Appeal

It is a breach of natural justice to have a body with power to impose fines/compensation 
without any provision for representation before the body, or any right of appeal from the 
decision of that body. It is a serious indictment of the Executive’s attitude to the legal 
profession that it should propose such a scheme. 

6. Exhaustion of Contractual Appeal Procedure

There is no provision in the Bill requiring a complainer to pursue and exhaust the complaints 
procedure of the firm he/she has been dealing with. All firms must have a designated Client 
Relations Partner whose function is to deal with concerns or complaints about the service the 
firm is providing. It should be a requirement that any complainer raising an issue with the 
Commission should first have exhausted the firm’s complaints procedure. There is an analogy 
with applications to Employment Tribunals where, in the majority of cases, applicants must 
show that they have operated their employers’ grievance procedure before their application 
will be registered by the Tribunal. 

Concluding Remarks 

There is a perception that most solicitors have a very high income and that they will be able to 
absorb the increased costs which this scheme will impose. The reality, we would suggest, is 
that the perception of high income comes from large city firms who carry out specialist work 
for clients who would not consider the complaints procedure to be relevant to them. Firms like 
ours provide a broad service to local clients. In the days of scale fees we used to be able to 
cross-subsidise other areas of work which were unremunerative, including legal aid. As a 
result of pressure from the consumer lobby, scale fees were abolished many years ago and 
one result was that we could no longer provide a service to some clients. We have no doubt 
that there will be a further loss of service to the public as a result of the proposals in this Bill. 

The demand for our services is such that all of the partners in this firm work on average a 50-
60 hour week. There is little prospect of that continuing when there will be increased costs 
associated with complaints issues. The more likely scenario is that our fees will have to 
increase, and we will limit our work in those areas which are deemed to be the highest risk. 

Over 99% of solicitors’ work in Scotland is complaint-free. Of the remainder, most complaints 
are resolved within the firm. The overall effect of the proposed scheme is that some (very few) 
clients who have legitimate complaints against their solicitors will benefit from the new 
scheme, but the vast majority of the public will suffer, either by facing increased fees or 
finding that they cannot obtain the service they require.  
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Submission from Bruce Renfrew for the Legal Profession and Legal Aid (Scotland) Bill 

I write as part of the consultation process on the above Bill.  I have been a practising Solicitor 
in Scotland for the past fifteen years. 

I have always supported the concept of an independent complaints procedure to regulate the 
service provided by Solicitors in Scotland but only on the basis that this would be a properly 
funded and fair system i.e. funded by Central Government and fair to both the Complainer 
and the Solicitor. 

I have the following objections to the proposals set out in the Bill:- 

1. The proposals introduce a maximum award to a Complainer of £20,000 for 
inadequate professional services.  The present limit was recently increased to 
£5,000.

This brings in by the backdoor a substantial award against a Solicitor for negligence where 
such negligence has not been proved.  The determination of negligence has always been the 
preserve of the Judiciary in a Court of Law who are the only parties qualified to determine the 
complex issues of fault and loss associated with that area of law.  The Commission will not be 
capable of making such a determination in a fair and equitable way and should not be in a 
position to award substantial damages against Solicitors without the protection of a proper 
judicial process.  This is contrary to the principles of natural justice.   

2. There is no independent right of appeal for either Solicitors or members of the public.  
This is unfair, inequitable and is not compliant with the ECHR. 

3. The Commission will be appointed by the Scottish Executive.  As it will have a quasi
judicial function, this is inappropriate and is not compliant with the ECHR.  The 
membership of the Commission should be independently appointed. 

4. I have significant reservations in connection with the costs of the Commission:- 

a. Solicitors appear to be responsible for paying for the Commission but there 
appears to be no cap or control on its costs.  If Solicitors are contributing then 
they must have a say in determining the budget of the Commission. 

b. The concept that “the polluter pays” has been banded around meaning, I think, 
that Solicitors who have complaints found against them should pay for the lions 
share of the cost of the Commission.  This does not appear to be how the cost of 
the Commission has now been structured, with each Solicitor, guilty or innocent, 
paying a levy for the costs of the Commission and with each Solicitor who is 
complained against, again guilty or innocent having to contribute towards the 
costs.  If the polluter is genuinely to pay then it should only be Solicitors who are 
found guilty by the Commission who are liable. 

c. Unfortunately the proposed structure will encourage vexatious complaints.  The 
public will soon realise that simply by making a complaint to the Commission, 
spurious or otherwise, their Solicitor, who they may be disenchanted with, but 
against whom they do not have valid grounds for complaint, will be responsible 
for the complaint cost. The public will also realise quickly that it is in their 
interests to complain as Solicitors will be encouraged to pay to any Complainer a 
sum up to the cost contribution regardless of the merit of the complaint.  This is 
neither fair nor equitable, nor in the interests of justice. 

d. There is no doubt that the system should provide that should a Complainer make 
a complaint then the Commission may, if they consider that the complaint is 
unreasonable or vexations have the power to make the Complainer pay the 
costs rather than the Solicitors.  That is only fair. 
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e. The present system is funded by Solicitors.  If it is recognised that this is no 
longer in the public interest and a new system is to be introduced to benefit the 
public then that new system should be funded by the public.  It is inequitable for 
Solicitors to continue to be forced to fund a complaints system over which they 
have no control. 

I would support a fair and reasonable scheme for dealing with complaints against Solicitors 
which is properly funded by the public who benefit from it.  I do not believe that the system set 
out in the Bill delivers this. 

I would ask that the above comments be taken into account in considering the Bill further. 
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Submission from Pamela Renfrew for the Legal Profession and Legal Aid (Scotland) 
Bill

I write as part of the consultation process on the above Bill.  I have been a practising Solicitor 
in Scotland for the past eleven years. 

I have always supported the concept of an independent complaints procedure to regulate the 
service provided by Solicitors in Scotland but only on the basis that this would be a properly 
funded and fair system i.e. funded by Central Government and fair to both the Complainer 
and the Solicitor. 

I have the following objections to the proposals set out in the Bill:- 

1. The proposals introduce a maximum award to a Complainer of £20,000 for 
inadequate professional services.  The present limit was recently increased to 
£5,000.

This brings in by the backdoor a substantial award against a Solicitor for negligence where 
such negligence has not been proved.  The determination of negligence has always been the 
preserve of the Judiciary in a Court of Law who are the only parties qualified to determine the 
complex issues of fault and loss associated with that area of law.  The Commission will not be 
capable of making such a determination in a fair and equitable way and should not be in a 
position to award substantial damages against Solicitors without the protection of a proper 
judicial process.  This is contrary to the principles of natural justice.   

2. There is no independent right of appeal for either Solicitors or members of the public.  
This is unfair, inequitable and is not compliant with the ECHR. 

3. The Commission will be appointed by the Scottish Executive.  As it will have a quasi
judicial function, this is inappropriate and is not compliant with the ECHR.  The 
membership of the Commission should be independently appointed. 

4. I have significant reservations in connection with the costs of the Commission:- 

a. Solicitors appear to be responsible for paying for the Commission but there 
appears to be no cap or control on its costs.  If Solicitors are contributing then 
they must have a say in determining the budget of the Commission. 

b. The concept that “the polluter pays” has been banded around meaning, I think, 
that Solicitors who have complaints found against them should pay for the lions 
share of the cost of the Commission.  This does not appear to be how the cost of 
the Commission has now been structured, with each Solicitor, guilty or innocent, 
paying a levy for the costs of the Commission and with each Solicitor who is 
complained against, again guilty or innocent having to contribute towards the 
costs.  If the polluter is genuinely to pay then it should only be Solicitors who are 
found guilty by the Commission who are liable. 

c. Unfortunately the proposed structure will encourage vexatious complaints.  The 
public will soon realise that simply by making a complaint to the Commission, 
spurious or otherwise, their Solicitor, who they may be disenchanted with, but 
against whom they do not have valid grounds for complaint, will be responsible 
for the complaint cost. The public will also realise quickly that it is in their 
interests to complain as Solicitors will be encouraged to pay to any Complainer a 
sum up to the cost contribution regardless of the merit of the complaint.  This is 
neither fair nor equitable, nor in the interests of justice. 

d. There is no doubt that the system should provide that should a Complainer make 
a complaint then the Commission may, if they consider that the complaint is 
unreasonable or vexations have the power to make the Complainer pay the 
costs rather than the Solicitors.  That is only fair. 

e. The present system is funded by Solicitors.  If it is recognised that this is no 
longer in the public interest and a new system is to be introduced to benefit the 
public then that new system should be funded by the public.  It is inequitable for 
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Solicitors to continue to be forced to fund a complaints system over which they 
have no control. 

I would support a fair and reasonable scheme for dealing with complaints against Solicitors 
which is properly funded by the public who benefit from it.  I do not believe that the system set 
out in the Bill delivers this. 

I would ask that the above comments be taken into account in considering the Bill further. 
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Submission from Biggart Baillie for the Legal Profession and Legal Aid (Scotland) Bill 

I wish to make the following submissions on behalf of my firm in respect of the Legal 
Profession and Legal Aid (Scotland) Bill.

We share and endorse the concerns of The Law Society of Scotland in relation to the Bill, 
which are summarised in the attached paper produced by the Society, and which will have 
been made to the Committee already in the Society’s own submission.   

In particular, we have concerns in relation to the following: - 

1. Whilst we endorse the concept of a truly independent complaints handling body, it must 
be a clear improvement on the current system, and fair to those involved in the 
process, including those complained against.

What is proposed seem likely to fall short of these requirements, and definitely falls 
short on the fairness test.  It provides a cost-free route for a complainer to seek 
compensation for alleged inadequate professional service with a cap on potential 
compensation that is twenty-fold what it was last year. The proposal that a party 
complained against should inevitably bear the cost of the process flies in the face of 
natural justice, as does the absence of a right of appeal where a complaint is upheld. 

2. We have a real concern that the funding structure for the proposed Commission 
creates a body financed by solicitors, controlled by others, and accountable to 
politicians but not the legal profession.  That is not only inappropriate but also 
undesirable.

3. These combined issues are very likely to discourage solicitors from engaging in areas 
of work where the returns, by the very nature of the work and the clients, are low, and 
cost consequences of the service provider being subject to complaints (the hearing of 
which we will fund regardless of the merit of the claim) are high.  As the Society has 
observed, this creates a real danger of “advice deserts”. 

How can that be in the public interest, especially in the context of (i) a Scottish profession that 
is at present comparatively complaint-free and (ii) the likelihood of changes in Scotland similar 
those that will affect the profession in England & Wales following the Clementi Report? 

We await with interest the outcome of the Parliament’s consideration of these submissions 
and the others it will have received in relation to this Bill. 
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Submission from Steven Docherty for the Legal Profession and Legal Aid (Scotland) 
Bill

I wish to make representations on certain aspects of the Bill which cause me concern. 

I have held a Practising Certificate as a solicitor since 1999 during which time I have delivered 
service to clients and had experience of managing their expectations on many types of remits 
and transactions. 

If the end result of a revised complaints procedure is risk management to a degree that 
manifests itself in refusal by solicitors to take on certain kinds of work, or letters of 
engagement from solicitors with more disclaimers on what the solicitor will not do than 
explanation of what he will actually do, that will be a poor result for the public. The LPLA Bill 
as drafted makes both points more likely than at the moment.  

The current process for a client with a complaint is:- 

1. Intimating the complaint to the firm to be dealt with in accordance with the firm’s 
complaints procedure. 

2. In the event of ongoing dissatisfaction, intimating the complaint to the Law Society. 

3. In appropriate cases, appointment by the Law Society of a Reporter to investigate the 
complaint.

4. In the event of dissatisfaction on handling of the complaint by the Law Society, 
complaining to the Scottish Legal Services Ombudsman about that handling as a result of 
which matters can be referred back to the Law Society to reopen the complaint. 

5. Loss through professional negligence can be pursued through the civil courts 
(assisted, I would have thought, if there has been an adverse decision from the Law Society 
on the service supplied). 

The last point, namely the opportunity to raise an action of professional negligence, has not 
received proper emphasis in the analysis of the existing complaints process. The increase in 
compensation for inadequate professional service to £20,000 is evidence of that point. Court 
action for negligence exists as a remedy against all service providers.  The existing 
complaints procedure against lawyers is an additional remedy. 

The LPLA Bill replaces, for service complaints, the second stage of the above process 
(complaint to the Law Society) with the right to complain to the Scottish Legal Complaints 
Commission (SLCC).  My concerns about the proposed SLCC procedure are:- 

1. Every complaint registered by the SLCC requires the firm against whom the 
complaint is made to pay a fee (apparently £300 is the suggested fee) which is non returnable 
even if the complaint is unfounded (even vexatious).  The person making the complaint pays 
nothing. This is “consumer friendly” but unfair to solicitors without the counter balance I 
mention at point 3. 

2. There is no need for an aggrieved client to exhaust internal complaints procedures 
before submitting a complaint to the SLCC. 

3. The “no cost to the client” procedure makes it unfairly attractive for a client to raise all 
issues through the SLCC rather than internal complaints procedures or court action for 
professional negligence. 

4. A more balanced approach would be for the firm to have the right to collect the £300 
fee from the complainer in the event that :- 

(a) internal complaints procedures have not been properly pursued; and/or 
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(b) their complaint is unsuccessful. 

5. The SLCC seems to be a body financed by a levy on solicitors, controlled by others 
and accountable only to the Scottish Executive but not to solicitors.  This seems inherently 
unfair.  In addition, solicitors will have no control at all on the costs of the body they are being 
asked to finance. 

6. The point raised in the Opinion of Lord Lester of Herne Hill, QC obtained by the Law 
Society that the SLCC does not comply with the European Convention of Human Rights if 
there is no right of appeal to a Tribunal or Court is important. 

7. Some complaints “fall asleep” if the complainer does not supply information to the 
Law Society within a reasonable timetable of being requested to do so. Removal of the 
Ombudsman from the process will inevitably mean that the SLCC ends up having to favour 
the complainer in such situations at the expense of what the solicitor or firm may consider to 
be fair. 

8. Raising the compensation for inadequate professional service from £5,000 (a level 
which was raised from £1,000 in 2005) to £20,000 unfairly removes court adjudication on 
professional negligence from the rights of a solicitor/firm.  It is reasonable to assume that, if 
the amount of a claim is likely to be less than £20,000 the client will complain to SLCC rather 
than raise professional negligence proceedings.  The proposed SLCC process allows the 
clients (entirely free of cost or risk) to have the claim investigated and considered. Again this 
is unfair to the solicitor. 

My comments focus on those points where the balance is currently unfair to solicitors. I would 
hope that the Justice 2 Committee will be able to establish a better balance in its final 
proposal for the SLCC than currently exists in the LPLA Bill as drafted.   
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Submission from John Hendry for the Legal Profession and Legal Aid (Scotland) Bill 

I refer to my partner, David Morrison’s, letter to you dated 20th April, 2006, relative to this 
matter.

I concur whole heartedly with all my partner’s submissions to you which I may add apply not 
only to our office here in Aberdeen but also to our branch office in Aboyne where we 
endeavour to provide ordinary, necessary and  often vital professional services to a wide 
community.

I hope that my support of the submissions will also be taken account of by the Committee. 
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Submission from Al Gordon for the Legal Profession and Legal Aid (Scotland) Bill 

I’d like to make the following comments about this bill, which I’ve read through with not a little 
anxiety and concern. 

Unlike a lot of my colleagues, I’m less concerned about the new complaints procedures per 
se but I am very concerned about the question of cost.

I am a sole practitioner. I work in one of Europe’s most deprived areas. I deal with some of 
society’s most disenfranchised and disadvantaged people. I want to be able to continue doing 
the kind of work I do and doing it for the same clients. Unfortunately  I tend to deal mainly with  
family law problems, which is an area which generates  a lot of complaints. I’ve been 
prepared to deal with that risk and have successfully fended off practically every complaint 
ever made against me in my 21 years of practice. However, I’ll now have to contend with the 
fact that every new complaint is going to involve me in additional cost regardless of whether 
these complaints are upheld or not. I am now seriously having to consider whether I want to 
take this additional and unnecessary risk.  

I cannot accept that this bill is ECHR compliant. There is not even a basic right of appeal. I 
am not going to be judged by my peers but mainly by laypeople with no legal qualifications 
and no experience of legal practice either. Are doctors to be judged by firefighters, accounts 
by social workers – and so on.  I will have to pay for the privilege of others to complain 
against me – all this is supposed to be fair?! 

Can we not all agree that society needs a strong independent legal profession to defend 
citizens against the state where necessary? Here there are inevitably concerns about the fact 
that the Board members will be appointed by Ministers. My fear is that effectively the state in 
the guise of the proposed Commission will be able to force its views on the Law Society in 
respect of its members and so ultimately control the legal profession.

In addition, where on earth did the proposed maximum compensation figure of £20,000 come 
from? Has anyone compared this figure with the kind of physical/psychological injury that 
would result in a damages award. Rape victims typically get a lot less than that under the 
CICA scheme.need towhich could be ordered by the Law Society was £1,000.   

Please for all our sakes think again. 
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Submission from James Marr for the Legal Profession and Legal Aid (Scotland) Bill 

I am a Solicitor in private practice in Glasgow.  I qualified as a Solicitor in 1974 and have 
practised as a principal on my own account since 1978.  I wish the following representations 
to be placed before the Justice 2 Committee in connection with the consideration of the above 
Bill:-

1 The proposed Scottish Legal Services Complaints Commission (“the Commission”) 
must be independent of the Executive.  This requires inter alia that appointments to 
the Commission are not made by Scottish Ministers but independently.  It is essential 
that lawyers are represented on the Commission, subject to appropriate safeguards 
against conflict of interest in particular cases. 

2 Solicitors in private practice are concerned about the financing of the Commission.  
The Bill proposes that for each complaint a Solicitor should be charged a flat rate fee 
irrespective of the merits of the complaint.  These unknown and at the moment 
unquantifiable costs are bound to affect the financial planning of firms of Solicitors, 
particularly small firms.  Inevitably they will look at areas of business where 
complaints are most common and consider whether or not they should continue 
providing legal advice in these areas. A similar phenomenon is well established in 
the medical profession in the United States and elsewhere. 

3 A complainer can submit a complaint to the Commission without any financial 
consequences at all.  There is a great deal to be said for imposing an application fee 
payable by complainers and for considering the possibility of an expenses award 
against complainers who are manifestly frivolous or malicious.  The market place will 
operate here and if the cost of complaining is nil there will be a large number of 
worthless complaints in and amongst those with merit.  The Commission will require 
robust procedures to sift through complaints with a view to eliminating the frivolous 
and malicious at an early stage. 

4 It seems inevitable that the division of responsibility for dealing with complaints about 
inadequate professional service and professional misconduct between the 
Commission and the Law Society will cause problems particularly where the 
distinction is not clear.  The Bill must define 
as clearly as possible how the distinction between the two types of complaint is to be 
made.  Although I am reluctant to admit it, there is a case for the Commission 
accepting responsibility for all complaints, including those of professional misconduct, 
to allow the Law Society to concentrate on its brief as the profession’s representative. 

5 The Law Society currently administers the Guarantee Fund and Professional 
Indemnity Insurance is effected via private insurers.  The role of the Commission with 
regard to both these matters needs to be clearly defined.  It is not obvious what part 
the Commission has to play in dealing with insurance matters.  Each firm of Solicitors 
has its own insurance policy with the indemnity insurers and claims are dealt with by 
the insurers according to long established insurance practice.  The Committee needs 
to ask itself what exactly the role of the Commission would be here and, if the 
Commission has one, to define it with great care.  Similar considerations apply to the 
Guarantee Fund which is an open ended commitment by Solicitors to pay back sums 
stolen by professional colleagues.  Again the Commission’s role has to be defined 
with great care. 

6 There must be a right of appeal against decisions of the Commission to an 
independently constituted tribunal.  The Commission will be dealing with matters that 
materially affect the professional careers and economic well being of Solicitors and 
the material interests of complainers and a right of appeal is essential. 

7 As a more general point the Bill gives the impression that the interests of the 
consumer have overriding importance and should dictate the tone and contents of the 
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legislation.  I am not sure that this is the case.  The consumer’s interests are 
important and must be protected by sensible regulation.  The overall public interest is 
however of greater importance and there is an overwhelming public interest in 
ensuring that the legal profession is independent of the Executive and that its 
regulatory procedures are not susceptible to undue influence by the Executive.  There 
are already alarming signs that the Executive does not understand the importance of 
an independent profession (and indeed an independent prosecution service).  This is 
not a political point – it is a point of fundamental importance to all parties interested in 
the administration of justice in Scotland. 

Please acknowledge receipt of this letter and confirm that these points will be placed before 
the Committee. 

381



382



383



LB416 

Submission from Jeffrey Dykes for the Legal Profession and Legal Aid (Scotland) Bill 

I am a Solicitor and member of The Law Society of Scotland. I have been qualified as a 
Solicitor since 1975 and have been in practice as a Solicitor to date. I wish to make 
representations against the above Bill as follows:- 

PART 1 THE SCOTTISH LEGAL COMPLAINTS COMMISSION

There is no need for such a Commission. I understand that there will be start 
up costs for this with hefty running costs, whereas the existing Complaints 
System operated by The Law Society of Scotland is cost effective without 
recourse to public funds. The nature of legal business includes conflict 
disputes, such as separation and marital split ups, divorce, personal injury 
disputes, contract disputes, Court cases and representations and other legal 
matters. Such business inevitably will in many cases not result in a happy 
outcome for all parties. A large part of legal business is therefore ripe for 
complaints arising from dissatisfied clients. It is a measure of the expertise 
and commitment of the legal profession that there are so few complaints 
relative to the amount of legal business conducted in Scotland. I consider it 
would be unwise to encourage members of the public to make complaints. 
Further, the nature of complaint resolution will also inevitably result in 
dissatisfied clients, and accordingly by setting up the Complaints 
Commission, this will not help resolve such matters, and will very likely 
aggravate and encourage complaints and dissatisfaction, which is not in 
anybody’s interest, least of all the complainers. It will cause not only the 
complainers further distress and aggravation, but also and in particular the 
service provides, namely the Solicitors and Advocates involved. The 
provision of such services is by and large a thankless task and is carried out 
at inadequate remuneration as a result of inadequate funding of the Legal Aid 
system and excessive competition in the provision of legal services. 

I understand that it is proposed there be a general levy on every practising 
legal practitioner. This is unfair as the income levels of legal practitioners vary 
wildly. I further understand that there will be a specific levy on practitioners 
who have a chargeable complaint made to the Commission. This is also 
unfair as many complaints are, and will be frivolous, or trivial. I believe that 
the percentage of such complaints probably forms a majority and may be as 
high as three quarters. I imagine that although many complainants are acting 
on what they may think is in good faith, the complaints are still frivolous or 
trivial, or possibly vexatious resulting in considerable stress and aggravation 
to the legal practitioners involved and resulting in the practitioners having to 
spend considerable non productive time and expense in dealing with such 
complaints. I CONSIDER THAT IT WOULD BE APPROPRIATE THAT 
COMPLAINERS LODGE A DEPOSIT WHEN MAKING A COMPLAINT, 
WHICH SHOULD BE OF SUCH AMOUNT AS TO DISCOURAGE TRIVIAL, 
FRIVOLOUS OR VEXATIOUS COMPLAINTS. IF THE COMPLAINER IS 
SUCCESSFUL THE COMPLAINER SHOULD BE REFUNDED THE 
DEPOSIT WITH ANY INTEREST UPON THE DEPOSIT PENDING THE 
OUTCOME. FURTHER, IF THE COMPLAINER IS UNSUCCESSFUL WITH 
THE CLAIM, IN THE EVENT OF THIS BEING FOUND TO BE TRIVIAL, 
FRIVOLOUS OR VEXATIOUS, THE COMPLAINTS COMMISSION 
SHOULD HAVE THE POWER TO AWARD EXPENSES AGAINST THE 
COMPLAINER IN THE SAME WAY AS ANY COURT OR EMPLOYMENT 
TRIBUNAL IN SCOTLAND. THE COMPLAINTS COMMISSION WILL BE 
ACTING IN A JUDICIAL CAPACITY AND THE USUAL RULE FOR AN 
AWARD OF COSTS SHOULD APPLY AGAINST THE UNSUCCESSFUL 
COMPLAINER
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I am surprised to be informed that it is proposed that a staff of between 50 
and 60 people be employed by the Commission. This would be yet another 
Government Quango being established, for which there is no need or public 
demand. Most legislation and change is usually unnecessary. The existing 
Law Society of Scotland system, although no doubt having imperfections, 
appears to have served the legal profession and the public well over the 
years. I would urge the Committee to tread carefully and reconsider these 
proposals. In particular the views of the parties most affected, namely the 
legal profession should be taken a full account and whose views should be 
paramount in the matter. 

I suspect that a major part of the complaints made against Scottish Solicitors 
arise from the type of work carried out by small legal firms which have little 
choice, but to provide a service directly to members of the public as these 
firms do not have the corporate clients, or institutions, which larger legal firms 
will have and which corporate clients are no doubt less likely to complain. 
The imposition of these additional costs upon the Solicitors profession and in 
particular, smaller Solicitors firms who provide such services, will have an 
impact and make such firms less competitive. The legal profession is 
increasingly having to compete against other business providers such as 
banks, insurance companies, estate agents, Accountants and other 
businesses which have been encroaching and poaching upon the Solicitors’ 
traditional business. Such other firms in competition are not subject to the 
same controls, regulations, ethics, disciplinary procedures and burdens as 
the Solicitors’ profession, Accordingly there is not a level playing field. If it is 
proposed to impose the present regime I submit that such a regime should 
also be imposed simultaneously also on other professions, Banks, insurance 
companies, Estate Agents, other Businesses and individuals who are and 
others are providing such services as estate agents, Tribunal representation, 
legal advice and assistance, conveyancing and other legal services. This 
would be fair and reasonable. It is inappropriate that the legal profession is 
unfairly penalised and singled out in isolation. 

The nature of Solicitors work often involves dealing with persons who are 
mentally or physically unwell or suffering from stress, as the nature of a lot of 
legal work is involved with some of the most stressful situations such as 
house purchase, divorce, death, criminal and civil court cases etc., which will 
often result in dissatisfied clients, whatever the outcome. This should be 
taken account of when and if any changes are to be made with a view to 
trying to resolve matters amicably with the minimum stress, expense and 
hassle to all involved. 

The simplest solution for a dissatisfied client is to change his Solicitor or 
Advocate Complainers should be encouraged in that direction in the event of 
a complaint, rather than pursuing complaints against the service providers. 

I further understand that it is proposed that the Complaints Commission will 
have powers to make awards of monetary compensation against Solicitors 
for inadequate services, losses suffered, inconvenience, distress etc. I 
consider that there should be a right of appeal to the Courts in favour of the 
Solicitor or Advocate against whom such an award is made, as otherwise this 
may be a breach of the legal practitioners human rights. The composition of 
any Complaints body should be appointed independently and not by 
members of the Scottish Parliament. Further, I consider that members of 
such a Commission should be legally qualified and have the appropriate 
experience of legal practice and the difficulties involved. Those persons who 
have not been members of the legal profession will not fully understand many 
of the problems or complaints arising and their expertise in this matter will 
inevitably be lacking. 
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2.. PART 4 LEGAL AID

I am opposed to the Scottish Legal Aid Board funding non legally qualified 
advisors. This is inappropriate. There is no shortage of qualified Solicitors 
and Advocates in Scotland, and indeed there may be a surplus. Anybody can 
provide a legal service, provided they become legally qualified first and there 
is therefore no requirement to waste public funds on non legally qualified 
advisers who will not have adequate training, indemnity insurance cover or 
the benefit of a guarantee fund against losses which may be incurred by 
members of the public. 

I understand that some of the proposed changes appear to have been 
imported from England. What may be proposed for the jurisdiction of England 
and Wales should not necessarily be followed in Scotland. 

If the proposals proceed in their present form, without complainers have to 
provide deposits or being held liable for costs, the result may well be that 
practitioners, and in particular those providing legal aid services may reduce 
in number. Legal Aid work in particular is not remunerative and is rapidly 
deteriorating. The increased risk of complaints and the costs involved may 
result in legal aid work becoming entirely unprofitable and thereby denying 
members of the public access to Justice. The number of service providers in 
rural and urban areas may well decrease as a result of increased costs, 
excessive compensation levels, the high risk/low pay of legal aid work and 
the general unfairness of the proposed new system. Law Centres could be 
adversely affected. A large part of their work involves dealing with some of 
the most difficult clients. 

Any Commission set up should be accountable to Solicitors and Advocates if 
the legal profession is to fund this. 

Any decision made by the Commission which may be established should be 
decided according to law under the basic principles of fair procedure. There 
should be a right of appeal to Solicitors and Advocates on both the facts and 
law. Costs should be awarded against the Complainer in favour of the 
Solicitor in the event of the Complaint being found to have been made 
frivolously, vexatious by or without any solid foundation/. 

Would you kindly acknowledge receipt and take account of my views in the 
matter.
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Submission from Lindsay Kennedy for the Legal Profession and Legal Aid (Scotland) 
Bill

I am the Client Relations Partner for Wright Johnston & Mackenzie LLP a 17 
Partner, full service firm operating in Glasgow and Edinburgh.  I wish to submit a 
response to the Justice 2 Committee on the impact of the proposed Bill. 

Part 1 – The Scottish Legal Complaints Commission 

Whilst I support the principle of having an independent complaints body to deal with 
service issues, I have concerns about how the Commission would operate. 

Section 8, enabling the Commission to direct a solicitor to pay compensation of up 
to £20,000 to the client is an increase from the current (only recently increased) 
level of £5,000.  This rise is excessive, given that the level of £5,000 was only just 
raised from £1,000 last year.  I am also concerned that the £20,000 limit seems to 
coincide with the maximum figure under the English system – I’m sure there are 
concerns within the Law Society that an English solution is being proposed to deal 
with a Scottish issue. 

My experience in dealing with potential complaints via the Law Society Complaints 
System at present is that these complaints can be incredibly time consuming when, 
despite the public perception, 99% of the profession is complaint free.  Whilst, as 
stated above, I support an independent body, the proposals need to be 
proportionate to the potential problem.  My experience of dealing with complaints, 
particularly in areas of personal law – where there are proportionately a higher 
number of complaints than in commercial issues – leads me to believe that clients 
may be more likely to raise complaints issues where there is a perception of a large 
financial return.  Particularly where the client is not expected to pay anything to have 
the case dealt with, there may be a risk of more vexatious complaints or claims 
made.  Despite the perception of the public that self-regulation works in favour of 
the profession, I have always found the Law Society’s Client Relations Office gave 
members of the public the benefit of the doubt far more than members of the 
profession.  I feel the Client Relations Office often has to go far to show that it does 
not have any bias in favour of the profession.  I am not sure that the proposed 
changes balance justice to the profession with justice for the public. 

The estimated running costs of the Commission are stated in the bill to be £2.4m 
met from funds generated by levies from the profession.  Solicitors having to pay 
fees for every case considered, whether upheld or not, is I believe unfair and may 
lead to solicitors electing not to carry out certain types of work (primarily personal 
law) where doing a small piece of work may leave the solicitor open to a potential 
claim of up to £20,000. 

While I would welcome being part of an open, transparent profession which is open 
to scrutiny by means of an independent route to raising complaints, this needs to be 
balanced and having the solicitor pay full costs of mediation as well as a flat 
handling fee in each case is not balanced. 

Turning to the powers of the Commission, I note that this will allow the Commission 
to force the Law Society to take action on certain conduct issues.  The Society must 
retain control of conduct of its members. 

Furthermore, the Bill gives the power to the Commission to oversee the running of 
both the Law Society’s Master Policy and the Guarantee Fund.  It is not clear why 
these powers need to be given to the Commission and, in the consultation with the 
Scottish Executive, there was no mandate for this. 

Of principal concern, however, is the ability for the Commission to take on 
essentially the function of the courts in dealing with negligence matters where the 
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claim is likely to be less than £20,000.  Clients currently have the right to raise 
issues of negligence with the courts- I believe that this is the correct way for 
something as potentially serious as negligence to be dealt with.  The fact that there 
is no internal right of appeal for either the public or the profession about a decision 
on a service complaint also gives rise to issues of compliance with the European 
Commission on Human Rights- and you will have had opinion on that passed on by 
the Law Society of Scotland. 

I hope that the Committee will take into account these concerns which I know are 
shared by a number of other members of the profession.  I recognise that reform is 
needed to enhance public confidence in the complaints handling system but the 
new system also has to have the confidence of the profession.  The next system 
has to improve on what is in place at present.  I believe that if the proposals came 
into force that there would be a serious impact on the types of work offered by 
Scottish solicitors and indeed on the size of firms.  This would have an adverse 
economic impact on Scotland as a whole and so the costs and benefits of the 
proposed changes need to be considered carefully.  
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Submission from Shelter for the Legal Profession and Legal Aid (Scotland) Bill 

Written evidence at Stage One of the Legal Profession and Legal Aid (Scotland) Bill, 
section 45 provisions 

Summary

Shelter supports the overall aim of ensuring greater access to quality advice, provided by the 
most appropriate adviser. 

Shelter supports the proposal to allow the Scottish Legal Aid Board (SLAB) to fund non-
lawyers to provide advice and assistance. 

Shelter does not agree that this should be done on a case-by-case basis. Shelter believes 
such a funding mechanism will not be effective in securing the aim of increasing access to 
advice from the most appropriate adviser, and may ultimately result in a reduction in both the 
availability and quality of advice. 

Shelter asks the Committee to recommend that the Bill be amended to allow SLAB to contract 
or grant fund the provision of advice by lawyers and non-lawyers. This would ensure funds 
could be targeted on areas of unmet need, and would ensure more effective delivery of 
services. 

Shelter is concerned that there is no information on the other proposals for reform outlined in 
the consultation paper Advice For All, and asks the Committee to request a detailed report on 
progress against the proposals and a timetable for implementation. 

Shelter’s experience 

Shelter Scotland has Housing Aid Centres (SHACs) in Glasgow, Edinburgh and Dundee. The 
SHACs provide information and advice on housing and homelessness issues. The same 
services are provided in East Lothian by Shelter’s East Lothian Project. The Prisoners’ Project 
in Aberdeen runs surgeries in prisons in the north east and provides a consultancy, referral 
and training service to prison staff. Shelter currently runs the Scottish Homelessness Advisory 
Service (SHAS) in partnership with Citizens Advice Scotland (CAS) and local Citizens Advice 
Bureaux (CABx), providing advice, a referral service and training on housing issues. Shelter’s 
Housing Law Service provides legal advice and representation to clients referred from the 
SHACs and other projects.

Shelter has been actively involved in the access to justice agenda for a number of years. 
Shelter was part of the umbrella group Association of Scottish Legal Advice Networks 
(ASLAN) who wrote “The Case for Change – A Manifesto for a Community Legal Service” in 
2000. Shelter was represented on the working group and the sub groups of the Review of 
Legal Information and Advice Provision in Scotland, which reported in 2001. Shelter also took 
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part in various discussions and consultations during the Scottish Executive and Scottish Legal 
Aid Board’s Strategic Review on the Delivery of Legal Aid, Advice and Information, and 
responded to the consultation paper, Advice For All. Shelter’s Edinburgh Housing Aid Centre 
was a member of the Legal Advice and Information Edinburgh Pilot Partnership, which ran 
from June 2003 to March 2004. 

Shelter is therefore well qualified to comment on the Bill’s provisions. Shelter’s concerns 
about the Bill’s provisions, and suggested alternatives, are outlined below. It should be noted 
that there is a lack of detail as to how case-by-case funding will fit in with other proposals in 
Advice for All, and this should be borne in mind when considering the following comments.  

Comments on the Bill’s proposals 

1. The Bill Policy Memorandum (para 61) indicates that the intention of the Bill is for case-by-
case funding to cover “restricted areas of provision”, where there is limited demand for 
services. Shelter believes this approach is the wrong way round, and that the Bill should be 
focussed on areas where the need for advice is greatest. As the restricted areas have still to 
be specified, it is difficult to anticipate where case-by-case funding is expected to have an 
effect.

2. The Memorandum (para 61) states that case-by-case funding “should ensure this provision 
is directed to areas of clear need”. It is difficult to see the justification for this statement. “Clear 
need” implies no existing provision or inadequate provision, and in these circumstances case-
by-case funding will have no effect, as it relies on some advice provision already being in 
place and advisers being willing to offer the service. This mechanism is essentially reactive 
and is an ineffective tool if the aim is to stimulate particular types of advice provision. Case-
by-case funding does not allow SLAB to target areas of greatest need, and SLAB will have no 
way of knowing whether this funding provision is doing anything to address unmet need.  

3. Case-by-case funding by its nature will involve the means testing of clients. This is 
something non-lawyers do not currently do. SHAC provide free advice to clients regardless of 
their income. If advisers had to begin means testing to determine whether clients qualified for 
advice and assistance, this could put potential clients off seeking advice. Even though advice 
would be provided regardless of clients’ financial circumstances, there may well be a 
perception that this was not the case, so means testing would in fact be a barrier to accessing 
justice.

4. SHACs will provide free advice to anyone who needs it while Shelter’s voluntary income 
can sustain this. There is a real concern however that agencies may begin to select on the 
basis of eligibility for advice and assistance, due to financial pressures. This could result in 
clients who do not qualify being refused help, or agencies withdrawing from advice provision 
in those subject areas which do not attract advice and assistance funds, arguably contributing 
to unmet need. 

5. The time involved in carrying out means tests and claiming advice and assistance on a 
case-by-case basis is time taken away from providing advice. Shelter advisers work to the 
National Standards for Housing Information and Advice, and as such operate detailed case 
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recording procedures. There is a time implication in this, but it is accepted as a necessary 
part of the provision of a quality advice service. The additional time involved in preparing and 
submitting advice and assistance claims will not enhance the quality of advice and may in fact 
adversely affect it, if advisers are under pressure to maintain the number of cases they deal 
with while having the additional work of submitting claims. 

6. The intention of the proposals is to encourage non-lawyers to retain cases for as long as 
possible and only to refer them on when necessary. Under Shelter’s referral arrangements 
this is what happens. SHAC advisers will take cases as far as they can and will only refer on 
when legal representation or other specialist assistance is required. Shelter has a concern 
that under the proposed new arrangements, if SHAC staff become registered advisers, the 
Law Service may have its claims for advice and assistance rejected on the basis that it has 
carried out work that could have been done by the SHAC. This could potentially happen even 
though, as described above, the Law Service only takes on cases when in the solicitors’ 
judgement it is appropriate for them to become involved. The concern goes beyond Shelter’s 
own situation however; Shelter has a general concern that allowing non-lawyers to access 
advice and assistance payments may result over time in a restriction of solicitors’ ability to 
take on cases, which would deny clients choice and also potentially deny them access to the 
appropriate adviser, one of the principles the proposals is supposed to promote. 

7. Shelter is concerned that other funders may reduce or withdraw funding of advice services 
when case-by-case funding becomes available, due to perceived “double funding”. This would 
be very damaging to advice providers, given the low levels of remuneration and the 
unpredictability of income from case by case arrangements, compared to the relative stability 
of many current funding agreements. It would also mean a further move away from the 
planned mixed model of delivery envisaged by the Strategic Review. 

8. Shelter does not agree with the view set out in the Policy Memorandum (para 61) that 
case-by-case funding arrangements will contribute to the development of quality assurance 
systems. Case-by-case funding is unlikely by itself to be sufficient incentive for those 
agencies who have not already done so to implement quality systems and sign up to the 
proposed code of practice. There is also a lack of clarity about how the code of practice for 
registered providers fits with the work SLAB and others are taking forward on developing 
quality systems. Both the Strategic Review and Advice for All stated that the development of 
an overarching quality framework for publicly funded legal assistance (PFLA) was a matter of 
urgency. The emerging results from this work should form the basis of the code of practice, 
rather than the code representing an additional set of requirements for agencies to 
implement. This should also ensure that providers who have been accredited under an 
existing system such as the National Standards will be well-placed to meet the requirements 
of the code.

9. If case-by-case funding is to be introduced, Shelter is strongly of the view that it should be 
on a pilot basis. This should include an external review measuring the impact of the funding 
model. There is a real risk that agencies may otherwise have to set up costly and time-
consuming systems which offer no benefit in terms of widening the provision of advice. A pilot 
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would also ensure that case-by-case funding is not seen as a replacement for existing 
funding, or an alternative to structured, longer term funding. 

10. Shelter supports the proposal to allow non-lawyers to access the outlays fund. It agrees 
that this should ensure that inappropriate cases are not referred to solicitors simply to ensure 
the costs of necessary expenses such as medical reports are covered, an issue highlighted in 
the Strategic Review. 

Conclusion 
Shelter supports the overall aim of ensuring greater access to quality advice, provided by the 
most appropriate adviser. For the reasons outlined it is opposed to the proposal of funding 
this access through advice and assistance on a case by case basis. Any introduction of case-
by-case funding should be on a pilot basis, which would be closely monitored and externally 
reviewed. Shelter believes that the best way to increase the supply of advice provision 
through non-lawyers is by either grant or contract funding. In the longer term, as the Strategic 
Review and Advice for All recognise, this has to be done through a planned model of advice 
provision, with national and local funders and providers working strategically to establish need 
for services and agree the best way to provide these. In the short term however this can be 
done by giving SLAB the power to contract or grant fund solicitors and non-solicitors. The 
Executive considered grant funding as an alternative to case-by-case provision before 
deciding on the latter. Shelter believes however that providing grant funding at this stage 
would allow SLAB to target funds appropriately based on what is already known about gaps in 
provision, while at the same time enabling it to gather further information about need for 
advice.

Beyond the matters raised within the Bill, there are questions about how the remaining 
proposals for reform will be taken forward. The Advice For All consultation highlighted grant 
funding of non-solicitors by SLAB, and a greater role for SLAB in assisting local authorities in 
planning and coordinating PFLA, as medium term objectives. In the longer term it was 
proposed that a new national body would be established, taking over from SLAB and with 
greater powers, with responsibility for national planning, coordination, and development of 
PFLA. The new body would also have the power to fund provision of solicitors and non-
solicitors where gaps in provision had been identified. Another longer-term proposal was that 
a new system of financial eligibility for legal aid would be created. Primary legislation is 
probably not necessary to take most of these proposals forward, however there needs to be a 
clear indication of when and how this work will be developed.  
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Submission from James MacKenzie for the Legal Profession and Legal Aid (Scotland) 
Bill

As a practising solicitor I would like to express my concerns to the Scottish Parliament's 
Justice 2 Committee regarding the Legal Profession and Legal Aid (Scotland) Bill which, in 
my opinion, threatens the independence of the legal profession. 

My principal concerns are as follows:- 

1. Whilst it is to be expected that at least some of the members of the Complaints 
Commission to be appointed will be solicitors, there is no legal requirement for any members 
of the Commission to be practising solicitors. 
2. The members of the Commission are to be appointed by the Scottish Ministers which 
leads to concerns that they will not be truly "independent". 
3. The Complaints Commission has power to award compensation of up to £20,000 in 
the event that a complaint is upheld against a solicitor.  Prior to 2005 the maximum amount of 
compensation which could be awarded was £1,000 and this was increased to £5,000 in 2005.  
An increase to £20,000 appears excessive. 
4. The only appeal against a finding of inadequate professional service is to a 
committee comprising other members of the Complaints Commission and not to an 
independent appeal body or court. 
5. Currently the investigation of complaints by the Society's complaints office is dealt 
with by a staff of 38.  Reports are provided by a mixture of solicitors and non solicitors.  The 
solicitors provide their reports free of charge and a modest charge is made by the non 
solicitor reporters.  The new body will comprise between 50 & 60 staff excluding Board 
members.  It is anticipated that the costs will be funded partly by an annual general levy on all 
solicitors and Advocates (estimated to be £120) and partly a specific levy of £300 on 
practitioners who generate a complaint. 

The specific levy is a matter of considerable concern to me as it is payable irrespective of 
whether the complaint is upheld or rejected.   There is no corresponding requirement for a 
complainer to make any payment when lodging a complaint or in the event that the complaint 
is rejected.  This could have a detrimental effect on the number of practising solicitors who 
are willing to provide advice on matters which are statistically subject to more complaints and 
therefore the publics access to quality, independent legal advice on such matters. 

I understand that the Council of the Law Society has already highlighted concerns it has in 
relation to the compliance of the bill with the European Convention of Human Rights with the 
Scottish Executive and Justice Ministers. I would echo these concerns and appreciate if they 
could be addressed at this stage by the Committee. 

I should be grateful if the Committee would consider the above comments and concerns. 
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Submission from Mark O’Dowd for the Legal Profession and Legal Aid (Scotland) Bill 

Dear Sirs, it is with great reluctance that I find myself opposing the government on the issue 
of the proposed 'Consultation Paper, Reforming Complaints Handling, Building Consumer 
Confidence: Regulation of the Legal profession in Scotland, which closed in August 2005. 

Nevertheless, I feel I must document my general disapproval of the proposals outlined in the 
above named paper and  my agreement with the Law Society of Scotland's  view that these 
proposals are thought to be necessary based on a misunderstanding not only of the legal 
profession as a whole ,  but also of the circumstance and context  in which  we operate.  

As someone who became a solicitor through my passion for communication, having  already 
had a career in other client facing fields such as the entertainment industry, and being 
exposed to the legal system through volunteering  for the Children's Hearing System, I feel as 
qualified as the next person to present an opinion  the publics perception of  the issues within  
and out with  the legal profession.  However ,  for the sake of brevity,  I only wish to focus 
your committee 's attention  on the primary issue  which  I feel underpins this 
discussion ;  and that is that  the publics view on the issue of regulating the legal profession 
is  predicated on misconception. 

With this in mind, you can imagine the degree of relief felt by me when I read recently, on the 
Law Society's web site, that they believe the proposed changes are in response to a 
perceived need, which in turn is predicated on a perceived problem rather than a real 
one.  Within this context, I have no difficulty regarding the government's intention, as I believe 
the government’s intention is based on an honest belief. Nevertheless there are many grave 
and unfortunate deeds committed by people who hold honest beliefs. This very thing happens 
in the case of 'essential error' where parties believe they are committing to an agreement  
and  for all the right reasons but  are,  in fact , acting on an essential error which means they 
are not in agreement  at all.

The Legal Profession 

It is a well known fact that the legal profession has never been at the forefront of good public 
relations.  You only have to look at our clumsy, and dated policy on how individuals and firms 
should promote  and advertise themselves  or do a search on the web for lawyer gags for 
evidence of how poorly our profession rates in the 'brand age'.  A very recent example how 
irresponsible tabloid TV can help to compound the poor perception was evident to all those 
who witnessed  Sir Alan Sugar ' s indignation  at a young  lawyer 's attempts to convince him 
that she had performed well .  When ejecting her from his show, for not being cheap and 
ruthless, he commented ' we don't need another blooming lawyer'.

 Ask yourself this,  when have you ever witnessed our profession  launching an 
effective charm offensive after 'bad egg ' story or, brought to the public ' s attention the good 
pro bono work or the altruism pursued by many of our profession ?  It has got so bad 
that when asked what they do for a living, many of the young solicitors I know find it easier  to 
avoid  'admitting' they are solicitors or  if they must, they say it really fast. 

We are often seen as greedy, selfish and all earning fortunes for doing nothing. If this is 
true, not only did I miss a memo, but it leaves me wondering why as a group there appear to 
be a disproportionate amount of solicitors committing suicide?  If this is true, why is the 
average wage of a solicitor now less than a plumber?    Most of the lawyers I 
know, rightly feel a sense of pride putting in the hard work to become a solicitor.  In fact, many 
of the my peers became solicitors because they believed that it was a noble profession  which 
extols the virtues and values  of respect, upholding the rule of law and imposing good faith in 
everything they do.

I would be the first to criticise many of my colleagues for failing to challenge the public 
perception of solicitors. However, the proposals described in the consultation paper are not 
the way to teach us a lesson. It is at least arguable that the legal profession is paying the 
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price for poor public relations. If this is remotely possible, or to put it another way, if there is 
reasonable doubt, we must stop and think whether the response is necessary and 
appropriate.

The Context 

Increased expectation.  

Most people come to their solicitors in desperation. Many have got themselves into 
a worrying situation be that a matrimonial situation, a breach of contract situation, debt 
situation or in some cases criminal situations. It is rare that you will find anyone who comes to 
a solicitor to prevent a situation or set of events occurring. I myself recall what in my view is a 
typical situation regarding how people approach their solicitors.  

I was once dealing with a situation to recover approximately £6,000 for a client. I explained 
that it would be very   difficult to get the money back due to the nature of the agreement that 
my client had entered into.  I explained the worst and best case scenarios and the likely cost 
to my client. I also established what success would look like from my client's point of view. 
After months of negotiation, we secured the return of the full £6,000.  

In line with our agreement, I feed the case at £1500.    When my client received their fee note, 
I received a telephone call asking me if I could recover my fee from the other party ( I had 
previously explained there where a whole host of reasons why this could not be done.) I 
politely reminded my client of everything we had agreed at the start and based on what they 
thought success looked like I had surpassed their expectations yet here I was having to justify 
the fee which they previously had no problem with.  My client apologised and explained that 
they would recommend me to anyone. Draw your own conclusions here.  

This is more common that you might imagine. Therefore, in my mind it provides a very good 
example of the context and the contradictions that the legal profession have to deal with as 
part of our daily working life's. It does not surprise me that these contradictions find their way 
into conversations and jokes about lawyers being very expensive or greedy or rich and so on.  

In conclusion, I don't believe the legal profession should be punished for poor public 
relations by imposing on them the type of regulation which can only exacerbate any perceived 
or otherwise, need for more transparency. If we are to avoid throwing out the baby with the 
bath water, you must test whether the public's opinions are based on a 
perception or on reality, in fiction or fact. You must challenge our profession and the 
government to do more to positively promote the contribution our 12000 professionals and 
£1bn profession makes to the economy and to the lives of our many satisfied clients.  

411



LB427 

Submission from Matthew Nicholson for the Legal Profession and Legal Aid (Scotland) 
Bill

As a criminal solicitor in a small firm in Edinburgh I am deeply concerned about some of the 
provisions of the above act. In the 3 years since I set up the firm I have received 2 
professional complaints – both submitted by individuals with mental health issues and both 
complaints completely without merit. Most criminal defence solicitors have to deal with many 
troubled individuals who suffer from various forms of mental health and personality problems. 
I understand that the LPLA Bill would introduce a mandatory financial penalty of around £300 
on a solicitor should any complaint be made. I am astonished that there is no provision in the 
bill to distinguish between genuine complaints and those of a malicious nature or those that 
are completely without merit.  

In general I would align myself with the views expressed by the Law Society in their 
submissions about the Bill. 
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Submission from Katherine Metcalfe for the Legal Profession and Legal Aid (Scotland) 
Bill

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

o It appears to assume all complaints (which are not frivolous or vexatious) 
made against legal practitioners have merit and are just.  

o I do not agree that the running costs of the commission should be funded 
wholly by the legal profession - the commission should also receive public 
funds. Although the proposal is that polluter pays, this is not achieved. As 
drafted the proposal is "solicitor pays" regardless of whether or not a 
complaint is upheld.  

o The present "complaints levy" is discriminatory. It will give rise to conflicts of 
interest. It being in the commission's interest to determine that complaints fall 
within its investigative/mediation powers because it is dependant upon the 
resultant levy to fund itself.

o Complaints made prematurely to the commission should be subject to the 
"frivolous or vexatious" test before being passed to the relevant practitioner.  

o Under the existing statutes reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the 
professional body, but only by the complainant. There is no provision for an 
independent assessor of the commission's handling of complaints. This role 
should remain with the Ombudsman. Appeal to the Ombudsman should be 
open to both complainant and practitioner.  

o There should be the right for all parties to appeal the commission's 
determinations and directions. This exists for conduct matters and will 
continue. An Appellate Tribunal should be established to conduct this 
function.

o In the interests of fairness, compensation not exceeding £20,000 should be 
payable also to the practitioner for inconvenience, time wasted, distress or 
stress of  being subject to or dealing with unfounded complaints.  

I would be grateful if you would put this letter before the Justice 2 Committee. 
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Submission from Michele Pittendreigh for the Legal Profession and Legal Aid 
(Scotland) Bill 

I see little merit in repeating in detail the concerns raised by the Law Society in its 
submissions relating to the Legal Profession and Legal Aid (Scotland) Bill which relate to the 
following areas: 

1.      Independence from Scottish Ministers  
2.      European Convention of Human Rights compliance.  
3.      Effect on small firms and those in rural areas with tight margins.  
4.      Access to justice issues, if solicitors decide not to carry out types of work which 
traditionally have given rise to complaints. 

I share the Society's concerns and am concerned that the Bill, if enacted as it is presently 
drafted, will destroy the provision of legal services to poorer areas.  There will be second-rate 
access to justice and there is a possibility that 'unlicensed' 'practitioners' will not be subject to 
the proposed regime at any rate.  

I urge you to consider the profession's concerns.  
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Submission from Jane O’Brien for the Legal Profession and Legal Aid (Scotland) Bill 

I understand from The Law Society that you have indicated that their response to the earlier 
Consultation was treated as one response and not as a response on my behalf. I wish to 
register that I fully supported The Law Society when they made their response to the 
Consultation. I am appalled that you are not prepared to listen to The Law Society and treat 
their response with the weight that it deserves. 

I wish formally to register my dissatisfaction with the current Legal Profession and Legal Aid 
(Scotland) Bill. I seriously believe that the proposals contained in it will result in consumers 
being denied access to justice. I will be encouraging my partners in my firm to stop practicing 
certain areas that are more likely to give rise to complaints. We will probably immediately 
restrict our conveyancing and civil litigation areas. I will call upon the Law Society to produce 
the figures showing the areas that cause most complaints so that we can take appropriate 
action.

The proposals if enacted will undoubtedly leave some solicitors open to bankruptcy which will 
result in them being removed from practice. Those solicitors may not necessarily have been 
bad solicitors. The whole purpose behind having a Professional Indemnity policy is to protect 
not just the solicitor but the consumer. By increasing the compensation to £20,000 many 
consumers will decide to pursue claims free of charge to them. Not to charge the complainer 
for the process is totally unfair. Not to have a proper full hearing is contrary to EHCR 
legislation. It is extremely unfair to force solicitors by law to have insurance to protect the 
public and to some extent the solicitor but also to provide an unfair mechanism to avoid the 
court system. 

I do not believe the Commission as is proposed complies with the European Convention on 
Human Rights. There should be an independent and low cost right of appeal from any 
decision made by the Commission. A full hearing before the commission should be 
paramount.

Having deliberately avoided becoming a partner I do not believe that individual employees of 
a firm should be found liable for any compensation. It is going to make it more difficult for 
small firms to attract individual solicitors if there is a possibility that they may share in any 
claim for compensation. I am not aware of any other professional trade or business where an 
employee could be bankrupted because they make a mistake at work. 

I fully support the objection to the Bill lodged by The Law Society. 
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Submission from Kevin Hughes for the Legal Profession and Legal Aid (Scotland) Bill 

I am A SOLICITOR.I do not consider the new complaints hearing to be fair. There must be an 
appeal process. 
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Submission from Mhairi-Clare Roarty for the Legal Profession and Legal Aid (Scotland) 
Bill

I am a solicitor working in Edinburgh and wish to submit my views on the Scottish Executive's 
proposals to establish a Scottish Legal Complaints Commission and remove the role of the 
Law Society of Scotland in investigating complaints against its members.  

Having considered the Bill, I am concerned that:- 

 1. The members of the Commission will not be truly "independent", given that 
the members are to be appointed by the Scottish Ministers.  
 2. The proposal to have lawyer members does not stipulate that they should be 
practising solicitors. It is important that when considering any complaints, the Commission 
should consider the context of any complaint and the current legal environment in which the 
complaint is made. This will be achieved only by having practicing lawyer members.  
 3. The only appeal against a finding of inadequate professional service is to a 
committee comprising other members of the Complaints Commission and not to an 
independent appeal body or court.   
 4. The proposed specific levy of £300 on practitioners who generate a complaint 
is unfair as it is payable irrespective of whether the complaint is upheld or rejected.  Why 
should the solicitor have to pay this levy, if a complaint is not upheld?  There should be a 
requirement for a complainer to make any payment when lodging a complaint or for the 
complainer to bear the £300 cost in the event that the complaint is rejected. 
 5. The increase in the maximum level of compensation to £20,000 is too high.  If 
a client believes that he or she may get an award at this level, this may positively encourage 
the client to pursue a spurious or trivial complaint. 

I do not feel the proposals strike a fair balance between the need to protect members of the 
public where a solicitor has provided an inadequate professional service and the need to 
protect the interests of individual solicitors.   

Thank you for your time. 
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Submission from Alasdair Mackie for the Legal Profession and Legal Aid (Scotland) 
Bill

I refer to the above and write to express my concern about certain aspects of the Legal 
Profession and Legal Aid (Scotland) Bill.

The cost of the Scottish Legal Complaints Commission is likely to be considerably greater 
than the cost of the Law Society of Scotland’s existing client relations office.  It is unfair that 
the cost is to be met by a general levy on the profession.  As far as I am aware, only solicitors 
are burdened by the obligation to have to pay for complaints made against people other than 
themselves.

The proposed increase in the figure for inadequate professional service to £20,000 is grossly 
excessive.  Presumably, awards of IPS are, by their nature, abstract and are not based on 
actual loss.  To be able to make an award of up to £20,000 becomes somebody has been 
inconvenienced is again, grossly unfair and I am not aware of any other profession or 
occupation which is subject to such regulations or penalties.

It is even more unfair that the recipient of a complaint will have to bear the full costs of 
mediation whether or not he or she is found guilty.  For the very nature of the job that we do, 
we come into contact with people who are, from time to time, simply unreasonable and to 
burden the solicitor with such costs only encourages people to make false claims.  Again, 
what other profession or occupation is burdened by such a restriction.   

In broader terms, the fact that the Commission will have the power to force the Law Society of 
Scotland to action certain conduct issues and will also give them the power to oversee the 
running of both the master policy and the guarantee fund, are substantial erosions into the 
conduct of a long established profession.  The fact that claims under the master policy are not 
determined by the Law Society of Scotland would appear to have been overlooked but again, 
the requirement to be a contributor to both the guarantee fund and the master policy are 
protections which the public have had for many years and which are unique only to solicitors.  
I can see no good reason to tamper with those when they already represent further expense 
on the part of solicitors.   

As regard the Scottish Legal Aid Board, it is clear that their ultimate goal is not to be the 
paymaster in respect of legal services but to be the provider of legal services.  I think this is a 
dangerous road to go down and clearly affects the independence of the profession.  
Furthermore, unless the Legal Aid Board’s payment system keeps pace with inflation, it will 
continue to be uneconomic for many firms to carry out work under legal aid and this clearly 
affects access to justice.  The Committee will be aware that solicitors, of necessity, have to 
work from offices, employ staff and contribute to the master policy, the guarantee fund etc.  
The hourly rate charged has to cover all of these outlays and also generate a profit.  If the 
work does not generate any profit at all or generates a small profit then, bearing in mind the 
risk management/assessment process to be gone through and the possibility of complaints as 
narrated above, the likelihood is that instructions will simply not be taken and the public will be 
denied access to justice.  This is not a new issue and I am sure that it is one that SLAB are 
very well aware of.  Nevertheless, it is not uncommon to receive telephone calls in this area 
from prospective clients who have been phoning around solicitors and who are getting 
desperate because they can not find anyone to take on their work under civil legal aid. 

I trust that the Committee will take into consideration the foregoing comments.  
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Submission from Douglas Scott for the Legal Profession and Legal Aid (Scotland) Bill 

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

o It appears to assume all complaints (which are not frivolous or vexatious) 
made against legal practitioners have merit and are just.  

o I do not agree that the running costs of the commission should be funded 
wholly by the legal profession - the commission should also receive public 
funds. Although the proposal is that polluter pays, this is not achieved. As 
drafted the proposal is "solicitor pays" regardless of whether or not a 
complaint is upheld.  

o The present "complaints levy" is discriminatory. It will give rise to conflicts of 
interest. It being in the commission's interest to determine that complaints fall 
within its investigative/mediation powers because it is dependant upon the 
resultant levy to fund itself.

o Complaints made prematurely to the commission should be subject to the 
"frivolous or vexatious" test before being passed to the relevant practitioner.  

o Under the existing statutes reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the 
professional body, but only by the complainant. There is no provision for an 
independent assessor of the commission's handling of complaints. This role 
should remain with the Ombudsman. Appeal to the Ombudsman should be 
open to both complainant and practitioner.  

o There should be the right for all parties to appeal the commission's 
determinations and directions. This exists for conduct matters and will 
continue. An Appellate Tribunal should be established to conduct this 
function.

o In the interests of fairness, compensation not exceeding £20,000 should be 
payable also to the practitioner for inconvenience, time wasted, distress or 
stress of  being subject to or dealing with unfounded complaints.  

I would be grateful if you would put this letter before the Justice 2 Committee. 
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Submission from Lisa Gregory for the Legal Profession and Legal Aid (Scotland) Bill 

I write to express my serious concern about this bill including the apparent lack of compliance 
with human rights law. The new proposals are draconian. The new commission would be able 
to order compensation for £20,000 against a solicitor in circumstances where the courts 
would not find there had been loss caused by negligence and unscrupulous clients could use 
that to their advantage, particularly where there will be no appeal against the decision. The 
funding of the new regime is wholly inequitable with a levy on firms who have complaints 
made against them irrespective of the merit or outcome of the complaint.  The inevitable 
result is that it would be more economic for firms to pay off any client who threatens to 
complain rather than successfully resist a claim under the new regime.     

The proposed quango appears to be incompatible with the European Convention in Human 
Rights in respect that there is no right of appeal to a tribunal or court. 

Already there are areas of law and areas of the country where individual citizens cannot 
obtain proper legal representation. The inevitable result of the bill becoming law in its present 
form is that the already limited supply of legal advice will sharply diminish which is contrary to 
the public interest. 

My firm acts largely for individuals often in difficult circumstances. We fully accept that if an 
error made causes loss compensation should be paid. What cannot be acceptable is for the 
proposed new commission to have power to impose a penalty of up to £20,000 without proof 
of fault or loss particularly in the absence of any appeal against such a decision. It is 
untenable that firms should be required to contribute to the funding of the commission based 
upon the number of complaints made even if those complaints are wholly unjustified and 
ultimately rejected. 

Along with many other firms we will have to consider carefully whether we can continue to do 
work, often at Legal Aid rates, for clients who come to us because they have a grievance 
about something and may well complain about our service if the outcome is not to their liking. 
That would lead to a further reduction in the availability of legal advice in certain important 
areas of the law. 

There is a lack of detail about just how the proposed new commission would operate and be 
funded. Such detail must be provided now if the commission is to command support and 
confidence from both the profession and the public. The apparent justification of the new 
commission is to give a perception of independence from the legal profession. Without full 
transparency the public perception of the new commission would be fatally flawed from the 
outset.

I trust that the Committee will have regard to my comments. 
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Submission from Andrew Sloane for the Legal Profession and Legal Aid (Scotland) Bill 

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

o It appears to assume all complaints (which are not frivolous or vexatious) 
made against legal practitioners have merit and are just.  

o I do not agree that the running costs of the commission should be funded 
wholly by the legal profession - the commission should also receive public 
funds. Although the proposal is that polluter pays, this is not achieved. As 
drafted the proposal is "solicitor pays" regardless of whether or not a 
complaint is upheld.  

o The present "complaints levy" is discriminatory. It will give rise to conflicts of 
interest. It being in the commission's interest to determine that complaints fall 
within its investigative/mediation powers because it is dependant upon the 
resultant levy to fund itself.

o Complaints made prematurely to the commission should be subject to the 
"frivolous or vexatious" test before being passed to the relevant practitioner.  

o Under the existing statutes reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the 
professional body, but only by the complainant. There is no provision for an 
independent assessor of the commission's handling of complaints. This role 
should remain with the Ombudsman. Appeal to the Ombudsman should be 
open to both complainant and practitioner.  

o There should be the right for all parties to appeal the commission's 
determinations and directions. This exists for conduct matters and will 
continue. An Appellate Tribunal should be established to conduct this 
function.

o In the interests of fairness, compensation not exceeding £20,000 should be 
payable also to the practitioner for inconvenience, time wasted, distress or 
stress of  being subject to or dealing with unfounded complaints.  

I would be grateful if you would put this e-mail before the Justice 2 Committee. 
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Submission from David A Smith for the Legal Profession and Legal Aid (Scotland) Bill 

My Interest in the Bill 

1. My full name is David Alexander Smith.  I qualified as a solicitor in 1971 and I have 
been a partner in Shepherd+ Wedderburn, Saltire Court, 20 Castle Terrace, 
Edinburgh EH1 2ET, since 1974.  I am, however, providing these comments as an 
individual and my views should not be taken as representing the official views of 
Shepherd+ Wedderburn. 

2. I have considerable experience of complaints against solicitors for inadequate 
professional service.  For a number of years I have provided legal opinions on 
questions of professional negligence involving the actings of solicitors, and I am 
currently the Client Relations Partner at Shepherd+ Wedderburn which involves the 
investigation of complaints against solicitors/former solicitors in the firm. 

3. In the course of dealing with complaints over a number of years, I believe that these 
can be broken down into the following categories:- 

 Endowment mis-selling complaints. 

 Complaints by clients/former clients who have suffered demonstrable financial 
loss as a result of the actings of their solicitor. 

 Complaints by clients/former clients who have not suffered any actual financial 
loss, but who consider that the performance of their solicitor fell below the 
standard they had expected. 

 Complaints by clients/former clients who have a grievance against authority in 
general and blame the firm for no reason other than being part of "the system". 

 Complaints by parties who have never been clients of the firm but who 
consider that they have been directly or indirectly affected by the actions of a 
solicitor within the firm.  These parties can include individuals who are on the 
other side of a litigation raised by the firm on behalf of clients, or parties who 
are critical of the firm for having accepted instructions to represent a particular 
client with whom they are in dispute or of whom they disapprove. 

The Current Arrangements 

4. As you are aware, all firms of solicitors are now required to have a Client Relations 
Partner who is responsible for trying to resolve complaints "at source".  It should be 
borne in mind that it is relatively easy to resolve a complaint where the complaint is 
upheld and it is a great deal harder to resolve the complaint at source if, after further 
investigation by the Client Relations Partner, the complaint is rejected.  In such 
cases, the complainer is currently entitled to refer the complaint to the Client 
Relations Office of the Law Society of Scotland who, if they consider that there is a 
prima facie case to answer, will invite the solicitor against who the complaint has 
been made to provide a comprehensive response to the heads of complaint and the 
matter will then be considered by one of the Society's Complaints Committees.  Once 
again, if the complaint is upheld, it is likely that the complainer will be satisfied.  If the 
complaint is not upheld the complainer is likely to remain dissatisfied and he/she has 
the right to refer the Society's handling of the complaint to the Legal Services 
Ombudsman for determination. 

5. You will appreciate from the above comments that by the time a complainer refers the 
matter to the Legal Services Ombudsman or resorts to other means to voice 
disapproval at the handling of the complaint he/she will have had the complaint 
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investigated and rejected on two separate occasions.  It is hardly surprising therefore 
that individuals who fall into this category will be inclined to blame the complaints 
handling process for failing to deliver a satisfactory result.  You should be aware that 
any new arrangements for investigating and determining complaints will be likely to 
produce a range of outcomes not dissimilar to the present arrangements and that 
there will continue to be complainers who believe that the whole process is unfair and 
biased against them.  It should not be thought that an Independent Legal Complaints 
Commission will be a "cure all" for aggrieved clients. 

The Bill 

6. Under the Bill, complaints which cannot be resolved at source will, if they are 
complaints about inadequate professional service, be dealt with by the new Scottish 
Legal Complaints Commission. 

7. The profession has, I believe, now accepted that however rigorous the current system 
of investigating complaints is (and I believe that it is rigorous), the perception in the 
minds of members of the public is that there is something fundamentally flawed about 
complaints against lawyers being investigated by lawyers, just as the public has 
reservations about complaints against MP's being determined by a Committee of 
MP's, complaints against the police being determined by a police officer from another 
force, and complaints against doctors being determined by a group of doctors.  My 
firm responded to the Scottish Executive's Consultation Paper last year and the view 
which we took at that time was that in order to secure public confidence in the 
investigation of complaints against solicitors, there was merit in such complaints 
being investigated by an independent body.  The Bill goes some way towards 
achieving this, but I have reservations about specific aspects of the Bill. 

8. By way of introduction, I would hope that it would be accepted that if a new system for 
handling complaints against lawyers is to be established, that system has to be seen 
by members of the public and members of the legal profession to be an improvement 
on the previous system.  Simply creating a new statutory body to investigate and 
determine complaints is not in itself sufficient.  The body must be independent, the 
investigation of complaints must be robust and strike a fair balance between the 
interests of the complainer and the lawyer against whom the complaint has been 
made, any entitlement to compensation must have regard to the fact that if a client 
has a genuine claim against a lawyer for inadequate professional service which 
amounts to negligence (ie that the actings of the lawyer fell below the standard to be 
expected of a reasonably competent lawyer acting with ordinary skill and care in 
relation to the subject matter of the complaint) the complainer can pursue a claim 
(and has always been entitled to pursue a claim) through the Courts and a number 
choose to do so every year, and there requires to be a right of appeal available to the 
complainer or the lawyer complained about to an independent appeals body.  The 
definition of what is a complaint is too broad.  Section 34 of the Bill provides that a 
complaint includes "any expression of dissatisfaction".  In my opinion, that goes much 
too far.  To trigger an investigation of complaint for inadequate professional services 
a complainer should require to demonstrate actual financial loss or material distress 
as a result of receiving an inadequate professional service.  Any complaint which falls 
short of this should not require to be investigated by the Legal Complaints 
Commission although it may still trigger an investigation of professional misconduct or 
unsatisfactory professional conduct by the relevant professional body. 

The composition of the Complaints Commission

9. I have no objection to the proposal that the Complaints Commission should be 
chaired by a non lawyer and that the 8 members of the Commission should represent 
an equal spread between lawyers and non lawyers.  I am aware that the Law Society 
has a concern that of the 4 lawyers to be appointed to the Commission there is no 
guarantee that a solicitor will be amongst their number.  I share the Society's concern 
on this point as there are nearly 10,000 practising solicitors in Scotland compared 
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with around 500 practising Advocates, and it is likely that there will be a very small 
number of parties who qualify under paragraph 2 (6) (c) and (d) of Schedule 1 to the 
Bill.  I would therefore suggest that there should be at least 2 solicitor members of the 
Commission as it is likely that the largest volume of complaints about inadequate 
professional service will be against solicitors (simply because of the number of 
transactions undertaken by solicitors compared with others who provide legal 
services) and it will surely assist the deliberations and understanding of the 
Commission to have the first hand views of solicitors who are likely to have greater 
knowledge and understanding of many of the circumstances giving rise to a complaint 
and who will be able to express an opinion as to whether the actings of a particular 
solicitor were in accordance with recognised professional practice in respect of the 
subject matter of the complaint. 

10. I do have a concern about the proposal that members of the Legal Complaints 
Commission are to be appointed by the Scottish Ministers.  I note that the Policy 
Memorandum which was produced at the same time as the draft Bill states in 
paragraph 72 that the appointment system has to be subject to the Public 
Appointments legislation and this ensures that the appointees will be appointed on 
merit and impartially so that the Scottish Ministers are really "nominal appointers".  I 
do not subscribe to this argument as it does, I believe, still render the appointment 
system "tainted" by political influence.  It would be a relatively simple matter for 
members of the Commission to be appointed by an independent body chaired for 
example, by a member of the Judiciary.  If the previous system was perceived to be 
lacking independence because it was administered by the Law Society, why 
introduce a system which is also perceived to be lacking independence because the 
members of the Commission are appointed by the Scottish Ministers? 

The Level of Compensation 

11. The level of compensation is, in my opinion, too high.  There will be a tendency on 
the part of members of the public who make a complaint to believe that if they are 
successful they will receive a substantial amount of money.  In my experience of 
dealing with complaints the actual "loss" to a client is often not easily quantified in 
terms of money.  Where loss is capable of being easily quantified in terms of money, 
a client will still have an entitlement to raise proceedings against the lawyer on the 
grounds of negligence or breach of contract.  Contrary to popular belief, many 
solicitors are willing and able to take instructions from an aggrieved client of another 
solicitor to act in a claim against another member of the profession. 

12. In my experience, an award of compensation for inadequate professional service 
should be capped at a reasonable level (well below the figure of £20,000 suggested 
in the Bill), otherwise there is a danger that aggrieved clients will use the complaints 
system as an alternative to the Courts and I do not believe that the investigation of 
complaints by the Complaints Commission is intended to be as exhaustive as the 
consideration of a claim in a Court of Law where oral evidence requires to be lead by 
both sides and the facts and legal arguments are weighed in the balance by an 
experienced and highly qualified judge.  I see no reason to increase the maximum 
compensation figure from the current level of £5,000 which was approved in 2005, 
although I acknowledge that the figure should be increased from time to time in line 
with inflation. 

The Right of Appeal to an Independent Appeals Body

13. In my opinion, the proposed legislation is flawed in failing to recognise the need for an 
independent appeals body.  It is not clear to me from reading the Bill what number a 
quorum of the Commission will comprise, but I assume that it is likely to comprise at 
least three members including the chairing member.  It is not clear to me what the 
quorum will be for the Appeals Committee, but I assume that it will also comprise at 
least three members.  That means that if a complaint is investigated and the decision 
of the Commission is appealed it is likely that at least two thirds of the members of 
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the Commission will either have investigated the original complaint or have dealt with 
the appeal.  That proportion will increase if the quorum is increased.  As the Scottish 
Executive is very strong on the perception which a particular course of action might 
create in the minds of members of the public, perhaps MSP's should be aware of the 
perception which might arise in the minds of both the public and the legal profession 
namely that the Appeals Committee is more often than not likely to give its backing to 
the decision of the Complaints Commission, as it will be made up of a small group of 
"similarly minded" individuals and there will not be the rigour of independent scrutiny 
that a proper appeals procedure requires.  This is particularly relevant if the maximum 
level of compensation remains at £20,000.  The Courts exist to deal with claims for 
breach of contract or negligence (which at the end of the day is what many instances 
of inadequate professional service amount to) and there is a real danger that 
complaints against lawyers will increase substantially if the maximum compensation 
remains at £20,000, as the complainer can make use of the complaints system free of 
charge, whereas the member of the legal profession against whom the complaint is 
made requires to pay for the cost of the investigation of the complaint irrespective of 
the outcome.  How can that be fair?  Why would a member of the public consider 
raising legal proceedings against a lawyer (with the risk of incurring legal expenses) 
when it is a great deal simpler to make a complaint to the Independent Complaints 
Commission, with the prospect that the Commission, comprising a majority of lay 
members, might just uphold that complaint and award a significant amount of 
compensation to the complainer, all without financial risk to the complainer and 
without the requirement for a robust investigation of all the evidence?   

14. Unless these aspects of the Bill are amended, I suspect that there will be a 
considerable number of applications for judicial review of the decisions of the 
Complaints Commission and the Appeals Committee by lawyers who consider that 
the investigation of the complaint against them has not been conducted on a fair and 
equitable basis and by complainers who consider that the Appeals Committee is no 
more than a rubber stamping exercise in support of the original decision of the 
Complaints Commission.   This is hardly the appropriate basis upon which to 
introduce a wholesale reform of the complaints handling process.  As I have indicated 
above, if we are to introduce a new system it requires to be an improvement on the 
previous system.  These proposals do not produce such an outcome. 

The Funding of the Complaints Commission

15. At present, the investigation of complaints against solicitors is funded by the 
profession out of the annual subscription which solicitors pay to the Law Society of 
Scotland.  I understand that the Law Society's Client Relations Office currently 
employs a total of 38 staff and, in addition, there are over 200 reporters who 
investigate complaints and prepare reports for consideration by the Client Relations 
Committees.  There are approximately 2 solicitor reporters for every non-solicitor 
reporter.  My understanding is that the fees paid to reporters bear no relation to the 
actual time which they spend on the investigation of a complaint and the preparation 
of a report.  To this extent therefore the reports are prepared on a "pro bono" basis.  
This will presumably change under the new procedures and the cost of dealing with 
complaints will therefore rise. 

16. The Bill proposes that the Independent Complaints Commission will comprise 
between 50 and 60 staff, excluding Board members.  It is anticipated that the cost of 
the Commission will be funded partly by an annual general levy on all solicitors and 
advocates (estimated at £120 per capita) and partly by a specific levy of £300 on 
practitioners who generate a complaint.  The specific levy is to apply irrespective of 
whether the complaint is upheld or rejected.   

17. Whilst such a method of funding complaints may appear superficially attractive, I 
suspect that it will lead to an enormous increase in the number of complaints, simply 
because clients who consider that they have obtained a service which is lower than 
their expectations have absolutely nothing to lose in making a complaint.  In my 
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opinion, it is essential that a fee is charged for the making of a complaint and that fee 
should be subject to reimbursement in the event that the complaint is upheld.  
Provided the fee is more than a nominal fee, it is likely that most mischievous 
complaints would be eradicated from the system at the outset.  If the proposal is that 
there should be specific levy of £300 on practitioners who generate a complaint, I see 
justification for a fee of £300 for the submission of a complaint on the grounds that 
this fee would be forfeited if the complaint was not upheld and the fee would be 
reimbursed if the complaint was upheld. 

18. I consider that the financial burden of operating an independent Complaints 
Commission will be significantly higher than the figures quoted in the financial 
memorandum, as I suspect that unless a realistic fee is charged for the lodging of a 
complaint there will be a significant increase in the number of complaints and, in 
consequence, there will require to be a significant increase in the number of staff 
requiring to be employed by the Commission.  The fact that it is intended that all of 
these costs will be met by the profession will lead to the perception in the minds of 
the legal profession that the Scottish Executive and Scottish Ministers are only 
interested in providing a forum for complaints to be dealt with at no additional cost to 
central funds, without giving any consideration as to whether the system strikes a 
reasonable balance between the interests of the complainer and the party 
complained against.  The method of investigation of complaints is another area of 
potential difficulty.  If non lawyers carry out the investigations, how will they be able to 
judge whether a particular action by a lawyer was in accordance with good 
professional practice or whether it was outwith the normal range of actings by a 
competent lawyer? 

The Guarantee Fund and the Master Policy

19. When the Scottish Executive issued their Consultation Paper on reforming complaints 
handling and building consumer confidence last year, I was surprised at the inclusion 
of questions relating to the operation of the Master Policy (for compulsory 
professional indemnity insurance) and the Solicitors' Guarantee Fund.  I am equally 
surprised at the inclusion in the Bill of powers in favour of the Scottish Legal 
Complaints Commission to monitor the effectiveness of the Scottish Solicitors' 
Guarantee Fund and the professional indemnity arrangements of the profession. 

20. It appears to me that the proposed powers are an unwarranted and unnecessary 
interference into the manner in which the members of the Law Society of Scotland 
obtain adequate insurance cover to meet financial claims which may be made against 
them.  Although I have not undertaken a comprehensive review of the position in 
other jurisdictions and professions, my understanding is that the Scottish Solicitors' 
Guarantee Fund is unique in providing a safety net for former clients of solicitors who 
have lost money as a result of the dishonesty of a solicitor, so that the former client is 
provided with financial recompense in respect of any loss which he or she has 
suffered.  The Guarantee Fund is the cornerstone of a responsible profession which 
is willing to assist clients of former solicitors who otherwise have no legal redress.  If 
the Executive does not acknowledge the manner in which the profession endeavours 
to safeguard the interests of its disadvantaged clients by leaving it to administer this 
Fund without interference from a government appointed Complaints Commission it 
should come as no surprise if the profession decides to wind up the Guarantee Fund 
in order to reduce the expense which its members will incur in relation to the new 
complaints process. 

21. Professional indemnity insurance is a requirement for practising solicitors up to a 
minimum level of £1.5 million.  Whether a solicitor or a firm of solicitors carries 
insurance above this level is a matter for the solicitor or firm to determine in light of 
the nature of the work which they undertake on behalf of clients.  The professional 
indemnity insurance market is a highly volatile market and in my experience the level 
of cover obtained by Scottish solicitors through the Master Policy compares  
favourably with the level of cover which is available to other professions, whose 
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members are responsible for making their own professional indemnity insurance 
arrangements.   The handling of claims under the Master Policy is dealt with by the 
insurers and neither the Law Society nor the solicitor against whom the claim has 
been made is in control of the management of the claim.  What benefit the monitoring 
by the Legal Complaints Commission of the effectiveness of the profession's 
professional indemnity insurance arrangements might have on the whole process is 
hard to imagine.  If for example the Commission decided that the minimum level of 
cover should be doubled it is probable that a substantial number of firms would be 
driven out of business as premiums are already very high.  Some professions have 
difficulty in securing very modest amounts of cover.  It may interest the Committee to 
know that the cost to my firm of securing Professional Indemnity Insurance Cover 
during the past three years has been:- 

2003/04  -  £3,081 per solicitor; 

2004/05  -  £3,158 per solicitor; 

2005/06  -  £2,687 per solicitor. 

These figures are in addition to the cost of the annual Practising Certificate which 
every solicitor requires to obtain from the Law Society. 

22. In my opinion, the Scottish Legal Complaints Commission should have no role in 
monitoring the effectiveness of the Guarantee Fund or the professional indemnity 
arrangements of the Law Society of Scotland and these provisions should be deleted 
from the Bill. 

Conclusions

23. As my firm indicated in its response to the Scottish Executive's Consultation Paper 
last year, there is a concern within the legal profession that the Executive and the 
Scottish Ministers have been "hijacked" into believing that the whole complaints 
handling system is flawed and requires radical reform.  Having been involved in the 
investigation of complaints and the provision of expert reports in litigation against 
solicitors, I believe this to be an erroneous view.  I acknowledge that there are cases 
where clients have been let down by the system and we need to identify what went 
wrong and how the system might be improved in order to minimize the risk of such 
problems happening again.  I do not, however, believe that there are large numbers 
of people who fall into this category.  Many of the people who have secured 
maximum publicity in their efforts to denigrate the present system are individuals who 
have failed to obtain the legal remedy which they were seeking against a lawyer or a 
firm for reasons which have been determined in open court or in correspondence 
from the Law Society's Complaints Committee or the Scottish Legal Services 
Ombudsman, but who still consider that the entire system has failed them. There will 
always be such people under any system for dealing with complaints.  Not every 
complaint is justified.  The purpose of this Bill is well intentioned and the Law Society 
has indicated that it supports the creation of an independent body for the investigation 
of complaints against solicitors.  Please allow that process to be truly independent 
and do not "build in" a bias in favour of the complainer and against the lawyer.  The 
legal profession does take its obligations to society very seriously and it does 
recognise the need to take action against those members who fall short of accepted 
professional standards.  The public interest dictates that Parliament should steer a 
straight path without favouring one interest group as against another.  This Bill fails to 
strike the necessary balance as it stands.  Hopefully the Committee's deliberations 
and consideration of all the evidence which is presented to it will enable the Bill to be 
modified and refined so that it produces a new complaints handling process which 
earns the respect of the complainer and the legal profession in equal measure and 
which is demonstrably an improvement on the former system. 
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Submission from Michael Spence for the Legal Profession and Legal Aid (Scotland) Bill 

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

o It appears to assume all complaints (which are not frivolous or vexatious) 
made against legal practitioners have merit and are just.  

o I do not agree that the running costs of the commission should be funded 
wholly by the legal profession - the commission should also receive public 
funds in order to be seen to be suitably and appropriately resourced.  
Although the proposal is that the polluter pays, this is not achieved.  As 
drafted the proposal is that the solicitor pays regardless of whether a 
complaint is upheld.  

o The present "complaints levy" is discriminatory.  It will give rise to conflicts of 
interest. It will be in the commission's interest to determine that complaints 
fall within its investigative/mediation powers because it is dependant upon the 
resultant levy to fund itself.

o Complaints made prematurely to the commission should be subject to the 
"frivolous or vexatious" test before being passed to the relevant practitioner.  

o Under the existing statutes, reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the 
professional body, but only by the complainer. There is no provision for an 
independent assessor of the commission's handling of complaints. This role 
should remain with the Ombudsman.  Appeal to the Ombudsman should be 
open to both complainer and practitioner.  

o There should be the right for all parties to appeal the commission's 
determinations and directions. This exists for conduct matters and will 
continue. An Appellate Tribunal should be established to conduct this 
function.

o In the interests of fairness, compensation not exceeding £20,000 should be 
payable also to the practitioner for inconvenience, time wasted, distress or 
stress of  being subject to or dealing with unfounded complaints.  

I would be grateful if you would put this email communication before the Justice 2 Committee. 
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Submission from Fife Council CJS for the Legal Profession and Legal Aid (Scotland) 
Bill

1. Fife Council Social Work Services welcomes the introduction of the Legal Profession and 
Legal Aid (Scotland) Bill and supports the general principles and aims, which it is 
understood are to reform the system for handling the complaints against lawyers by the 
creation of a new body, the Scottish Legal Complaints Commission and secondly to 
improve the delivery of all forms of publicly funded legal assistance.  In noting the key 
provisions of the Bill, the following comments are offered for the Committee’s 
considerations: 

2. The provision to establish a new Scottish Legal complaints Commission, led by a Board 
with a non-lawyer majority is a positive step that has the potential to increase public 
confidence in the regulatory system.

3. The provision establishing the new Commission as the sole body responsible for handling 
complaints about inadequate legal services, has the merit of creating a single pathway to 
deal with complaints, which will add clarity to the process for members of the public and a 
greater degree of independence and impartiality in the complaints system than is 
currently the case. 

4. There are no additional comments regarding the maximum level of compensation being 
raised to £20,000. 

5. The proposals allowing professional discipline to remain with the legal professional 
bodies and tribunals reflect practice that is common to other professional bodies, such as 
the British Medical Association.  Giving the Commission the handling and oversight role in 
relation to complaints may, as suggested in the original consultation process, help 
increase public confidence in the complaints handling system.  From a social work 
perspective, it is an important principle that such processes are seen to be open and 
independent.  These proposals may help to reduce the opportunity for conflicts of interest 
between the regulatory and representative functions of the legal professional bodies. 

6. There are no additional comments regarding the proposal to take first steps towards 
giving rights of audience and rights to conduct litigation to members of other 
professionals, or other bodies. 

7. The provision to transfer responsibility from the court to the Scottish Criminal Aid Board, 
with criminal legal aid being made available on an application to the Board, where a 
person is being prosecuted under solemn procedure is noted.  Also duly noted is the 
provision to establish a procedure, under which any person whose application for legal 
aid under these conditions has been refused, may apply to the Board for a review of the 
application.   

8. The critical issue in relation to these provisions, however, is likely to be the eligibility 
criteria upon which the Board determines that a person’s financial circumstances are 
such that the expenses of the case cannot be met without causing undue hardship to the 
person or the person’s dependants.  The proposed eligibility criteria could, either be 
decided by the Board, or alternatively be included as a provision in the Bill.  A further 
critical factor would lie in making any eligibility criteria publicly available.   

9. The inclusion of a provision in the Bill to this effect would be consistent with other 
elements of the Bill that are aimed at helping to increase public confidence in the criminal 
justice process.

10. There are no additional comments regarding the provisions to establish and maintain a 
register of advisers who are approved by the Board to provide advice and assistance. 
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Submission from Eric Baijal for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing to you having heard the Executive’s request for submission of evidence after 
publication of the above Bill.   

I am a second year trainee solicitor, employed by Miller Hendry Solicitors, Dundee.  The 
views expressed in this letter are my own. 

I have particular concerns in relation to the Bill’s proposals for dealing with 
complaints/regulation of solicitors.   

This response is concerned in particular with proposals for dealing with complaints/regulation 
of solicitors.  I have particular concerns which are as follows:- 

1 I believe the increase in compensation to be awarded on cases with inadequate 
professional service to £20,000 is unreasonable and unnecessary.  For junior solicitors, and 
in particular trainees, a £20,000 fine could lead to loss of livelihood.  I would urge the 
committee to consider the fairness and reasonableness of such a measure.   

2 My understanding is that the Law Society of Scotland have instructed an opinion from 
a leading human rights barrister.  I understand the opinion takes the view that the proposed 
commission is not ECHR compliant.  It would seem to be against public policy to legislate in a 
way that is directly incompatible with the ECHR.  Furthermore, I do not believe the proposed 
Scottish Legal Complaints Commission can be truly independent.  For example, there is no 
proper right of appeal for solicitors. 

3 It seems to be unfair and unjust that an innocent solicitor will have to bear the full cost 
of a complaint against him. 

4 As a junior solicitor entering the profession I am concerned that if these proposals are 
not altered, High Street firms will go out of business and jobs will be lost.   

I would be happy to discuss my concerns in more depth. 
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Submission from Stephen Tobin for the Legal Profession and Legal Aid (Scotland) Bill 

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

o It appears to assume all complaints (which are not frivolous or vexatious) 
made against legal practitioners have merit and are just.  

o I do not agree that the running costs of the commission should be funded 
wholly by the legal profession - the commission should also receive public 
funds. Although the proposal is that polluter pays, this is not achieved. As 
drafted the proposal is "solicitor pays" regardless of whether or not a 
complaint is upheld.  

o The present "complaints levy" is discriminatory. It will give rise to conflicts of 
interest. It being in the commission's interest to determine that complaints fall 
within its investigative/mediation powers because it is dependant upon the 
resultant levy to fund itself.

o Complaints made prematurely to the commission should be subject to the 
"frivolous or vexatious" test before being passed to the relevant practitioner.  

o Under the existing statutes reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the 
professional body, but only by the complainant. There is no provision for an 
independent assessor of the commission's handling of complaints. This role 
should remain with the Ombudsman. Appeal to the Ombudsman should be 
open to both complainant and practitioner.  

o There should be the right for all parties to appeal the commission's 
determinations and directions. This exists for conduct matters and will 
continue. An Appellate Tribunal should be established to conduct this 
function.

o In the interests of fairness, compensation not exceeding £20,000 should be 
payable also to the practitioner for inconvenience, time wasted, distress or 
stress of  being subject to or dealing with unfounded complaints.  

I would be grateful if you would put this letter before the Justice 2 Committee. 
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Submission from Andrew Todd for the Legal Profession and Legal Aid (Scotland) Bill 

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

o It appears to assume all complaints (which are not frivolous or vexatious) 
made against legal practitioners have merit and are just.  

o I do not agree that the running costs of the commission should be funded 
wholly by the legal profession - the commission should also receive public 
funds. Although the proposal is that polluter pays, this is not achieved. As 
drafted the proposal is "solicitor pays" regardless of whether or not a 
complaint is upheld.  

o The present "complaints levy" is discriminatory. It will give rise to conflicts of 
interest. It being in the commission's interest to determine that complaints fall 
within its investigative/mediation powers because it is dependant upon the 
resultant levy to fund itself.

o Complaints made prematurely to the commission should be subject to the 
"frivolous or vexatious" test before being passed to the relevant practitioner.  

o Under the existing statutes reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the 
professional body, but only by the complainant. There is no provision for an 
independent assessor of the commission's handling of complaints. This role 
should remain with the Ombudsman. Appeal to the Ombudsman should be 
open to both complainant and practitioner.  

o There should be the right for all parties to appeal the commission's 
determinations and directions. This exists for conduct matters and will 
continue. An Appellate Tribunal should be established to conduct this 
function.

o In the interests of fairness, compensation not exceeding £20,000 should be 
payable also to the practitioner for inconvenience, time wasted, distress or 
stress of  being subject to or dealing with unfounded complaints.  

I would be grateful if you would put this email before the Justice 2 Committee. 
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Submission from Vicki Provan for the Legal Profession and Legal Aid (Scotland) Bill 

I wish to make representations on certain aspects of the Bill which cause me concern. 

I have held a Practising Certificate as a solicitor since 1992 during which time I have delivered 
service to clients and had experience of managing their expectations on many types of remits 
and transactions. 

If the end result of a revised complaints procedure is risk management to a degree that 
manifests itself in refusal by solicitors to take on certain kinds of work, or letters of 
engagement from solicitors with more disclaimers on what the solicitor will not do than 
explanation of what he will actually do, that will be a poor result for the public. The LPLA Bill 
as drafted makes both points more likely than at the moment.  

The current process for a client with a complaint is:- 

1.      Intimating the complaint to the firm to be dealt with in accordance with the firm’s 
complaints procedure. 

2.      In the event of ongoing dissatisfaction, intimating the complaint to the Law Society. 

3.      In appropriate cases, appointment by the Law Society of a Reporter to investigate the 
complaint.

4.      In the event of dissatisfaction on handling of the complaint by the Law Society, 
complaining to the Scottish Legal Services Ombudsman about that handling as a result of 
which matters can be referred back to the Law Society to reopen the complaint. 

5.      Loss through professional negligence can be pursued through the civil courts (assisted, 
I would have thought, if there has been an adverse decision from the Law Society on the 
service supplied). 

The last point, namely the opportunity to raise an action of professional negligence, has not 
received proper emphasis in the analysis of the existing complaints process. The increase in 
compensation for inadequate professional service to £20,000 is evidence of that point. Court 
action for negligence exists as a remedy against all service providers.  The existing 
complaints procedure against lawyers is an additional remedy. 

The LPLA Bill replaces, for service complaints, the second stage of the above process 
(complaint to the Law Society) with the right to complain to the Scottish Legal Complaints 
Commission (SLCC).  My concerns about the proposed SLCC procedure are:- 

1.      Every complaint registered by the SLCC requires the firm against whom the complaint is 
made to pay a fee (apparently £300 is the suggested fee) which is non returnable even if the 
complaint is unfounded (even vexatious).  The person making the complaint pays nothing. 
This is “consumer friendly” but unfair to solicitors without the counter balance I mention at 
point 3. 

2.      There is no need for an aggrieved client to exhaust internal complaints procedures 
before submitting a complaint to the SLCC. 

3.      The “no cost to the client” procedure makes it unfairly attractive for a client to raise all 
issues through the SLCC rather than internal complaints procedures or court action for 
professional negligence. 
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4.      A more balanced approach would be for the firm to have the right to collect the £300 fee 
from the complainer in the event that :- 

(a)     internal complaints procedures have not been properly pursued; and/or 

(b)     their complaint is unsuccessful. 

5.      The SLCC seems to be a body financed by a levy on solicitors, controlled by others and 
accountable only to the Scottish Executive but not to solicitors.  This seems inherently unfair.  
In addition, solicitors will have no control at all on the costs of the body they are being asked 
to finance. 

6.      The point raised in the Opinion of Lord Lester of Herne Hill, QC obtained by the Law 
Society that the SLCC does not comply with the European Convention of Human Rights if 
there is no right of appeal to a Tribunal or Court is important. 

7.      Some complaints “fall asleep” if the complainer does not supply information to the Law 
Society within a reasonable timetable of being requested to do so. Removal of the 
Ombudsman from the process will inevitably mean that the SLCC ends up having to favour 
the complainer in such situations at the expense of what the solicitor or firm may consider to 
be fair. 

8.      Raising the compensation for inadequate professional service from £5,000 (a level 
which was raised from £1,000 in 2005) to £20,000 unfairly removes court adjudication on 
professional negligence from the rights of a solicitor/firm.  It is reasonable to assume that, if 
the amount of a claim is likely to be less than £20,000 the client will complain to SLCC rather 
than raise professional negligence proceedings.  The proposed SLCC process allows the 
clients (entirely free of cost or risk) to have the claim investigated and considered. Again this 
is unfair to the solicitor. 

My comments focus on those points where the balance is currently unfair to solicitors. I would 
hope that the Justice 2 Committee will be able to establish a better balance in its final 
proposal for the SLCC than currently exists in the LPLA Bill as drafted.   
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Submission from William Hardie for the Legal Profession and Legal Aid (Scotland) Bill 

I am concerned about the extensive changes in the above Bill, which will affect Scottish 
Solicitors.  I note that it is proposed that there will be a four-fold rise in compensation to 
£20,000 which appears to be an import from legislation being arranged separately to apply to 
England and Wales.  As Scottish law is one of the devolved areas dealt by the Scottish 
Executive should it not be considering Scottish solutions to Scottish issues?  The current 
upper limit of £5,000 is a level which had been raised from £1,000 last year. 

The proposed maximum amount for fines would appear to be particularly onerous on small 
firms particularly those in rural areas which may have tight margins and be more affected by 
competition than the larger firms which can diversify the type of work they can carry out and 
have large marketing budgets.  There could be access to justice issues as solicitors 
particularly in rural areas may have to consider on a risk management basis whether they 
should not carry out types of work which traditionally have given rise to complaints. 

For certain types of legal aid work the public require a choice of solicitors to consult in a rural 
area.  If work is restricted to very few firms there is more potential for conflicts of interest 
arising so a solicitor cannot act as they are already acting for another party.  The member of 
the public could have to travel to another town causing them inconvenience and expense. 
The bus services are not very frequent in some rural areas for members of the public to travel 
easily to other towns. 

It appears that the implementation of the provisions under the Bill if it becomes law would be 
dealt with independently from and not supervised by Scottish Ministers.  Should the Scottish 
Ministers not have responsibility for supervising this?  
Are there not Human Rights issues arising if there is no right of appeal to a Tribunal or Court? 

I understand that it is proposed that penalty expenses will be charged to the solicitor even 
although a complaint was held not to be justified.  This does not appear to be equitable. 
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Submission from Caroline Wallace for the Legal Profession and Legal Aid (Scotland) 
Bill

My principal concerns are as follows:- 

1. Whilst it is to be expected that at least some of the members of the Complaints 
Commission will be solicitors, there is no legal requirement for any members of the 
Commission to be practising solicitors. 
2. The members of the Complaints Commission are to be appointed by the Scottish 
Ministers and I therefore have concerns that they will not be truly "independent". 
3. The Complaints Commission has power to award compensation of up to £20,000 in 
the event that a complaint is upheld against a solicitor.  Prior to 2005 the maximum amount of 
compensation which could be awarded was £1,000 and this was increased to £5,000 in 2005.  
An increase to £20,000 is excessive. 
4. The only appeal against a finding of inadequate professional service is to a 
committee comprising other members of the Complaints Commission and not to an 
independent appeal body or court. 
5. Currently the investigation of complaints by the Law Society's complaints office is 
dealt with by a staff of 38.  Reports are provided by a mixture of solicitors and non solicitors.  
The solicitors provide their reports free of charge and a modest charge is made by the non 
solicitor reporters.  The new body will comprise between 50 & 60 staff excluding Board 
members.  It is anticipated that the costs will be funded partly by an annual general levy on all 
solicitors and Advocates (estimated to be £120) and partly a specific levy of £300 on 
practitioners who generate a complaint.  The specific levy is a matter of considerable concern 
as it is excessive and payable irrespective of whether the complaint is upheld or rejected.   
There is no corresponding requirement for a complainer to make any payment when lodging a 
complaint or in the event that the complaint is rejected. 

I do not consider that the proposals strike a fair balance between the need to protect 
members of the public in circumstances where a solicitor has provided an inadequate 
professional service and the need to protect the interests of individual members of the 
profession who may be the victims of a series of trivial complaints from former clients who 
may have an agenda of their own to pursue against the solicitor. 

Whilst a large firm such as Shepherd+ Wedderburn may not find the levels of compensation 
and specific levy a particular problem, these proposals will have a major impact upon my 
fellow professionals practicing in smaller firms.  Not all firms have such vast resources and 
funding available to them and these proposals will expose members of the legal profession to 
the risk of vexatious complaints by disgruntled clients.   Such a complaint would lead to a 
huge amount of time being spent answering what might be regarded as unfounded 
allegations, and even if the Complaints Commission decides in the end of the day that there is 
no case to answer, the solicitor would have spent a lot of time in dealing with the complaint 
and have been charged £300 by the Complaints Commission's simply for them dealing with 
the complaint.  Worse still, if a finding of inadequate professional service is made against a 
solicitor and they decide to challenge that finding, the appeal is dealt with by other members 
of the Complaints Commission and not by an independent body.  Your only recourse to an 
independent body is to seek a judicial review of the Appeal Committee's decision. 

In light of the above, I do not consider the establishment of the Complaints Commission to be 
an appropriate or wise course of action to follow.   

Regards 
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Submission from Mike Walsh for the Legal Profession and Legal Aid (Scotland) Bill 

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

o It appears to assume all complaints (which are not frivolous or vexatious) 
made against legal practitioners have merit and are just.  

o I do not agree that the running costs of the commission should be funded 
wholly by the legal profession - the commission should also receive public 
funds. Although the proposal is that polluter pays, this is not achieved. As 
drafted the proposal is "solicitor pays" regardless of whether or not a 
complaint is upheld.  

o The present "complaints levy" is discriminatory. It will give rise to conflicts of 
interest. It being in the commission's interest to determine that complaints fall 
within its investigative/mediation powers because it is dependant upon the 
resultant levy to fund itself.

o Complaints made prematurely to the commission should be subject to the 
"frivolous or vexatious" test before being passed to the relevant practitioner.  

o Under the existing statutes reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the 
professional body, but only by the complainant. There is no provision for an 
independent assessor of the commission's handling of complaints. This role 
should remain with the Ombudsman. Appeal to the Ombudsman should be 
open to both complainant and practitioner.  

o There should be the right for all parties to appeal the commission's 
determinations and directions. This exists for conduct matters and will 
continue. An Appellate Tribunal should be established to conduct this 
function.

o In the interests of fairness, compensation not exceeding £20,000 should be 
payable also to the practitioner for inconvenience, time wasted, distress or 
stress of  being subject to or dealing with unfounded complaints.  

I would be grateful if you would put this letter before the Justice 2 Committee. 
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Submission from Robbie Wishart for the Legal Profession and Legal Aid (Scotland) Bill 

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

o It appears to assume all complaints (which are not frivolous or vexatious) 
made against legal practitioners have merit and are just.  

o I do not agree that the running costs of the commission should be funded 
wholly by the legal profession - the commission should also receive public 
funds. Although the proposal is that polluter pays, this is not achieved. As 
drafted the proposal is "solicitor pays" regardless of whether or not a 
complaint is upheld.  

o The present "complaints levy" is discriminatory. It will give rise to conflicts of 
interest. It being in the commission's interest to determine that complaints fall 
within its investigative/mediation powers because it is dependant upon the 
resultant levy to fund itself.

o Complaints made prematurely to the commission should be subject to the 
"frivolous or vexatious" test before being passed to the relevant practitioner.  

o Under the existing statutes reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the 
professional body, but only by the complainant. There is no provision for an 
independent assessor of the commission's handling of complaints. This role 
should remain with the Ombudsman. Appeal to the Ombudsman should be 
open to both complainant and practitioner.  

o There should be the right for all parties to appeal the commission's 
determinations and directions. This exists for conduct matters and will 
continue. An Appellate Tribunal should be established to conduct this 
function.

o In the interests of fairness, compensation not exceeding £20,000 should be 
payable also to the practitioner for inconvenience, time wasted, distress or 
stress of  being subject to or dealing with unfounded complaints.  

I would be grateful if you would put this letter before the Justice 2 Committee. 
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Submission from Rachel Wood for the Legal Profession and Legal Aid (Scotland) Bill 

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

 It appears to assume all complaints (which are not frivolous or vexatious) made 
against legal practitioners have merit and are just.

 I do not agree that the running costs of the commission should be funded wholly by 
the legal profession - the commission should also receive public funds. Although the 
proposal is that polluter pays, this is not achieved. As drafted the proposal is "solicitor 
pays" regardless of whether or not a complaint is upheld.  

 The present "complaints levy" is discriminatory. It will give rise to conflicts of interest 
as it is in the commission's interest to determine that complaints fall within its 
investigative/mediation powers because it is dependant upon the resultant levy to 
fund itself.

 Complaints made prematurely to the commission should be subject to the "frivolous 
or vexatious" test before being passed to the relevant practitioner.  

 Under the existing statutes, reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the professional body, 
but only by the complainant. There is no provision for an independent assessor of the 
commission's handling of complaints. This role should remain with the Ombudsman. 
Appeal to the Ombudsman should be open to both complainant and practitioner.

 There should be the right for all parties to appeal the commission's determinations 
and directions. This exists for conduct matters and will continue. An Appellate 
Tribunal should be established to conduct this function.

 In the interests of fairness, compensation not exceeding £20,000 should be payable 
also to the practitioner for inconvenience, time wasted, distress or stress of  being 
subject to or dealing with unfounded complaints.  

I would be grateful if you would put this letter before the Justice 2 Committee. 
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Submission from Aileen McInnes for the Legal Profession and Legal Aid (Scotland) Bill 

I wish to make representations on certain aspects of the Bill which cause me concern. 

I have held a Practising Certificate as a solicitor since 1986 during which time I have delivered 
service to clients and had experience of managing their expectations on many types of remits 
and transactions. 

If the end result of a revised complaints procedure is risk management to a degree that 
manifests itself in refusal by solicitors to take on certain kinds of work, or letters of 
engagement from solicitors with more disclaimers on what the solicitor will not do than 
explanation of what he will actually do, that will be a poor result for the public. The LPLA Bill 
as drafted makes both points more likely than at the moment.  

The current process for a client with a complaint is:- 

1. Intimating the complaint to the firm to be dealt with in accordance with the firm’s 
complaints procedure. 

2. In the event of ongoing dissatisfaction, intimating the complaint to the Law Society. 

3. In appropriate cases, appointment by the Law Society of a Reporter to investigate the 
complaint.

4. In the event of dissatisfaction on handling of the complaint by the Law Society, 
complaining to the Scottish Legal Services Ombudsman about that handling as a result of 
which matters can be referred back to the Law Society to reopen the complaint. 

5. Loss through professional negligence can be pursued through the civil courts 
(assisted, I would have thought, if there has been an adverse decision from the Law Society 
on the service supplied). 

The last point, namely the opportunity to raise an action of professional negligence, has not 
received proper emphasis in the analysis of the existing complaints process. The increase in 
compensation for inadequate professional service to £20,000 is evidence of that point. Court 
action for negligence exists as a remedy against all service providers.  The existing 
complaints procedure against lawyers is an additional remedy. 

The LPLA Bill replaces, for service complaints, the second stage of the above process 
(complaint to the Law Society) with the right to complain to the Scottish Legal Complaints 
Commission (SLCC).  My concerns about the proposed SLCC procedure are:- 

1. Every complaint registered by the SLCC requires the firm against whom the 
complaint is made to pay a fee (apparently £300 is the suggested fee) which is non returnable 
even if the complaint is unfounded (even vexatious).  The person making the complaint pays 
nothing. This is “consumer friendly” but unfair to solicitors without the counter balance I 
mention at point 3. 

2. There is no need for an aggrieved client to exhaust internal complaints procedures 
before submitting a complaint to the SLCC. 

3. The “no cost to the client” procedure makes it unfairly attractive for a client to raise all 
issues through the SLCC rather than internal complaints procedures or court action for 
professional negligence. 

4. A more balanced approach would be for the firm to have the right to collect the £300 
fee from the complainer in the event that :- 

(a) internal complaints procedures have not been properly pursued; and/or 
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(b) their complaint is unsuccessful. 

5. The SLCC seems to be a body financed by a levy on solicitors, controlled by others 
and accountable only to the Scottish Executive but not to solicitors.  This seems inherently 
unfair.  In addition, solicitors will have no control at all on the costs of the body they are being 
asked to finance. 

6. The point raised in the Opinion of Lord Lester of Herne Hill, QC obtained by the Law 
Society that the SLCC does not comply with the European Convention of Human Rights if 
there is no right of appeal to a Tribunal or Court is important. 

7. Some complaints “fall asleep” if the complainer does not supply information to the 
Law Society within a reasonable timetable of being requested to do so. Removal of the 
Ombudsman from the process will inevitably mean that the SLCC ends up having to favour 
the complainer in such situations at the expense of what the solicitor or firm may consider to 
be fair. 

8. Raising the compensation for inadequate professional service from £5,000 (a level 
which was raised from £1,000 in 2005) to £20,000 unfairly removes court adjudication on 
professional negligence from the rights of a solicitor/firm.  It is reasonable to assume that, if 
the amount of a claim is likely to be less than £20,000 the client will complain to SLCC rather 
than raise professional negligence proceedings.  The proposed SLCC process allows the 
clients (entirely free of cost or risk) to have the claim investigated and considered. Again this 
is unfair to the solicitor. 

My comments focus on those points where the balance is currently unfair to solicitors. I would 
hope that the Justice 2 Committee will be able to establish a better balance in its final 
proposal for the SLCC than currently exists in the LPLA Bill as drafted.   
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Submission from Aileen Smith for the Legal Profession and Legal Aid (Scotland) Bill 

I, Aileen M. Smith, am a solicitor with Dundee City Council, 21 City Square, Dundee DD1 3BY 
and am writing with regard to the levy which it is proposed be paid by all practising solicitors 
to fund the establishment and functioning of the Scottish Legal Complaints Commission. In 
my view this levy should be payable only by solicitors in private practice. It would be 
inequitable that public authorities (ultimately the taxpayer) should be required to pay it on 
behalf of their staff, or that solicitors in the public sector should require to pay it themselves.    

The purpose of the Scottish Legal Complaints Commission primarily relates to the 
management of complaints about provision of inadequate professional services. It will 
determine which are "conduct" complaints, and which are "services" complaints. It will then 
determine procedure, investigate and adjudicate in relation to services complaints only. 
Conduct complaints will be remitted to be dealt with by the existing disciplinary bodies, as 
before. The establishment and running of the Commission is to be funded by an annual 
general levy, to be paid by all practising advocates and solicitors. 

It is inequitable that all practising solicitors should be expected to fund the Commission.  The 
issue of inadequate professional services only arises in relation to private practitioners. For 
public sector solicitors, such issues would be dealt with in the context of an 
employer/employee relationship. An in-house solicitor who was failing to provide an adequate 
professional service would be subject to his/her employers disciplinary rules, and might 
ultimately be dismissed. It is inconceivable that a dis-satisfied employer in this situation would 
make a complaint to the Law Society rather than take disciplinary action. In any case, the 
Commission's powers under section 8 to reduce fees, pay compensation etc., have no 
application in an employment situation.  Additionally, the public sector usually has insurance 
in place to cover losses arising from the actions of employees, including solicitors. 

Clearly it is the intention of Parliament that the cost of regulating the profession should be met 
by the profession, and not by the taxpayer.

If the levy is payable by public authorities in respect of every practising solicitor they employ, 
this aim will be defeated. The taxpayer will be funding a body whose function is entirely to 
police solicitors in private practice.  

I would therefore submit that the levy should be paid only by solicitors practising in the 
private, not the public, sector, and would ask that an appropriate amendment be made to the 
Bill.
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Submission from Alan MacKay for the Legal Profession and Legal Aid (Scotland) Bill 

I have been a qualified solicitor for over 35 years. My views are my own and 
not those of my firm. 

I do entirely support the views expressed by the Law Society of Scotland in 
its submissions to you and wish to be held associated with these and in 
addition I concur with the views expressed by Lord Lester of Herne Hill QC 
in his Opinion. 

I do not think members of the legal profession are expressing concern in a 
self-centred way in this matter but instead there is great concern for the 
public interest. 

As I share the above views expressed to you I do not see any need to express 
my own views at length but I think the particular areas of concern to 
solicitors are (and these ought to be of concern to members of the public as 
well)

1.  The manner of charging for complaints which seems to me unfair in laying 
the cost of all complaints ultimately on members of the profession 
irrespective of the merits or outcome of the complaint so that those 
solicitors who attract no complaints will pay  for those that do and in 
cases where a complaint is unjustified the solicitor will have a cost in 
respect of the complaint charged to him or her as well 

2.  The prospect that compensation for Inadequate Professional Services could 
be up to £20,000 which is a very substantial amount  and which could involve 
many firms in not taking on some kinds of low paid work (without anyone else 
being prepared to do so). Such awards are likely to be in cases involving 
perceived professional negligence which I believe should be a  matter for 
the Courts (where there are rights of appeal). 

This would be a particular concern for legal aid practitioners whose income 
from Civil Legal Aid is already paid at a very low level  (less than has 
been pointed out too often than plumbers and garage mechanics) 

3 There are a number of Human Rights issues including the manner of 
appointments proposed to the Complaints Board being by Scottish Ministers 
with consequent perceived lack of independence, the lack of rights of appeal 
against complaints by the Commission on service complaints and the method of 
payment of "case fees" even where a complaint is unjustified.  

4. The proposed removal from the profession of Guarantee Fund and Master 
Policy both of which are regarded as perfectly well operated without any 
apparent mandate or proven need for this. 

5 Many of the proposals although no doubt well meaning seem ill thought out 
with little apparent consideration to what adverse effect they will be 
likely to have on the provision of legal services in Scotland not least in 
relation to the costs involved (probably on basis of experience of matters of 
this kind much underestimated) and  which are to be borne ultimately by 
members of the legal profession from their own pockets. 

I trust these representations will be of assistance to your Committee. 
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Submission from Alastair Duthie for the Legal Profession and Legal Aid (Scotland) Bill 

If this bill is not amended it will have a detrimental effect on the quality of life of Scottish 
people.  The quality of legal services to clients will be worse and an excellent legal system will 
have been irretrievably damaged. 

The Scottish legal system is recognised as one of the best in the world.  Changes should be 
based on reality. The vast majority of clients are extremely happy with the service they have 
from their own solicitor although they may have a different perception about other solicitors.   

If a solicitor is negligent he should be liable without limit for the losses resulting from his 
negligence in the same way as a doctor, accountant, plumber etc would be, and the same 
procedures should operate for awarding compensation, i.e. through the courts. 

If the Board can award up to £20,000 against a solicitor for inadequate professional service 
the solicitor will inevitably have to “guard his own back” This will result in solicitors: 

declining complex cases  

declining clients perceived as potentially difficult  

having to impose more cumbersome and expensive procedures in case things go wrong.   

That will increase client dissatisfaction, increase the number of complaints and increase the 
cost of dealing with complaints – everyone will lose. 

Compensation limit

The present limit of £5,000 should not be increased.  The Scottish system is different from the 
English one and the English white paper solution should not be imported to Scotland. 

Representation on the Board

At least one practicing solicitor should be included on the board. 

General levy (estimated at £120) 

Governments are not good at estimating running costs of new bodies, organisations, 
projects.  If there is to be a general levy imposed on solicitors it should be at a fixed amount 
subject to inflation increases. 

Specific levy

This is a very unreasonable proposal.  If the argument is “polluter pays” the way to achieve 
this is by  applying a higher levy to those solicitors against whom inadequate professional 
service complaints are upheld.  Most solicitors and most members of the public would see 
that as fair.  It is very unreasonable to impose an obligation to pay a specific levy - £300? 
£400? £500? to be paid by the solicitor even if the complaint is unjustified – especially in our 
line of business where dissatisfaction (particularly in contentious matters) is sometimes 
inevitable even if the solicitor may have done a perfect job. 

When some people learn that solicitors have to pay e.g. £300 for processing of a complaint 
(even if the complaint is found unjustified) they will rightly assume that the solicitor may pay 
them £300 to get rid of the complaint rather than pay £300 to fund the complaint and then 

444



LB452 

have to deal with it.  Most members of the public would not dream of doing that, but a 
significant number would.  It will happen.  It would be naive to think otherwise. 

How would a joiner feel if he had to pay £300 for each unjustified complaint? 

Would that be acceptable to a teacher – a doctor – a politician? 

How would you feel if someone complained about you personally without good reason and 
you (not they) had to pay £300 to pay for their complaint based not on negligence but purely 
on inadequacy of service. 

Young people will be scared to become solicitors

The majority of young people thinking of becoming solicitors want to be “high powered” 
corporate lawyers – probably because of their perception based on films and TV shows.  
There has been a dramatic reduction in the number of young people interested in a career 
handling “ordinary” legal business.  Tell these people that 

they can be “fined” £20,000 if the service they provide to any of the many clients they will 
have to act for simultaneously is deemed “inadequate” and that  

they will have to pay £300 for an unjustified complaint  

and there will be a shortage of lawyers, and reduced competition between legal firms, 
resulting in increased costs to clients. 

There will be “advice deserts”.  An increasing number of people would be unable to find a 
solicitor to act for them – especially potentially difficult clients, clients outwith the main 
population centres and clients with jobs which are potentially problematic. 

If these changes are brought about as proposed, the Scottish Parliament will be responsible 
for having created an antagonistic relationship between solicitors and clients and will at a 
stroke have destroyed the spirit of mutual co-operation and respect which exists in the vast 
majority of cases now and results in a very high level of client satisfaction. 

Summary

1.      Retain £5,000 as the level of compensation.
2.      Provide for solicitor representation on the board.
3.      Enable right of appeal to the court.
4.      Cap the general levy.
5.      Drop the proposal to charge the specific levy in all cases of complaints.  
6.      Instead apply a higher levy in cases of upheld complaints.

445



LB454 

Submission from Alistair Buttery for the Legal Profession and Legal Aid (Scotland) Bill 

Over the past few weeks the Law Society of Scotland have highlighted a number of very 
serious concerns over this proposed Bill. I attach a copy of an email received recently from 
the Society. I agree fully with the Society's concerns and would align myself with them.

While I can see there being merit in a new body being set up to deal with service complaints 
the proposals with regard to funding by levies imposed on the profession and on practitioners 
are wholly inequitable and contrary to justice. As the proposals stand it would appear that the 
practitioner against whom a complaint is made will require to pay a levy of about £300 
irrespective whether there is any merit in the complaint or whether it is upheld. In my view it is 
wholly unreasonable and unjust to expect a practitioner to pay a levy in a case where a 
complaint is not upheld. In such a case that levy should be paid by the complaining party. Any 
proposals to the contrary taint the legal system which we serve.

In my experience the vast majority of solicitors take very seriously their duties to their clients 
and the Courts, and try to provide a good legal service acting with honesty and integrity. Work 
is still done by local firms under the Advice and Assistance and Legal Aid schemes despite 
the poor rates of remuneration. In many cases work is still done on a pro bono basis. Without 
doubt, if legislative effect is given to the proposals that practitioners pay a levy in every case, 
the effect will be that it will no longer be possible to take on that less remunerative or pro bono 
work since at the very least every case will need to generate fees of at least £300 to cover the 
possibility of a client complaint, whether justified or otherwise. 

While I would never wish to see that happen, since I have been brought up to believe that it is 
a necessary part of a solicitor's role to assist and represent the vulnerable and less able, that 
will be the economic reality of the situation. It would be shameful for the Executive to drive the 
profession to that position and effectively deny access to justice for that part of society.

I trust the Executive will give consideration to these submissions and revise the proposals in 
the draft Bill to take into account the Society's objections and concerns.

Thank you
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Legal Profession and Legal Aid (Scotland) Bill - Summary of Content 

The Scottish Executive introduced this Bill to the Scottish Parliament on 1  
March 2006. The Bill has five Parts. Part 1 – the Scottish Legal Complaints
Commission, Part 2 – Conduct Complaints: Other Matters, Part 3 – Legal  
Profession: Other Matters, Part 4 – Legal Aid, and Part 5 – General, and
has four schedules.

Part 1: The Scottish Legal Complaints Commission  

Part 1 of the Bill establishes a new statutory body in addition to the  
existing legal professional bodies to handle complaints about the service  
provided by solicitors, advocates, conveyancing or executry practitioners  
and those exercising a right to conduct litigation or a right of audience  
under the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990.  
The Bill covers firms of solicitors, incorporated practices and limited
liability partnerships.  

The new Scottish Legal Complaints Commission will act as a gateway for  
complaints about practitioners from any person having an interest;  
generally speaking, but not exclusively, clients. The Commission will  
handle complaints about inadequate professional service (IPS) instead of  
the Society and the Faculty of Advocates as well as some functions of the  
Scottish Legal Services Ombudsman and the Scottish Solicitors Discipline  
Tribunal in relation to service complaints.  

The powers of the Legal Services Complaints Commission are similar to  
those which the Society currently exercise under the Solicitors (Scotland)  
Act 1980 but have some significant differences. Most important is the  
power in Section 8 – to direct a practitioner to pay compensation of up to  
£20,000 to the client (including an amount for loss suffered or  
inconvenience or distress caused to the client as a result of the IPS). The  
current upper limit of IPS is £5,000. The Commission will be able to  
enforce its decision in the same way as an extract registered decree
arbitral in its favour bearing a warrant for execution issued by the Sheriff  
Court.

The legal professional bodies and their discipline tribunals will continue to  
handle professional misconduct and unsatisfactory professional conduct  
complaints. The Commission must refer complaints about the conduct of  
lawyers to the professional bodies for investigation but can oversee the  
handling of conduct complaints. The Bill will abolish the Scottish Legal  
Services Ombudsman. There is no appeal to the court under the Bill.
Courts can only become involved through an action for judicial review of  
the Commission’s decisions.  

The body will be funded by a general levy on legal practitioners and a levy  
on complaints. The first will be a general levy on every practising legal  
practitioner, the second will be a specific levy on practitioners who have a  
chargeable complaint (i.e. a services complaint) made to the Commission  
which has not been resolved at source and which the Commission  
determines is eligible for consideration.  

The financial memorandum published with the Bill estimates that the  
running costs of the Commission will be £2.4 million pounds met from  
funds generated by both levies. On that basis the memorandum states  
that the level of the annual general levy would be £120 and that of the  
specific levy £300. The Executive is funding the start-up costs estimated  
at £450,000. The financial memorandum estimates that the Commission  
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will have a staff of between 50 and 60 people.  

The Commission will also be given, under Section 29 of the Bill, a power  
to oversee the effectiveness of the Guarantee Fund and the Master Policy  
and it is expected to monitor turnaround times in settling claims. The  
Commission will publish an annual report which Scottish Ministers will lay  
before the Scottish Parliament.  

Part 2: Conduct Complaints: Other Matters  

Part 2 provides further powers for the Law Society of Scotland to deal with  
unsatisfactory professional conduct including the powers to censure  
solicitors, direct solicitors to attend education or training courses, direct  
solicitors to pay the Council a fine not exceeding £2,000 and direct the  
practitioner to pay the client compensation not exceeding £5,000. The  
Scottish Solicitors Discipline Tribunal is also provided in Section 38 with  
power to award compensation for professional misconduct up to £5,000.  

Part 3: Legal Profession: Other Matters  

This part covers issues such as the Constitution of the Scottish Solicitors  
Discipline Tribunal, which will in future comprise equal numbers of  
solicitors and non –solicitor members; increasing the borrowing limit of  
the Scottish Solicitors Guarantee Fund to £1,250,000; increasing the  
Society’s powers to safeguard the interests of clients where a solicitor is  
struck off or suspended; allow unqualified persons who have rights of  
audience or rights to conduct litigation under the Law Reform  
(Miscellaneous Provisions) (Scotland) Act 1990 to prepare court  
documents and to ensure that Notaries Public will require to be practising
solicitors.  

Part 4: Legal Aid  

Part 4 concerns Legal Aid and transfers the power to grant legal aid in  
solemn cases from the courts to SLAB, gives further powers to SLAB to  
fund non legally qualified advisors, and makes technical changes in the  
arrangements for contributions in payments out of property recovered in  
civil legal aid cases.  

Part 5: General

This general part deals with certain exceptions of services which are  
reserved to the UK Parliament to legislate upon, ancillary provisions and  
the powers relating to regulation of orders, interpretation, minor and  
consequential modifications and the short title and commencement.  

The schedules deal with further detail about the Scottish Legal Complaints
Commission and its appointment, constitution and dis-establishment.  
Under schedule 1 the Scottish Ministers are empowered to appoint the  
members of Commission, they are also entitled to remove a member from  
office. The Commission’s remuneration is determined by Scottish Ministers  
and the Commission with the approval of Scottish Ministers appoints the  
Chief Executive.  

Schedule 1 also makes provision for the Commission to establish an  
Appeals Committee and determine the composition of its Committees and  
give the Commission general powers, including powers of delegation.  
Scottish Ministers will also have an overriding power to give directions as  
to the exercise of functions by the Commission. Schedule 2 provides  
further powers to the Commission to require the delivery of documents.  
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Schedule 3 provides further rules as to the Commission’s practice and  
procedure and Schedule 4 contains minor and consequential  
modifications.  

Legal Profession and Legal Aid (Scotland) Bill - Summary of Key 
Areas of Concern

The Society made it clear when it called for an independent complaints
handling body that it must be demonstrably better than the current  
system, particularly so given the cost and disruption involved. There are a  
number of areas where the Society believes this is not the case.  

Issues Affecting Solicitors  

Cost
There is no proper cost or cost-benefit analysis of the proposed new  
Scottish Legal Complaints Commission. However, it is likely to cost more  
than the Society’s existing Client Relations Office, particularly as the work  
currently carried out largely on a voluntary basis by committee members  
and Reporters will be conducted by paid employees. This will be met by a  
general levy on the legal profession as well as fees charged to solicitors  
for every case considered, whether upheld or not.

Compensation
The increase in compensation for Inadequate Professional Service from  
£5,000 (a level which was raised from £1,000 just last year) to £20,000 is  
excessive and no explanation for such a large rise is given. The English  
white paper on complaints handling introduced the £20,000 figure – it  
appears that an English solution is being imported to resolve a perceived  
Scottish problem, despite the promise of Scottish solutions for Scottish  
issues.

No-fault liability 
The charging mechanism for the Commission is based on the principle of  
“polluter pays”. Yet the system would be more accurately described as  
one based on the principle of “solicitor pays” as the practitioner will be  
expected to pay case fees whether or not a complaint is upheld. In  
addition, the solicitor will pay the full costs of mediation through the  
Commission. The Society would rather that where a complaint is upheld  
the solicitor pays a higher case handling fee rather than a flat handling fee  
applying to all cases.  

Conduct issues 
The Commission will have the power to force the Society to action certain  
conduct issues. Losing control of conduct goes right to the heart of what it  
means to be a profession.  

Guarantee Fund/Master Policy
The Bill gives the Commission the power to oversee the running of both  
the Master Policy and the Guarantee Fund. The justification for such  
powers is not clear and there was no mandate for their introduction in the  
Scottish Executive’s consultation. The administration of the Master Policy  
and claims made under that policy are not decided by the Society. These  
are unique and robust public protections. However, they also represent a  
further expense to solicitors – in addition to regulatory costs and
potential compensation pay-outs – which will have to be taken into
account when carrying out risk management audits.  
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Issues Affecting Solicitors and their Clients  

“Access to Justice” 
The Bill may cause particular problems for legal aid practitioners. Firstly,  
practices with marginal profit levels would not be able to absorb the  
increased costs. Secondly, risk management considerations may lead
practitioners to conclude that certain types of work present too much of a
risk for too little return. In other words, a routine piece of civil legal aid  
work bringing in £150 may not be worth taking on when it could attract a  
complaint fee of several hundred pounds and, potentially, a compensation
claim of up to £20,000. Also, the bread and butter of High Street firms  
around Scotland – conveyancing, matrimonial and family matters – often  
involve demanding clients and are more likely to lead to complaints than  
other types of work.  

There is the prospect that a combination of the above factors – general  
costs, excessive compensation levels, the high-risk/low pay of Legal Aid  
Work and the general unfairness of the proposed new system – could lead  
to a number of firms either ceasing to trade or deciding not to do  
particular types of work which traditionally have brought complaints. This  
could mean, particularly in rural areas with small firms, that the number  
of solicitors decline and that in some areas it might be difficult for clients  
to get advice about particular types of business. Law Centres could be hit  
harder than most as their workload is based on this type of work and  
often involves the most difficult clients. In other words, “advice deserts”  
would be created. This would clearly not be in the public interest.  

Issues Affecting Solicitors, Clients and the Wider Public

Economic Impacts
In addition to the damaging effect on access to justice, a downturn in the  
solicitors’ profession could have potentially serious economic impacts,  
particularly in rural areas. The turnover of the profession approaches £1
billion per annum and solicitors’ businesses employ around 20,000 people.  
Yet the profession is more than 99% complaint-free.  

Independence
The Commission will not be considered independent if, as proposed,
appointments to its board are made by Scottish Ministers.  

Human Rights
It is unlikely the new system will comply with the European Convention on  
Human Rights because: the board will be appointed by Ministers and will  
not guarantee solicitor representation; case fees will be paid even if a  
solicitor is exonerated; there will only be an internal right of appeal for the  
public or the profession about a decision by the Commission on a service  
complaint.

Negligence
The Commission will take on the functions of the courts in negligence  
matters where the claim is less than £20,000, even though there is no  
consultation mandate to do so. Again, this is likely to raise issues in  
relation to ECHR compliance. The Society believes negligence should  
remain a matter for the courts.
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Submission from Alister Fraser for the Legal Profession and Legal Aid (Scotland) Bill 

I have the following points about the above bill. 

I appreciate that there is the political will to establish an independent 
complaints body regulating some aspects of the conduct of the legal 
profession. 

Whilst I believe a truly independent complaints body is a benefit to all 
involved I believe also that it is incumbent upon Scottish politicians in 
establishing that body to do so in a way which complies with the principles 
of natural justice and honours the human rights of all involved. 

A failure to do so will disgrace those politicians and our still young 
democracy -- we currently associate human rights violations with countries 
with far less experience of democracy than ours -- it is important that we 
do not seek to join their number. 

This system, if it does not operate effectively, will operate to destroy 
the service relationship which exists between solicitor and client, will 
increase matter handling costs and will lead to solicitors declining to act 
for those people and in those areas where complaints are likely. 
Complaints generally come from a small proportion of persons, generally 
those who do not have a huge grip on what they are trying to achieve and 
are hugely frustrated by what they don't understand. 

These people need advice -- if the penalty for handling is too high they 
simply won't get that advice. 

In relation to the specifics I believe that the following should be 
considered. 

1     It is important that the appointments to the Scottish Legal 
Complaints Commission are made as if they were judges -- their role will be 
      quasi-judicial and they need to be people of experience, 
unimpeachable integrity and fair mindedness. If they are not legally 
qualified they    need access to advice. 

2     In making their judgements the SLCC need to operate on the basis of 
evidence and in line with the principles of natural justice and law. In 
the developed world we have no traditions of arbitrary decision taking, 
indeed prior generations spent time and energy ensuring that we   aren't. 

3     The SLCC should have the power to make costs awards against either 
side of the complaints -- what you may find is that you get 
vexatious complainers and they need to be discouraged or you will find that 
the process is clogged with unworthy complaints.  I do not  say that the 
SLCC will wish to make awards against complainers in the normal course but 
it is important that, if so minded, they can. 

4     The power to impose financial penalties should be variable and 
expressed either by reference to specific types of complaint or a set 
tariff expressed by the SLCC within the statutory limits. 
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Submission from Andrew Macdonald for the Legal Profession and Legal Aid (Scotland) 
Bill

I wish to comment on the proposals contained in the Legal Profession and Legal Aid 
(Scotland) Bill as follows: 

I am the Managing Partner of Blair Cadell Solicitors.  We are a firm of 4 partners with a staff 
of 20, working from two offices, and undertaking a range of private client, residential and 
commercial property and business services.  I am also the Client Relations Partner of the 
firm.

 My colleagues and I strongly support the proposal of the setting up of a new Scottish 
Legal Complaints Commission, clearly independent of the Law Society of Scotland.  
This answers what I have long regarded as the paramount need to go at least some 
way to redressing the fundamental public perception (however unjustified this may 
be) that in handling complaints against solicitors, the Law Society of Scotland cannot 
possibly be impartial, and will always in some way be “just looking after their own”.

 In principle, an independent SLCC, properly constituted and fairly regulated in its own 
right, should eliminate this ever present negative spin in the matter of Inadequate 
Professional Service complaints.  In my view, and my experience in complaint 
handling, this should provide better opportunities for mediation and dispute resolution 
from the start.

 IPS complaints do actually arise in a very, very small percentage of cases when 
considered against the overall body of work carried out by Scottish Solicitors.  The 
removal of a substantial and erroneous negative perception about the conduct of IPS 
complaints has to be a good thing.

 The LSS will of course quite rightly continue to look after the issues of Professional 
Misconduct and Unsatisfactory Professional Conduct (PM/UPM).   

 The above principle aside however:

o I very strongly object to the proposal for an arbitrary 400% uplift in the 
compensation limit from £5,000 to £20,000.  Such a figure appears to be 
penal in nature, and surely does not bear any relation to the scale of 
acceptable compensation in the vast majority of IPS complaint situations.  
This sort of potential liability would have a very significant and negative 
impact on solicitors firm’s risk assessment.

o If the profession at large is receptive to the idea of the SLCC, and by 
extension, the additional funding cost that it is likely to bring upon itself as a 
result (also bearing in mind that the profession’s support is for a means of 
improving public perception, in circumstances where the public are in fact 
already very well catered for under the long standing present system) I think 
that it is only right that the levy system is both fair and reasonable.  There is 
much work still to be done here, particularly in regard to the operation of the 
“specific levy”.

 Further detailed analysis and justification of cost-benefit is required.  
 It is patently unfair and unacceptable that a solicitor should be faced 

with a levy (possibly at a penal rate) whether or not a complaint is 
upheld.   

 Vexatious or trivial complaints must be filtered and ruled out. 

o There cannot under any circumstances be a blurring of the line between IPS 
and PM/UPM issues.  The SLCC deals with the former, the LSS with the 
latter.  I do not agree that the SLCC should have any influence in the latter.  
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Otherwise we are no longer a self regulating profession; and that is a 
fundamental issue (not just for solicitors) which the present proposals should 
not (and did not set out to) be concerned with.

o The arrangements under the Guarantee Fund and Master Policy are tried, 
tested, fair, effective, efficient, and admired by jurisdictions outside Scotland 
from both profession and public points of view.  There is clearly no need for 
review here, or justification for the SLCC to be involved with the running of 
these matters.

I hope that these comments will be of note and assistance to the Committee. 
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Submission from Christina Baillie for the Legal Profession and Legal Aid (Scotland) 
Bill

I note that the Justice 2 Committee is seeking views on the general principles of the Legal 
Profession and Legal Aid (Scotland) Bill.  I am a Solicitor with Thorntons Law LLP, a legal 
practice having offices in Arbroath, Dundee, Edinburgh, Forfar and Perth.

I make the following comments on some of the principles embodied in the Bill:- 

Scottish Legal Complaints Commission 

(a)    Cost
I understand that there has been no proper cost or cost/benefit analysis of the proposed 
new Scottish Legal Complaints Commission.  I understand that a general levy will be 
made on the profession in Scotland as well as a proposal to charge fees to Solicitors if 
complaints are raised against them, whether or not the complaint is upheld.  Whilst I can 
appreciate the desire to secure adequate funding for the Commission, the principle of 
automatic charges levied for every complaint made is questionable.  This raises the 
prospect of a client with even the most minor grumble, or indeed no substantive 
complaint at all, blackmailing a Solicitor into settling the "complaint" by payment of a sum 
less than, or equal to, the automatic charge applying at the time.  The Committee ought 
to take account of spurious or mischievous complaints arising on this basis. 

(b)   Compensation
I note the intention to increase compensation for Inadequate Professional Service from 
£5,000 to £20,000.  This seems to me to be excessive and I am unaware of any 
explanation offered for an increase of this scale. 

This appears to deliver into the hands of the Commission functions which ought properly 
to be undertaken by the Court system.  The level of IPS compensation suggested will, in 
my view, not marry with existing principles of negligence.  Such important principles 
should not be ruled upon by a non-legal tribunal when there is already an extensive body 
of case law on what qualifies as professional negligence. 

The maximum level of compensation may represent a significant proportion of the income 
of small practices and should be revised to a lower figure. 

(c) Regulation of Solicitors' Conduct
I note that the Commission is intended to have power to oblige the Law Society of 
Scotland to action certain conduct issues against its members.  This seems to me to be 
directly contrary to the concept of a profession regulating its members.  This proposal 
also calls into question whether the Law Society of Scotland might be deemed properly 
independent of the Executive. 

(d) Guarantee Fund/Master Policy
I note that the Bill proposes to award the Commission power to oversee the running of 
the Scottish legal profession’s Master Policy and the Guarantee Fund.  These two 
protections are unique to the Scottish legal system and offer unparalleled protection to 
clients of Scottish solicitors.  I can see no justification for the Commission overseeing the 
running of the Master Policy as this is already independently managed by the insurers 
who manage claims and set premiums. 

In so far as the Guarantee Fund is concerned I see no justification for the Commission's 
involvement and I do not believe that the Executive's consultation implies any mandate 
for the introduction of the powers suggested. 
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Submission from Alan Blair Murray for the Legal Profession and Legal Aid (Scotland) 
Bill

Having studied the provisions of this Bill, I make the following submission in my personal and 
professional capacities. 

I was admitted as a solicitor in Scotland in 1983. I am currently a partner of a firm offering a 
wide range of services, in the fields of conveyancing and court representation among others, 
but particularly in the fields of legal aid work, family law, elderly client advice and adults with 
incapacity.  We have offices in Bellshill and Wishaw.  We represent at any one time a large 
number of clients.  Murray, Hamilton & Chalmers  has been established for over 10 years and 
is an integral part of the communities which the firm serves. 

I am deeply saddened that the perception – and let us be clear it is not the reality – that 
solicitors policing themselves is disadvantageous to the public will have ramifications which 
far outweigh the benefit in having a so called independent commission. 

I appreciate that the Law Society of Scotland will make its own response but I would ask you 
to take time to read my principal concerns. 

What Price Justice?

My firm provides advice to some of the poorest members of society.  We represent people 
who have mental health issues; require guardians; have difficulty in understanding legal 
concepts and who have unrealistic expectations of outcomes.  As a firm, we will require to 
revise radically our policy of accepting clients whose circumstances or the type of work 
involved suggest that there is likely to be a complaint. 

This issue will require to be considered by every practice in Scotland.  Firms will close and 
those clients who can least afford to go without representation will be most disadvantaged.  
This is clearly not in the public interest.  I would ask you to ponder carefully on these 
ramifications.

Economic Impacts

If solicitors’ firms close this will have serious economic impacts in areas such as those in 
which we practice - our offices serve some of the poorest areas in North Lanarkshire . We 
currently employ around 10 people.

The Gershon Report urges the public sector to make efficiencies and to downsize in favour of 
the private sector.  The Bill’s proposals will have the opposite effect.  Not only will 36 private 
sector jobs be lost in the Law Society and transferred into 60 public sector jobs with the 
Commission; solicitors will be forced out of private practice and in to public sector jobs.  This 
is in direct contravention of Government policy. 

Human Rights  

I find it absolutely astounding that the office of the Presiding Officer declared this Bill ECHR 
complaint and continues to do so in the face of the expert opinion of Lord Lester of Herne Hill, 
QC, that it is not.  Not only does it lack the basic provision of an external appeal; it is clearly 
not independent of the State as the Board will be appointed by Ministers and the majority will 
be “lay people”. What will that mean in practice? What guarantees can be given that there will 
even be an attempt to appoint fair minded and impartial persons with appropriate 
qualifications?  If I wish to make a complaint about a plumber I would not expect an electrician 
to be giving his opinion on whether or not plumbing work had been adequately carried out. I 
see also that there is no guarantee of solicitor representation so I am unable to see to how 
reasonable decisions can be expected to be arrived at nor how accountable this body will be.   
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Usurping the functions of the Court  

Might I remind the Committee that the last time the Government set up a body which usurped 
the functions of the Court it was called the CSA which has proved to be costly, bureaucratic 
and wholly ineffective in achieving its primary purpose.  Might I suggest that the Committee 
thinks carefully before sanctioning CSA mark 2. 

Conduct Issues  

I feel very strongly that in a democratic society there should be a clear division between the 
Executive, the legislature and the Judiciary.  As part of the structure, I consider that a strong 
independent legal profession which is able, where necessary, to “take on” the power of the 
State is of paramount importance.  What is proposed in this Bill – namely that the 
Commission will be able to enforce its views on the Society in respect of its members – 
means that, ultimately, the State will control the solicitor profession.  What was the Executive 
thinking of in coming up with this proposal? 

Costs of Commission  

Apart from the unfairness of the “solicitor pays” levy and “case fee” payable by solicitors 
regardless of the outcome, I am deeply concerned that there has been no proper cost/ benefit 
analysis carried out.  It is unclear to me at this stage exactly what structure the new body will 
adopt;  how decisions are to be made;  how quality is to be assured and how accountable this 
body will be in terms of finance.  I find it especially galling that the cost of oversight of the 
Society’s complaints mechanism, which is currently borne out of the public purse, will be 
transferred to the solicitor profession and, naturally, onwards to the wider client base.  Why 
should clients who are perfectly happy with the service received from their solicitors bear the 
cost of handling the gripes of the few? 

Compensation  

On 31 March 2005 the maximum compensation which could be ordered by the Law Society 
was £1,000.  In a mere three years this will increase twentyfold.  Where is the mandate for 
this?  Where is the need for this?  I see that the White Paper produced in England has the 
same figure.  Are we to have English ideas adopted in Scotland? If so I suggest the 
Committee look long and hard at the English shambles which passes for a complaints body 
where it can take up to TWO YEARS simply to be assigned a case manager and reference. 
The Law Society of Scotland do this within ONE WORKING DAY. 

Conclusion  

Even if the perceived problems thought to arise where solicitors police themselves needed to 
be dealt with otherwise than by the massive strengthening and improvements in throughput 
and consistency of decision making which the Law Society of Scotland have put in place over 
the past two or three years, this Bill is not the answer.  It is a measure dictated by what the 
Executive perceive as pleasing the public and therefore good for votes. Such measures rarely 
succeed. Indeed, the Executive will have taken upon itself responsibility for a quango which 
will face exactly the same problems which are faced by the Law Society of Scotland namely 
that there will always be people who are unhappy when it is found that there is no validity to 
their complaints. When that happens instead of lambasting the Law Society for a lack of 
independence it will instead lambast MSPs for producing a body which does not give them 
the results they want with the inevitable political backlash.  I challenge the Executive to 
produce a body which is as fair, properly composed, properly structured and has sufficient 
powers to meet the expectations of the Scottish Public whilst at the same time allowing the 
Profession to work independently and profitably in the interests of all sectors of the Scottish 
Public as the Law Society of Scotland’s present system. This Bill comes nowhere near to 
meeting that challenge. 
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Submission from Michael Blair for the Legal Profession and Legal Aid (Scotland) Bill 

May I please make the following comments. I am a solicitor in private practice, qualified for 24 
years.

Scottish Legal Complaints Commission 

Cost
The basis of paying for the Commission appears unfair, particularly with an automatic 
change for any complaint, well founded or merely frivolous. It is clear that unscrupulous 
clients with an actual or imagined grievance can effectively blackmail the Solicitor to pay 
them the same amount as he would have to pay in charges to the Commission, plus a bit 
more, in order to avoid the expense of responding to a complaint. Even a solicitor who 
has done everything correctly cannot protect him or herself against such tactics. There 
should be at least some charge payable by a complainant, {albeit this could not be too 
large for reasons of not excluding poorer individuals},  which would help minimise this 
problem. The Committee ought to take account of spurious or mischievous complaints 
arising on this basis, and should be able to recover the costs against complainants where 
they considered the complaint to be baseless. 

Compensation

It seems unreasonable to allow the Commission to order compensation for as large a 
sum as £20k without there being some clear judicial or tribunal process. This may be 
enough to put many small firms in severe difficulty, or even out of business. It is a 
sufficiently wide power as to cease to be an administrative decision, and become a quasi-
judicial one. 

The maximum level of compensation may represent a significant proportion of the income 
of small practices and should be revised to a lower figure. 

Guarantee Fund/Master Policy
The Bill proposes to give the Commission power to oversee the running of the Scottish 
legal profession’s Master Policy and the Guarantee Fund. Why bother? What problem 
would be solved, and what benefit obtained over the existing arrangements to justify the 
change and expense of this? Will this not result in double regulation by the Society and 
the Commission?. 

It has been said that many interventions of the legislature in recent times seek to try and 
codify what should be standard good practice, with the result that those affected worry 
more about the letter of the law and what they can get away with than the ethics of their 
position or profession. Law is not always the best way to achieve results. What we need 
is a competent, honest legal profession, and trying to spell everything out is not 
necessarily the way to improve. 
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Submission from PFS for the Legal Profession and Legal Aid (Scotland) Bill 

The Procurators Fiscal Society is a section of the FDA, a union representing the interests of 
senior professionals in the public sector. The Society includes within its membership over 350 
solicitors and Advocates Depute working within Crown Office and Procurator Fiscal Service. 
Solicitor members hold practising certificates issued by the Law Society of Scotland. As such 
we believe that the majority of our members fall within the definition of “ practitioners” within 
the Bill. 

The Society has concerns over Part 1 of the Bill which sets out the remit and powers of the 
new body to deal with complaints, the Scottish Legal Complaints Commission. We also have 
concerns over the new head of complaint covering unsatisfactory professional conduct. 

Our members do not have “ clients” in the traditional sense, rather operating at all times in the 
public interest, which may on occasion be perceived as contrary to the interests of one 
individual. We take the view that further clarification of how the Bill would affect our members 
in respect of any complaints is necessary. 

While we accept that our members are subject currently to the regulatory functions of the Law 
Society of Scotland, in practice complaints regarding the service provided by our members or 
their professionalism, are not generally made to this body but are dealt with by our 
organisation’s robust complaints handling system which is well publicised and allows for 
complaints to be made to the Public Services Ombudsman. 

Separately we are concerned to note that there is no right of appeal to any court in respect of 
the upholding of a services complaint by the Commission. In addition we are concerned to 
note that the maximum compensation, which can be awarded, is   £ 20 000.Some of our 
members who are at legal entry grades earn little more than this and to expect such 
individuals to pay compensatory awards of this amount is ludicrous. 

We take the view that since we are subject to the scrutiny of the Public Services Ombudsman 
and because in practice service complaints are not made against our members to the Law 
Society of Scotland, that we should be exempt from these provisions. To include us seems 
unfair and unnecessary. 

As indicated we have concerns as to the new complaint of unsatisfactory professional 
conduct. In acting in the public interest and with the ability to exercise discretion in certain 
circumstances, it is almost inevitable that our members are making decisions, which can have 
a substantial effect on those concerned and may not be popular. In addition aspects of our 
work are confidential and must remain so. It is therefore clear that if a complaint were made 
our members might be unable to give full information to the Commission standing this 
confidentiality. We have grave concerns that this head of complaint could hamper our 
members’ ability to act in the public interest and carry out their functions effectively. 

Our final concern relates to the two levies referred to in both the Bill and the Financial 
memorandum. As public sector employees our employer meets the dues for our practising 
certificates and we might expect that these dues would also be paid in this way. However we 
reiterate our view that it is unnecessary to seek to impose such levies on our members when 
they are not generally the subject of service complaints and are subject to complaints to the 
Public Services Ombudsman. 

Standing the many concerns we have expressed we request that an exemption  from the 
provisions of this Bill is made for solicitors and Advocates Depute working within the Crown 
Office and Procurator Fiscal Service. 

Submitted by the Council of the  Procurators Fiscal Society
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Submission from Lynne McLean for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing to you in connection with my concerns about the LPLA Bill which are as follows:- 

Human Rights 

Although certified as compliant, the Bill contravenes Article 6 and should be reviewed now.  
There is no reason why this legislation should be rushed through.  As Cathy Jamieson said 
recently in connection with other legislation we are keen to see change but if “we get this 
wrong and …… changes are found wanting in the courts it could set us all back years”. 

Article 6 – Right to a fair trial 

(i) The Commission would not be independent and impartial.  Appointments and 
removals are to be made by the Scottish Ministers. 

(ii) There is no provision for an external independent appeal either for the complainer or 
the practitioner. 

(iii) The Commission will be a quasi-judicial body dealing with complaints and negligence 
arising therefrom.  There are no known provisions for compulsory public hearings, 
leading of evidence and procedure before the Commission, proof, an impartial and 
independent judge and no appeal in fact and law.  Professional reputation could be 
destroyed without the ability to question the decision. 

Article 8 Rights to respect for private and family life

This extends to respect for correspondence.  The complainer obviously waives any right to 
confidentiality but what of a third party?  The Commission has the power to obtain information 
or documents from individual practitioners in order to allow it to carry out its complaints 
handling functions.  This could feasibly extend to “the other sides” files, which would 
contravene ECHR. 

Costs

Solicitors have to pay the running costs of the Commission although the Executive will pay 
certain start up costs.  The balance of collection of costs between the general levy for the 
whole profession and the special levy for those who have been found guilty of IPS is decided 
by the Commission and not by the Law Society.  This strikes at the heart of what it is to 
belong to a profession and should be carefully considered. 

Lawyers should be given some meaningful control over the budget and how it is spent.  The 
Bill provides that the Commission has to consult the profession annually on budget and 
workplan.  The importance of this cost element cannot be overstated.  There will be a knock 
on effect on fees charged to the public and access to justice, creating areas in Scotland which 
are bereft of legal advice.  This cannot be good for a country our size.  There must be an 
audit trail. 

The public purse will contribute an estimated £450,000 to cover some start-up costs but this is 
simply an estimate as to how “the budget might look”.  It could be pure guesswork and simply 
wrong. 

The estimated full year running costs are £2.4m.  We have heard recently that the 
Ombudsman’s current budget of around £400,000 is not sufficient to fund her department to 
allow her to meet her targets.  She deals with around only 2900 complaints each year.  The 
members must bear that in mind when setting the figure for the Executive’s Contribution. 
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The Law Society and the legal profession will still have to fund the conduct complaints 
function.

There is no mention in the Bill of the contribution the Executive will have to make in terms of 
the TUPE regulations, which may be substantial. 

Public Interest 

The Public are not being well served by this Bill because:- 

1) As mentioned above they will have to pay for establishment costs, which have not 
been properly measured or controlled and could spiral out of control.  We have seen 
an example with The Ombudsman’s department being so underfunded that it is 
unable to meet targets.  The existing Law Society System has met the targets set at 
no cost to the public. 

2) A Consumer Council spokesman said on the radio that the Public would be quite 
prepared to pay much higher legal fees to meet the extra costs if it meant they had an 
independent complaints handling commission.  I believe that to that to be naive.  
Solicitors do not have complaints in 99% of all transactions.  With a turnover of £1 
billion p.a. that is a lot of complaint free work.  The costs of a government “quango” 
without provision for proper control of budget and independent auditing has to be paid 
for by lawyers by both general and special levy.  The special levy may have to be 
paid by innocent lawyers, along with compensation, repayment of fees etc, with 
consequential damages to reputation.  This would be without a fair hearing and no 
real right to appeal.  Increased legal fees and, more likely, closure of legal offices 
(especially rural ones) are inevitable and will result in advice deserts. 

Legal firms are small businesses employing 20,000 people.  They are a source of 
revenue and uphold the rule of law required in any civilised Country.  Small 
businesses are “the engine driving our economy”, required for growth and prosperity.  
Remember 10,000 leave Scotland each year.  In the words of another politician we 
must reassert this “entrepreneurialism” so that Smart Successful Scotland does not 
become Smart Successful Scotland elsewhere. 

If a lawyer is correctly found guilty of IPS then he or she deserves the decision but 
that is not what is proposed in the Bill.  A practitioner who is complained about has to 
pay no matter what. 

3) There is no independent right of appeal for the Complainer. 

4) Unless you are the complainer, the general public should have right to confidentiality 
of communication and correspondence with his solicitor. 

5) The Guarantee Fund and existing P.I. Insurance Schemes are the cornerstones for 
the Law Society of Scotland’s system of dealing with the public’s claims.  Our Scottish 
system is the envy of many Countries all over the world.  The Executive should not 
tinker with this system.  Aggrieved clients would not be at all well served if lawyers 
were forced to source their own cover. 

Scottish Solutions 

Much is said by all Political Parties represented in the Scottish Parliament that we should find 
Scottish Solutions for Scottish problems. 

One SNP MSP stated on record that the Scottish legal system has long been viewed with 
pride, and rightly so.  He went on to say that it has been shown scant respect by the 
Westminster Government which has tinkered with a system of which they have no real 
knowledge or understanding.  The Scottish legal system has helped and is still helping to 
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shape Scotland’s liberty, economic prosperity and cultural integrity.  In the words of Cathy 
Jamieson “we do need to ensure any solution is appropriate for Scotland and that it works”. 

The legal profession in Scotland is being made to change because England after the 
Clementi Report has had to.  We are therefore still dependant on/addicted to Westminster for 
our policies.  For example no one can give any justification for the £20,000 compensation 
level in the Bill other than that is what England is getting.  Scotland’s legal profession is being 
compared with the English.  The Justice 1 Report recognised our ability to co-regulate and 
much time, effort and expense has been expended improving the system.  We have no 
backlog or bad administration problems as have the English.  In spite of this we have 
accepted that the Consumers perception, fuelled by media hype, now makes the LSS IPS 
Complaints handling untenable and a Commission is acceptable to all sides for service 
complaints.

This Commission must be independent, in all senses of the word, must be fair, must have an 
appeal system and above all be delivered within a budget controlled by the profession and the 
public and audited independently.  We do want the Scottish Parliament to demonstrate that in 
fact they are no longer dependent on Westminster and do have more powers than the 
Scottish Office.  Scots Law is a devolved matter and as with the intervention on the extradition 
treaty today the members can say that Scotland will be treated differently. 
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Submission from George Dunlop for the Legal Profession and Legal Aid (Scotland) Bill 

I understand that comments on the above Bill are to be passed to you by today for 
consideration by the Committee.

I am a Solicitor and Partner/Member of Thorntons Law LLP.  The area of Law covered by me 
is mostly in relation to Private Client Residential Property and Agricultural matters.

Whilst accepting that changes within the regulation of the Legal profession may be necessary, 
I have great concerns about the constant (and often unjustified) criticism of the whole legal 
profession in Scotland.

Dealing with a number of specific areas, I am alarmed at the suggestion that compensation 
for inadequate professional services might increase from the present limit of £5,000 to 
£20,000.  I believe this sum to be punitive and can see no justification for such an increase.  I 
am also very conscious that such a penalty could put excessive pressures on a Solicitor for 
one error of judgement.  I also believe that it gives functions to the Commission which should 
otherwise be dealt with through the normal Court systems.

I also have concerns about the levies being imposed to fund the operation of the Complaints 
Commission.  As well as a general levy, I understand that Solicitors could have charges 
raised against them for any complaint, irrespective of the decision of the Commission.  I 
believe that this will be used by some complainers who will see it as a bargaining tool to 
persuade Solicitors to make some early form of compensation with them in lieu of the 
expenses, time costs and delays of Commission investigations.  By the nature of the work 
that we do, Solicitors cannot always deliver the results that their clients are looking for and 
this can lead to the clients being unjustifiably disaffected, thus affecting their perception of the 
service given by their Solicitor.

Regarding negotiation of Solicitors conduct, I consider that The Law Society of Scotland do 
use their best endeavours to monitor and control the conduct of their individual members.  I 
have concerns that the Society's own responsibilities are now being removed to an agency 
that is not entirely independent of the Executive.

Lastly, and unique to the profession itself, it runs a very robust Master Policy and Guarantee 
Fund which I believe has not failed the general public in any way.  I can see no justification for 
the Commission being involved in this particular aspect.

I hope these various points are taken into account in the Justice 2 Committee's deliberation.
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Submission from The Institute of Chartered Accountants of Scotland (ICAS) for the 
Legal Profession and Legal Aid (Scotland) Bill 

The Institute of Chartered Accountants of Scotland (ICAS) welcomes the opportunity to 
respond to the Scottish Executive on the terms of its Legal Profession and Legal Aid 
(Scotland) Bill [as introduced].  ICAS represents and regulates its members, the majority of its 
Rules of Professional Conduct bearing most specifically on those Chartered Accountants who 
provide professional services to the public.  Those members are subject to a rigorous system 
of discipline and regulation, and to public oversight by the Financial Reporting Council in 
London.

This paper addresses one specific clause of the Bill: Section 42 (Offence for unqualified 
persons to prepare certain documents), inviting the Executive to accept the principle that the 
benefit of that clause should, in the public interest and for reasons of equiparation with the 
position which already obtains in England and Wales, extend its application to the Institute’s 
practising members and its scope to include the provision by practising Chartered 
Accountants of ‘grant of confirmation services’. 

Practising Chartered Accountants would, in our submission, be able to satisfy (in the same 
way as those members or bodies referred to in Section 42) conditions precedent (those 
conditions envisaged by Sections 25 and 27 of the Solicitors (Scotland) Act 1990) to being 
entitled to provide ‘grant of confirmation services’.   

ICAS’ SUBMISSION 

The rights and obligations of members of The Law Society of Scotland (and members of the 
Faculty of Advocates) are broadly similar to those of members of The Law Society and the 
Bar Council.  Both are regulated by statute and when government policy is drawn for the 
conduct of lawyers south of the border, equivalent measures (for obvious reasons) are 
introduced in Scotland.

The Executive will know that the terms of the Solicitors Acts and Solicitors (Scotland) Acts are 
couched in the same terms, in order to secure the same public policy objectives.  The 
purpose of ICAS’ submission is respectfully to draw the Executive’s attention to an infelicity of 
expression in section 42 of the proposed Bill, which, if passed in its present form, would (a) 
have the effect of causing a serious departure in law and practice between the two legal 
jurisdictions, and (b) restrict access on the part of Scots and those living in Scotland to a 
broader range of professional service providers.    

THE POSITION IN ENGLAND 

Section 23 of the Solicitors Act 1974 made it a criminal offence for anyone other than a 
solicitor, barrister, or a notary public to take instructions for reward or to draft or prepare for 
reward the papers on which a grant of probate/letters of administration  depend.   

By virtue of Section 17(1) of the Courts and Legal Services Act 1990 the government’s 
objective for the development of legal services in England and Wales was described as:- 

“…….the development of legal services…(and in particular the development of advocacy, 
litigation, conveyancing and probate services), by making provision for new or better ways of 
providing such services and a wider choice of persons providing them, while maintaining the 
proper and efficient administration of justice.”.  

In order to give effect to that objective, Section 55 of the 1990 Act ‘disapplies’ Section 23 of 
the 1974 Act, by providing that organisations which are granted status as ‘approved bodies’ 
by the Secretary of State for Constitutional Affairs are exempt from the criminal offence 
created by Section 23 and, in that way, allowing members of those bodies to provide probate 
services.  [Though an Act of Parliament of 1990, Section 55 was not invoked till 2005, by 
Statutory Instrument.]     
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Any organisation may make application to the Secretary of State for Constitutional Affairs 
under Section 55 for authorisation to become an ‘approved body’.  Provided applicant bodies 
can satisfy the criteria laid down in Schedule 9 to the 1990 Act (which are broadly similar to 
those given in Sections 25 and 27 of the Solicitors (Scotland) Act 1990), then they are given 
that status.  ICAS is currently preparing an application under Section 55.  The effect of a 
successful application will, of course, only relate to members’ rights in England and Wales. 

THE POSITION IN SCOTLAND 

The equivalent of the criminal offence established in England and Wales under Section 23 of 
the Solicitors Act 1974 is Section 32 of the Solicitors (Scotland) Act 1980, which is in the 
following terms :- 

“Offence for unqualified persons to prepare certain documents  
32. (1) Subject to the provisions of this section and regulations 6, 11, 12 and 13 of the 
European  
Communities (Lawyer’s Practice) (Scotland) Regulations 2000, any unqualified person 
(including a body corporate) who draws or prepares—  
(a) any writ relating to heritable or moveable estate; or  
(b) any writ relating to any action or proceedings in any court; or
(c) any papers on which to found or oppose an application for a grant of confirmation in favour 
of executors,
shall be guilty of an offence.
(2) Subsection (1) shall not apply—  
(a) to an unqualified person if he proves that he drew or prepared the writ or papers in 
question without receiving, or without expecting to receive, either directly or indirectly, any 
fee, gain or reward (other than by remuneration paid under a contract of employment); or  
(b) to an advocate; or
(c) to any public officer drawing or preparing writs in the course of his duty; or  
(d) to any person employed merely to engross any writ; or  
(e) an incorporated practice.
(2A) Subsection (1)(a) shall not apply to a qualified conveyancer providing conveyancing 
services within the meaning of section 23 of the Law Reform (Miscellaneous Provisions) 
(Scotland) Act 1990.  
(2B) Subsection (1)(b) shall not apply to a person who is, by virtue of an act of sederunt made 
under section 32 (power of Court of Session to regulate procedure) of the Sheriff Courts 
(Scotland) Act 1971, permitted to represent a party to a summary cause.  
(2C) Subsection (1)(c) shall not apply to an executry practitioner or a recognised financial 
institution providing executry services within the meaning of section 23 of the Law Reform 
(Miscellaneous Provisions) (Scotland) Act 1990.  
(3) In this section “writ” does not include—  
(a) a will or other testamentary writing;  
(b) a document in re mercatoria, missive or mandate;
(c) a letter or power of attorney;  
(d) a transfer of stock containing no trust or limitation thereof.  
(4) For the purposes of this section, "unqualified person" includes a registered foreign lawyer.” 

There is, however, no Scottish equivalent of Section 55 of the 1990 Act.  In our respectful 
submission to the Executive, there should be.  We therefore make the following proposal for 
amendment of section 42 of the Bill:-

PROPOSED AMENDMENT TO THE DRAFT LEGAL PROFESSION AND LEGAL AID 
(SCOTLAND) BILL 

We have replicated the wording of the present text of Section 42 in blue below, and 
emphasised, with underlining, our proposed words of amendment. 

“After Section 32(1)(c) (offence for unqualified persons to prepare certain documents) add 
“(‘grant of confirmation services’),”
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“In Section 32(2) of the 1980 Act (offence for unqualified persons to prepare certain 
documents), after paragraph (e) add “; or

(f) to a member of a body which has made a successful application under Section 25 of the 
1990 Act but only to the extent to which the member is exercising rights acquired by virtue of 
that Act; or

(g) insofar only as subsection (2)(1)(c) is concerned, to a person who is a member of a body 
approved under Section 42A(3) and who has been registered by that body for the provision of 
grant of confirmation services.

[new Section 42A]

“(1) An approved body may only register a person for the provision of grant of confirmation 
services who is one of its members and who satisfies it:-

(a) that his business is, and is likely to continue to be, carried on by fit and proper 
persons or, in the case of an individual, that he is a fit and proper person;

(b) that he, and any person employed by him in the provision of grant of confirmation 
services, is suitably trained;

(c) that satisfactory arrangements will at all times be in force for covering adequately the 
risk of any claim made against him in connection with the provision of grant of
confirmation services by him, however arising;

(d) that he is a member of, or otherwise subject to, a scheme which (i) has been 
established (whether or not exclusively) for the purpose of dealing with complaints 
about the provision of grant of confirmation services; and (ii) complies with such 
requirements as may be prescribed by regulations made by the Minister of Justice
with respect to matters relating to such complaints; and

(e) that he has in force satisfactory arrangements to protect his clients in the event of 
ceasing to provide grant of confirmation services.

(3)  In this section, “approved body” means a professional body which is approved by the 
Minister of Justice under regulations made by the Minister.”. 

CONCLUSION 

ICAS respectfully asks the Executive to consider the basis of and reasons for its submission, 
the amendment offered in order to give effect to it, and to assimilate the Scottish and English 
contexts.  We do not ask for an automatic concession as an ‘approved body’ but rather to 
cede to the Justice Department the right to adjudicate on that right.  That is the position in 
England and Wales and we seek no more favourable a conclusion than that.  It would be for 
us to satisfy the Department that protections (which should, in our view, be similar to or the 
same as those set out in Schedule 9 of the 1990 Act) for the public in the wake of our 
members providing these additional services are adequate and persuasive, as we believe 
them to be.

We look forward to engaging with the Executive on our response.
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Submission from Caroline Watt for the Legal Profession and Legal Aid (Scotland) Bill 

I write to put forward my concerns with regard to the draft of the proposed bill which I believe I 
share in common with many other solicitors.  These concerns are as follows;-

In the event that a client is disappointed, whether justified or not, in the way that his 
solicitor has acted the client can wither    raise proceedings for negligence or complain to the 
Scottish Legal Complaints commission.  The client will clearly complain to  the SLCC if the 
claim if for less than £20,000 as the client then incurs no risk or loss.

All costs require to be bourne by the solicitor whether the complaint is 
successful or fails, meaning the solicitor subjected to a nuisance or unsubstantiated 
claim still needs to bear the cost of the complaint

There is a strong public interest in the fairness of the administration of justice. These 
proposals fail to meet that interest because, contrary to the present proposals in the 
Bill:

·       All the costs must be borne by one side whether or not the claim 
succeeds
·       There is no indication that cases will be decided according to the law
·       There is no indication that basic principles of fair procedure will be 
applied
·       There is no appeal on the facts and law
·       Those who decide compensation claims must be appointed 
independently of politicians

The purpose of professional discipline is to ensure that members of the profession 
maintain high standards of conduct. It is not to provide compensation for clients. The 
Bill as it stands wrongly confuses professional discipline with compensation claims. 
Other mechanisms exist for that. The Law Society should not have power to award 
compensation, nor to impose fines. Imposition of fines should be left to the 
independent Scottish Solicitors Discipline Tribunal.

What is proposed is to set up a body financed by solicitors, controlled by others, and 
accountable only to politicians, but not to solicitors. This system can have only one 
result - runaway costs. These are likely to escalate far beyond present levels. This 
will act as a strong disincentive to solicitors to operate in areas of work where the 
returns are low. In consequence the Bill in its present form will impede access to 
justice.

I trust that the above comments will be taken into account  during final consideration 
of the bill
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Submission from Graeme McKinstry for the Legal Profession and Legal Aid (Scotland) 
Bill

I write to register my strongest concerns regarding the proposals contained in the Bill

Whilst not having the opportunity to consider the terms of the Bill in detail – one aspect in 
particular gives me concern and that relates to the proposal for an initial non-returnable 
deposit of £300 payable by the legal agent at the outset of the complaint.

2 points arise:-

1. The procedures for vetting complaints appears to be woefully inadequate and 
there is no disincentive on the complainer by way of any financial penalty.

2. Some work will become simply uneconomic on this basis many transactions 
are at a level of £300 or below.

3. These two points alone are sufficient to suggest that the proposals are 
grossly inequitable and that the Bill should not be allowed to progress without 
substantial amendment

467



LB466 

Submission from C J Sandison for the Legal Profession and Legal Aid (Scotland) Bill 

The Bill proposes to establish a new regulatory body to deal with complaints about lawyers 
that will be independent of the legal profession.  The Executive maintains that, though 
professional bodies have made significant improvements in relation to complaints handling, 
‘there has remained a public demand for greater independence and oversight’1. This opinion 
was based on the responses2 to the consultation exercise leading up to the preparation of the 
Bill.

The Executive believes that less than 5% of responses to the consultation came from 
solicitors, despite a submission being made by the Law Society of Scotland. For the 
avoidance of doubt, this submission - although confined to three issues – adopts and 
endorses the points made in the response to the Bill by the Law Society of Scotland.  

Cost

While the principle of independent complaints handling is to be welcomed, the system 
proposed will cost substantially more than the present system, which is subsidised by the 
profession itself - the work currently carried out for the Client Relations Office is largely on a 
voluntary basis by committee members and Reporters. 

This additional funding will require to be met and nowhere in the Executive’s plan is there an 
adequate cost/benefit analysis of the proposals.  Any such analysis should take into account 
the extremely small percentage (relative to the volume of business undertaken per annum) of 
dissatisfied clients.  

A proper cost benefit analysis ought to be undertaken prior to the Bill being 
considered further. 

1 see para 2.6 of the Regulatory Impact Assessment of the Bill J2/S2/06/11/2  
2 see para 3.3 of the Regulatory Impact Assessment of the Bill J2/S2/06/11/2
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Negligence 

The Bill proposes an increase in compensation for Inadequate Professional Service (IPS) 
from £5,000 to £20,000.  I can find no adequate explanation for such a rise in any papers 
connected with the consultation process.  At the very least, I would have thought the 
Executive ought to be able to produce an evidence base for indicating how on any rational 
view a disaffected client could assert that IPS (as currently defined) had occurred justifying 
that level of award.

However, the Bill as proposed blurs the line between IPS and negligence claims3. For claims 
less than £20,000, it seems that the Commission would take on the functions of the courts in 
negligence matters. 

Commission decisions would be internally reviewable but thereafter a decision would require 
to be judicially reviewed. 

There is not a system of ‘no-fault’ compensation in Scotland.  Just because a client believes a 
solicitor has been negligent does not mean that is, in fact, the case. A client must show that a 
duty of care existed, that the duty was breached by the solicitor and as a result the client 
suffered loss.  Solicitors, as much as claimants, require to have their interests protected.  The 
proposals as submitted do not do this. 

This element of the Bill is flawed in terms of process and cost. 

Clients who believe their solicitor has been negligent can – ultimately – sue for the loss they 
have incurred through the courts. A remedy already exists (through the courts, by the same 
process as any other dispute can be settled) for clients who have a claim against their 
solicitor for alleged negligent actings. 

Why does the Executive believe that a parallel system is of benefit?  If the Executive believes 
that the Courts are too slow, then that is a matter which ought to be addressed by properly 
funding the Court Service, not by the creation of ‘quango justice’ without a proper appeal 
process.   

3 Section 34 defines IPS to include professional services which are in any respect not of the 
quality which could reasonably be required of a competent advocate, solicitor or firm of 
solicitors, and includes any element of negligence
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Further, I cannot see on what basis the Executive would seek to introduce an element of ‘fast 
tracking’ small negligence cases.  The Executive has not obtained any evidence base on 
which to support this proposal, other than anecdotal evidence as to the time taken to resolve 
certain claims.  

In any event, simply because a negligence claim takes time to resolve does not indicate any 
flaw with the system at present.  There are many perfectly legitimate reasons why such 
claims may take time to settle, not least because there has been no negligence in law.  The 
introduction of s34 as drafted will not help resolution of such claims. 

The Bill should not allow the Commission to make determinations on matters of 
negligence.

Regulatory oversight 

The Bill gives the Commission the power4 to oversee the running of the Law Society of 
Scotland’s Master Policy for Professional Indemnity Insurance. 

Every solicitor in private practice pays a premium additional to his or her Practising Certificate 
subscriptions to be covered under the Master Policy. 

The policy is arranged by the Society by employing insurance brokers.  The brokers are 
appointed by competitive tender process. The brokers, as part of their duties, monitor and 
audit the policy, its effectiveness and the performance of the insurance companies.  That 
includes ensuring the insurers adhere to a claims handling philosophy which recognises the 
element of public protection inherent in the arrangements. 

The policy covers claims up to £1.5m5 for clients if there has been negligence by the solicitor.  

The Bill seems to misunderstand where the insurance arrangements operate in relation to the 
public. The public cannot claim on the Master Policy.  All that a claimant may do is sue their 
solicitor.  The public benefit of the insurance arrangement is that a successful claim will be 
paid. (A tiny proportion of claims are actually taken to court – most are settled by negotiation 
between the claimant’s representatives and insurers). The Society itself does not become 
involved in the handling of claims – the negotiation and settlement of claims is undertaken by 
the insurers. 

There is no place for an oversight provision relating to the Master Policy. The existing 
arrangements6, outlined above, provide more than adequate public protection. 

Is the role of the Commission somehow to supplant that of the Society in the 
appointment and monitoring of brokers? 

Is the Commission’s role to be second guessing the broker’s decisions? 

The proposal, as drafted in relation to monitoring, serves to increase cost without 
improving monitoring and should, to this extent, be deleted from the Bill. 

4  s29
5 This is for each and every claim made against a solicitor, not £1.5m per insurance year.
6 under s44 of the Solicitors (Scotland) Act 1980
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Submission from The Institute of Trade Mark Attorneys (ITMA) for the Legal Profession 
and Legal Aid (Scotland) Bill 

We refer to the e-mail sent by Tracey Hawe to The Chartered Institute of Patent Agents 
(CIPA) regarding a call for evidence for the above Bill, a copy of which they forwarded to me 
as a Scottish member of The Institute of Trade Mark Attorneys (ITMA). 

I have been liaising with the Scottish Executive on behalf of ITMA, in conjunction with CIPA, 
with regard to the commencement of Sections 25 to 29 of the Law Reform (Miscellaneous 
Provisions)(Scotland) Act, 1990  (“the 1990 Act”) to allow for Registered Patent Attorneys and 
Trade Mark Attorneys with the relevant qualifications and/or experience to have Rights of 
Audience before Scottish Courts in respect of intellectual property matters. 

ITMA and CIPA have secured similar rights before the English Courts. 

Having read the Bill and CIPA’s response, ITMA seconds that which has been said by CIPA, 
in that it is pleased to note that changes are proposed to be made to the law in Scotland to 
permit commencement of the 1990 Act, and that changes are to be made to the Solicitors 
(Scotland) Act, 1980 to permit this. 

ITMA also has the following further comments to make:- 

1. Although there are indirect references to the 1990 Act, there is no specific clause 
confirming that the 1990 Act will be commenced upon the entry into force of the 
Bill;

2. The present proposed makeup of the Scottish Legal Complaints Commission will 
effectively exclude representatives from either CIPA or ITMA for 10 years or more, 
given that no members of either institute currently are entitled to conduct litigation 
or a right of audience given that the 1990 Act has not yet been commenced, 
(Schedule 1, Article 2 (5) and (6)). ITMA is concerned that there will not therefore 
be the necessary expertise regarding the conducting of Patent and Trade Mark 
Attorney practises. 
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Submission from Robert Frazer, Drummond Miller for the Legal Profession and Legal 
Aid (Scotland) Bill 

I am writing on behalf of my firm and also in my capacity as a Council Member of the Law 
Society regarding the proposed Legal Profession and Legal Aid (Scotland) Bill in response to 
your request for representations. 

My firm is the largest single provider of Civil Legal Aid in Scotland.  I am also a Convenor of 
one of the twelve Client Relations Committees which presently determine both service and 
conduct complaints against Solicitors in Scotland. 

In both capacities I am extremely concerned at certain proposed provisions within the Bill.  
Various aspects appear to have been somewhat hurriedly put together, without proper 
consideration being given to the consequences. 

In particular, I am concerned that the Bill simply appears to mirror the procedures and 
regulations that have been adopted in England and Wales notwithstanding the fact that 
Scotland has always had a separate legal system and its legal practices have always been 
different to those down South. 

Like many of my partners and colleagues it is wholly disproportionate for levels of 
compensation to be increased to a maximum figure of £20,000 without any proper 
explanation being given for this figure other than that it is the same as that used by our 
English counterparts.  There are many fewer legal firms throughout Scotland offering the 
majority of legal services, and a large number of those firms in many areas will simply not be 
able to continue to provide such services if such draconian financial penalties (in the event of 
a failure to provide an adequate service) are to be implemented.  For many firms providing 
such every day services to members of the public, the risk will simply become too great. This 
is even true of a firm such as ours. 

Careful consideration will require to be given in future as to whether we continue to provide 
such a Legal Aid service to our clients throughout central Scotland and beyond if such 
potential compensation claims could be made.  I am extremely conscious of the fact that less 
and less firms are now providing Civil Legal Aid and this situation would appear to become 
only more grave.  This is simply going to result in a large proportion of the vulnerable and 
financially disadvantaged population being unable to secure the services of a lawyer in a civil 
litigation matters. 

In addition to the above, it is proposed that the profession will pay a large proportion for the 
setting up of the new Legal Services Commission and that firms will also be required to pay  
an administrative charge for any complaint that is made against them whether it is proved or 
not. That is simply wrong and manifestly unfair.  The proposals will simply encourage 
complaints to be made by clients without any risk to themselves. 

Further, the proposals do not allow for there to be any Appeal or review of a decision made by 
the Commission other than by way of judicial review.  As will have been made clear by many 
others, this is simply not compliant with the European Convention on Human Rights (article 
6).

At the present time, if either a complainer or Solicitor is dissatisfied with the decision made in 
the investigation of a complaint, it is subject to a further appeal and review by the Discipline 
Tribunal.  It is imperative that some similar form of mechanism is to be put in place to ensure 
fairness and openness throughout the new system. 

I note that it is proposed that the composition of the new Commission will be dominated by lay 
representation.  In my experience of working at the Law Society, lay members have had an 
undoubted impact and improvement on the decision making process of all the Committees on 
which they sit, and contribute.  It is, however, important to ensure that there is a balance 
between those with no experience of the Law and our legal system and those who are 
qualified to provide advice and experience on practical and every day issues which affect 
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Solicitors throughout the country.   To remove, to a large extent, such an input will 
undoubtedly result in wrong decisions being made in a number of cases in future.  I know 
from speaking to the lay members on the Committee on which I sit that they share the same 
thoughts and reservations. 

Mostly, I remain concerned that the proposals if implemented in their present form will result 
in a large number of firms throughout the country changing their working practices and 
choosing not to provide such services to those who may need it most, if they are to be faced 
with such sanctions. 

The quality of legal advice available to  a large number of people throughout the country will 
be reduced and diminished and this is true not just of rural areas, but in a large number of 
urban populations including both Edinburgh and Glasgow where it is becoming increasingly 
difficult to find solicitors prepared to do such work. 

For all of these reasons, I request that careful consideration be given to all aspects of the Bill 
and that the representations that are received from the legal profession and beyond be read, 
considered, and carefully listened to. 

I am happy to discuss this matter further with yourselves or provide any other information that 
you may wish.
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Submission from Colin Young for the Legal Profession and Legal Aid (Scotland) Bill 

As a solicitor in private practice I feel I should intimate my strong objection to the formation of 
the independent commission. 

Impact on solicitor firms and the public

There is little doubt that many firms will consider a large majority of privately funded work to 
be utterly uneconomic given the extraordinary suggestion that solicitors should be obliged to 
pay a non-refundable levy and case fee which may amount to several hundred pounds for 
each individual complaint. Many firms will be forced to avoid acting in matters which would 
result in the firm being able to render a fee below the cost of meeting the case fee. Many 
clients will therefore be denied access to legal advice. 

Independence of the Executive, Legislature and Judiciary

One wonders how these basic tenets of our system can be preserved where an element of 
state control of the legal profession will undoubtedly occur. 

Is the Bill ECHR Compliant?

Views have been expressed that a system that has no right of appeal and involves 
determinations being made by people without the necessary qualifications cannot ever be 
compliant.

Please acknowledge receipt and reply in due course. 
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Submission from Leslie Deans for the Legal Profession and Legal Aid (Scotland) Bill 

I write on behalf of Messrs. Leslie Deans & Co, Solicitors of 3 St Patrick Street, Edinburgh, at 
the invitation of the Law Society of Scotland. It has been suggested that the Profession as a 
whole submit written responses to the Bill to the Justice 2 Committee, obviously in 
the perhaps vain hope that the Committee is prepared to take heed of the not inconsiderable 
concerns which the Society has already expressed on behalf of the Profession.

It is not my intention here to repeat the various points of concern, in respect of which the 
Society has already gone into great detail. For the record, I would merely echo and endorse 
those concerns. What I do find disturbing is the 'cloak and dagger' manner in which the 
Executive appears to be rushing headlong yet again into legislation, having invited 
consultation and comment from the Law Society and having then ridden roughshod over any 
constructive advice which may have been forthcoming. Without wishing to digress, the 
present situation somewhat mirrors the public relations disaster (as yet) which has been the 
introduction, against all measured and objective criticism, of the single survey/ seller's pack. 
No, in our ever litigious and 'someone must pay' society, the Executive appears determined to 
push on with the imposition of an 'independent' complaints body for reasons which, 
while disguisedly altruistic, are perhaps more political. Indeed, even the question of whether 
or not the new body is truly independent has been called into doubt. Legal advice has been 
sought, obtained, and largely ignored, as indeed have the views and opinions of the Law 
Society of Scotland, a body whose experience and insight into all matters regarding the 
Profession is unparalleled. The question must be asked why the Society was consulted and 
its views invited at all, when at the end of the day the resultant proposals go some way 
beyond those of the Society. Is this 'knee-jerk' legislation of the vote-winning variety? Is it part 
of the creeping 'anglicizing' of the Scottish legal system? Is it a genuine and laudible attempt 
to provide a proper, fully accountable and fair system for public redress? I leave the question 
open.

Should the tone of this letter strike you as sceptical, even cynical, I would immediately seek to 
take a more constructive, nay entreating, stance. The Law Society and the Profession as a 
whole do have genuine and well-meaning concerns about the scope and content of the Bill. 
These have already been set out cogently and in detail by the Society. Lawyers in general do
have the interests of their clients at heart- we are not on the whole a club riddled with self-
interest, and both the Profession and the Society do genuinely take all reasonable steps to 
satisfy both clients and the general public. Trust and good conduct go to the heart of the 
Profession- it is simply not possible to practise successfully otherwise. Even in answer to the 
cynics, it simply does not pay to be anything other than honest and diligent in today's 
competitive and, as I have suggested, litigious world. The Law Society in that respect has 
been utterly robust over the years in its supervision of the profession and its management and 
handling of complaints and conduct issues, and it is in this context that the Society has 
offered what it has, in its experience and judgement, perceived to be the best way ahead. It 
should not be forgotten that in principle, the Society is realistic and does support the creation 
of an independent (in the true sense of the word) body to oversee the complaints handling 
process. However, if the Executive is at least prepared on the face of it to consult with the 
Society, it will do no-one, least of all the public, any good whatsoever if any constructive 
criticisms are simply ignored or overridden. Surely, on a long-term view (and this must be
regarded as an exercise for the long-term) it is vital that the greatest care and attention be 
taken to ensure that the proposed legislation is absolutely right, or as right as may be possible 
taking all interests into account. And yes, these would indeed have to include the interests of 
the legal profession, whose members after all are the 'defenders' when it comes to complaints 
and who comprise individual human beings whose own rights have to be taken into account- 
it is a question, as always, of balance. Above all, and in essence, any legislation has to work.

Among other things I opened by using the words ' vain hope'. It is genuinely my sincere hope 
that this submission on behalf of my firm, and the submissions of others, will be taken on 
board and listened to. I would urge the Executive to do all it reasonably can to continue to 
discuss and liaise with the Law Society of Scotland and to take careful heed of its 
recommendations- its views are, I believe, generally representative of the Profession and are 
both seriously and sincerely held. 
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Submission from David Bone for the Legal Profession and Legal Aid (Scotland) Bill 

I wish to make representations on certain aspects of the Bill which cause me 
concern. 

I have held a Practising Certificate as a solicitor since 1985 during which time I have 
delivered service to clients and had experience of managing their expectations on 
many types of remits and transactions. 

If the end result of a revised complaints procedure is risk management to a degree 
that manifests itself in refusal by solicitors to take on certain kinds of work, or letters 
of engagement from solicitors with more disclaimers on what the solicitor will not do 
than explanation of what he will actually do, that will be a poor result for the public. 
The LPLA Bill as drafted makes both points more likely than at the moment.  

The current process for a client with a complaint is:- 

1. Intimating the complaint to the firm to be dealt with in accordance with the 
firm’s complaints procedure. 

2. In the event of ongoing dissatisfaction, intimating the complaint to the Law 
Society.

3. In appropriate cases, appointment by the Law Society of a Reporter to 
investigate the complaint. 

4. In the event of dissatisfaction on handling of the complaint by the Law 
Society, complaining to the Scottish Legal Services Ombudsman about that 
handling as a result of which matters can be referred back to the Law 
Society to reopen the complaint. 

5. Loss through professional negligence can be pursued through the civil 
courts (assisted, I would have thought, if there has been an adverse 
decision from the Law Society on the service supplied). 

The last point, namely the opportunity to raise an action of professional negligence, 
has not received proper emphasis in the analysis of the existing complaints process. 
The increase in compensation for inadequate professional service to £20,000 is 
evidence of that point. Court action for negligence exists as a remedy against all 
service providers.  The existing complaints procedure against lawyers is an 
additional remedy. 

The LPLA Bill replaces, for service complaints, the second stage of the above 
process (complaint to the Law Society) with the right to complain to the Scottish 
Legal Complaints Commission (SLCC).  My concerns about the proposed SLCC 
procedure are:- 

1. Every complaint registered by the SLCC requires the firm against whom the 
complaint is made to pay a fee (apparently £300 is the suggested fee) 
which is non returnable even if the complaint is unfounded (even vexatious).  
The person making the complaint pays nothing. Where is the fairness in 
this?

2. There is no need for an aggrieved client to exhaust internal complaints 
procedures before submitting a complaint to the SLCC. 

3. The “no cost to the client” procedure makes it unfairly attractive for a client 
to raise all issues through the SLCC rather than internal complaints 
procedures or court action for professional negligence. 
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4. A more balanced approach would be for the firm to have the right to collect 
the £300 fee from the complainer in the event that :- 

(a) internal complaints procedures have not been properly pursued; 
and/or

(b) their complaint is unsuccessful. 

5. The SLCC seems to be a body financed by a levy on solicitors, controlled 
by others and accountable only to the Scottish Executive but not to 
solicitors.  This seems inherently unfair.  In addition, solicitors will have no 
control at all on the costs of the body they are being asked to finance. 

6. The point raised in the Opinion of Lord Lester of Herne Hill, QC obtained by 
the Law Society that the SLCC does not comply with the European 
Convention of Human Rights if there is no right of appeal to a Tribunal or 
Court is important. 

7. Some complaints “fall asleep” if the complainer does not supply information 
to the Law Society within a reasonable timetable of being requested to do 
so. Removal of the Ombudsman from the process will inevitably mean that 
the SLCC ends up having to favour the complainer in such situations at the 
expense of what the solicitor or firm may consider to be fair. 

8. Raising the compensation for inadequate professional service from £5,000 
(a level which was raised from £1,000 in 2005) to £20,000 unfairly removes 
court adjudication on professional negligence from the rights of a 
solicitor/firm.  It is reasonable to assume that, if the amount of a claim is 
likely to be less than £20,000 the client will complain to SLCC rather than 
raise professional negligence proceedings.  The proposed SLCC process 
allows the clients (entirely free of cost or risk) to have the claim investigated 
and considered. Again this is unfair to the solicitor. 

My comments focus on those points where the balance is currently unfair to 
solicitors. I would hope that the Justice 2 Committee will be able to establish a 
better balance in its final proposal for the SLCC than currently exists in the LPLA Bill 
as drafted.
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Submission from David Cleiff for the Legal Profession and Legal Aid (Scotland) Bill 

I understand from The Law Society of Scotland that you have indicated that their response to 
the earlier Consultation was treated as one response and not as a response on my behalf.  I 
wish to register that I fully supported The Law Society when they made their response to the 
Consultation.

A balanced approach must be taken in relation to the proposed reforms.   I agree with the 
view that, as drafted, the legislation would inevitably lead to a restriction in the availability of 
legal services.  We live in an increasingly litigious society and the intended enhanced powers 
to award compensation break the bounds of natural justice.    

I fully support the objection to the Bill lodged by The Law Society. 
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Submission from David Hutton for the Legal Profession and Legal Aid (Scotland) Bill 

I am a solicitor in private practice in rural Ayrshire. 

The vast bulk of my firms business is with individuals as part of the general public. We still 
offer legal aid to qualifying clients despite the fact that the service costs almost as much to 
provide as we are paid in fees. Across the board our average fee per matter is £428.29.In 
legal aid matters the average fee is less than £150.The current proposals if enacted without 
amendment to take account of the issues raised by the Law Society of Scotland could have a 
significant effect on the viability of our business. 

We are very concerned about the costs of the new proposals as follows 

1 The new Commission will undoubtedly be more expensive than the previous arrangements. 
We grudgingly accept this as the cost of transparency even though there has been no cost 
benefit analysis. 

2  Maximum compensation at £20,000 is way out of line with what small to medium sized 
firms like ours can afford. We pay insurance for professional negligence but cannot insure 
against a finding of inadequate professional service. The consequence of these proposals to 
us in the event that someone in the firm does make a mistake we will compensate the client 
through our PI insurance on which this firm pays an excess of £15,000 and in addition the act 
of negligence itself will be indicative of an inadequate service leaving us open to punative 
damages of up to £20,000.plus costs. To protect ourselves against this we will withdraw from 
the work types most likely to put us at risk principally legal aid. 

3 No appeals process is suggested. There is fairly clear law about what constitutes 
Professional negligence but no real guidance on what constitutes inadequate professional 
service. How is this to be measured and how are the inevitable disputes to be resolved?  

4 In the absence of an appeals process how is compensation to be measured. Should it 
follow the laws of damages or will the commission just make it up as it goes along? 
The Law Society of Scotland has on my behalf made representations to you which I endorse. 
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Submission from Derek Livingston for the Legal Profession and Legal Aid (Scotland) 
Bill

For some years now I have had the view that it would be preferable if another body dealt with 
complaints relative to inadequate professional service against solicitors and I am pleased to 
note that this has been recognised. The main reason for my view however is not because I 
consider that the Law Society of Scotland were doing a bad job but simply the perception was 
one whereby complainers considered that they would not obtain a fair result from a body 
which was also "the Lawyers Trade Union".  

Having made the above point I am however dismayed at some of the provisions contained 
within the Bill. The first of these is the provision whereby solicitors complained against, no 
matter how unjustified that complaint may be, will require to pay for the matter to be dealt with 
by the Commission whether by way of a decision or mediation. I can see no reason why 
solicitors who are found to be blameless should end up having to pay £300, which I 
understand to be the expected rate, relative to a complaint which is wrongly brought against 
them whilst the complainer pays nothing. Indeed it is perhaps fair to say that it is not beyond 
the realms of possibility that complainers might make a complaint of inadequate professional 
service, not because they reasonably consider they have any justification for it but, simply 
with a view to reducing their bill knowing that the alternative for the solicitor will be having to 
justify his or her position and at best pay £300 for the privilege of doing so. It does seem to be 
a rather strange system whereby making a complaint would be a completely free bet for a 
complainer whilst the solicitor will always lose. What steps are going to be taken against 
people who have a history of complaints? Why should solicitors have to pay, in addition to the 
flat rate levied, simply to justify their position? Would any MSP find it acceptable that he or 
she had to pay whenever a constituent or other party made a complaint against him or her no 
matter that the complaint could be found to be groundless?  

A further issue which arises relates to the £20,000 maximum award in relation to inadequate 
professional service. It seems to me that at least part of the problem here has been for some 
time that again there is a perception that somehow because only £1000, and latterly £5,000, 
could be awarded as a maximum for inadequate professional service that this was also the 
maximum that a person complaining of negligence could obtain. That is of course not the 
case. It is perfectly open to any party who wishes to sue a solicitor to do so provided he or 
she can either afford to do so or alternatively is eligible for legal aid. That is no different from 
suing anyone else.  There has also been a perception that it is difficult to find a solicitor who 
will sue for professional negligence. That in my experience is simply untrue. This firm has 
acted in a number of cases against other solicitors for professional negligence. What I 
suspect is more the problem is that it is difficult to find a solicitor who will sue for professional 
negligence where there is no evidence of same or insufficient evidence. It ahs to be borne in 
mind that with any profession the test for professional negligence as set out in Hunter -v- 
Hanley is a high one.  Accordingly the aggrieved client who considers that he or she should 
sue his or her solicitor because something has gone wrong may have a perception that no 
solicitor will act but it is my experience that solicitors are perfectly happy to act in this type of 
case subject to there being a case. Obviously no solicitor is going to act against a close 
colleague but there should be no difficulty in finding a solicitor in Glasgow who will sue 
someone in Edinburgh or vice versa. Indeed it is fair to say that many solicitors might actually 
be delighted to take such action! 

Why £20,000? I am aware that this is the figure in England but I am unclear about the 
circumstances there and why it was felt to be necessary and I am certainly well aware of the 
fact that devolution was not meant to simply be the unthinking following of statutes. It seems 
to me that the IPS situation really amounts to a form of arbitration and I can see no reason 
why if we are going to have a relatively informal arbitration system it should be relative to 
such a large amount. I am unaware of anything similar in any other profession or indeed 
trade. As I understand it, assuming the present system whereby files are examined by an 
independent reporter continues, matter will be dealt with by written submissions and not by 
oral evidence with there therefore being little opportunity to a reporter to consider the 
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demeanour of a complainer or solicitor or indeed for cross examination except by letter. Rules 
of evidence will effectively become null and void for what seems to be an extremely large 
amount of money.

As I understand it in addition there is no appeal to the Court for either the aggrieved client or 
the solicitor from the decision of the Commission and I am aware that Lord Lester has already 
expressed the view that this is a contravention of the ECHR.

I should be grateful if you could consider these points in dealing with this legislation. 
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Submission from Donald Reid for the Legal Profession and Legal Aid (Scotland) Bill 

I wish to register my profound concern at the content of this Bill. I associate myself with 
detailed and cogent representations thereon being made by the Law Society of Scotland. 
Please confirm that my representations in this respect are received and noted.
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Submission from Peter Macari for the Legal Profession and Legal Aid (Scotland) Bill 

I understand that you are currently taking submissions in regards to the above.  I have the 
following comment to make in regards to the Legal Profession and Legal Aid [Scotland] Bill. 

1. COST 

There is no proper cost or cost benefit analysis of the proposed new Scottish Legal 
Complaints Commission.  It appears that this will be met by a general levy on the legal 
profession as well as fees charged to solicitors for every case considered, whether upheld or 
not.  I find it unacceptable that I, as a solicitor, will have to meet a fee if the complaint is not 
upheld. 

2. COMPENSATION 

I understand that there will be an increase in compensation for inadequate professional 
service from the current £5,000 to £20,000.  This is excessive and no explanation is given for 
such a large rise.  It appears that you are simply adopting the figure from the English White 
Paper on Complaints Handling.  It would appear that an English solution is being imported to 
resolve a perceived Scottish problem despite the Scottish Parliament promising to produce 
Scottish solutions for Scottish issues. 

3. NO FAULT LIABILITY 

It would appear that the system is based on the principle of the lawyer paying as the 
practitioner will be expected to pay case fees whether or not a complaint is upheld.  In 
addition the lawyer will pay the full costs of mediation through the Commission.  Would it not 
be more appropriate to simply charge a higher case handling fee when the complaint is 
upheld rather than a flat handling fee applying to all cases. 

4. CONDUCT ISSUES 

It appears that the Commission will have the power to force the Law Society of Scotland to 
action certain conduct issues.  What is the point of the Law Society if an outside body may 
dictate that action is to be taken?   

5. ACCESS TO JUSTICE 

It is likely that many lawyers will cease doing types of work where the client is more likely to 
complain, ie matrimonial work.  Law Centres could be hit hardest as most of their workload is 
based on this type of work and often involves the most difficult clients.  The Scottish 
Executive may create advise “deserts” as already suggested by the Law Society of Scotland 
of which I am a member. 

6. HUMAN RIGHTS 

The Law Society of Scotland have obtained an opinion from a leading English QC which 
states that the new system will be unlikely to comply with the European Convention on 
Human Rights because the Board will be appointed by Ministers and will not guarantee 
solicitor representation; case fees will be paid even if a solicitor is exonerated and there will 
only be an internal right of appeal for the public or the profession of a decision by the 
Commission on a service complaint.  

The Commission will take on the functions of the Courts in negligence matters where the 
claim is less than £20,000 even though there is no consultation mandate to do so.  Again this 
is likely to raise issues in regards to ECHR compliance.  Like the Law Society of Scotland I 
believe that negligence should remain a matter for the Courts.  After all you do not see 
Commissions dealing with the negligence of doctors, architects, accountants, civil servants or 
even the actions of MSP’s! 
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Submission from Douglas Delaney for the Legal Profession and Legal Aid (Scotland) 
Bill

I am concerned by the proposals contained in the above Bill.   I am a conveyancing 
paralegal for a small firm of Solicitors and i am fearful that if the proposals contained within 
the above Bill are to be passed then this could ultimately lead to certain cuts being made 
within our firm.  As a direct result from the passing of this Bill it is likely that our firm shall 
restrict certain areas of conveyancing.  To supplement the loss of fees from these areas, it 
would be prudent to expect a rise in various other areas of conveyancing and this could have 
a knock on effect at dissuading prospective clients.  Whether rightly or wrongly, I feel that 
there is a public stigma attached to Solicitors fees and the likelihood of further increases 
attributable to this Bill shall not be an appealing one to the local people.

I would therefore like to register my support to the objections raised by the Law Society to the 
above Bill 
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Submission from Douglas Roberts for the Legal Profession and Legal Aid (Scotland) 
Bill

I would like submit comments on the Scottish Executive's proposals to establish a Scottish 
Legal Complaints Commission and remove the role of the Law Society of Scotland in 
investigating complaints against its members. I am an associate with over 5 years post 
qualifying experience in private practice.

 Having considered the Bill, I am concerned that:-

 1.        The proposal to have 4 lawyer members does not stipulate that they should be 
practising solicitors. I feel that it is important that when considering any complaints, the 
Commission should consider the context of any complaint and the current legal environment 
in which the complaint is made. Only by having practising lawyer members will this be 
achieved.

2.        The members of the Commission will not be truly "independent", given that the 
members are to be appointed by the Scottish Ministers.

3.        The increase in the maximum level of compensation to £20,000 is excessive.  In 
practice, it is not always possible to manage a client's expectation. Things do sometimes go 
wrong, and although this is not always attributable to the professional services of the solicitor, 
clients do not always see this. If a client believes that he or she may get an award at this 
level, this may positively encourage the client to pursue a spurious or trivial complaint.

4.        The proposed specific levy of £300 on practitioners who generate a complaint is unfair 
as it is payable irrespective of whether the complaint is successful or rejected.  If a solicitor in 
the course of the year receives 10 complaints, which are later determined to be unfounded, 
the solicitors has not only expended valuable time in responding to the complaints, but is 
charged £3,000 for the Commission to assess the complaints and reject them. Why should 
the solicitor have to pay this levy, if a complaint is not upheld? Should there not be a 
corresponding requirement for a complainer to make any payment when lodging a complaint 
or for the complainer to bear the £300 cost in the event that the complaint is rejected?

5.        The only appeal against a finding of inadequate professional service is to a committee 
comprising other members of the Complaints Commission and not to an independent appeal 
body or court.

I do not feel the proposals strike a fair balance between the need to protect members of the 
public in circumstances where a solicitor has provided an inadequate professional service and 
the need to protect the interests of individual members of the profession.

I should be grateful if you will consider my views. 
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Submission from MacRoberts for the Legal Profession and Legal Aid (Scotland) Bill 

As a Scottish firm of solicitors we have considered the Legal Profession and Legal Aid 
(Scotland) Bill and would wish to make the following submission.  

We are in principle supportive of the formation of an independent complaints handling body, 
along the lines of the Scottish Legal Complaints Commission. Having considered the detail of 
the Bill however we have a number of significant concerns regarding the detail thereof and its 
likely impact on both the Scottish legal profession and the clients serviced by that profession. 
In this connection we would generally support the areas of concern with the Bill that have 
been publicly expressed by the Law Society of Scotland and in particular the following points.  

Independence and Fairness  

We consider that the new Commission cannot be regarded as truly independent if 
appointments are made by Scottish Ministers. Furthermore, the Commission will be unable to 
properly exercise its functions in the absence of a guarantee of solicitor representation. 
Furthermore, there should be provision for a right of appeal against any decision by the 
Commission. The absence of such a provision is likely to result in unnecessary litigation and 
cost. In the absence of dealing with such issues the process envisaged by the Bill will fail to 
fairly represent the rights of the legal profession and will fail to allow it a fair opportunity to 
resist unfounded complaints.  

Cost  

The Bill proposes that the cost of the new Commission will be met by a general levy on the 
legal profession as well as fees charged to solicitors for every complaint considered. We are 
concerned that the cost of running the Commission may be significantly higher than the cost 
of the current complaints system. This will result in increased overheads for solicitors and a 
potential corresponding increase in fees to the clients serviced by the profession.  
In addition, we are concerned at the proposal to charge solicitors for the cost of an 
investigation whether or not a complaint is upheld. Accordingly, for every complaint the 
solicitor will require to pay a fee regardless of the fact that the complaint may be entirely 
unfounded. This may encourage frivolous or vexatious complaints simply in the hope of 
persuading a solicitor to reduce his fee particularly in minor matters. This obviously has an 
adverse impact on the legal profession but in addition detrimental consequences for clients 
serviced by the profession. In the first place it may result in solicitors electing to discontinue 
the provision of certain services which undoubtedly result in a higher level of complaints. In 
particular it may result in less solicitors carrying out work for private individuals in relation to 
areas such as matrimonial disputes, domestic conveyancing, or private client matters. These 
are areas where a number of solicitors have already discontinued providing such services and  
the current Bill would simply exacerbate the problem. Similarly, solicitors may elect only to act 
on one side of transactions or disputes (e.g. for employers in relation to employment disputes 
but not employees). This could result in the absence or unavailability of legal advice in certain 
areas or inequality of available advice depending on whether you are a company or an 
individual. Alternatively, it may result in an increase in fees in these areas in order to cover 
the risk of additional costs associated with complaints.  

Compensation

We are concerned that the proposed increase in compensation for inadequate professional 
service is from £5,000 to £20,000. No adequate explanation for such a large rise has been 
given and it appears entirely disproportionate to the proposed level of compensation for 
professional misconduct. The reality of increasing the compensation level to such a figure is 
that the new Commission will in practice take on the function of the courts in complaints of 
negligence where the claim is worth less than £20,000. We consider that negligence 
complaints should more properly remain within the jurisdiction of the courts.  
In addition, the increased level of compensation coupled with the cost concerns highlighted in 
the previous section may result in a decline in the number of solicitors, particularly firms 
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operating on tight margins or small firms dependent on keeping overheads at a low level. This 
may result in difficulty for clients in obtaining access to necessary legal advice and may also 
have a wider economic impact.  

Conduct Issues  

The Bill does not adequately address how complaints involving both service and conduct 
issues are to be dealt with, given that it is proposed that the Law Society should continue to 
deal with professional misconduct and unsatisfactory professional conduct complaints.  
In the absence of satisfactory clarification this will result in confusion and an unsatisfactory 
position for both the legal profession and its clients.  

Conclusion  

We would hope these submissions are taken into account in any further consideration of the 
Bill.
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Submission from Elaine O’Connell for the Legal Profession and Legal Aid (Scotland) 
Bill

I am a solicitor duly enrolled with the Law Society in Scotland. I wish to register my extreme 
worries and concerns regarding the above Bill.

I fully accept that the Legal Profession must and should be well regulated. I also accept that 
there must a suitable body in place to deal with complaints made against solicitors by 
members of the public and others.

It appears to me that the bill currently under consideration will not best serve either the needs 
of the public and nor will it ensure efficient regulation of the profession concerned. My main 
concern is that it is quite apparent from even the most cursory of reading of the legislation that 
it is not ECHR compliant. It is a very odd situation being proposed that the new body would 
not only process complaints made against solicitors but would also hear any appeal. It begs 
the question whether such a procedure could even fall within the definition of an appeal since 
it would not be independent. This is a grave failing.

The bill in present form would also have the effect of bringing an independent profession 
under what would effectively be state control. This is a worrying development. I would urge 
the committee to rethink matters at this point.
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Submission from Aberdein Considine for the Legal Profession and Legal Aid 
(Scotland) Bill 
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Submission from Aberdeen Bar Association for the Legal Profession and Legal Aid 
(Scotland) Bill 
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Submission from Scottish Mediation Network for the Legal Profession and Legal Aid 
(Scotland) Bill 

Introduction
The Scottish Mediation Network (SMN) welcomes the inclusion of mediation on the face of 
this Bill in sections 6, 7 and 19.  We suggest that care will be need to be taken to ensure that 
the mediation offered by the Commission is sufficiently impartial, non-judgemental and 
independent to meet the emerging standards in the mediation field and to engender sufficient 
confidence in the process. 

The Scottish Mediation Network also sees and supports the opportunities for developing the 
availability of mediation through the proposed changes to publicly funded legal assistance in 
Scotland by the changes set out in section 45.   

This response is limited to comments on sections 6, 7, 19 and 45 of the Bill. 

Section 6 & 7
The Bill appears to suggest mediation will be offered by the new Commission. No explanation 
is given in the supporting documents about what this form of mediation might look like.   

We acknowledge that this issue cannot be addressed in detail until the Scottish Legal 
Complaints Commission is established.  The SMN will be available to advise and assist if 
required. 

However, we recommend that guidance notes make it clear that, where appropriate, the 
Commission will offer to arrange for mediation rather than offer to mediate.  We are 
concerned that if the Commission were to act in the role of mediator, this would conflict with 
its responsibility to adjudicate on complaints. Also, if the Commission were to attempt to 
mediate, careful consideration would need to be given to quality and training issues. We refer 
to the Guidelines on the Practice of Mediation adopted by the SMN (below) which are 
generally accepted in Scotland as a benchmark. 
We are puzzled by the drafting in 7(c)(ii) which refers to a situation where the "outcome of the 
mediation is not accepted by both the complainer and the practitioner”.  This wording might 
imply that the mediator will issue a determination.  This would not be mediation.  It would be 
adjudication or arbitration.  We propose the words above be deleted and the phrase “no 
settlement agreement is executed by the complainer and the practitioners within a 
reasonable period following a mediation” be substituted.

Definition of Mediation
The SMN uses the following definition: 
“Mediation is a process in which disputing parties seek to resolve their differences with the 
assistance of a trained mediator acting as an impartial third party.  Mediation is voluntary and 
aims to offer the disputing parties the opportunity to be fully heard, to hear each other’s 
perspectives and to decide how to resolve their dispute themselves. 

Section 19
Section 19 appears to suggest that if mediation is “successful” the practitioner will have to pay 
part of the cost of the mediation and the complainer would not pay anything. It is hard to 
define success in mediation beyond there being a resolution that the parties can all live with. 
A mediation results in either a mutually acceptable outcome or it does not.    Payment by only 
one party may upset the power balance that is often delicate when parties are in disputes. 
We suggest that further consideration is given to this proposal. 

Section 45 - Legal aid and mediation
The Scottish Mediation Network sees and supports opportunities for developing the 
availability of mediation through the proposed changes to publicly funded legal assistance in 
Scotland.  We propose that mediators be included in the Register of those allowed to offer 
assistance to parties with legal disputes. 
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Mediators do not give advice nor would it be consistent to call them advisors.  We propose 
that the register set up in section 45 be renamed “Register of providers of advice and 
assistance.”  Those registered would be called “registered providers”.  If the definition 
of assistance were to encompass mediation then parties could choose mediation as a first 
option rather than, as at present, having to go through a solicitor.  There is clear evidence that 
mediation is only offered as an option by a few legal aid solicitors who are very familiar with 
the process. The majority of solicitors do not yet recommend mediation because they have 
little or no experience of using it.  Allowing legally aided people direct access to mediation 
should help to overcome the natural reticence of gatekeepers to using an unfamiliar process. 

We feel that the Legal Aid system could offer other opportunities to encourage the appropriate 
use of mediation. 
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GUIDELINES ON THE PRACTICE OF MEDIATION 
Adopted by the Policy Committee of the Scottish Mediation Network on 26.5.04 

Preamble
These Guidelines are intended to form a baseline for the conduct of all forms of mediation in Scotland.  It is 

expected that the different strands of mediation will, if they have not already done so, develop 
complimentary and more detailed guidance. 

Mediation is a process in which disputing parties seek to resolve their differences with the assistance of a 
trained mediator acting as an impartial third party.  Mediation is voluntary and aims to offer the 
disputing parties the opportunity to be fully heard, to hear each other’s perspectives and to decide 
how to resolve their dispute themselves. 

Voluntary participation and self determination 
A mediator shall recognise that mediation is based on the principle of voluntary participation and un-coerced 

self-determination by the parties. 

Impartiality, independence and neutrality 
A mediator shall remain impartial, independent and neutral. If a mediator becomes aware of any reason 

which may diminish her/his impartiality, independence or neutrality, he/she shall disclose this 
to the parties at the earliest opportunity and withdraw from the mediation unless the parties 
do not wish her/him to do so. 

Conflicts of Interest 
A mediator shall disclose all actual and potential conflicts of interest reasonably known to the mediator whether 

before or during a mediation and shall withdraw from the mediation unless the parties do not wish 
him/her to do so. 

Competence  
A mediator shall be responsible for undertaking sufficient training, supervision and continuing professional 

development to maintain necessary mediation skills. A mediator shall mediate only when she/he 
believes that he/she has the necessary skills to carry out the mediation. 

Confidentiality 
Confidentiality in mediation is important to encourage all participants to speak truthfully and candidly, and to 

enable a full exploration of issues in dispute. Unless compelled by law, a mediator shall not disclose 
any of the information given during the mediation process.

Understanding of mediation 
A mediator shall ensure that the parties understand: 

the purpose and procedure of the mediation; 
the role of the parties and the mediator; 
any fee arrangement; 
the obligation of confidentiality. 

Advertising and solicitation 
In advertising or offering services, mediators shall not guarantee settlement or promise specific results.  All 

information provided by mediators about their education, background, mediation training and 
experience shall be accurate. 

Gifts and favours 
A mediator must not accept from or exchange any gift or favour with any party in any mediation. A mediator 

must use judgement that reflects the high ethical standards which mediation requires. 

Discrimination 
People should always be treated with respect and without discrimination. 

Complaints and Professional Indemnity Insurance 
A mediator shall provide information about the process for handling any complaint made about their conduct or 

service, and about any professional indemnity insurance cover they may have. 
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Background about the Scottish Mediation Network
The Scottish Mediation Network is a company limited by guarantee registered in Scotland, 
Company No. SC258173, and recognised as a charity by the Inland Revenue.  As at 1st

September 2005, we have 85 individual members and 52 organisational members, all of 
whom endorse the SMN’s Guidelines on the Practice of Mediation in Scotland.

Our Vision 
We are working to embed mediation into the way that conflict and disputes of all forms are 
handled in Scotland.   

Mediation is a process in which disputing parties seek to resolve their differences in a 
mutually acceptable way with the assistance of a trained mediator acting as an impartial third 
party.

Our Values 
We value: 

working together collaboratively 
mutual respect 
clear and open communication 
voluntary participation 
an inclusive Network and 
financial prudence 

Our Purpose 
The Objects clause of the Scottish Mediation Network’s Memorandum of Association states, 
in summary, that we aim: 

To promote mediation and other related forms of conflict management for the benefit of 
the public, individuals and society in Scotland and elsewhere and: 

to encourage awareness, understanding and appropriate use of mediation; 
to support and promote education, training and research in skills and best 
practice in the use of mediation; 
to create and encourage links among the various fields of mediation; and 
to promote and organise standards of professional conduct and training. 

www.scottishmediation.org.uk
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Information about the Director
Ewan A Malcolm, W.S., Ll.B (Edin), Dip L.P., N.P. 

Ewan set up the Scottish Mediation Network office in September 2002 and in 2005 was 
appointed as its first Director.   

The main focus of his development work is to host a collaborative discussion and devise a 
process to move toward linking quality assurance and qualifications across all spheres of 
mediation in Scotland. Ewan is also charged with facilitating consensus-building 
conversations about linking the development of excellent practice in training across all 
spheres of mediation. 

He was in private practice as a solicitor for nearly two decades and started his mediation 
training in 1995.  Ewan is trained as a commercial, a family and a community mediator.  In his 
own time, he freelances as a mediator in high value family and commercial disputes.  He also 
volunteers with both the Edinburgh Sheriff Court and the Edinburgh Community Mediation 
Services, where he is working toward his SVQ in mediation.   Ewan has presented training 
across the UK and is an associate member of the Chartered Institute of Personnel and 
Development. 

Publication of this document and evidence
We are content that is document be publishes and would welcome the opportunity to give oral 
evidence to the Committee. 

Acknowledgements 
Invaluable comments have been contributed by a number of members of the Scottish 
Mediation Network.  Responsibility for the final version of this response rests with Ewan 
Malcolm. 
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Submission from Malcolm Farquhar for the Legal Profession and Legal Aid (Scotland) 
Bill

I note that the Justice 2 Committee is seeking views on the general principles of the Legal 
Profession and Legal Aid (Scotland) Bill.  I am a Partner of Thorntons Law LLP, a legal 
practice having offices in Arbroath, Dundee, Edinburgh, Forfar and Perth.  The practice has 
29 Partners, employs a further 41 Solicitors and comprises over 300 persons. I was 
previously a partner in a 3 partner firm which merged with Thorntons last June. I have been a 
qualified solicitor since 1978 and have been a partner in a legal firm since 1983. 

I make the following comments on some of the principles embodied in the Bill:- 

Cost

I understand that there has been no proper cost or cost/benefit analysis of the proposed new 
Scottish Legal Complaints Commission.  I understand that a general levy will be made on the 
profession in Scotland as well as a proposal to charge fees to Solicitors if complaints are 
raised against them, whether or not the complaint is upheld.  Whilst I can appreciate the 
desire to secure adequate funding for the Commission, the principle of automatic charges 
levied for every complaint made is questionable.  This raises the prospect of a client with 
even the most minor grumble, or indeed no substantive complaint at all, blackmailing a 
Solicitor into settling the "complaint" by payment of a sum less than, or equal to, the automatic 
charge applying at the time.  The Committee ought to take account of spurious or 
mischievous complaints arising on this basis. It is hard to see a justification for a solicitor who 
is blameless having to pay an automatic charge in addition to all the other professional levies 
proposed in the Bill. 

Compensation

I note the intention to increase compensation for Inadequate Professional Service from 
£5,000 to £20,000.  This seems to me to be excessive and I am unaware of any explanation 
offered for an increase of this scale. 

This appears to deliver into the hands of the Commission functions which ought properly to be 
undertaken by the Court system.  The level of IPS compensation suggested will, in my view, 
not marry with existing principles of negligence.  Such important principles should not be ruled 
upon by a non-legal tribunal when there is already an extensive body of case law on what 
qualifies as professional negligence.

The maximum level of compensation may represent a significant proportion of the income of 
small practices and should be revised to a lower figure. 

Regulation of Solicitors' Conduct

I note that the Commission is intended to have power to oblige the Law Society of Scotland to 
action certain conduct issues against its members.  This seems to me to be directly contrary 
to the concept of a profession regulating its members.  This proposal also calls into question 
whether the Law Society of Scotland might be deemed properly independent of the Executive. 

Guarantee Fund/Master Policy

I note that the Bill proposes to award the Commission power to oversee the running of the 
Scottish legal profession’s Master Policy and the Guarantee Fund.  These two protections are 
unique to the Scottish legal system and offer unparalleled protection to clients of Scottish 
solicitors.  I can see no justification for the Commission overseeing the running of the Master 
Policy as this is already independently managed by the insurers who manage claims and set 
premiums. 

In so far as the Guarantee Fund is concerned I see no justification for the Commission's 
involvement and I do not believe that the Executive's consultation implies any mandate for the 
introduction of the powers suggested. 
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Submission from Peter Farquhar for the Legal Profession and Legal Aid (Scotland) Bill 

I note that the Justice 2 Committee is seeking views on the general principles of the Legal 
Profession and Legal Aid (Scotland) Bill.

I make the following comments on some of the principles embodied in the Bill:- 

Scottish Legal Complaints Commission 

(a)   Cost 
I understand that there has been no proper cost or cost/benefit analysis of the proposed new 
Scottish Legal Complaints Commission.  I understand that a general levy will be made on the 
profession in Scotland as well as a proposal to charge fees to Solicitors if complaints are 
raised against them, whether or not the complaint is upheld.  Whilst I can appreciate the 
desire to secure adequate funding for the Commission, the principle of automatic charges 
levied for every complaint made is questionable.  This raises the prospect of a client with 
even the most minor grumble, or indeed no substantive complaint at all, blackmailing a 
Solicitor into settling the "complaint" by payment of a sum less than, or equal to, the automatic 
charge applying at the time.  The Committee ought to take account of spurious or 
mischievous complaints arising on this basis. 

In simple terms it is unreasonable and unfair to automatically levy a charge on a solicitor 
complained against whether, or not, there is any merit in the complaint.  If it transpires that the 
complaint is wholly unjustified will the charge, if levied, be refunded to the solicitor?  Also, if it 
transpires that the complaint is wholly unjustified, will the person who made the complaint be 
required to re-imburse the Commission’s costs and perhaps also the costs incurred by the 
solicitor in dealing with the complaint? 

(b)   Compensation 
I note the intention to increase compensation for Inadequate Professional Service from 
£5,000 to £20,000.  This seems to me to be excessive and I am unaware of any explanation 
offered for an increase of this scale. 

This appears to deliver into the hands of the Commission functions which ought properly to be 
undertaken by the Court system.  The level of IPS compensation suggested will, in my view, 
not marry with existing principles of negligence.  Such important principles should not be ruled 
upon by a non-legal tribunal when there is already an extensive body of case law on what 
qualifies as professional negligence. 

The maximum level of compensation may represent a significant proportion of the income of 
small practices and should be revised to a lower figure.  Failure to do so could have a 
significant effect on the provision of legal services in rural areas where legal practices tend to 
be smaller and have lower income.  This could result in some people in rural communities – 
those without access to a car and without good public transport links – being excluded from 
access to legal services. 

Regulation of Solicitors' Conduct 
I note that the Commission is intended to have power to oblige the Law Society of Scotland to 
action certain conduct issues against its members.  This seems to me to be directly contrary 
to the concept of a profession regulating its members.  This proposal also calls into question 
whether the Law Society of Scotland might be deemed properly independent of the Executive. 

Guarantee Fund/Master Policy 
I note that the Bill proposes to award the Commission power to oversee the running of the 
Scottish legal profession’s Master Policy and the Guarantee Fund.  These two protections are 
unique to the Scottish legal system and offer unparalleled protection to clients of Scottish 
solicitors.  I can see no justification for the Commission overseeing the running of the Master 
Policy as this is already independently managed by the insurers who manage claims and set 
premiums. 

In so far as the Guarantee Fund is concerned I see no justification for the Commission's 
involvement and I do not believe that the Executive's consultation implies any mandate for the 
introduction of the powers suggested. 
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Submission from Sandra Anderson for the Legal Profession and Legal Aid (Scotland) 
Bill

I make the following comments on some of the principles embodied in the Bill:- 

Scottish Legal Complaints Commission 

(a)    Cost
I understand that there has been no proper cost or cost/benefit analysis of the proposed 
new Scottish Legal Complaints Commission.  I understand that a general levy will be 
made on the profession in Scotland as well as a proposal to charge fees to Solicitors if 
complaints are raised against them, whether or not the complaint is upheld.  Whilst I can 
appreciate the desire to secure adequate funding for the Commission, the principle of 
automatic charges levied for every complaint made is questionable.  This raises the 
prospect of a client with even the most minor grumble, or indeed no substantive 
complaint at all, blackmailing a Solicitor into settling the "complaint" by payment of a sum 
less than, or equal to, the automatic charge applying at the time.  The Committee ought 
to take account of spurious or mischievous complaints arising on this basis. 

(b)   Compensation
I note the intention to increase compensation for Inadequate Professional Service from 
£5,000 to £20,000.  This seems to me to be excessive and I am unaware of any 
explanation offered for an increase of this scale. 

This appears to deliver into the hands of the Commission functions which ought properly 
to be undertaken by the Court system.  The level of IPS compensation suggested will, in 
my view, not marry with existing principles of negligence.  Such important principles 
should not be ruled upon by a non-legal tribunal when there is already an extensive body 
of case law on what qualifies as professional negligence. 

The maximum level of compensation may represent a significant proportion of the income 
of small practices and should be revised to a lower figure. 

(c) Regulation of Solicitors' Conduct
I note that the Commission is intended to have power to oblige the Law Society of 
Scotland to action certain conduct issues against its members.  This seems to me to be 
directly contrary to the concept of a profession regulating its members.  This proposal 
also calls into question whether the Law Society of Scotland might be deemed properly 
independent of the Executive. 

(d) Guarantee Fund/Master Policy
I note that the Bill proposes to award the Commission power to oversee the running of 
the Scottish legal profession’s Master Policy and the Guarantee Fund.  These two 
protections are unique to the Scottish legal system and offer unparalleled protection to 
clients of Scottish solicitors.  I can see no justification for the Commission overseeing the 
running of the Master Policy as this is already independently managed by the insurers 
who manage claims and set premiums. 

In so far as the Guarantee Fund is concerned I see no justification for the Commission's 
involvement and I do not believe that the Executive's consultation implies any mandate 
for the introduction of the powers suggested. 
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Submission from Fergus Brown for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing in response to the consultation on this Bill which is currently before the 
Parliament.  I am writing in my personal capacity rather as the Director of Regulation and 
Compliance at the Institute of Chartered Accountants for Scotland.  I have been involved in 
complaints handling since 1992 when I joined the Law Society of England & Wales and where 
I remained as Quality Manager until 1999 when I returned to Scotland to take up a post with 
the Legal Services Ombudsman.  In 2001 I joined the Institute of Chartered Accountants for 
Scotland where I now oversee the investigation and disciplinary procedures for complaints 
about the Institute’s members. 

I have a number of concerns about the terms of the Bill, as it currently drafted, which centre 
on justice, fairness, transparency and its compliance with Human Rights. 

Clause 2 of the Bill provides that the Commission is required to determine whether a 
complaint is vexatious or frivolous.  In particular I note that when a determination has been 
made by the Commission there is no provision in the Bill for a right of appeal for the individual 
lodging the complaint.  All such decisions must in the interest of fairness and transparency 
have a right of appeal.  Under the current complaints system complainers have a right of 
appeal to the Legal Services Ombudsman.  I would submit that there needs to be such an 
appeal mechanism included within the Bill and would suggest that an appropriate review 
could not be undertaken internally within the Commission.  The appeal would need to be to an 
independent body such as the Public Service Ombudsman. 

Furthermore, while the Commission is required to consult with the Professional Bodies on 
combined conduct/service complaints I am of the view that this should be extended to include 
complaints which are purely conduct in nature.  In the interests of fairness the consultation 
process should be initiated at the initial sifting stage for complaints.  As the Commission will 
be comprised of non-professionals there needs to be input from the Professional Bodies at 
the earliest stage in the complaints process.  This will ensure that conduct complaints are 
correctly and properly identified. 

It is noted that Clause 23 requires the Commission to make rules and that an appeal 
mechanism for service complaints is included within this.  However there appears to be no 
mechanism for a complainer with a service complaint to have an independent review of how 
their complaint has been handled.  This is particularly iniquitous given that the Commission is 
tasked with fulfilling this role for conduct complaints which have been investigated by the 
Professional Bodies.  Not only is the lack of independent review for service complaints flawed 
in terms of Human Rights legislation but the current proposals favour conduct complainers to 
the disadvantage of service complainers.  I would submit that the Bill needs to be amended to 
make provision for an independent review mechanism for service complaints in order to 
establish a level playing field.  Such a review needs to be carried out by an independent body 
which should deal with, not only service complaints but also conduct complaints to ensure 
consistency of approach.  Again I would submit that this body should be the Public Services 
Ombudsman given that the Commission is be an establishment of the Scottish Executive.  

I have reservations about the fixing of the maximum compensation level at £20,000 and that 
this will to some extent encourage complaints which should properly be dealt with by the 
Courts as negligence claims.  It is to be noted that the provisions of the Bill do not provide that 
negligence matters remain to be dealt with by the Courts.  It would be inappropriate for the 
Commission to deal with negligence matters as these are legal issues which can only 
properly be dealt with by a thorough testing of the evidence through the appropriate forum 
which is a Court of law.  Furthermore the establishment of the Commission as a “lay” 
dominated organisation is not the appropriate forum within which to deal with the legal 
aspects of a negligence claim.  Clause 8(2)(d) should be amended to limit compensation to 
“inconvenience or distress caused to the complainer”. 

The level at which the maximum compensation award has been set has the potential to cause 
lasting and damaging affects on smaller practices particularly in the more rural areas of 
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Scotland.  Whilst I accept there needs to be a provision for compensation in appropriate 
circumstances this needs to be balanced by setting the maximum at a proportionate level 
bearing in mind income levels of rural practitioners.  As set out in the Bill the maximum level 
could see smaller firms forced out of business if they had one or more awards within a year or 
two. Were this to happen then rural communities could be disenfranchised from the provision 
of legal services at a local level.  Additionally the further and logical impact of this is that rural 
and smaller firms will not take on work which at the current time can lead to complaints; such 
as contentious divorce work, personal injuries cases or contentious executries.  Again this will 
lead to individuals being unable to obtain legal advice at a local level and will require them to 
travel to more urban areas for advice.  Not only will this lead to greater travel costs for 
individuals but will also lead to increased cost of legal advice as the fees of firms in more 
urban centres of population tend to be higher.  If there is a reduction in the work of rural firms 
then there will also be a financial impact on rural economies not only in terms of income 
generated locally but also in terms of employment as those firms reduce staff numbers. 

My final concern relates to the complaints’ levy and that a practitioner will be required to pay 
this to the Commission even in circumstances where the complaint has not been made out 
against them.  This is inherently unfair given that the practitioner will have been informed that 
the complaint has not been made out against them but they will still be levied a charge.  The 
levy should be discretionary and should only be made against practitioners who have a 
significant number of complaints lodged against them.  It is not in the interests of either the 
practitioner or the Professions for such a levy to be imposed as currently proposed within the 
Bill.  Indeed there is potential to encourage complaints which have no substance in detail but 
are such that they cannot be screened out at first instance. 

I would request that the Committee considers these concerns and gives serious consideration 
to amending the Bill to ensure that it delivers a proportionate, fair and transparent system for 
dealing with complaints. 
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Submission from Ken Long for the Legal Profession and Legal Aid (Scotland) Bill 

I wish to make representations on certain aspects of the Bill which cause me concern. 

I have held a Practising Certificate as a solicitor since 1989 during which time I have delivered 
service to clients and had experience of managing their expectations on many types of remits 
and transactions. 

If the end result of a revised complaints procedure is risk management to a degree that 
manifests itself in refusal by solicitors to take on certain kinds of work, or letters of 
engagement from solicitors with more disclaimers on what the solicitor will not do than 
explanation of what he will actually do, that will be a poor result for the public. The LPLA Bill 
as drafted makes both points more likely than at the moment.  

The current process for a client with a complaint is:- 

1. Intimating the complaint to the firm to be dealt with in accordance with the firm’s 
complaints procedure. 

2. In the event of ongoing dissatisfaction, intimating the complaint to the Law Society. 

3. In appropriate cases, appointment by the Law Society of a Reporter to investigate the 
complaint.

4. In the event of dissatisfaction on handling of the complaint by the Law Society, 
complaining to the Scottish Legal Services Ombudsman about that handling as a result of 
which matters can be referred back to the Law Society to reopen the complaint. 

5. Loss through professional negligence can be pursued through the civil courts 
(assisted, I would have thought, if there has been an adverse decision from the Law Society 
on the service supplied). 

The last point, namely the opportunity to raise an action of professional negligence, has not 
received proper emphasis in the analysis of the existing complaints process. The increase in 
compensation for inadequate professional service to £20,000 is evidence of that point. Court 
action for negligence exists as a remedy against all service providers.  The existing 
complaints procedure against lawyers is an additional remedy. 

The LPLA Bill replaces, for service complaints, the second stage of the above process 
(complaint to the Law Society) with the right to complain to the Scottish Legal Complaints 
Commission (SLCC).  My concerns about the proposed SLCC procedure are:- 

1. Every complaint registered by the SLCC requires the firm against whom the 
complaint is made to pay a fee (apparently £300 is the suggested fee) which is non returnable 
even if the complaint is unfounded (even vexatious).  The person making the complaint pays 
nothing. This is “consumer friendly” but unfair to solicitors without the counter balance I 
mention at point 3. 

2. There is no need for an aggrieved client to exhaust internal complaints procedures 
before submitting a complaint to the SLCC. 

3. The “no cost to the client” procedure makes it unfairly attractive for a client to raise all 
issues through the SLCC rather than internal complaints procedures or court action for 
professional negligence. 

4. A more balanced approach would be for the firm to have the right to collect the £300 
fee from the complainer in the event that :- 

(a) internal complaints procedures have not been properly pursued; and/or 
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(b) their complaint is unsuccessful. 

5. The SLCC seems to be a body financed by a levy on solicitors, controlled by others 
and accountable only to the Scottish Executive but not to solicitors.  This seems inherently 
unfair.  In addition, solicitors will have no control at all on the costs of the body they are being 
asked to finance. 

6. The point raised in the Opinion of Lord Lester of Herne Hill, QC obtained by the Law 
Society that the SLCC does not comply with the European Convention of Human Rights if 
there is no right of appeal to a Tribunal or Court is important. 

7. Some complaints “fall asleep” if the complainer does not supply information to the 
Law Society within a reasonable timetable of being requested to do so. Removal of the 
Ombudsman from the process will inevitably mean that the SLCC ends up having to favour 
the complainer in such situations at the expense of what the solicitor or firm may consider to 
be fair. 

8. Raising the compensation for inadequate professional service from £5,000 (a level 
which was raised from £1,000 in 2005) to £20,000 unfairly removes court adjudication on 
professional negligence from the rights of a solicitor/firm.  It is reasonable to assume that, if 
the amount of a claim is likely to be less than £20,000 the client will complain to SLCC rather 
than raise professional negligence proceedings.  The proposed SLCC process allows the 
clients (entirely free of cost or risk) to have the claim investigated and considered. Again this 
is unfair to the solicitor. 

My comments focus on those points where the balance is currently unfair to solicitors. I would 
hope that the Justice 2 Committee will be able to establish a better balance in its final 
proposal for the SLCC than currently exists in the LPLA Bill as drafted.   
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Submission from Andrew Fordyce for the Legal Profession and Legal Aid (Scotland) 
Bill

I welcome the creation of a Legal Complaints Commission. However, I have issues with parts 
of the Bill.

 It appears to assume all complaints (which are not frivolous or vexatious) made 
against legal practitioners have merit and are just.

 I do not agree that the running costs of the commission should be funded wholly by 
the legal profession - the commission should also receive public funds. Although the 
proposal is that polluter pays, this is not achieved. As drafted the proposal is "solicitor 
pays" regardless of whether or not a complaint is upheld.  

 The present "complaints levy" is discriminatory. It will give rise to conflicts of interest. 
It being in the commission's interest to determine that complaints fall within its 
investigative/mediation powers because it is dependant upon the resultant levy to 
fund itself.

 Complaints made prematurely to the commission should be subject to the "frivolous 
or vexatious" test before being passed to the relevant practitioner.  

 Under the existing statutes reference can made be to the Legal Services 
Ombudsman concerning the handling of service complaints by the professional body, 
but only by the complainant. There is no provision for an independent assessor of the 
commission's handling of complaints. This role should remain with the Ombudsman. 
Appeal to the Ombudsman should be open to both complainant and practitioner.

 There should be the right for all parties to appeal the commission's determinations 
and directions. This exists for conduct matters and will continue. An Appellate 
Tribunal should be established to conduct this function.

 In the interests of fairness, compensation not exceeding £20,000 should be payable 
also to the practitioner for inconvenience, time wasted, distress or stress of  being 
subject to or dealing with unfounded complaints.  

I would be grateful if you would put this letter before the Justice 2 Committee. 
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Submission from James Gallagher for the Legal Profession and Legal Aid (Scotland) 
Bill

The Scottish Executive and the Scottish Parliament enthusiastically embraced the European 
Convention on Human Rights and through the Human Rights Act 1998 and the Scottish 
Parliament Act of the same year made the convention binding on both the Executive and the 
Parliament.

The proposed Bill on the legal profession and Legal Aid violates Article 6 in particular and 
Article 7 to some extent.   These Articles are self evidently concerned with the principles of 
fairness of justice, but the proposed Bill is an inappropriate provision.  The majority of 
challenges in Scots law have been under Article 6 guaranteeing a fair hearing.  The Bill 
proposes the establishment of a Scottish Legal Complaints Commission the purpose of which 
should be to provide for members of the profession to maintain high standards of conduct.   
The Bill as it stands seeks to provide professional discipline and also to deal with 
compensation claims.   The domestic court system of Scotland already provides the means 
whereby aggrieved clients can seek remedies and compensation.  The proposals under the 
Bill as they stand will place solicitors in double jeopardy in that they would award to 
compensation to a claimant who then could pursue a claim for negligence through the courts.  
Incidentally there is a further unfairness in that irrespective of whether a complaint succeeds 
or otherwise against the solicitor, the solicitor will responsible for the cost of the SLLC.  
Furthermore there is a clear incentive for the SLCC to ensure a maximum of case referrals to 
generate income for itself. 

If implemented the Bill's proposals make Article Six of the Convention illusory: there is no 
indication of how cases will be determined, no statement of principles  and no reference to 
law being used for deciding complaints. 

An additional breach of Article Six occurs regarding the appointment of members to the 
SLCC.  The Commission cannot be construed as in any way independent if appointments are 
made by politicians. 

It is unfair to solicitors that the Law Society should be dealing with disciplinary and claims, the 
functions should be separated entirely. 
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Submission from Gill Smith for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing with regard to the levy which it is proposed be paid by all practising solicitors to 
fund the establishment and functioning of the Scottish Legal Complaints Commission. In my 
view this levy should be payable (if at all) only by solicitors in private practice. It would be 
inequitable that public authorities (ultimately the taxpayer) should be required to pay it on 
behalf of their staff, or that solicitors in the public sector should require to pay it themselves.    

The purpose of the Scottish Legal Complaints Commission primarily relates to the 
management of complaints about provision of inadequate professional services. It will 
determine which are "conduct" complaints, and which are "services" complaints. It will then 
determine procedure, investigate and adjudicate in relation to services complaints only. 
Conduct complaints will be remitted to be dealt with by the existing disciplinary bodies, as 
before. The establishment and running of the Commission is to be funded by an annual 
general levy, to be paid by all practising advocates and solicitors. 

It is inequitable that all practising solicitors should be expected to fund the Commission.  The 
issue of inadequate professional services only arises in relation to private practitioners. For 
public sector solicitors, such issues would be dealt with in the context of an 
employer/employee relationship. An in-house solicitor who was failing to provide an adequate 
professional service would be subject to his/her employers disciplinary rules, and might 
ultimately be dismissed. It is inconceivable that a dis-satisfied employer in this situation would 
make a complaint to the Law Society rather than take disciplinary action. In any case, the 
Commission's powers under section 8 to reduce fees, pay compensation etc., have no 
application in an employment situation.  Additionally, the public sector usually has insurance 
in place to cover losses arising from the actions of employees, including solicitors. 

Clearly it is the intention of Parliament that the cost of regulating the profession should be met 
by the profession, and not by the taxpayer.

If the levy is payable by public authorities in respect of every practising solicitor they employ, 
this aim will be defeated. The taxpayer will be funding a body whose function is entirely to 
police solicitors in private practice.  

I would therefore submit that the levy should be paid (if at all) only by solicitors practising in 
the private, not the public, sector, and would ask that an appropriate amendment be made to 
the Bill. 
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Submission from Glasgow Bar Association for the Legal Profession and Legal Aid 
(Scotland) Bill 

Glasgow Bar Association (GBA) represents solicitors who appear regularly in Glasgow 
Courts. These solicitors deal, on a daily basis, with clients who are in the Court system, either 
as accused persons or parties to a civil action. They are dealing with people who have some 
kind of problem that needs to be resolved by the Court.  

GBA does not always agree with the Law Society. GBA accepts that there is clear conflict 
imposed on the Law Society by the Solicitors (Scotland) Act section 1. The Society cannot act 
in the interests of the public and the legal profession without a conflict of interest arising at 
some time. A large number of our members are of the opinion that the Law Society does not 
act fairly when discipline matters arise. The public probably wouldn’t agree but it is felt by 
some of our members that the Law Society does not act impartially when dealing with a 
complaint; instead they can be oppressive towards the solicitor complained about.  

Glasgow Bar Association agree that complaints against the legal profession should be 
investigated properly and quickly, that it is in all parties interest for a decision to be made as 
soon as possible to resolve the complaint and for some form of compensation to be 
considered in the event of a finding against the solicitor. This Bill, however, goes too far, will 
result in a number of difficulties and is fundamentally flawed due to the absence of an external 
right of appeal. Our comments will relate to criminal and civil matters only: 

1. Parts 1 and 2 of the Bill are fundamentally flawed and will be challenged by every 
solicitor who has a finding made against him/her. The flaw lies in the lack of the right
to appeal against the decision of the SLCC to a Court. Every finding of inadequate 
professional service (IPS) must be reviewed, if requested by the Solicitor. A failure to 
allow the Solicitor to exercise this right will not be accepted. Challenges will be made 
under Human Rights Legislation. 

2. GBA is concerned that the fear of compensation awards of £20,000 added to the 
complaints levy, will lead to a reduction in access to justice for a large number of 
people. Solicitors who take on difficult cases, or those that generally involve a high 
degree of emotion, (divorce, contact actions etc) will consider, more carefully, 
whether to take on such a case. Every Solicitor, can generally, spot the difficult or 
demanding client as soon as they walk in the door. Some of these clients will be 
difficult because they are more demanding but there are others who are more difficult 
because we would perhaps regard them as vulnerable. These may be clients with 
mental health or personality problems. These clients may not now be allowed to sit 
down. The Solicitor acts as a buffer between the difficult client, the other party, (who 
will generally also see themselves as the victim or wronged party) and the Court. 
Solicitors ensure that the rules are observed. Difficult clients, with no representation, 
will not even be aware that there are rules. An unreasonable, difficult or vulnerable 
client is advised on how the case should be conducted. Vulnerable clients sometimes 
cannot understand the advice given. If they are unable to understand the advice or 
accept the advice they are likely to complain. Solicitors very rarely refuse instructions 
and always act in the best interests of the client, bearing in mind their obligations to 
the Court etc. The difficult client will not now be accepted. This will result in the clients 
that should have legal representation to protect them, the opponent and the Court, 
being unrepresented. Solicitors are under no obligation to accept instructions at the 
outset and may now refuse instructions from any client they perceive as one who will 
make a complaint. This will result in a denial of justice to a group who may need 
access to justice most. 

3.  By the very nature of our work there will always be a “winner” and “loser.” The winner 
is unlikely to complain but the loser is more likely to, particularly if he is aware that 
there could be up to £20000 to ease the pain of losing. We foresee a huge rise in the 
number of complaints being made. The knock on effect of this is that there will be 
more delays in dealing with cases. The knock on effect of this is that the SLCC will 
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need more and more staff to deal with more and more complaints. A client who 
genuinely should be awarded compensation will have that award delayed. This in 
itself is unfair. In addition it will mean that any claim against solicitors with a value of 
less than £20,000 will be investigated free of charge by the SLCC thus meaning that 
those of greater means will not pay anything for claims to be investigated free of 
charge and risk, such rules not applying to the solicitor and accordingly immediately 
being inequitable. There is a public interest in the fairness of the administration of 
justice. If costs have to be borne by one side whether or not the claim succeeds then 
there is inequality. There are no provisions for cases to be decided in accordance 
with fair procedure and according to law. 

4. The size of the possible amount of compensation is clearly excessive. The small legal 
aid practitioner could end up sequestrated. Due to the lack of reasonable rates of 
remuneration for conducting legal aid cases, which is already seeing more and more 
solicitors refusing to do legal aid work, the effect of this could be catastrophic.  The 
payment to ultimately be obtained from conducting a case may be grossly 
outweighed by the possible award of compensation. Solicitors will also consider the 
extra inconvenience, distress and work in dealing with the Complaint.  They are likely 
to “cherry pick” cases to the detriment of legal aid cases. There is no reason for 
matters, which do not amount to professional misconduct to have such excessive 
levels of financial penalty. The penalties should be comparable to other professions 
such as Doctors, Dentists, Accountants and Politicians. 

5. There appear to be no factors referred to that would allow for a reduction in the 
award, where, for example, there clearly is fault that can be placed at the door of the 
“complainer,” (call it contributory negligence) e.g. a lack of proper instructions 
provided or any mechanism for taking account of the means of the Solicitor or 
relevant circumstances pertaining to their inadequate services. 

6. The Executive will have seen the effect that needing to comply with the Code of 
Practice and registration has had on the provision of Criminal Legal Assistance in 
some areas. There has been a drop of approximately 25% in the number of Solicitors 
who were registered to carry out this type of work, from 1999 to now. This is due to 
the poor rate of remuneration and onerous conditions imposed by registration. The 
Executive will also be aware of the reduction in solicitors carrying out civil legal aid 
work. It will be aware, from figures published by SLAB, of the amount of work carried 
out by firms of Solicitors in smaller jurisdictions and more rural areas. It will see that a 
large number of firms carry out a small amount of Legal Aid or Legal Advice and 
Assistance work. These Firms are likely to refuse to take instructions. These Firms 
appear to be providing a service rather than making a living from this type of work. 
The amount of income derived from this service is likely to be disproportionate to the 
potential loss by providing the service. We see the loss of this service and 
consequently a resultant gap in the access to justice. This will lead to an area of 
unmet legal need. The Executive cannot allow this to happen. 

7. Schedule 1 does not impose a requirement for a solicitor to be a member of the 
Commission. It is not acceptable to have decisions made against solicitors by a body 
that does not have at least one solicitor as a member. A lack of knowledge of the law 
or the understanding of the way solicitors work will hinder the working of the SLCC. 
We see more challenges being made to findings of IPS if there appears to be 
ignorance. Justice must be seen to be done and in our view a lack of a solicitor on the 
Commission will lead to the perception that justice is not seen to be done.    

8. The majority of clients do not complain. If the Solicitor has to meet extra costs of 
finding money to pay the annual general levy and the complaints levy then this 
increase in expense will be passed on to clients by virtue of an increase in fees 
charged. This is contrary to the interests of the general client. 

507



LB492 

9. It is disgraceful that the proposal is that the Solicitor pays the complaints levy, 
whether the complaint is upheld or not. If the SLCC makes a finding that the 
complaint was frivolous, vexatious or without foundation there should be a levy 
against the “complainer.” The Executive is encouraging a huge increase in 
unjustifiable claims by making the Solicitor pay. We would accept that the solicitor 
pays reasonable costs if a finding is made against him. We do not accept that 
Solicitors should pay a complaints levy if the complainer is found to be making a false 
or vexatious claim. This simply allows complaints to be made in the hope that a 
complainer will receive an award. If they do not have to pay they do not have to worry 
about false claims. This is unacceptable. The cost of the levy made against a 
complainer could be on a sliding scale but there should never be an open door to 
allow any complaint to be made whether it has substance or not. The cost of the 
complaint could be decided by the SLCC at the end of the process and taking all the 
factors of the complaint into account. Can the Executive explain why a Solicitor 
should be forced to pay a fee for a complaint against him that can, under no 
circumstances, be justified or accepted as reasonable? This section of the Bill should 
and will be challenged. Perhaps the Executive would think it appropriate that an 
accused person who is acquitted in a court should pay the Sheriff and Procurator 
Fiscals’ salary for the privilege of being falsely accused and then exonerated? The 
GBA suggests that the same rules relating to complaints against MSPs should be 
introduced as what is sauce for the goose is sauce for the gander and those dealing 
with unreasonable constituents would never vote in this proposed system. 

10. We are concerned about the impartiality of the SLCC. We believe that the 
independence of the Commission may be challenged. It reminds us of the problems 
that arose relating to the appointment of part-time Sheriffs (Starrs v Ruxton 2000 
Scottish Criminal Case Reports), where the independence of Sheriffs was called into 
question. Scottish Ministers will appoint members of the SLCC for a period of five 
years. Scottish Ministers will therefore have an unfettered discretion as to who is 
appointed to the SLCC and more importantly, who retains that appointment. There is 
concern that those appointed will wish to be re-appointed and as a result will carry out 
the perceived wishes of the Executive. The appointments should be by the Lord 
President through the Judicial Appointments Board. 

11. We are concerned about the ultimate financing of the SLCC. Sections 17 and 18 
provide no limit to the amount of general levy that can be raised. As we have 
indicated above (Point 3) we see the number of complaints rising and more delays. 
As a result the SLCC will require more funding to meet the targets that are 
undoubtedly set. This will lead to year on year rises in the annual general levy. The 
Executive is well aware of its failure to control expenditure in projects so far. The cost 
of the Scottish Parliament building is an example of the Executive getting it 
completely wrong. The proposed provisions contain no restrictions or limitations upon 
the facilities or services, which the SLCC may acquire for itself at the expense of the 
legal profession. There appears to be no mechanism to make the Commission act 
“with due regard to economy” in the same way solicitors are required to act under the 
Legal Aid Regulations. If solicitors have to fund the SLCC then there has to be 
accountability to them for finance. If the Executive does not want accountability to 
solicitors then they should fund the system accordingly. 

12. We have no difficulty in solemn legal aid being transferred to SLAB. Legal Aid must 
however be available to cover the initial appearances of an accused on petition. An 
accused requires to be represented at this difficult time and legal aid must be in place 
until the application is considered by SLAB. 

13. This Bill seeks to allow a two-tier system of advisors. Solicitors are trained for six 
years before being allowed to practice, are subject to continued training every year 
(Continuing Professional Development), have insurance in place in case something 
goes wrong and have the SLCC watching over them with power to award £20,000 if 
they are not good at their job. Why do we need the Advisors created by this Bill? It is 
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a disgrace that the Executive, on the one hand, put so many regulations in place to 
ensure that the public are represented by a well qualified, properly trained and 
regulated legal profession and then allow Advisors who need have no qualifications, 
insurance, training, or be subject to discipline, to represent the same public. These 
Advisors are then employed by the State, through SLAB, and will be representing 
clients in the poorer areas in claims against the State relating to housing and benefit 
problems etc. Solicitors are independent whereas Advisors will not have that 
independence.

14. It is likely that when solicitors refuse to act for someone with a problem we will refer 
them to their MSP to complain about their inability to receive representation.

15. The proposals are contrary to natural justice and will fail in the inevitable challenges 
before the courts. It would be simpler to have a wider consultation and look at other 
complaints procedures and draw guidelines along similar grounds. MSPs complaints 
procedures and findings of inadequate service should be similar to those representing 
the same members of the public.  The purpose of professional discipline is to 
maintain high standards of conduct. It is not to add fuel to the compensation culture. 
The bill confuses these issues. There should also be a clearer understanding 
between what constitutes inadequate professional service and professional 
misconduct. It is only when these issues are addressed that we can move towards an 
equitable system that serves the interests of justice and as a consequence all parties 
involved.
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Submission from Scottish Association of Law Centres (SALC) for the Legal Profession 
and Legal Aid (Scotland) Bill 

The Scottish Association of Law Centres (SALC) is the representative body for Scotland’s 
community law centres.   Community law centres employ qualified solicitors, paralegals, 
money advisors, and social care workers.   They utilise the assistance of law student 
volunteers.  Each law centre has its own independent legal practice led by a Principal 
Solicitor.   All income generated by the legal practice is the property of the law centre, which 
is a registered Scottish charity.  Overall law centre policy and finance is controlled by a 
management committee which comprises of ordinary members of the local community.  Our 
services are generally free at the point of delivery to the public. 

Law centres have particular expertise in the fields of defending evictions and mortgage 
repossessions, housing disrepair, preventing homelessness, employment law, sex, race and 
disability discrimination, mental health law, asylum and refugee law, criminal injuries 
compensation, education law, child law, debt and diligence, and social security law.   Law 
centres are responsible for a large volume of free legal representation within these fields of 
law before the courts and tribunals.   Over the last twenty-five years, Scottish law centres 
have been responsible for a significant volume of test case and campaign work to improve the 
rights and remedies of citizens who are vulnerable, in poverty or social disadvantage. 

Full members of SALC include: Castlemilk Law and Money Advice Centre, Govan Law 
Centre, Legal Services Agency, Eastend Law & Money Advice Centre, Drumchapel Law and 
Money Advice Centre, Paisley Law Centre, and the Ethnic Minorities Law Centre.   Associate 
members include: Dundee North Law Centre, Scottish Child Law Centre, Shelter Scottish 
Housing Law Service, Disability Rights Commission, Equal Opportunities Commission, 
Enable, and the Scottish Refugee Council. 

Comment

In principle, SALC welcomes and supports the policy aims of the Legal Profession and Legal 
Aid (Scotland) Bill (the ‘Bill’).  However, we believe that the Bill as currently drafted is not 
capable of delivering those policy aims.   SALC has two main areas of concern as regards the 
Bill, which are summarised below.   Where appropriate, we suggest workable and equitable 
solutions.   If so advised, we would happy to elaborate further on this submission and 
proposed solutions, by providing detailed case studies, suggested draft amendments and/or 
oral evidence etc., 

[1] The Scottish Legal Complaints Commission – does the proposed Commission 
balance the rights of complainer and practitioner fairly and equitably?

(a) The ‘Complaints levy’.   Section 18 of the Bill makes provision for an annual general 
levy to cover the administrative costs of the Commission.   SALC would hope this 
levy will not be significantly more than the current Law Society of Scotland levy.  Of 
more concern is the terms of section 19 of the Bill which introduces a ‘Complaints 
levy’.  Where a complainer pursues a complaint which requires mediation or an 
investigation by the Commission, the practitioner will be liable to pay a financial 
‘contribution’ to the Commission with respect to those costs.   The cost of that 
contribution is not known.  More worryingly, liability will arise regardless of innocence 
or blame.  That is inequitable and unfair.    

Why should an innocent practitioner have to pay costs?   It is the equivalent of winning a case 
but having to pay the losing side’s expenses.   SALC believes that practitioners should not 
have to pay costs where a complaint is found to be unproven or without merit. 

If section 19 of the Bill is not amended we believe it may give rise to an unintended 
consequence.   A small minority of complainers may take advantage of section 19.   If it 
becomes apparent that lodging a prima facie competent complaint to the Commission will 
always result in a financial cost to a legal firm – win or lose – then a small minority of 
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complainers might use this process to secure an economic settlement.  That would be an 
unwelcome and unintended policy consequence. 

Scottish law centres are funded from public funds.   In general, law centre funding is often 
tight and insufficient to meet demand.   We do not believe that it would be in the public 
interest for public funds to be diverted to subsidise the proposed ‘Complaints levy’.  As noted, 
this problem could be easily remedied by amending section 19 to provide that where a 
complaint is not upheld, no costs will follow for the practitioner. 

(b) Who can complain?  Section 2 of the Bill provides that the Commission can 
determine a complaint ‘by or on behalf of any person having an interest’.  Section 
2(3) defines ‘person having an interest’ to mean ‘any person who appears to the 
Commission to have been directly affected by the suggested inadequate professional 
service’.   This means that it is not only clients who can complain to the Commission.    

At present someone who is not a client cannot secure a financial award for inadequate 
professional service.   If there is no contractual relationship (or no reasonably duty of care) 
between a solicitor and complainer, then there is no legal justification for a financial award.   
However, a non-client complainer could be awarded financial compensation up to £20,000 as 
the Bill is currently drafted. We would respectfully suggest more precise drafting in order for 
the Bill to deliver the Scottish Ministers stated policy intentions. 

(c) Compensation up to £20,000.   The current upper limit for inadequate professional 
services (IPS) is £5,000.   This limit was up rated to £5,000 by The Solicitors 
(Scotland) Act 1980 (Compensation for Inadequate Professional Services) Order 
2004 (SSI 2004/550) on 1 April 2005.   Prior to 1 April 2005 the upper limit for IPS 
was £1,000.   SALC queries the need and justification for such a substantial increase, 
particularly when the upper limit was only recently increased. 

For example, the general compensatory award for a child whose asthma has been severely 
exacerbated (life threatening) from living in damp, cold and mouldy living conditions is 
between £500 and £1,000 per annum: see Scott & Scott v. Glasgow District Council 1997 
Hous LR 97.    The general range of awards for inconvenience and distress that a tenant 
could expect for having to endure living conditions not reasonably fit for human habitation are 
also in the range of £500 to £1,000 per annum: see Buchan v. North Lanarkshire Council
2000 Hous LR 98 
Burns v. Monklands District Council 1997 Hous LR 34 Kearney v. Monklands District Council
1997 Hous LR 39.    

Why as a matter of principle should a complainer obtain more than a sick child when they 
may have no actual loss other than IPS?   This does not appear just and equitable. 

If as a matter of policy the Scottish Ministers believe a substantial increase in compensation 
for IPS is deserved then who will pay for this?   Industries such as the banking or insurance 
professions can pass on additional operational costs to their customers through increased 
fees or premiums.  Law centres and other legal aid practitioners operate with set public grants 
or fixed rates of payment for legal aid.  There is little scope to pass on extra costs.    

SALC is concerned that the Law Society of Scotland’s Master Policy insurers (Marsh UK) 
have indicated that they will not provide additional cover for increased IPS awards.   The 
reasons for this are discussed below at paragraph (d).   This means that a law centre could 
potentially be put of operation through an adverse IPS award.   We do not believe that is in 
the public interest; and as previously noted there is no apparent justification for IPS awards 
over £5,000. 

Following our meeting with the Bill’s Team Leader it is understood that the £20,000 upper limit 
is not intended to cover IPS, but rather professional negligence claims where there is an 
actual financial loss and/or serious financial disadvantage.  However, as currently drafted 
section 8 of the Bill does not make that distinction.  A possible solution would be to amend 
section 8 to provide that successful IPS complaints would attract an award not exceeding 
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£5,000, while successful negligence claims would attract an award not exceeding £20,000, 
subject the caveats as set forth in paragraph (d) below.    

These issues are of particular concern to law centres because of our client profile.  We often 
assist clients when no-one else is willing or able to help.  Sometimes our clients have been to 
several firm of solicitors without satisfaction, or have intractable, complex, unusual or novel 
problems.  Many of our clients have mental health problems and are under considerable 
stress and anxiety.   All of these factors add up to clients being more likely to complain if they 
do not perceive that we have obtained a result to their satisfaction – as opposed to the best 
possible result when one applies the law to the facts of their case.    

Accordingly, we believe law centres by the nature of their difficult work are particularly 
vulnerable to complaints.  As the Bill is currently drafted, a law centre could be forced to close 
simply from the requirement to pay for the cost of a several ‘Complaints levies’, let alone the 
extra irrecoverable costs of IPS awards. 

(d)  Human Rights Act 1998 compliance.    It would appear that the Bill effectively 
creates a quasi-judicial forum for clients to pursue a claim of negligence.    The 
benefits to the client are obvious.  A complaint can be pursued without fear of cost or 
expense.  However, there is little in the Bill which makes provision for a robust 
inquisitorial or adversarial system of dispute resolution.   Section 7 simply states that 
where the Commission does not refer a complaint back to the practitioner for 
resolution or a negotiated settlement or does not proceed with mediation, it must 
‘investigate the complaint and after giving the complainer and practitioner an 
opportunity to make representations determine it’.

Is there to an evidential hearing; an opportunity to lead witnesses, cross-examine and test the 
evidence?  Schedule 3 envisages the possibility of no hearing, and the possibility of written 
submissions only.   No express right to a proof is given.  There is no provision for an appeal 
(other than an appeal to a sub-committee of the Commission itself: schedules 1 and 3).   
Indeed, section 10(1) expressly provides that a determination upholding a complaint may not
be founded upon in any proceedings. This causes three key problems.  

Firstly, as Schedule 1 of the Bill gives the Scottish Ministers the direct power to hire and fire 
Commission members, it is questionable whether the Commission is Article 6 compliant: see 
Starrs v Ruxton 2000 SLT 42 (a case where the appointment of temporary sheriffs fell foul of 
Article 6 of schedule 1 of the Human Rights Act 1998).    

SALC believes that where the Commission is sitting in a quasi-judicial capacity (i.e. 
determining negligence claims up to £20,000 in value) then the appointment and tenure of 
those Commission members must meet the criteria required for judicial appointments; 
otherwise the Bill must allow an appeal to a court of law (see: Begum v. London Borough of 
Tower Hamlets [2003] UKHL 5).   As presently drafted, it is possible that the Bill falls foul of 
section 29 of the Scotland Act 1998; and as such, would be subject to challenge before the 
Court of Session. 

Secondly, it is not apparent why the Bill should permit a claimant the right to pursue a cost 
free negligence claim through the Commission, and thereafter still have the right to raise court 
proceedings against a solicitor for the same matter.  While it is accepted that section 10(2) 
provides that a court ‘may take into account’ an award of damages made by the Commission, 
it is not in the public interest to create a system of double jeopardy.   

Thirdly, as noted above, it is understood that the Master Policy insurers (who indemnify all 
legal practitioners for inadequate/negligent service claims) are not willing to cover the 
additional cost of claims under the Bill.   This is due to the Bill not providing for an 
independent, impartial, robust and adequate dispute resolution scheme.   Without full 
insurance cover, a law centre could be forced to close in the event of just one adverse 
determination by the Commission at the full compensatory award level.   
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[2]  Legal Aid – will the Bill’s legal aid reforms improve access to civil justice?

(a) Advice & assistance reforms.  SALC has no objection in principle to non-lawyers 
(‘registered advisers’) accessing the advice and assistance and ABOWR schemes.  
However, we believe that if registered advisers are going to be paid from the same 
legal aid fund, and at the same rates as qualified solicitors, they must be subject to 
the same robust quality assurance schemes as legal aid practitioners.    

That would mean a requirement for registered advisers to have adequate professional 
indemnity insurance, a guarantee fund scheme for those likely to handle client’s money, and 
to meet the peer review quality assurance standards as apply for the Civil Legal Aid Register.    

Most importantly, members of the public who use registered advisers must have the right to 
have inadequate professional service complaints determined by the Bill’s Commission.   As 
currently drafted, the Bill would extend the Legal Advice and Assistance scheme to non-
lawyers, but with none of the responsibilities that come with that scheme.    

It is not in the public interest to have a two-tier legal aid scheme, where members of the public 
can seek statutory redress for solicitor complaints, but have no statutory right of redress and 
recompense for registered adviser complaints.    SALC would suggest amending the Bill to 
extend the Commission’s jurisdiction to include complaints against registered advisers.  

(b) Improving access to civil justice.   Presumably one primary intention of Part 4 of 
the Bill is to improve access to civil justice across Scotland.   SALC is concerned that 
simply permitting suitably qualified non-lawyers to access the Advice and Assistance 
Scheme will not of itself improve access to civil justice.

More likely than not, this initiative would have a restricted take up (due to the limited number 
of potentially eligible candidates) and would modestly improve the income of advice agencies 
with a registered advisor.  While that may be fair and reasonable, it will not improve access to 
civil justice.   For example, advice agencies may rightly use additional income to improve their 
pay and conditions, or recruit more paid staff (which typically could mean experienced 
volunteers being paid). 

If the policy intention of Part 4 is to dramatically improve access to civil justice then SALC 
would suggest that this Part be amended to enable the Scottish Legal Aid Board (SLAB) to 
provide grants (or service level agreements) to law centres, solicitors and advice agencies to 
meet particular strategic access to justice objectives.  For example, the public in many of 
Scotland’s rural communities cannot access free legal advice or representation on a range of 
housing, employment and social welfare matters.    Such problems could be tackled quickly 
and easily if SLAB were empowered to issue strategic grant funding.    

Likewise, many citizens in Scotland do not have access to free legal representation from a 
specialist law centre solicitor on a legal matter which may prejudice and threaten their home, 
quality of life, health, employment or children.   For example, while Glasgow has six 
community law centres Aberdeen City has none.   An amendment to Part 4 of the Bill could 
empower SLAB to provide core funding to establish a new city or rural community law centre; 
and in so doing directly and substantially improve access to civil justice for all of Scotland’s 
citizens. 

513



LB494 

Submission from Graeme Murray for the Legal Profession and Legal Aid (Scotland) Bill 

My name is Graeme Murray, I am senior partner in the firm 
of Graeme Murray and Co. in Aberdeen. Our firm has been involved in 
providing access to justice to the less well off members of Scottish 
society , thro' the provision of Legal Aid for the past 14 years. We 
have a large Family law practice in Aberdeen , and also deal with a 
large volume of criminal matters in the Grampian area. 

Many of the people we represent are socially disadvantaged, and as a 
result can be difficult and taxing to deal with. Despite this, our firm 
has believed that what we do is very important and worthwhile in a 
civilized society, particularly where the media are increasingly 
critical and intolerant of the less well off and disadvantaged members 
of our society. 

In undertaking legal aid work we have seen our income reduce steadily 
over the last decade, with no significant increase in rates in THIRTEEN 
years. Still, we have continued to provide a service to the public. 

 The rates of remuneration are now so poor that we are unable to attract 
new blood into this line of legal work, but still we provide a service 
to the public. 

We have had to contend with an enormous increase in administrative paper 
work thanks to the Scottish Legal Aid Board, all time consuming , (tho' 
none of that time chargeable of course) so that we all have to work 
extremely long hours,and still we have provided a service to the Public. 

 This Bill however, is utter nonsense, and is likely to cause any 
solicitor to seriously consider whether they can possibly continue to 
provide a legal service to the disadvantaged in society, when we are to 
be laid open to blackmail by the unscrupulous client, who on realizing 
that a complaint by him will cost their solicitor £400, whether it has 
any merit or is totally unfounded. No doubt on learning of this 
ridiculous scheme, such unscrupulous characters will be looking to 
exploit this scheme to their financial advantage. 

 The executive have already destroyed NHS Dentistry in Scotland by 
refusing to listen to the dental profession or remunerate them properly, 
and frankly the same timebomb has been ticking in the Scottish Legal Aid 
system for years now.  

 It appears to me that this bill is not a timebomb, but a nuclear device 
which will see lawyers desert the legal aid system en masse leaving the 
poorer people in Scotland with NO access to justice at all.  A disgrace 
for any civilized nation!

 Drop this Bill Now!              
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Submission from Graham Keys for the Legal Profession and Legal Aid (Scotland) Bill 

I would wish to raise the following concerns regarding this proposed legislation. 

I am a partner of a firm offering a wide range of services from domestic and commercial 
conveyancing, court representation in criminal and civil matters, private client work, and many 
other areas of practice in between. 

As a solicitor I expect to be held to the highest standards of propriety, integrity and service. I 
already contribute to the safeguarding of the interests of all clients of the profession through 
the Guarantee Fund and Master Policy. I therefore bear a financial burden in protecting 
clients I will never act for or meet. 

The proposed changes to the complaints procedure cause me great concern. I note with no 
surprise that I will be expected to fund the new Commission in addition to the costs which I 
have already specified. I am surprised and dismayed to note that I will have to pay £300 if a 
complaint is lodged against me, whether or not that claim has merit.  

This seems to me to be contrary to any sense of justice, but rather proceeds on the erroneous 
public perception that all solicitors are wealthy and can absorb such costs. My firm is a small 
business which employs approximately thirty people. We are already trying to deal with the 
ridiculously low level of payment which Legal Aid work generates, keep all of our staff in a job, 
and, hopefully generate a profit. 

If implemented, I am concerned in particular that the service charge will be abused by clients. 
What better way to try and negotiate a reduction in a £400 feenote than to threaten a 
complaint (whether justified or not). 

I would urge reconsideration of these proposals which lack thought and seek to penalise the 
vast majority of solicitors in Scotland who provide the best service possible to the Scottish 
public. 

515



LB496  

Submission from Graham Murray for the Legal Profession and Legal Aid (Scotland) Bill 

I wish to make representations on certain aspects of the Bill which cause me concern. 

I have held a Practising Certificate as a solicitor since 2003 during which time I have delivered 
service to clients and had experience of managing their expectations on many types of remits 
and transactions. 

If the end result of a revised complaints procedure is risk management to a degree that 
manifests itself in refusal by solicitors to take on certain kinds of work, or letters of 
engagement from solicitors with more disclaimers on what the solicitor will not do than 
explanation of what he will actually do, that will be a poor result for the public. The LPLA Bill 
as drafted makes both points more likely than at the moment.  

The current process for a client with a complaint is:- 

1. Intimating the complaint to the firm to be dealt with in accordance with the firm’s 
complaints procedure. 

2. In the event of ongoing dissatisfaction, intimating the complaint to the Law Society. 

3. In appropriate cases, appointment by the Law Society of a Reporter to investigate the 
complaint.

4. In the event of dissatisfaction on handling of the complaint by the Law Society, 
complaining to the Scottish Legal Services Ombudsman about that handling as a result of 
which matters can be referred back to the Law Society to reopen the complaint. 

5. Loss through professional negligence can be pursued through the civil courts 
(assisted, I would have thought, if there has been an adverse decision from the Law Society 
on the service supplied). 

The last point, namely the opportunity to raise an action of professional negligence, has not 
received proper emphasis in the analysis of the existing complaints process. The increase in 
compensation for inadequate professional service to £20,000 is evidence of that point. Court 
action for negligence exists as a remedy against all service providers.  The existing 
complaints procedure against lawyers is an additional remedy. 

The LPLA Bill replaces, for service complaints, the second stage of the above process 
(complaint to the Law Society) with the right to complain to the Scottish Legal Complaints 
Commission (SLCC).  My concerns about the proposed SLCC procedure are:- 

1. Every complaint registered by the SLCC requires the firm against whom the 
complaint is made to pay a fee (apparently £300 is the suggested fee) which is non returnable 
even if the complaint is unfounded (even vexatious).  The person making the complaint pays 
nothing. This is “consumer friendly” but unfair to solicitors without the counter balance I 
mention at point 3. 

2. There is no need for an aggrieved client to exhaust internal complaints procedures 
before submitting a complaint to the SLCC. 

3. The “no cost to the client” procedure makes it unfairly attractive for a client to raise all 
issues through the SLCC rather than internal complaints procedures or court action for 
professional negligence. 

4. A more balanced approach would be for the firm to have the right to collect the £300 
fee from the complainer in the event that :- 

(a) internal complaints procedures have not been properly pursued; and/or 
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(b) their complaint is unsuccessful. 

5. The SLCC seems to be a body financed by a levy on solicitors, controlled by others 
and accountable only to the Scottish Executive but not to solicitors.  This seems inherently 
unfair.  In addition, solicitors will have no control at all on the costs of the body they are being 
asked to finance. 

6. The point raised in the Opinion of Lord Lester of Herne Hill, QC obtained by the Law 
Society that the SLCC does not comply with the European Convention of Human Rights if 
there is no right of appeal to a Tribunal or Court is important. 

7. Some complaints “fall asleep” if the complainer does not supply information to the 
Law Society within a reasonable timetable of being requested to do so. Removal of the 
Ombudsman from the process will inevitably mean that the SLCC ends up having to favour 
the complainer in such situations at the expense of what the solicitor or firm may consider to 
be fair. 

8. Raising the compensation for inadequate professional service from £5,000 (a level 
which was raised from £1,000 in 2005) to £20,000 unfairly removes court adjudication on 
professional negligence from the rights of a solicitor/firm.  It is reasonable to assume that, if 
the amount of a claim is likely to be less than £20,000 the client will complain to SLCC rather 
than raise professional negligence proceedings.  The proposed SLCC process allows the 
clients (entirely free of cost or risk) to have the claim investigated and considered. Again this 
is unfair to the solicitor. 

My comments focus on those points where the balance is currently unfair to solicitors. I would 
hope that the Justice 2 Committee will be able to establish a better balance in its final 
proposal for the SLCC than currently exists in the LPLA Bill as drafted.   
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Submission from Office of Fair Trading for the Legal Profession and Legal Aid 
(Scotland) Bill 

Thank you for your letter of 10 March to Philip Collins inviting the Office Fair Trading (“OFT”) 
to comment on the general principles of the Legal Profession and Legal Aid (Scotland) Bill 
(“the Bill”). I am replying on behalf of the OFT. 

The OFT has had previous involvement in two aspects of the Bill: that which relates to reform 
of the system for handling complaints against lawyers and that which prepares the way for the 
commencement of sections 25-29 of the Law Reform (Miscellaneous provisions) (Scotland) 
Act 1990. Comments here are confined to these issues.  

Complaints Handling Reform

In its call for evidence, Justice 2 identifies four key provisions of the Bill as it relates to reform 
of complaints handling: 

the establishment of an independent Scottish Legal Complaints Commission (“SLCC”) to act 
as a gateway for complaints against lawyers; 
the SLCC’s responsibility for complaints about inadequate service; 
raising the compensation maximum for inadequate service to £20,000; 
SLCC oversight of professional bodies with respect to their handling of complaints relating to 
discipline.

We comment here on each of these in turn. A further aspect, that of the role of the SLCC in 
overseeing the effectiveness of guarantee fund and master policy arrangements, is also 
addressed

The establishment of an independent SLCC to act as a gateway for complaints against 
lawyers 
We very much welcome this. Manifest independence is the key to public confidence. Of the 
models set out in the SE Consultation in summer 2005, this is the model most likely to 
achieve this.  In addition, this model is best suited to ensuring that there is simplicity from a 
consumer perspective and consistency across the profession. We welcome the provisions 
proposing that the Board have a lay chair and majority and that members be appointed by 
Ministers. 

The SLCC’s responsibility for complaints about inadequate service 
In our view, it will be important that in addition to acting as a gateway, handling service 
complaints and passing conduct and discipline issues to the professional bodies, the new 
body should have powers to order redress in respect of all kinds of inadequate complaints 
including those that raise conduct and discipline issues. The proposed arrangements look 
likely to achieve this. Consideration should also be given to whether the SLCC should publish 
the outcome of its investigations (name and shame) and whether a kite mark scheme that 
allowed firms/practitioners to advertise on the basis of a good service record would benefit 
practitioners. We welcome the provisions that will allow the SLCC to provide useful feedback 
to professional bodies in the form of best practice notes.

Raising the compensation maximum for inadequate service to £20,000 
That the maximum has been significantly raised is very welcome. Consideration might be 
given to whether provision should be included to allow for higher payments in exceptional 
cases. 

SLCC oversight of professional bodies with respect to their handling of complaints 
relating to discipline 
We welcome the proposals that the SLCC should have powers to oversee the handling by the 
professional bodies of conduct and discipline complaints. In our view the SLCC might also 
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benefit from a capacity to prosecute such complaints before the professional bodies where 
important public interest issues are at stake.

The role of the SLCC in overseeing the effectiveness of guarantee fund and master 
policy arrangements 
In our view, independent oversight of these arrangements is essential. We welcome the fact 
that a role has been awarded to the SLCC in this regard. In our view, this should include 
responsibility to ensure that: 

i) such arrangements are sufficient to provide effective cover against 
negligence;

ii) that an independently-appointed panel of solicitors is available to represent 
claimants;

iii) that there is a clear functional separation within professional bodies between 
their continuing arrangements for handling conduct complaints and matters of 
discipline and any role that they maintain in relation to indemnity and 
compensation fund arrangements. 

The current proposal, which proposes a power to monitor effectiveness, rather than a duty to 
do so, appears unlikely to afford consumers sufficient guarantee of the effectiveness of these 
arrangements. 

The statutory obstacle to rights of audience and rights to conduct litigation to 
members for newly authorised professional bodies

OFT has been advocating the commencement of Sections 25-29 Law Reform (Miscellaneous 
provisions) (Scotland) Act 1990 for some time. We welcomed the Scottish Executive’s 
announcement in January that it intends to commence these provisions. We consider this an 
important step towards enhancing competition in legal services in Scotland to the benefit of 
Scottish consumers. We welcome, therefore, the proposed removal of the statutory obstacle 
to new types of potential suppliers and we hope that the Scottish Executive will be working 
towards early commencement of the provisions. 
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Submission from Shona Smith for the Legal Profession and Legal Aid (Scotland) Bill 

I write to express concern about the above noted Bill as presently drafted.

I am a solicitor in private practice working exclusively in the area of Family Law.  The nature 
of the field of law is that I deal exclusively with clients who are going through a traumatic 
period in their lives. The circumstances which bring them into contact with solicitors are 
unhappy and in general, no matter how good the outcome achieved by a solicitor is on an 
objective basis, many will remain unhappy at the end of the process.  Frequently, although 
the cause of the unhappiness is in no way connected with the solicitor’s performance, clients 
are more likely to feel aggrieved than in many other areas of law. Complaints in this particular 
area are more common than in others.  The complaints, by the nature of the work are not 
necessarily always from the solicitor’s own client but frequently from the client’s former 
partner.

I am concerned about the effect that new Bill will have on the access to justice for those 
individuals seeking legal advice on a family law issue. As you may be aware, legal aid 
changes over recent years have in my experience resulted in a number of specialist family 
law firms either stopping providing services under legal aid or restricting the services that they 
provide in that regard. I receive regular calls from prospective clients looking for legal 
representation on a legally aided basis who are unable to find a solicitor who is prepared to 
do it in Edinburgh.  In the event that the Bill, as presently drafted, passes into law, I consider 
that the firms who continue to do this type of work, often at legal aid rates, for clients who 
already feel aggrieved about something and may well complain about our service if the 
outcome is not to their liking, will have to consider carefully whether the services can continue 
to be offered.  That would, in my view, lead to a further reduction in the availability of legal 
advice in the field of law in which I practice.    

As a solicitor in private practice, I fully recognise that if an error made causes loss, that 
compensation should be paid.  What cannot be acceptable however is for the proposed new 
Commission to have the power to impose a penalty of up to £20,000 without proof of fault or 
loss.  It is particularly concerning that there would be no appeal available against any such 
decision.  In addition, from a family law point of view, it is concerning that a charge would be 
levied each time a complaint was made, no matter whether that complaint had any good 
foundation.

Finally, I have concerns about the lack of detail in relation to how the proposed new 
Commission would operate and be funded. It is vital that such detail be provided now to 
enable the Commission to command support and confidence from both lawyers and the 
public.    The apparent reason for the new Commission is to give a perception of 
independence from the legal profession. Without full transparency the public perception of the 
new Commission would be fatally flawed from the outset.   
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Submission from Hugh Grant for the Legal Profession and Legal Aid (Scotland) Bill 

As a practising Solicitor of many years standing I wish to register my very serious concerns 
about some of the issues raised by this Bill.  My concerns include the following:- 

I am concerned in the extreme by the possibility of frivolous claims being investigated by the 
SLCC at no expense to the complainer, with the Solicitor having to pay a share of the costs 
whether the complaint succeeds or fails.  Surely this is imposing on a penalty where none is 
due, where a wrong has not been committed. 

Secondly, administration of justice ought to be fair.  That surely is an ideal almost as old as 
democratic society itself.  There is no fairness in:- 

        1.      one party having to bear the cost of a claim, whether it succeeds or not  

        2.      the absence of a legal principle applied reaching decisions

        3.      no information on what procedure will be adopted before decisions are reached or, 
logically, whether that procedure is fair or not.

        4.      The absence of Appeal  

        5.      There is the possibility fundamentally or indeed the probability of political 
appointment for those who may make career changing decisions. 

Members of the public are entitled to an independent judiciary.  The legal profession not to be 
given the benefit of that fundamental principle of natural justice. 

There is a confusion in the idea that simply because a profession can be penalised by awards 
of compensation or fines that that will discipline its members.  That is wholly unfair.  The 
imposition of fines should be left to the independent Scottish Solicitors Disciplinary Tribunal. 
Finally, and fundamentally, when you have a body financed by Solicitors controlled by others 
and accountable only to politicians, the only effect is going to be cost.  At the end of the day, 
the costs will be passed on to those who ought not to have to pay for them ie the entirely 
innocent clients of the vast majority of Solicitors who receive a perfectly good service in the 
vast majority of cases and who, thus, never have any need to complain or anything to "win" 
from the compensation claims now envisaged by this ill-considered Bill. 
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Submission from Andrew Hunt for the Legal Profession and Legal Aid (Scotland) Bill 

I note that the Justice 2 Committee is seeking views on the general principles of the Legal 
Profession and Legal Aid (Scotland) Bill.  I am a Partner of Thorntons Law LLP, a legal 
practice having offices in Arbroath, Dundee, Edinburgh, Forfar and Perth.  The practice has 
29 Partners, employs a further 41 Solicitors and comprises over 300 persons all told. 

I make the following comments on some of the principles embodied in the Bill:- 

Scottish Legal Complaints Commission 

(a)   Cost 
I understand that there has been no proper cost or cost/benefit analysis of the proposed new 
Scottish Legal Complaints Commission.  I understand that a general levy will be made on the 
profession in Scotland as well as a proposal to charge fees to Solicitors if complaints are 
raised against them, whether or not the complaint is upheld.  Whilst I can appreciate the 
desire to secure adequate funding for the Commission, the principle of automatic charges 
levied for every complaint made is questionable.  This raises the prospect of a client with 
even the most minor grumble, or indeed no substantive complaint at all, blackmailing a 
Solicitor into settling the "complaint" by payment of a sum less than, or equal to, the automatic 
charge applying at the time.  The Committee ought to take account of spurious or 
mischievous complaints arising on this basis. 

(b)   Compensation 
I note the intention to increase compensation for Inadequate Professional Service from 
£5,000 to £20,000.  This seems to me to be excessive and I am unaware of any explanation 
offered for an increase of this scale. 

This appears to deliver into the hands of the Commission functions which ought properly to be 
undertaken by the Court system.  The level of IPS compensation suggested will, in my view, 
not marry with existing principles of negligence.  Such important principles should not be ruled 
upon by a non-legal tribunal when there is already an extensive body of case law on what 
qualifies as professional negligence. 

The maximum level of compensation may represent a significant proportion of the income of 
small practices and should be revised to a lower figure. 

Regulation of Solicitors' Conduct 
I note that the Commission is intended to have power to oblige the Law Society of Scotland to 
action certain conduct issues against its members.  This seems to me to be directly contrary 
to the concept of a profession regulating its members.  This proposal also calls into question 
whether the Law Society of Scotland might be deemed properly independent of the Executive. 

Guarantee Fund/Master Policy 
I note that the Bill proposes to award the Commission power to oversee the running of the 
Scottish legal profession’s Master Policy and the Guarantee Fund.  These two protections are 
unique to the Scottish legal system and offer unparalleled protection to clients of Scottish 
solicitors.  I can see no justification for the Commission overseeing the running of the Master 
Policy as this is already independently managed by the insurers who manage claims and set 
premiums. 

In so far as the Guarantee Fund is concerned I see no justification for the Commission's 
involvement and I do not believe that the Executive's consultation implies any mandate for the 
introduction of the powers suggested. 
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Submission from Disability Rights Commission for the Legal Profession and Legal Aid 
(Scotland) Bill 

The Disability Rights Commission welcomes the opportunity to comment on the Legal 
Profession and Legal Aid (Scotland) Bill, but wishes to restrict comments to a general point of 
concern relating to the proposed Scottish Legal Complaints Commission and more detailed 
comments on the proposals contained in Part 4, clause 45 relating to the introduction of a 
Register of advisers.  

The proposed system for dealing with complaints would, among other things, introduce 
compensation fines of up to £20,000 in circumstances where is no right of appeal against 
decisions of the Scottish Legal Complaints Commission.   In addition the Bill proposes the 
imposition of a complaints levy, which would be due from any solicitor against whom a 
complaint is made, whether or not such complaint is subsequently upheld.  We are concerned 
that the combined effect of these provisions is such that solicitors may decide not to carry out 
types of work which are traditionally perceived as having given rise to complaints.   An 
example of this could be work for clients who are mentally ill, in areas of work such as 
divorce.   The concern here is that it is the perception of a risk of complaint that might lead 
solicitors to resist work in certain areas, and there will be little recourse for a client unable to 
access representation. 

If solicitors resist taking on such work, then access to justice would be denied to clients, some 
of whom might be among the most vulnerable. In this way the proposed complaints procedure 
could result in having a disproportionate adverse impact on disabled people, particularly those 
who are mentally ill, as they may be disproportionately represented in those denied 
representation.

We are pleased to see the proposal for registered advisers, who would be non-legally 
qualified.  This is welcome for the reasons already set out in our response to the “Access for 
All” consultation (for many disabled people, properly targeted non legally qualified advice can 
bring about early resolution of problems without the need for recourse to legal remedies; joint 
working between solicitors and non-legally qualified advisers can ensure that help is given in 
one agency, rather that having to refer the client on elsewhere).  

It is important, however to ensure that the introduction of registered advisers enables such 
advisers to refer cases, and ensures that advisers do refer cases appropriately to legally 
qualified providers where that is necessary.     Using disability discrimination as an example, 
the effectiveness of non-legally qualified advisers to negotiate settlement of a claim is much 
enhanced by the opponent’s knowledge that legal advice and representation is available if 
required to pursue claims to court or tribunal.     

We note the scheme proposed under clause 45 for the introduction of a Register of Advisers 
and raise the following matters as issues that need to be considered from the outset in the 
establishment of such as scheme. 

The Disability Equality Duty introduced by the Disability Discrimination Act 2005 comes into 
force in December 2006, and will require the Scottish Legal Aid Board to take this duty into 
account when setting up the scheme for registered advisers and organisations under clause 
45.  There is a duty on SLAB under that legislation to have due regard, amongst other things,
to the need to promote equality of opportunity between disabled persons and other persons; 
eliminate discrimination that is unlawful under the Act; encourage participation by disabled 
persons in public life; and  take steps to take account of disabled persons’ disabilities, even 
where that involves treating disabled persons more favourably than other persons. 

It is suggested that the effect of the disability equality duty on SLAB, would require SLAB in 
compiling the Code of Practice for Registered Advisers and Organisations, to ensure that an 
impact assessment is done and that consideration is given from the earliest stages to how the 
scheme of Registered advisers and Organisations and the Code in particular will promote 
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disability equality.  An example of this might be that full accessibility of the service to disabled 
people will be a criteria for registration.  A further example might be the need to ensure that all 
systems in place for registration of advisers and organisations are fully accessible to disabled 
advisers. 

Please note that the Commission would be pleased to be involved in any specific consultation 
on the development of the Regulations covering the Register of Advisers. 
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Submission from Charles Johnston for the Legal Profession and Legal Aid (Scotland) 
Bill

I have seen the briefing pack outlining the Law Society of Scotland's concerns about parts of 
the above Bill.  I have also had the opportunity to read the opinion of Lord Lester, Q.C., of 
30th March 2006 as to why he considers that the proposed complaints scheme is not 
compatible with Article 6(1) of the European Convention on Human Rights and the fact that it 
breaches Article 1 of Protocol 1 to the Convention and Article 6(1) of the Convention in that 
the provisions for an annual and a complaints levy should be subject to proportionality.

I support the criticisms made by the Law Society and in particular the proposal that such a 
high figure as £20,000 could be awarded as compensation against which there would be no 
appeal.  Also, I consider it unjust that each chargeable complaint would require the solicitor 
concerned to pay a specific levy which would not be refundable if the complaint were to be 
dismissed.  As a practising solicitor with thirty years' experience I have found that some 
complaints are made by disaffected clients who suffer from some of the lesser forms of 
mental illness and are not open to rational explanation or argument.  Also, some complaints 
are made maliciously, not usually from a solicitor's own client but rather by an aggrieved third 
party who was on the receiving end of action taken by the solicitor on behalf of the client.  I 
have had exactly this experience and although the complaints were dismissed by both the 
Law Society and the Ombudsman, a considerable amount of time had to be expended in 
refuting allegations.  Under the proposed new system the solicitor could be badly out of 
pocket with no redress.

I would ask that you consider all of the foregoing points.
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Submission from Macbeth Currie for the Legal Profession and Legal Aid (Scotland) Bill 

I wish to write on behalf of my firm to express my concerns about the proposals set down in 
the above proposed legislation.  My concerns relate to the following points, namely:- 

A.  COSTS
No analysis has been produced to establish the likely costs of the new Scottish Legal 
Complaints Commission.  Solicitors will become liable for a general levy on the legal 
profession as well a fees charged to Solicitors for each case considered whether 
upheld or not.    

B.         The increase in the level of compensation for inadequate professional services from 
£5,000 to £20,000 is excessive and it appears that the level of compensation reflects 
the English White Paper on complaints handling. 

C.         The charging mechanism is based on the principle of “polluter pays”.   However, it 
would appear that the more accurate description would be that this is based on the 
principle of Solicitor pays as the Solicitor will be expected to pay a case fee whether 
or not a complaint is upheld.  Further, the Solicitor will be liable for full costs of 
mediation through the Commission.  Surely it would be more sensible for the Solicitor 
to pay a higher case handling fee if a complaint is upheld, rather than a flat handling 
fee in each case.

D.         As the Commission has power to force the Society to action certain conduct issues it 
remains open to question whether this can now be called a Profession.  We will no 
longer have control of conduct matters.

E.         The Commission will have power to oversee the running of both the Master Policy and 
the Guarantee Fund.  No justification for this has been given and there was no 
Mandate for their introduction in the Scottish Executives Consultation.   The 
administration of the Master Policy and claims made under the Policy are not decided 
by the Law Society.   They represent a further expense to Solicitors in addition to 
current regulatory costs and potential compensation payouts which will have to be 
taken into account when carrying out Risk Management Audits.  

F.         There may be a denial of access to justice to certain sections of society as Risk 
Management considerations may lead practitioners to conclude that certain types of 
work present too much of a risk for too little return.    

G.         The introduction of these matters may have a financial impact affecting the availability 
of Solicitors to practice in marginal areas of business.  

H.         The Commission will not be considered independent if, as proposed, appointments to 
its Board are made by Scottish Ministers.  

I.          It is unlikely the new system will comply with The European Convention of Human 
Rights as the Board will be appointed by Ministers and will not guarantee Solicitor 
representation.  Case fees will be paid even if a Solicitor is exonerated and there will 
be only an internal right of appeal for the public or the profession about a decision by 
the Commission on a service complaint.  

J.          The Commission will take on the functions of the Courts in negligence matters where 
the claim is less than £20,000 even though there is no Consultation Mandate to do 
so.  This also raises issues in relation to ECHR compliance.  

This firm endorses the views expressed by the Law Society of Scotland, which we understand 
have previously been expressed to the Committee.  
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Submission from Jennifer Martin for the Legal Profession and Legal Aid (Scotland) Bill 

I object to the proposed bill and endorse the objections raised in the attached note by the 
dean of the faculty in Glasgow 

NOTE ON LEGAL PROFESSION AND LEGAL AID (SCOTLAND) BILL 

BY THE DEAN OF THE ROYAL FACULTY OF PROCURATORS IN GLASGOW. 

      I believe that the following issues are the most important emerging from this Bill. 

1. Suppose a client believes that his solicitor has acted in a way that has 
disappointed his or her expectations, and that his solicitor has not attended to 
matters as the solicitor should have done or that the advice given has been 
wrong. The Client wants to take action. What will the client do? 

2. Will the client raise proceedings for negligence in court or make a complaint to 
the Scottish Legal Complaints Commission (SLCC)? 

If the amount of the claim is likely to be less than £20K the client will complain to SLCC. 
Why? Because the client can have the claim investigated and presented to SLCC entirely 
free of cost or risk. 

3. What is the position of the solicitor complained against? 
The solicitor will be required by law to pay his share of all the costs of the SLCC, and also 
a special charge for the complaint whether or not the complaint succeeds or fails. 

4. What is the public interest in compensation claims? 
There is a strong public interest in the fairness of the administration of justice. These 
proposals fail to meet that interest because, contrary to the present proposals in the Bill: 

 All the costs must be borne by one side whether or not the claim succeeds 
 There is no indication that cases will be decided according to the law 
 There is no indication that basic principles of fair procedure will be applied 
 There is no appeal on the facts and law 
 Those who decide compensation claims must be appointed independently of 

politicians

5. Public Interest in Professional Discipline. 
The purpose of professional discipline is to ensure that members of the profession 
maintain high standards of conduct. It is not to provide compensation for clients. The Bill 
as it stands wrongly confuses professional discipline with compensation claims. Other 
mechanisms exist for that. The Law Society should not have power to award 
compensation, nor to impose fines. Imposition of fines should be left to the independent 
Scottish Solicitors Discipline Tribunal. 

6. Public Interest in Financing SLCC 
What is proposed is to set up a body financed by solicitors, controlled by others, and 
accountable only to politicians, but not to solicitors. This system can have only one result 
- runaway costs. These are likely to escalate far beyond present levels. This will act as a 
strong disincentive to solicitors to operate in areas of work where the returns are low. In 
consequence the Bill in its present form will impede access to justice. 
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Submission from Donna Kelly-Gilmour for the Legal Profession and Legal Aid 
(Scotland) Bill 

I wish to make representations on certain aspects of the Bill which cause me 
concern. 

I have held a Practising Certificate as a solicitor since 1997 during which time I have 
delivered service to clients and had experience of managing their expectations on 
many types of remits and transactions. 

If the end result of a revised complaints procedure is risk management to a degree 
that manifests itself in refusal by solicitors to take on certain kinds of work, or letters 
of engagement from solicitors with more disclaimers on what the solicitor will not do 
than explanation of what he will actually do, that will be a poor result for the public. 
The LPLA Bill as drafted makes both points more likely than at the moment.  

The current process for a client with a complaint is:- 

1. Intimating the complaint to the firm to be dealt with in accordance with the 
firm’s complaints procedure. 

2. In the event of ongoing dissatisfaction, intimating the complaint to the Law 
Society.

3. In appropriate cases, appointment by the Law Society of a Reporter to 
investigate the complaint. 

4. In the event of dissatisfaction on handling of the complaint by the Law 
Society, complaining to the Scottish Legal Services Ombudsman about that 
handling as a result of which matters can be referred back to the Law 
Society to reopen the complaint. 

5. Loss through professional negligence can be pursued through the civil 
courts (assisted, I would have thought, if there has been an adverse 
decision from the Law Society on the service supplied). 

The last point, namely the opportunity to raise an action of professional negligence, 
has not received proper emphasis in the analysis of the existing complaints process. 
The increase in compensation for inadequate professional service to £20,000 is 
evidence of that point. Court action for negligence exists as a remedy against all 
service providers.  The existing complaints procedure against lawyers is an 
additional remedy. 

The LPLA Bill replaces, for service complaints, the second stage of the above 
process (complaint to the Law Society) with the right to complain to the Scottish 
Legal Complaints Commission (SLCC).  My concerns about the proposed SLCC 
procedure are:- 

1. Every complaint registered by the SLCC requires the firm against whom the 
complaint is made to pay a fee (apparently £300 is the suggested fee) 
which is non returnable even if the complaint is unfounded (even vexatious).  
The person making the complaint pays nothing. This is “consumer friendly” 
but unfair to solicitors without the counter balance I mention at point 3. 

2. There is no need for an aggrieved client to exhaust internal complaints 
procedures before submitting a complaint to the SLCC. 

3. The “no cost to the client” procedure makes it unfairly attractive for a client 
to raise all issues through the SLCC rather than internal complaints 
procedures or court action for professional negligence. 
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4. A more balanced approach would be for the firm to have the right to collect 
the £300 fee from the complainer in the event that :- 

(a) internal complaints procedures have not been properly pursued; 
and/or

(b) their complaint is unsuccessful. 

5. The SLCC seems to be a body financed by a levy on solicitors, controlled 
by others and accountable only to the Scottish Executive but not to 
solicitors.  This seems inherently unfair.  In addition, solicitors will have no 
control at all on the costs of the body they are being asked to finance. 

6. The point raised in the Opinion of Lord Lester of Herne Hill, QC obtained by 
the Law Society that the SLCC does not comply with the European 
Convention of Human Rights if there is no right of appeal to a Tribunal or 
Court is important. 

7. Some complaints “fall asleep” if the complainer does not supply information 
to the Law Society within a reasonable timetable of being requested to do 
so. Removal of the Ombudsman from the process will inevitably mean that 
the SLCC ends up having to favour the complainer in such situations at the 
expense of what the solicitor or firm may consider to be fair. 

8. Raising the compensation for inadequate professional service from £5,000 
(a level which was raised from £1,000 in 2005) to £20,000 unfairly removes 
court adjudication on professional negligence from the rights of a 
solicitor/firm.  It is reasonable to assume that, if the amount of a claim is 
likely to be less than £20,000 the client will complain to SLCC rather than 
raise professional negligence proceedings.  The proposed SLCC process 
allows the clients (entirely free of cost or risk) to have the claim investigated 
and considered. Again this is unfair to the solicitor. 

My comments focus on those points where the balance is currently unfair to 
solicitors. I would hope that the Justice 2 Committee will be able to establish a 
better balance in its final proposal for the SLCC than currently exists in the LPLA Bill 
as drafted.
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Submission from Jim Murray for the Legal Profession and Legal Aid (Scotland) Bill 

I do not think that the proposal to charge solicitors in the public sector the 
annual general levy and also potentially be liable to pay the complaints levy 
is fair. 

The issue of inadequate professional services only arises in relation to 
private practitioners. For public sector solicitors, such issues would be dealt 
with in the context of an employer/employee relationship. An in-house solicitor 
who was failing to provide an adequate professional service would be subject to 
his/her employers disciplinary rules, and might ultimately be dismissed. It is 
inconceivable that a dis-satisfied employer in this situation would make a 
complaint to the Law Society rather than take disciplinary action. In any case, 
the Commission's powers under section 8 to reduce fees, pay compensation etc., 
have no application in an employment situation.  Additionally, the public 
sector usually has insurance in place to cover losses arising from the actions 
of employees, including solicitors. 
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Submission from John Guthrie for the Legal Profession and Legal Aid (Scotland) Bill 

I wish to make certain representations in relation to the establishment of the Scottish Legal 
Complaints Commission. I have considered the terms of the Legal Profession and Legal Aid 
(Scotland) Bill.   As a Solicitor, I broadly welcome the introduction of an independent 
Commission to deal with service complaints against solicitors.  However, there are a number 
of issues which concern me which are as follows:- 

1.   The proposed levy system seems to me to be unfair.  There is a proposed general levy for 
all solicitors to fund the commission and I can appreciate the need for such a levy.   However, 
I note that there is also a proposed levy of approximately £300 being made by the 
Commission and payable by the solicitor even where the complaint is not established.    It 
seems remarkable that a financial penalty is payable by a solicitor who is exonerated by the 
Commission.   I am not aware of similar penalties for other professions.   Such a penalty is 
clearly inequitable. I find it difficult to find an argument to support additional funding being 
provided by people who are wrongly accused of providing a poor service.     

2.  This system of funding will inevitably restrict clients’ access to justice.    With a potential 
£300 penalty for every case taken on, there is obviously very little incentive to take on poorly 
paid legal aid work.   Huge numbers of cases pay a fee of less than £50 and I simply cannot 
see solicitors being willing to risk taking on cases where the level of payment is low. It would 
not make good business sense.    This would be a very unfortunate result.  Such cases 
obviously can be extremely important to an individual and they will be much less likely to be 
able to get assistance.

In addition, I believe that there are types of work where people will have difficulty obtaining 
representation because the solicitor believes there is a high risk of a complaint. A clear 
example is cases involving mental health issues.  Scotland has set up its own system of 
mental health tribunals with a system of appeals and reviews.  My perception is that the 
Mental Health Tribunal for Scotland has worked well and the system is widely used.  
However, the patients who are seeking reviews will often be dissatisfied with the outcome of 
the case.    Often appeals and reviews go against them due to medical evidence.  They are 
very likely to blame their legal representative when a case is decided against them.   
Accordingly I see access to justice being restricted for a very vulnerable group.  I would not 
have thought that the Scottish Parliament would want to discover that such a vulnerable 
section of society cannot get legal representation.  I certainly believe that is a likely 
unintentional effect of the proposed levy on complaints.  

I would anticipate that there might be similar difficulties with victims of domestic violence.    
Clearly, a legal representative will not always be able to get such victims the remedy that they 
seek such as exclusion orders with powers of arrest. I think it is already a matter of concern 
for the Executive that less and less firms are willing to do civil legal aid work.   The statistics 
provided by the Scottish Legal Aid Board show a considerable decline in the number of legal 
firms undertaking such work.    My own view is that the levy on complaints will probably 
further diminish the number of firms willing to carry out this sort of work for low paid and 
vulnerable sections of society. 

3.  I am also concerned by the proposal to increase the maximum sum payable by solicitors in 
a case for providing an inadequate professional service from £5,000 to £20,000.  I assume 
that this figure has simply been copied from  England.  I think it is important to emphasise that 
the penalty imposed is not the only penalty payable.    It is not a ceiling on negligence claims.  
A negligence claim would be decided in addition to an inadequate professional service 
penalty. As I understand it, inadequate penalty service penalties do not apply in other 
professions.   On that basis, I would suggest they should not be too high.   I am concerned 
that penalties for any sort of failure are simply going to increase fourfold. I believe that the 
overall result of the new maximum penalty will be to reduce the number of solicitors engaged 
in practice and further restrict the publics access to justice. 

4.  I would also feel that some cap should be kept on the running cost of the Commission.   
Obviously if the costs did spiral out of control then if it is to remain self funding the general 
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levy in complaints would need to be higher.  If the levys became prohibitive, then there would 
be a reduction in the number of solicitors in practice, which would result in a decrease in the 
number of solicitors available for the public to consult.      

5.  I would also have thought that there would need to be some right of appeal from the 
decision of the Commission. I note that it is proposed that there is no such right, which would 
appear to me to be contrary to natural justice.

I would accept the idea of the new Commission is to increase public confidence in the system 
of dealing with inadequate professional service complaints against solicitors. My concern 
however is that the public will suffer.     A lot of members of the community will be unable to 
obtain legal representation.   I believe with a more equitable levy system that this difficulty 
could be overcome.      

To be successful, the new Commission will have to increase public confidence in the system 
of dealing with IPS complaints against solicitors. My own view is that the Bill as it stands will 
not significantly assist the public.  The restriction of access to justice seems to me the worst 
effect of the legislation. Until now, the Executive have professed to be very anxious to 
increase access to justice.  I would suggest that there should be much wider consultations 
before this Bill passes on to the Statute Book.
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Submission from James Toner for the Legal Profession and Legal Aid (Scotland) Bill 

I wish to make certain representations in relation to the establishment of the Scottish Legal 
Complaints Commission. I have considered the terms of the Legal Profession and Legal Aid 
(Scotland) Bill.   As a Solicitor, I broadly welcome the introduction of an independent 
Commission to deal with service complaints against solicitors.  However, there are a number 
of issues which concern me which are as follows:- 

1.   The proposed levy system seems to me to be unfair.  There is a proposed general levy for 
all solicitors to fund the commission and I can appreciate the need for such a levy.   However, 
I note that there is also a proposed levy of approximately £300 being made by the 
Commission and payable by the solicitor even where the complaint is not established.    It 
seems remarkable that a financial penalty is payable by a solicitor who is exonerated by the 
Commission.   I am not aware of similar penalties for other professions.   Such a penalty is 
clearly inequitable. I find it difficult to find an argument to support additional funding being 
provided by people who are wrongly accused of providing a poor service.     

2.  This system of funding will inevitably restrict clients’ access to justice.    With a potential 
£300 penalty for every case taken on, there is obviously very little incentive to take on poorly 
paid legal aid work.   Huge numbers of cases pay a fee of less than £50 and I simply cannot 
see solicitors being willing to risk taking on cases where the level of payment is low. It would 
not make good business sense.    This would be a very unfortunate result.  Such cases 
obviously can be extremely important to an individual and they will be much less likely to be 
able to get assistance.

In addition, I believe that there are types of work where people will have difficulty obtaining 
representation because the solicitor believes there is a high risk of a complaint. A clear 
example is cases involving mental health issues.  Scotland has set up its own system of 
mental health tribunals with a system of appeals and reviews.  My perception is that the 
Mental Health Tribunal for Scotland has worked well and the system is widely used.  
However, the patients who are seeking reviews will often be dissatisfied with the outcome of 
the case.    Often appeals and reviews go against them due to medical evidence.  They are 
very likely to blame their legal representative when a case is decided against them.   
Accordingly I see access to justice being restricted for a very vulnerable group.  I would not 
have thought that the Scottish Parliament would want to discover that such a vulnerable 
section of society cannot get legal representation.  I certainly believe that is a likely 
unintentional effect of the proposed levy on complaints.  

I would anticipate that there might be similar difficulties with victims of domestic violence.    
Clearly, a legal representative will not always be able to get such victims the remedy that they 
seek such as exclusion orders with powers of arrest. I think it is already a matter of concern 
for the Executive that less and less firms are willing to do civil legal aid work.   The statistics 
provided by the Scottish Legal Aid Board show a considerable decline in the number of legal 
firms undertaking such work.    My own view is that the levy on complaints will probably 
further diminish the number of firms willing to carry out this sort of work for low paid and 
vulnerable sections of society. 

3.  I am also concerned by the proposal to increase the maximum sum payable by solicitors in 
a case for providing an inadequate professional service from £5,000 to £20,000.  I assume 
that this figure has simply been copied from  England.  I think it is important to emphasise that 
the penalty imposed is not the only penalty payable.    It is not a ceiling on negligence claims.  
A negligence claim would be decided in addition to an inadequate professional service 
penalty. As I understand it, inadequate penalty service penalties do not apply in other 
professions.   On that basis, I would suggest they should not be too high.   I am concerned 
that penalties for any sort of failure are simply going to increase fourfold. I believe that the 
overall result of the new maximum penalty will be to reduce the number of solicitors engaged 
in practice and further restrict the publics access to justice. 

4.  I would also feel that some cap should be kept on the running cost of the Commission.   
Obviously if the costs did spiral out of control then if it is to remain self funding the general 
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levy in complaints would need to be higher.  If the levys became prohibitive, then there would 
be a reduction in the number of solicitors in practice, which would result in a decrease in the 
number of solicitors available for the public to consult.      

5.  I would also have thought that there would need to be some right of appeal from the 
decision of the Commission. I note that it is proposed that there is no such right, which would 
appear to me to be contrary to natural justice.

I would accept the idea of the new Commission is to increase public confidence in the system 
of dealing with inadequate professional service complaints against solicitors. My concern 
however is that the public will suffer.     A lot of members of the community will be unable to 
obtain legal representation.   I believe with a more equitable levy system that this difficulty 
could be overcome.      

To be successful, the new Commission will have to increase public confidence in the system 
of dealing with IPS complaints against solicitors. My own view is that the Bill as it stands will 
not significantly assist the public.  The restriction of access to justice seems to me the worst 
effect of the legislation. Until now, the Executive have professed to be very anxious to 
increase access to justice.  I would suggest that there should be much wider consultations 
before this Bill passes on to the Statute Book.
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Submission from Robert Carty for the Legal Profession and Legal Aid (Scotland) Bill 

I wish to make certain representations in relation to the establishment of the Scottish Legal 
Complaints Commission. I have considered the terms of the Legal Profession and Legal Aid 
(Scotland) Bill.   As a Solicitor, I broadly welcome the introduction of an independent 
Commission to deal with service complaints against solicitors.  However, there are a number 
of issues which concern me which are as follows:- 

1.   The proposed levy system seems to me to be unfair.  There is a proposed general levy for 
all solicitors to fund the commission and I can appreciate the need for such a levy.   However, 
I note that there is also a proposed levy of approximately £300 being made by the 
Commission and payable by the solicitor even where the complaint is not established.    It 
seems remarkable that a financial penalty is payable by a solicitor who is exonerated by the 
Commission.   I am not aware of similar penalties for other professions.   Such a penalty is 
clearly inequitable. I find it difficult to find an argument to support additional funding being 
provided by people who are wrongly accused of providing a poor service.     

2.  This system of funding will inevitably restrict clients’ access to justice.    With a potential 
£300 penalty for every case taken on, there is obviously very little incentive to take on poorly 
paid legal aid work.   Huge numbers of cases pay a fee of less than £50 and I simply cannot 
see solicitors being willing to risk taking on cases where the level of payment is low. It would 
not make good business sense.    This would be a very unfortunate result.  Such cases 
obviously can be extremely important to an individual and they will be much less likely to be 
able to get assistance.

In addition, I believe that there are types of work where people will have difficulty obtaining 
representation because the solicitor believes there is a high risk of a complaint. A clear 
example is cases involving mental health issues.  Scotland has set up its own system of 
mental health tribunals with a system of appeals and reviews.  My perception is that the 
Mental Health Tribunal for Scotland has worked well and the system is widely used.  
However, the patients who are seeking reviews will often be dissatisfied with the outcome of 
the case.    Often appeals and reviews go against them due to medical evidence.  They are 
very likely to blame their legal representative when a case is decided against them.   
Accordingly I see access to justice being restricted for a very vulnerable group.  I would not 
have thought that the Scottish Parliament would want to discover that such a vulnerable 
section of society cannot get legal representation.  I certainly believe that is a likely 
unintentional effect of the proposed levy on complaints.  

I would anticipate that there might be similar difficulties with victims of domestic violence.    
Clearly, a legal representative will not always be able to get such victims the remedy that they 
seek such as exclusion orders with powers of arrest. I think it is already a matter of concern 
for the Executive that less and less firms are willing to do civil legal aid work.   The statistics 
provided by the Scottish Legal Aid Board show a considerable decline in the number of legal 
firms undertaking such work.    My own view is that the levy on complaints will probably 
further diminish the number of firms willing to carry out this sort of work for low paid and 
vulnerable sections of society. 

3.  I am also concerned by the proposal to increase the maximum sum payable by solicitors in 
a case for providing an inadequate professional service from £5,000 to £20,000.  I assume 
that this figure has simply been copied from  England.  I think it is important to emphasise that 
the penalty imposed is not the only penalty payable.    It is not a ceiling on negligence claims.  
A negligence claim would be decided in addition to an inadequate professional service 
penalty. As I understand it, inadequate penalty service penalties do not apply in other 
professions.   On that basis, I would suggest they should not be too high.   I am concerned 
that penalties for any sort of failure are simply going to increase fourfold. I believe that the 
overall result of the new maximum penalty will be to reduce the number of solicitors engaged 
in practice and further restrict the publics access to justice. 

4.  I would also feel that some cap should be kept on the running cost of the Commission.   
Obviously if the costs did spiral out of control then if it is to remain self funding the general 
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levy in complaints would need to be higher.  If the levys became prohibitive, then there would 
be a reduction in the number of solicitors in practice, which would result in a decrease in the 
number of solicitors available for the public to consult.      

5.  I would also have thought that there would need to be some right of appeal from the 
decision of the Commission. I note that it is proposed that there is no such right, which would 
appear to me to be contrary to natural justice.

I would accept the idea of the new Commission is to increase public confidence in the system 
of dealing with inadequate professional service complaints against solicitors. My concern 
however is that the public will suffer.     A lot of members of the community will be unable to 
obtain legal representation.   I believe with a more equitable levy system that this difficulty 
could be overcome.      

To be successful, the new Commission will have to increase public confidence in the system 
of dealing with IPS complaints against solicitors. My own view is that the Bill as it stands will 
not significantly assist the public.  The restriction of access to justice seems to me the worst 
effect of the legislation. Until now, the Executive have professed to be very anxious to 
increase access to justice.  I would suggest that there should be much wider consultations 
before this Bill passes on to the Statute Book.
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Submission from Glasgow Immigration Practitioners Group for the Legal Profession 
and Legal Aid (Scotland) Bill 

1. The Glasgow Immigration Practitioners’ Group (GIPG) is a group of solicitors in Glasgow 
working in the field of asylum and immigration. We are an informally constituted group 
with an elected Chair. We have been in existence since the year 2000 and we came 
together in response to the situation created by the Home Office policy of dispersal of 
asylum-seekers to Glasgow. We exist to provide mutual support to our members and to 
raise professional standards in a difficult field of practice. We have given evidence 
previously to the Scottish Refugee Integration Forum and are regularly consulted by the 
Law Society and the Scottish Legal Aid Board (SLAB) in relation to issues arising in the 
field of asylum and immigration. 

2. We note from clause 47.-(2)(c) of the Bill that it appears to be proposed that Scottish 
solicitors practising in the field of asylum and immigration would be exempt from 
supervision by the proposed new Scottish Legal Complaints Commission.  
2.1. It is not at all clear why the Bill proposes to place us under a different regulatory 

regime from that governing the rest of the legal profession in Scotland. We are 
anxious that the Scottish Parliament should recall that although immigration and 
asylum are reserved matters, the provision of legal services is not. We operate 
within the Scottish legal system and we take petitions and appeals from the 
Asylum and Immigration Tribunal to the Court of Session in Edinburgh, not to the 
Administrative Court or Court of Appeal in London. We are Scots lawyers. 

2.2. We note that recent changes in the funding of legal services to asylum-seekers in 
England have given rise to serious concerns south of the border; see for example 
the report of 17th May 2005 by Asylum Aid, ‘Justice Denied: Asylum-Seekers 
denied justice due to crisis in legal aid funding’, which spoke of “systemic injustice 
for vulnerable asylum-seekers” and “reputable legal practitioners driven out of 
business, while rogue firms flourish”. We are unaware of such concerns being 
expressed in Scotland about the functioning of the legal profession in this field of 
practice, as matters currently stand. We are therefore unclear as to the reasons 
why it is proposed to isolate us from the rest of our profession.  

2.3. We are particularly concerned that it may be thought in some quarters that in the 
long term we should be placed under the supervision of the Office of the 
Immigration Services Commission (OISC) which currently supervises unqualified 
practitioners throughout the UK and by definition will have only a passing 
acquaintance with Scots law. No case for that has been put, so far as we are 
aware. The OISC is of course a creature of the Secretary of State for the Home 
Department, albeit following consultation with the Lord Chancellor and the 
Scottish Ministers, see section 83.-(2) of the Immigration and Asylum Act 1999. 
We are concerned that the Scottish Parliament may be at risk of ceding ultimate 
control over the regulation of an important area of legal practice by Scottish 
solicitors in Scotland almost by default and perhaps on the basis of a 
misunderstanding.  

2.4. In short, we have no concerns about the new Complaints Commission, beyond 
those already properly expressed by our principal professional body, the Law 
Society, which concerns we share. We have considerable concerns about our 
field of practice being treated differently from the rest of the profession in 
Scotland. We consider that asylum and immigration is a field of practice that calls 
for the highest professional standards. Its practitioners should not be cordoned 
off as poor relations to the rest of the profession. 

3. Part IV of the Bill concerns legal aid funding for unqualified ‘registered advisers’ subject to 
the supervision of SLAB. We have found that the lack of clarity in the clause 47.-(2)(c) to 
be such that we have debated its meaning at length. Clause 47.-(2) certainly requires to 
be clarified. It is not at all clear whether it is intended to exempt registered advisers from 
providing advice and representation in the field of immigration and asylum. If the clause 
excludes registered advisers from legal aid in this field of practice, then we welcome it. 
3.1. We are quite clear that the only role there may be for registered advisers in our 

field would be where they were subject to supervision by solicitors. The primary 
reason for that is the sensitivity and importance of the work we do. Ours is a 
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vulnerable client group. It is important that advisers have access to the full 
spectrum of legal forums and are equipped to provide the full range of advice on 
all matters including detention, bail, appeals, and applications to the Court of 
Session. Potentially cases can and sometimes do go to the House of Lords, 
European Court of Human Rights at Strasbourg, or even the European Court of 
Justice at Luxembourg, especially given the increasing importance in this field of 
a number of EC Directives. It would be extremely worrying if immigration advice 
was hived off into separate sectors.  

3.2. We would point out that onward appeal and petition for reconsideration from the 
Asylum and Immigration Tribunal is to the Court of Session. A considerable level 
of skill and experience is required to identify which cases to pursue to the higher 
courts, and which to decline to pursue. We seriously doubt whether such 
expertise could ever reside in the unqualified sector. Even if they were, they 
couldn’t competently sign the application for reconsideration, which is required by 
the Act of Sederunt to be signed by solicitor or counsel. We note also that the 
current time limit for an application for reconsideration is 5 days. It simply would 
not be possible for a registered adviser to pass a case on to a solicitor in that 
time scale. The net effect of an expansion of the unqualified sector outwith 
solicitors’ firms or law centres would be the denial of access to the upper courts 
to meritorious asylum and immigration cases. 

3.3. We are not wholly opposed to the concept of registered advisers working under 
solicitors’ supervision in private firms or in law centres. Indeed some of us have 
unqualified caseworkers working in our organisations now. However, we have 
concerns about the expansion of the role of unqualified advisers, even under 
solicitors’ supervision, as set out below.  

3.4. We note first of all that it is proposed that such advisers would be regulated by 
SLAB. Assuming that solicitors firms’ and law centres could register members of 
their staff as registered advisers, and assuming further that solicitors in our field 
would be regulated by an agency other than SLAB, then there would be the 
prospect of multiple regulation; the solicitor regulated by one agency, and the 
adviser working under supervision regulated by another. This cannot be intended. 
We also wonder whether there would not be a tension, in relation to its regulation 
of advisers, between SLAB’s entirely proper concern for economy on the one 
hand, and the need for quality control, on the other. 

3.5. We also have concerns about recruitment and retention in this field. Asylum and 
Immigration law is notoriously pressured in terms of time limits and long hours of 
work necessary to meet them. There have been problems in the past in recruiting 
trainees to the field. A significant expansion of the role of unqualified advisers, 
even working under solicitors’ supervision, may well render it entirely uneconomic 
for firms and law centres to recruit trainees in this field of work. 

4. We have no objection to the principle of the registered adviser, outwith the specialist field 
of immigration and asylum. However, we would make the following observation. We 
consider that the concept of ‘unmet legal need’ should be the subject of public debate and 
professional consultation. Legal needs change over time as markets come to fill them and 
new ones emerge; the appropriate responses shift over time as well. New section 12B.-
(1) of the 1986 Act, as would be inserted by Clause 45.-(6) of the Bill, proposes that 
Scottish Ministers make regulations to specify the categories of advice and assistance 
that registered advisers would deliver. We urge that in the first instance such categories
of Advice and Assistance should be clearly specified in the Bill and resultant Act following 
appropriate consultation with the widest possible range of stakeholders. These would 
include, as a purely illustrative list, not only groups such as ourselves, but the Law 
Society, the Scottish Association of Law Centres, the Citizens Advice Bureaux, charities 
and voluntary agencies working with asylum-seekers and immigrants. We urge further 
that such specified categories should not be set in stone but rather should be kept under 
active review in order to take account of the shifting shape of legal need. We agree with 
the proposals at paras. 59 and 60 of the Policy Memorandum that case-by-case funding 
of non-lawyers should be the exception rather than the rule.  
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Submission from John Loudon for the Legal Profession and Legal Aid (Scotland) Bill 

I refer to the above matter and am concerned about the future independence of our 
profession and the potential consequences and costs to both the public and the profession 
not only in financial terms but in access to an independent solicitor at reasonable cost. 

I have been a solicitor for over 30 years, past member of the Council of the Law Society, 
former convenor of the Guarantee fund and sat a long time ago on a complaints committee. 

Complaints took, and still do, a great deal of time to investigate and consider and this was all 
done at that time by members of the profession in a conscientious and diligent way and at no 
cost for the members time to the Society, complainant or person complained against. I 
welcomed and encouraged the growing introduction of lay members to these committees but 
was mindful of the real value and understanding brought to the consideration of any complaint 
by a practising solicitors. 

I support the Societies call for an independent complaints handling body which of necessity 
would require to be demonstrably better than the current system,  but proper regard must be 
had to the cost and disruption involved. Accordingly I am horrified at the proposed costs in the 
financial memorandum published with the Bill and an estimate that the running costs of the 
Commission will be £2.4 million pounds met from funds generated by annual general levy 
would be £120 and specific levy £300. I also note that the Commission will have a staff of 
between 50 and 60 people. 

I understand from the Bill that the Commission (which, being appointed by Scottish Ministers 
will not be independent) will have the power to force the Society to action certain conduct 
issues. How can this be compatible with an independent legal profession? Surely losing 
control of conduct goes right to the heart of what it means to be a profession? 

The Bill appears to me to intermix negligence and complaints and should not do so. We all 
make mistakes from time to time and require to pay for these directly or though the master 
policy. If we fail to pay there is the rather special and unique Guarantee fund as a fund of last 
resort to meet claims arising through dishonesty etc and to ensure client funds are fully 
protected. If this Bill becomes law I can see no real justification for the Guarantee fund to 
remain and there must indeed be a case for moving away from the master policy, which has 
been in my view of great, benefit to both the public and the profession. 

The Bill appears to me to seek to encourage clients to make complaints, they will require to 
be investigated and even if unfounded there is cost in time and money to the solicitor and no 
redress. 

In particular I note that Section 8 – a practitioner may be directed to pay compensation of up 
to £20,000 to the client (including an amount for loss suffered or inconvenience or distress 
caused to the client as a result of the IPS). The level of compensation proposed of up to 
£20,000 would make even large firms concerned and is, I suspect in most circumstances, 
completely unreasonable. Risk and reward must in equity be balanced and this Bill does not 
provide that and I consider that the proposals may well lead to a reduction in the availability of 
firms either because they cease to trade or because they simply decide not to do particular 
types of work which traditionally have brought complaints.  

I for one would seriously consider the need to hold a practising certificate and indeed whether 
I should continue to be solicitor. Much, if not all, of the work I do does not require me to be a 
member of a professional body although I have thus far chosen to remain. I do note that I will 
no longer be able to be a Notary public if I am not a solicitor nor hold a practising certificate. 
Why should I, and others like me, be deprived of that office after 30 plus years practice? 

I do not believe that parts of the Bill can possibly be ECHR compliant yet the accompanying 
papers maintain it is. I would ask, in terms of the Freedom of Information Act, for that advice 
to be made available to me and indeed to the public in general. 

I trust the forgoing comments are of help. 
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Submission from John Elliot for the Legal Profession and Legal Aid (Scotland) Bill 

I wish to 

* State my agreement to the principle that an independent body deal with 

service complaints 

* object to the lawyer having to pay a fee when a complaint is taken by the 

commission when it is decided that the complaint is not valid 

* object to the lack of an independent appeal mechanism from the commission 

* object to the lack of independence in the way that members of the 

commission are appointed
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Submission from John Hodge for the Legal Profession and Legal Aid (Scotland) Bill 

I write to express my concern about this bill. Already there are areas of law and areas of the 
country where individual citizens cannot obtain proper legal representation. The inevitable 
result of the bill becoming law in its present form is that the supply of legal advice will sharply 
diminish and that is very much against the public interest. 

I work in a firm of solicitors. My own field is commercial property. We do not get many 
complaints because commercial clients will either take their business elsewhere or sue us if 
something goes wrong rather than complaining.  Those areas of the office where we act 
largely for individuals, often in difficult circumstances is different.  We fully recognise that if an 
error made causes loss, compensation should be paid. What cannot be acceptable is for the 
proposed new commission to have power to impose a penalty of up to £20,000 without proof 
of fault or loss. It is particularly concerning that there would be no appeal available against 
any such decision. Right-minded individuals would be troubled at the idea that the funding of 
the commission should be dependent on payments based on the number of complaints made 
against a firm, even if those complaints were wholly unjustified and were rejected. 

Like many other firms, we will have to consider carefully whether we can continue to do work, 
often at Legal Aid rates, for clients who already feel aggrieved about something and may well 
complain about our services if the outcome is not to their liking. That would lead to a further 
reduction in the availability of legal advice in certain important areas of the law.  I have always 
been anxious to try and provide a service for those with a grievance in case there was a 
wrong which was not being addressed. It is obviously much less appealing to do so where 
one is likely not only not to be fully remunerated but also to be penalised. 

I think that a lot more thought needs to go into how the complaints body will work and would 
urge the committee to carefully consider the representations. I would be concerned that an 
area of practice was effectively penalised because it was more prone to complaints even if 
they are unjustified. As indicated it is not my own area of practice but I do consider the 
proposal is not properly researched.
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Submission from John McDonald for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing with regard to the levy which it is proposed be paid by all 
practising solicitors to fund the establishment and functioning of the Scottish 
Legal Complaints Commission. In my view this levy should be payable only by 
solicitors in private practice. It would be inequitable that public authorities 
(ultimately the taxpayer) should be required to pay it on behalf of their staff, 
or that solicitors in the public sector should require to pay it themselves. 

The purpose of the Scottish Legal Complaints Commission primarily relates to 
the management of complaints about provision of inadequate professional 
services. It will determine which are "conduct" complaints, and which are 
"services" complaints. It will then determine procedure, investigate and 
adjudicate in relation to services complaints only. Conduct complaints will be 
remitted to be dealt with by the existing disciplinary bodies, as before. The 
establishment and running of the Commission is to be funded by an annual 
general levy, to be paid by all practising advocates and solicitors. 

It is inequitable that all practising solicitors should be expected to fund the 
Commission.  The issue of inadequate professional services only arises in 
relation to private practitioners. For public sector solicitors, such issues 
would be dealt with in the context of an employer/employee relationship. An 
in-house solicitor who was failing to provide an adequate professional service 
would be subject to his/her employers disciplinary rules, and might ultimately 
be dismissed. It is inconceivable that a dis-satisfied employer in this 
situation would make a complaint to the Law Society rather than take 
disciplinary action. In any case, the Commission's powers under section 8 to 
reduce fees, pay compensation etc., have no application in an employment 
situation.  Additionally, the public sector usually has insurance in place to 
cover losses arising from the actions of employees, including solicitors. 

Clearly it is the intention of Parliament that the cost of regulating the 
profession should be met by the profession, and not by the taxpayer. 

If the levy is payable by public authorities in respect of every practising 
solicitor they employ, this aim will be defeated. The taxpayer will be funding 
a body whose function is entirely to police solicitors in private practice. 

I would therefore submit that the levy should be paid only by solicitors 
practising in the private, not the public, sector, and would ask that an 
appropriate amendment be made to the Bill. 
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Submission from John Thom for the Legal Profession and Legal Aid (Scotland) Bill 

I write as part of the consultation process upon the above Bill. 

I am writing to you as a practicing solicitor.  I have no problem with any mechanism that 
monitors and encourages delivery to the public of legal services to a high standard.  However, 
any mechanism should be fair in all the circumstances, not only to the public in receipt of that 
service but the individual practitioner responsible for the case, his/her firm, and to the legal 
profession as a whole.   

Clearly any change to the current position should be effected only if it brings real 
improvements to the process.  I am extremely concerned to note that the proposals are such 
that the Scottish Legal Complaints Commission will not be independent.  There is to be no 
proper right of appeal for solicitors against any finding of the Commission.  The new 
Commission to be set up under the legislation is not independent from the government in that 
appointments to the Commission/Board will be made by Scottish Ministers.  There is no 
guarantee of any solicitor representation on the Commission/Board.  For all these reasons I 
believe that this new proposed legislation is in conflict with the human rights legislation and in 
any event is contrary to the principles of natural justice.  

The increase in compensation to be awarded in cases of inadequate professional service 
currently suggested to be up to £20,000 is unreasonable and excessive.  This is all the more 
so when there is no effective right of appeal against a decision of the Commission.  It is likely 
that the costs of setting up the new Commission and the annual running costs will be far in 
excess of the current costs incurred in the existing system.  I understand the proposal is that 
the running costs will be met by a general levy on the legal profession as well as a case 
specific fee to be charged to the solicitor for every case considered.  It is surely unfair that a 
solicitor be charged for an investigation whether or not the case is upheld.  It is equally unfair 
that the complainer is not expected to meet any costs associated with an investigation even 
when the investigation shows that the complaint was unjustified.  This may well encourage 
frivolous and speculative claims to be made by vexatious complainers, an entirely 
unacceptable situation. 

It seems disproportionate to allow awards up to £20,000 for an inadequate service where in 
fact there may be no negligence involved or indeed ultimate loss to the consumer.  This level 
of potential award is disproportionate and oppressive especially when viewed against the 
background of no right of appeal and no cost consequence to a vexatious complainer.   

Negligence claims are adequately dealt with in the current Court system and indeed of course 
we as Scottish Solicitors already have mandatory insurance cover in place under the Master 
Policy Scheme backed up by a Guarantee Fund.  When taken together the existence of the 
Master Policy for professional indemnity insurance purposes backed up by the Guarantee 
Fund provide a unique protection to consumers when utilising the services of Scottish 
solicitors.   

All surveys suggest that the vast majority of the public are happy with the service they get 
from Scottish solicitors.  There will always be cases where an inadequate service is provided, 
mistakes made etc but they must not be used to bring in additional regulation and costs which 
far outweigh any benefit provided by the proposed changes.  On any realistic cost benefit 
analysis the proposals are unnecessary. 

On the basis of the ever increasing regulation being imposed on the profession there are 
many many solicitors considering whether or not they in fact require to remain practicing as 
Scottish solicitors.  There are many many areas of work carried out by Scottish solicitors 
which they could in fact carry out without being so registered.  As the regulations increase 
together with the attendant costs many solicitors will simply “de-register” and thus withdraw 
from the public the significant advantages of the current regulatory system and the protections 
afforded by the Master Policy and Guarantee Fund.  Perversely by increasing the regulations 
and attendant costs the consumer may well lose out because of the withdrawal of services 
rendered by Scottish solicitors.   
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In summary I have no difficulty with the principle of an Independent Scottish Legal Complaints 
Commission but it must be truly independent, there must be a right of appeal to an 
independent body and finally there should be a proper cost benefit analysis carried out before 
the imposition of such additional regulation and regulatory bodies. 

Ultimately this additional regulation will drive up costs which will be passed on to the 
consumer without any real additional benefit to the public.  It may drive many Scottish 
solicitors to change their business models and withdraw from practicing as Scottish solicitors 
thus withdrawing from the public the considerable advantages of dealing with Scottish 
solicitors as mentioned above by way of the protections of the Master Policy, the Guarantee 
Fund and the effective regulation imposed upon them by The Law Society of Scotland.   

Ultimately what you may well achieve by increasing regulation and costs is a more expensive 
service to the public with less protection. 
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Submission from Sylvia Johnstone for the Legal Profession and Legal Aid (Scotland) 
Bill

I note that the Justice 2 Committee is seeking views on the general principles of the Legal 
Profession and Legal Aid (Scotland) Bill.  I am an Associate with Thorntons Law LLP, a legal 
practice with offices in Arbroath, Dundee, Edinburgh, Forfar and Perth. Thorntons currently 
has 29 Partners and employs a further 41 solicitors with over 300 persons in total.  

I have the following comments on some of the principles contained in the Bill: - 

Scottish Legal Complaints Commission 

(a) Cost
I understand that there has been no proper cost/benefit analysis of the proposed new 
Scottish Legal Complaints Commission.  I understand that a general levy will be made on 
the profession in Scotland as well as a proposal to charge fees to Solicitors if complaints 
are raised against them, whether or not the complaint is upheld.  Whilst I can appreciate 
the desire to secure adequate funding for the Commission, the principle of an automatic 
charge for every complaint made is questionable.  This raises the prospect of a client with 
even the most minor complaint, or indeed with no substantive complaint at all, forcing a 
Solicitor into settling the "complaint" by payment of a sum less than, or equal to, the 
automatic charge applying at the time.  The Committee must take account of spurious or 
mischievous complaints. 

(b)  Compensation
I note the intention to increase compensation for Inadequate Professional Service from 
£5,000 to £20,000.  This seems to me to be excessive and I am unaware of any 
explanation offered for such a large increase. 

This appears to deliver into the hands of the Commission functions that ought properly to 
be undertaken by the Court system.  The level of IPS compensation suggested will, in my 
view, not match up with existing principles of negligence.  A non-legal tribunal should not 
determine such important principles particularly when there is already an extensive body 
of case law on what qualifies as professional negligence. 

The proposed level of compensation may represent a significant proportion of the income 
of small practices and should be revised to a lower figure. 

(c) Regulation of Solicitors' Conduct
I note that the Commission is intended to have power to oblige the Law Society of 
Scotland to action certain conduct issues against its members.  This seems to me to be 
directly contrary to the concept of a profession regulating its members.  This proposal 
also calls into question whether the Law Society of Scotland might be deemed properly 
independent of the Executive. 

(d) Guarantee Fund/Master Policy
I note that the Bill proposes to award the Commission power to oversee the running of 
the Scottish legal profession’s Master Policy and the Guarantee Fund.  These two 
protections are unique to the Scottish legal system and offer unparalleled protection to 
clients of Scottish solicitors.  I can see no justification for the Commission overseeing the 
running of the Master Policy. The insurers who manage claims and set premiums already 
independently manage it. 

As for the Guarantee Fund, I see no justification for the Commission's involvement and I 
do not believe that the Executive's consultation implies any mandate for the introduction 
of the powers suggested. 
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Submission from Colin Styles for the Legal Profession and Legal Aid (Scotland) Bill 

I am a partner in a rural practice with offices in Elgin, Forres and Grantown-on-Spey.   In 
addition to the 4 partners of the firm my firm employees 3 qualified Solicitors and around 12 
support staff.

I wish it noted that a fully support the Law Society’s response to the Consultation in respect of 
the above Bill and wish to express my dissatisfaction with the Bill as it is presently drafted.   
The Law Society has provided the Committee with cogent arguments against certain sections 
of the Bill and the Committee will be no doubt aware of the main points of these.  To 
summarise :- 

1.    The working of the Commission to  look at complaints against Solicitors as it is presently 
proposed is in breach of the European Convention of Human Rights. 

2.     The proposal that Solicitors meet the cost of a complaint to the Commission, apparently 
whether a complaint against the Solicitor is upheld or not or even, as I understand it, where  a 
complaint is spurious is to say the very least iniquitous the likelihood is that this will lead to 
complaints against Solicitors  in respect of trivial or even unfounded matters since the 
complainer has nothing to loose. 

3.   With the possibility of finding him or herself with a claim of up to £20,000 which cannot be 
insured will result in Solicitors refusing to take on work in areas which are likely to prove 
difficult or where the client him or herself may appear “difficult”.  Often such clients are the 
ones who  are most in need of the assistance of a Solicitor having been victimised or in some 
way taken advantage of by others and the result is that such people will be denied the 
assistance of a Solicitor and possibly access to justice. 

It is already very difficult to attract qualified Solicitors to small rural practices.  The Bill will 
make such practices all the more vulnerable  and will result in a rundown in the number of 
such practices leading to less choice;  poorer quality service as a result of clients having to 
travel greater distances to meet with their Solicitors and as a result more expense overall to 
the consumer.   All of this will undoubtedly lead to increased legal costs to members of the 
public.   

The Committee should reconsider its recommendations in respect of the Bill. 
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Submission from Which? for the Legal Profession and Legal Aid (Scotland) Bill 

General comments: 

Which? campaigns actively for all consumers. With around 700,000 members in the UK, we 
are the largest consumer organisation in Europe. Entirely independent of government and 
industry, we are funded through sales of our consumer magazines, online products and 
books. Which?  welcomes  the opportunity to respond to this consultation and has responded 
purely on the issue of legal complaints handling in this instance. 

Which? comments on the proposed Legal Profession and Legal Aid (Scotland) bill introduced 
in the Scottish Parliament on 1 March 2006 

The regulation of legal services according to the professional qualifications of the lawyer is 
complicated and confusing for the consumer. Consumers who wish to complain about a legal 
service first need to establish the status of the lawyer and then the appropriate body; usually 
the Faculty of Advocates or the Scottish Law Society.  

We welcome the aim of the Scottish Legal Complaints Commission (the ‘Commission’) as a 
single gateway for complaints about service or conduct where it has not been possible to 
resolve the complaint at source. This implements one of the key recommendations of the 
Justice 1 committee.  

Section 2 Receipt of complaints 

Section 2 sets out the power to deal with frivolous or vexatious complaints. We support the 
need for such a discretion but the limits of this power need to be made clear by defining these 
terms. Failure to do so will result in an impression that complaints may be rejected for other 
reasons under this ground.  We feel it is important in any case not to exaggerate the 
incidence of ‘vexatious’ complaints which in our experience are not at all prevalent.   In 2003-
2004 the Ombudsman received 145 complaints from clients who felt that the Law Society had 
dismissed their complaint. In 20% of such cases the Ombudsman found that the Law Society 
had failed to recognise a complaint that it should have investigated according to its statutory 
obligations and its own policies. Of those cases that were initially dismissed, 35% were 
upheld. 

We support the approach adopted in the Bill (section 2) in relation to interested complainants; 
those directly affected in relation to service complaints and a wider undefined group in relation 
to conduct issues. In practice we should like very few complaints rejected  on the basis of a 
lack of locus standi of the complainant. 

Section 4 determining the nature of complaint 

Where the complaint raises both issues of conduct and service the bill provides that the 
Commission must consult with the relevant professional body before determining which track 
the complaint should take. We are concerned that this may result in a bottleneck for 
complaints and that, depending on the particular track chosen, it may lead to one aspect of 
the complaint being dealt with but not the other. A way round this might be to deal with both 
the service and conduct issues arising from the same complaint together unless this is 
impossible. 
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Section 6 Services complaint 

Section 6(2) of the Bill allows the Commission to refer a complaint back to the practitioner 
where it has been made prematurely (as defined in section 3). Complaints are best resolved 
at source and without formal intervention. However this power must be used with the aim of 
affording the practitioner the opportunity to resolve the complaint. If he has had this 
opportunity and he has provided his final response the power should not be used to compel 
further action and delay the complaint further. Any referral back should be without prejudice to 
the time limits referred to in section 6. 

Section 8 Commission upholds a services complaint 

We would recommend that the limit of £20,000 on the amount of compensation that may be 
awarded by the Commission is set too low. While this may deal with the majority of cases, 
there will be some in which a higher award will be justified. In such cases the complainant will 
be forced to take court action in order to obtain appropriate compensation. It is worth noting 
that the Financial Ombudsman Service may award up to £100,000. 

Section 10 Determination under section 7 

We are concerned that the client’s right to take court proceedings is protected in relation to 
cases where an award of compensation is made under s.8 (2) (d) only and that it may be read 
that in other cases, it is not possible for the client to take proceedings where a complaint has 
first been made to the Commission. It must be clear that the client may take proceedings 
whatever the outcome of the Commission’s decision. 

Section 13 Power to examine documents 

We welcome the powers of the Commission to require documents including; books, accounts, 
deeds etc. The power must include electronic versions of such documents in order to reflect 
modern business communications and data storage. 

Section 14 Enforcement of Commission directions 

While we welcome the Commission’s right to enforce its directions through the courts, we 
would like to see the failure to comply with such a direction to be itself a conduct matter for 
investigation by the relevant professional body. 

Section 15, 16 and 17 Abolition of the Scottish Legal Services Ombudsman 

The bill provides for the abolition of the office of the Scottish Legal Services Ombudsman with 
the transfer of powers from that office to the Commission. We have previously criticised the 
fact that the Scottish Legal Services Ombudsman has been unable to investigate the original 
complaint (unlike her English equivalent). Her inquiry was therefore limited to the way in 
which the complaint was dealt with by the professional body rather than the end result. 
Complainants who received a poor service from a professional body were further exasperated 
that they should have to allow that same organisation to reinvestigate their complaint with all 
the attendant delay and hassle that entails. We should like to see the Commission’s powers 
extended so that it may investigate the substance of the original complaint and provide the 
complainant with a faster and more independent result. The bill does not provide for this and 
we would urge that it is amended to address this shortcoming. 

Under section 16 of the Bill the Commission may make certain recommendations which 
broadly reflect the current powers of the Ombudsman. In most cases the recommendations 
are followed but there have been instances where the professional body has rejected such a 
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recommendation. On 26 November 2004 the Ombudsman set out details of two instances on 
her website where the Society paid a reduced amount of compensation to the complainant 
than the sum ordered by the Ombudsman. The Ombudsman was so troubled by the Society’s 
actions that she took the unprecedented step of drawing attention to the notices by placing an 
advertisement in the Herald newspaper.    

The bill should be amended so that the professional body is obliged to follow any 
recommendation of the Commission. Allowing the professional body to reject a 
recommendation will open the commission to a charge of being toothless and undermine 
confidence in it.

Section 18 and 19 annual general levy and complaints levy 

We approve of the adoption of a ‘polluter pays’ principle in relation to the complaints levy. We 
are concerned that the complaints levy may be varied to reflect different circumstances. The 
complaints levy should provide encouragement to practitioners to resolve complaints at 
source. It should not be used as a punitive measure. We would recommend that the 
complaints levy should be fixed annually and it should not be varied. 

Section 24 Duty of professional bodies to forward complaints 

Professional bodies should be obliged to forward complaints to the Commission to enable it to 
fulfil its functions as a monitor and gateway for complaints. The professional bodies must be 
made aware of their obligations in this regard. 

Section 25 Commission’s duty to provide advice 

We welcome the imposition of a duty on the Commission to provide advice to complainants. 
Informing consumers about how to make their complaint effectively is essential to the success 
of the system. We also welcome the obligation to monitor trends and to issue reports and 
guidance and recommendations proposed in section 27. In order that the Commission can 
carry out this function, the professional bodies must have a duty to publish the outcome of all 
complaints.

Section 28 Obtaining information from relevant professional organisations 

It is essential for the operation of the Commission that it may require the production of 
information or documents from the professional bodies or from practitioners. This should be 
augmented with the sanction that the failure to provide such information in the case of the 
professional body may lead to a fine imposed by the Commission or, in the case of a 
practitioner, a fine and/or disciplinary action. 

Section 29 Monitoring effectiveness of guarantee funds etc 

The Commission may monitor the effectiveness of the Scottish Solicitors Guarantee Fund or 
similar professional indemnity insurance arrangements which apply to other parts of the legal 
profession. We agree that the Commission has an interest in the operation of the 
arrangements as an integral part of the overall mechanisms for providing redress for clients 
who have suffered as a result of dishonesty or poor service. In the event of a 
recommendation by the Commission in relation to professional indemnity arrangements, the 
professional body responsible for those arrangements or that profession must provide 
detailed reasons why such a recommendation has not been followed. 
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Section 32 Reports: Privilege 

We support the proposal that the reports made by the commission are to be privileged for the 
purposes of the law of defamation unless the publication is proved to be made with malice. 
We feel that this qualified privilege should be extended to communications by the parties to a 
complaint, that is, complainants and practitioners. The law of defamation may be used by the 
parties to intimidate the other side and this would be an unhealthy chilling effect on the 
complaints system. Some of the benefits claimed for reform may be lost in this way. 

Section 33 Giving of notices etc. under part 1 

It should be possible to provide for notices under part 1 to be given electronically, subject to 
the proposed safeguard that in the case of an individual, their consent must  first be obtained 
to the use of electronic communications. This safeguard should also be applied to individual 
complainants who may also consent to receiving notice electronically rather than on paper 
provided that it is provided in storable format, for example, email. 

Section 34 Definitions 

‘Complaint’ is widely defined to include ‘any expression of dissatisfaction.’ we support the 
adoption of such a wide definition and we look forward to its application in this form to cases 
to avoid the problems of the past where the professional bodies failed to recognise cases as 
complaints and to deal with them accordingly. 

Conduct and service complaints 

We find the notion of professional misconduct as distinct from inadequate professional 
misconduct and inadequate professional service both complex and outdated. In terms of 
conduct the issue is twofold; firstly, application of a sanction by the professional body in 
relation to the deed and secondly the issue of fitness to practice in the future. The distinction 
between conduct and service is artificial and a significant proportion of cases raise both 
conduct and service issues. The distinction has an impact on who may complain as it narrows 
the categories of persons who have the locus standi to make a complaint and who is entitled 
to redress. For example it is easy to see that a person who is not a client of the lawyer may 
be affected by a breach of the practice rules and that they may be entitled to compensation. 

We would recommend replacing the terminology relating to conduct and service with notions 
of fitness to practice and inadequate professional practice in relation to antecedents.  

Inadequate professional service 

The definition of ‘inadequate professional service’ as services which fall below the standard 
that could reasonably be expected of a competent practitioner will include negligence. 
However we are pleased to see that negligence is specifically referred to in the definition. 

Unsatisfactory professional conduct 

This is a newly created concept which is defined to mean professional conduct which is not of 
a standard that can be reasonably expected of a competent and reputable advocate but 
which falls short of professional misconduct, yet it is more than inadequate professional 
service. It would be helpful to have some further indication of what this means and what it is 
intended to cover, perhaps by reference to types of behaviour. 
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Part 2 Conduct complaints and other matters 

Section 35 duty to investigate 

We welcome the imposition of an unequivocal duty upon the professional body to investigate 
a complaint; subject to the provisions relating to vexatious complaints described above. We 
feel that this duty should be augmented with a sanction in the event that it is breached so that 
the Commission may require the professional body to investigate where it considers that the 
duty has not been fulfilled.  

Section 36 unsatisfactory professional conduct: solicitors etc 

We are concerned that the limit of compensation for a client who suffers loss as a result of 
unsatisfactory professional conduct of a solicitor is limited to £5000. While we would expect 
this limit to cover most cases, some exceptional cases will justify higher awards. Claimants in 
such cases should not have to face the prospect of making a claim in negligence by retaining 
another solicitor with the attendant delay and risk that entails. Therefore this limit should be 
raised to a significantly higher level. 

Section 38 Power of Tribunal to award compensation for professional misconduct 

The limit of £5000 for an award following a finding of professional misconduct should be 
increased immediately to cover more cases. 

Part 3 Legal profession: Other matters 

Section 39: Constitution of Scottish Solicitors discipline Tribunal 

The bill proposes that there should be an equal spit between solicitor and non-lawyer 
members. This is welcome from the current position where the Tribunal has a majority of 
lawyer members. However we feel that the role of lawyer members of the Tribunal must be to 
provide insight into the details of the cases. This may be achieved with a minority lawyer 
tribunal which will bring with it the added benefit of being demonstrably fair. 

Section 40: Scottish Solicitors Guarantee Fund: borrowing limit 

We support the proposal for the increase in the borrowing limit from £20,000 to £1.25m. It 
would be prudent to make such provision for the fund to cover claims up to £2m after which 
the stop loss cover of between £2 and £5m is triggered. 

Section 41 Safeguarding the interests of clients 

We approve of the proposal to safeguard clients’ interests by permitting the Society to operate 
the client account in certain circumstances. 

Part 5 General 

Section 47 Financial services regulation 

Under section 47 nothing in the bill applies to complaints about, or the provision or services or 
activities in relation to financial services (inter alia). The Law Society of Scotland will continue 
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to deal with complaints arising from financial services as a designated professional body 
under the Financial Services and Markets Act 2000 where firms provide incidental investment 
advice. Where advice is provided as a mainstream activity, the firms involved will provide it 
under the supervision of the Financial Services Authority. 

Complaints about the way in which the Law Society of Scotland has handled such cases are 
made to the Ombudsman.  

However in her report of 2004-5  the Ombudsman reported a surge in complaints mainly 
attributable to complaints about endowment mis-selling. Some complaints fell between the 
regulatory gap between legal and financial services. We are not convinced that the new 
arrangements will succeed in closing this gap. 

Schedule 1 The Scottish Legal Complaints Commission 

We welcome the proposal for a majority of non-lawyer members to be enshrined in the 
constitution. Whereas the actual number of members may be varied the principle that there 
must be a non-lawyer majority will help to promote public confidence in the Commission as an 
independent body free of bias. 

We welcome the proposal that members should have experience of the areas set out and in 
particular, consumer affairs and complaints handling and legal education and training. We 
also welcome the proposal for the appointment of a chief executive directly accountable to 
Parliament.
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Submission from Julie Murray for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing with regard to the levy which it is proposed be paid by all 
practising solicitors to fund the establishment and functioning of the Scottish 
Legal Complaints Commission. In my view this levy should be payable only by 
solicitors in private practice. It would be inequitable that public authorities 
(ultimately the taxpayer) should be required to pay it on behalf of their staff, 
or that solicitors in the public sector should require to pay it themselves. 

The purpose of the Scottish Legal Complaints Commission primarily relates to 
the management of complaints about provision of inadequate professional 
services. It will determine which are "conduct" complaints, and which are 
"services" complaints. It will then determine procedure, investigate and 
adjudicate in relation to services complaints only. Conduct complaints will be 
remitted to be dealt with by the existing disciplinary bodies, as before. The 
establishment and running of the Commission is to be funded by an annual 
general levy, to be paid by all practising advocates and solicitors. 

It is inequitable that all practising solicitors should be expected to fund the 
Commission.  The issue of inadequate professional services only arises in 
relation to private practitioners. For public sector solicitors, such issues 
would be dealt with in the context of an employer/employee relationship. An 
in-house solicitor who was failing to provide an adequate professional service 
would be subject to his/her employers disciplinary rules, and might ultimately 
be dismissed. It is inconceivable that a dis-satisfied employer in this 
situation would make a complaint to the Law Society rather than take 
disciplinary action. In any case, the Commission's powers under section 8 to 
reduce fees, pay compensation etc., have no application in an employment 
situation.  Additionally, the public sector usually has insurance in place to 
cover losses arising from the actions of employees, including solicitors. 

Clearly it is the intention of Parliament that the cost of regulating the 
profession should be met by the profession, and not by the taxpayer. 

If the levy is payable by public authorities in respect of every practising 
solicitor they employ, this aim will be defeated. The taxpayer will be funding 
a body whose function is entirely to police solicitors in private practice. 

I would therefore submit that the levy should be paid only by solicitors 
practising in the private, not the public, sector, and would ask that an 
appropriate amendment be made to the Bill. 
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Submission from Kathleen McLeay for the Legal Profession and Legal Aid (Scotland) 
Bill

I would like submit comments on the Scottish Executive's proposals to establish a Scottish 
Legal Complaints Commission and remove the role of the Law Society of Scotland in 
investigating complaints against its members. I am a solicitor with 5 years post qualifying 
experience working in both in private practice and now in house.

Having considered the Bill, I am concerned that:- 

1. The proposal to have 4 lawyer members does not stipulate that they should be 
 practising solicitors. I feel that it is important that when considering any complaints, 
 the Commission should consider the context of any complaint and the current legal 
 environment in which the complaint is made. Only by having practicing lawyer 
 members will this be achieved.  
2. The members of the Commission will not be truly "independent", given that the 
 members are to be appointed by the Scottish Ministers.  
3. The increase in the maximum level of compensation to £20,000 is excessive.  
 In the real world, it is not always possible to manage a client's expectation. 
 Things do sometimes go wrong, and although this is not always attributable to the 
 professional services of the solicitor, clients do not always see this. A court case does 
 not go the way a client expects. Loan instructions from a lender are not received until 
 the very last minute, delaying the settlement of a house purchase.   If a client believes 
 that he or she may get an award at this level, this may positively encourage the client 
 to pursue a spurious or trivial complaint. 
4. The proposed specific levy of £300 on practitioners who generate a complaint is 
 unfair as it is payable irrespective of whether the complaint is upheld or rejected.  If a 
 solicitor in the course of the year receives 5 complaints,  which are later determined 
 to be unfounded, the solicitors has not only expended valuable time in responding to 
 the complaints, but is charged £1,500 for the Commission to assess the complaints 
 and reject them. Why should the solicitor have to pay this levy, if a complaint is not 
 upheld? Should there not be a corresponding requirement for a complainer to make 
 any payment when lodging a complaint or for the complainer to bear the £300 cost in 
 the event that the complaint is rejected? 
5. The only appeal against a finding of inadequate professional service is to a 
 committee comprising other members of the Complaints Commission and not to  an 
 independent appeal body or court.   

I do not feel the proposals strike a fair balance between the need to protect members of the 
public in circumstances where a solicitor has provided an inadequate professional service and 
the need to protect the interests of individual members of the profession.   

I should be grateful if you will consider my views. 
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Submission from Keith Tuck for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing to yourselves in order to register my views in respect of the above matter and 
understand that you require a response by today's date. 

I would raise certain concerns in the following order:- 

1. I understand that it is proposed that a solicitor will be required by law to pay his/her 
share of all the costs of the SLCC and also a special charge for the complaint whether or not 
the complaint succeeds or fails.  This cannot be fair it suggests that all costs must be borne 
by one side whether or not the claim succeeds and accordingly will lead in my respectful 
opinion to vexatious complaints.  If there is no risk of any financial loss to a complainant then 
there is every incentive for them to complain whether or not it is justified. 

2. It has not been made clear whether the cases will be decided according to law.   

3. There is no indication that the basic principals of fair procedure will be applied. 

4. There is also no appeal on the facts or the law as it is applied. 

5. I also understand that the persons who will decide the compensation claims are to be 
appointed by politicians. 

In my respectful opinion these aforementioned matters are entirely consistent with the notion 
of  fairness and justice.  It is difficult to comprehend why solicitors should be denied such 
rights when they do so much to ensure that others are granted such rights. 

It is accepted that the profession must as it maintain high standards of conduct.  In my 
respectful opinion the bill that it presently stands confuses professional discipline with 
compensation claims. Other mechanisms exist for that.  In my respectful opinion the 
imposition of fines should be left to the independent Scottish Solicitors Discipline Tribunal.  

There must also be serious concerns regarding the potential costs of such a system.  When 
those who finance the commission i.e solicitors have no say in its running or its accountability 
then this is a recipe for excessive costs without any opportunity of insuring compliance with 
the rules of natural justice. 

In my respectful opinion these concerns must be addressed.
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Submission from Kenneth McCracken for the Legal Profession and Legal Aid 
(Scotland) Bill 

I wish to make representations on certain aspects of the Bill which cause me 
concern. 

I have held a Practising Certificate as a solicitor since 1987 during which time I have 
delivered service to clients and had experience of managing their expectations on 
many types of remits and transactions. 

If the end result of a revised complaints procedure is risk management to a degree 
that manifests itself in refusal by solicitors to take on certain kinds of work, or letters 
of engagement from solicitors with more disclaimers on what the solicitor will not do 
than explanation of what he will actually do, that will be a poor result for the public. 
The LPLA Bill as drafted makes both points more likely than at the moment.  

The current process for a client with a complaint is:- 

1. Intimating the complaint to the firm to be dealt with in accordance with the 
firm’s complaints procedure. 

2. In the event of ongoing dissatisfaction, intimating the complaint to the Law 
Society.

3. In appropriate cases, appointment by the Law Society of a Reporter to 
investigate the complaint. 

4. In the event of dissatisfaction on handling of the complaint by the Law 
Society, complaining to the Scottish Legal Services Ombudsman about that 
handling as a result of which matters can be referred back to the Law 
Society to reopen the complaint. 

5. Loss through professional negligence can be pursued through the civil 
courts (assisted, I would have thought, if there has been an adverse 
decision from the Law Society on the service supplied). 

The last point, namely the opportunity to raise an action of professional negligence, 
has not received proper emphasis in the analysis of the existing complaints process. 
The increase in compensation for inadequate professional service to £20,000 is 
evidence of that point. Court action for negligence exists as a remedy against all 
service providers.  The existing complaints procedure against lawyers is an 
additional remedy. 

The LPLA Bill replaces, for service complaints, the second stage of the above 
process (complaint to the Law Society) with the right to complain to the Scottish 
Legal Complaints Commission (SLCC).  My concerns about the proposed SLCC 
procedure are:- 

1. Every complaint registered by the SLCC requires the firm against whom the 
complaint is made to pay a fee (apparently £300 is the suggested fee) 
which is non returnable even if the complaint is unfounded (even vexatious).  
The person making the complaint pays nothing. This is “consumer friendly” 
but unfair to solicitors without the counter balance I mention at point 3. 

2. There is no need for an aggrieved client to exhaust internal complaints 
procedures before submitting a complaint to the SLCC. 

3. The “no cost to the client” procedure makes it unfairly attractive for a client 
to raise all issues through the SLCC rather than internal complaints 
procedures or court action for professional negligence. 
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4. A more balanced approach would be for the firm to have the right to collect 
the £300 fee from the complainer in the event that :- 

(a) internal complaints procedures have not been properly pursued; 
and/or

(b) their complaint is unsuccessful. 

5. The SLCC seems to be a body financed by a levy on solicitors, controlled 
by others and accountable only to the Scottish Executive but not to 
solicitors.  This seems inherently unfair.  In addition, solicitors will have no 
control at all on the costs of the body they are being asked to finance. 

6. The point raised in the Opinion of Lord Lester of Herne Hill, QC obtained by 
the Law Society that the SLCC does not comply with the European 
Convention of Human Rights if there is no right of appeal to a Tribunal or 
Court is important. 

7. Some complaints “fall asleep” if the complainer does not supply information 
to the Law Society within a reasonable timetable of being requested to do 
so. Removal of the Ombudsman from the process will inevitably mean that 
the SLCC ends up having to favour the complainer in such situations at the 
expense of what the solicitor or firm may consider to be fair. 

8. Raising the compensation for inadequate professional service from £5,000 
(a level which was raised from £1,000 in 2005) to £20,000 unfairly removes 
court adjudication on professional negligence from the rights of a 
solicitor/firm.  It is reasonable to assume that, if the amount of a claim is 
likely to be less than £20,000 the client will complain to SLCC rather than 
raise professional negligence proceedings.  The proposed SLCC process 
allows the clients (entirely free of cost or risk) to have the claim investigated 
and considered. Again this is unfair to the solicitor. 

My comments focus on those points where the balance is currently unfair to 
solicitors. I would hope that the Justice 2 Committee will be able to establish a 
better balance in its final proposal for the SLCC than currently exists in the LPLA Bill 
as drafted.
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Submission from Kenneth Paterson Solicitors for the Legal Profession and Legal Aid 
(Scotland) Bill 

Kenneth Paterson solicitors is a small firm consisting of a sole practitioner, part time staff, and 
provides court, family, debt, welfare & housing advice via our office, and series of  legal 
clinics.  We assist a great number of clients who have significant physical and mental health 
disabilities, due to the location of our clinics and our willingness to undertake welfare rights 
and court work. At present the bulk of our cases are legally aided. We also provide free / pro-
bono advice service for clients. 

We would comment as follows in relation to the bill:  

Raising of The IPS Level

A significant percentage of our clients have severe mental health problems, drug or alcohol 
difficulties, communication problems, or come to us in various states of distress. It is not 
uncommon for us to find that we are giving advice to clients who have deep rooted problems 
with trust due to difficulties with previous advisers, or have previously complained about 
previous solicitors, doctors, or other advisers.   

Whilst certain of these clients can be difficult to deal with, we currently take all cases on the 
basis that our clients include the most vulnerable people in society, and are entitled to legal 
representation.

If the IPS level was raised we would be unable to act on behalf of these vulnerable groups, 
due to the risk that a single claim would seriously affect the firm or indeed put it out of 
business.  This is to say nothing for the free / pro-bono legal advice which would almost 
certainly be stopped on the grounds that we could not risk a potential claim, even one that 
was ultimately unsuccessful. 

In the last 10 years the legal advice and assistance rate (the fee paid to the firm) has gone up 
by around 21%. The potential IPS award if a case is dealt with badly has been increased from 
£1,000 to £5,000, an increase of 500%. This is even without considering the limit being raised 
again to £20,000. There is no additional money available to a firm to meet these claims, 
particularly due to the low increase in legal advice & assistance, which is a fraction of the 
increase in potential IPS awards.  The only way that a small firm could protect itself against 
the risk of such claims would be to abandon legal aid, vulnerable clients, and instead 
concentrate on private work, which pays at over two to three times the legal aid rates.  

An average firm may only achieve around 1000 chargeable hours per solicitor per year. At a 
legal aid rate of £51 per hour this relates to £51,000 from which to pay rent, rates, salaries 
and all normal business expenses.  No firm is going to take on a difficult case or a client who 
is perceived to be difficult, if this could result in almost half the annual turnover being taken in 
a single IPS claim. 

Whilst a £20,000 limit, or even a £10,000 limit may be bearable to a large commercial firm, 
these awards could easily put out of business a small firm or sole practitioner doing private / 
legal aid work, the point of contact that most members of the Scottish Public have with the 
legal profession. 

We note that the English system has a similar IPS limit to that proposed in Scotland.  We 
have some experience of English solicitors, particularly when Scottish clients face court action 
raised in England.  These solicitors inevitably charge privately at over £160 per hour for 
dealing with clients.  Whilst these charge out rates may make a potential £20,000 claim 
bearable, the Scottish advice and assistance rates of £51 per hour certainly do not. 

We are concerned that as a the result of these proposals, small local firms such as ourselves, 
which provide advice to individual members of the public, would find it impossible to continue.  
The result of this would be that ordinary members of the public would find it very difficult to 
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obtain independent legal advice, and people with mental health disabilities or communication 
difficulties will find it almost impossible.   

Register of Non Legally Qualified Advisers

We have some concerns about the fact that legal aid is currently paid at well below private 
rates, and is increasingly seen by solicitors as an unprofitable area of business.  Whilst we do 
not object to registered advisors in principal, we are concerned that they may be considered 
competition to solicitors but without requiring to pay the compulsory levies, charges, 
guarantee fund premiums etc. that solicitors are required to pay.  Advice & Assistance is one 
of the principal funding methods for many solicitors firms, and if they are either unable to 
provide it, or requiring to compete to provide it, many will simply withdraw from the legal aid 
system.

Without advice and assistance most civil legal aid cases would not be economic to pursue.  

We are concerned that any restriction in the availability of solicitors to provide advice & 
assistance, for example through provision by non-qualified advisors, will lead inevitably to 
withdrawal from the legal aid system.   

With legal aid rates now at between 1/3 and 1/2 of the private rates, we would have thought 
that the priority would be to persuade these solicitors still willing to carry out legal aid that it 
offers a sustainable long-term future.  This is not going to be achieved by the notion that 
future advice and assistance work may either not be available, or offered by other 
organisations that do not require either the investment or costs of a solicitors firm. 

Conclusion

We are proud of our tradition of providing legal advice regardless of a person’s financial 
circumstances, and are concerned that the proposed bill would limit this. 

We would submit that the priority for legal reform is to increase access to justice to ordinary 
members of the public and to the most vulnerable members of society, not to deprive them of 
access to justice by making their cases almost impossible for solicitors to take on.  This is 
particularly true when the low level of legal aid fees make non-private work very difficult to do 
profitably even at the best of times, and many small firms are reconsidering whether to carry 
out this work at all. 
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Submission from Kirsteen Milne for the Legal Profession and Legal Aid (Scotland) Bill 

I would like submit comments on the Scottish Executive's proposals to establish a Scottish 
Legal Complaints Commission and remove the role of the Law Society of Scotland in 
investigating complaints against its members. I am a solicitor with 2 years post qualifying 
experience in private practice in a medium sized law firm in Edinburgh. 

Having considered the Bill and discussed matters with my colleagues, I am concerned that:- 

1.        The proposal to have 4 lawyer members does not stipulate that they should be 
practising solicitors. I feel that it is important that when considering any complaints, the 
Commission should consider the context of any complaint and the current legal environment 
in which the complaint is made. Only by having practicing lawyer members will this be 
achieved. 

2.        The members of the Commission will not be truly "independent", given that the 
members are to be appointed by the Scottish Ministers. 

3.        The increase in the maximum level of compensation to £20,000 is excessive. 
In the real world, it is not always possible to manage a client's expectation. Things do 
sometimes go wrong, and although this is not always attributable to the professional services 
of the solicitor, clients do not always see this. A court case does not go the way a client 
expects. Loan instructions from a lender are not received until the very last minute, delaying 
the settlement of a house purchase.   If a client believes that he or she may get an award at 
this level, this may positively encourage the client to pursue a spurious or trivial complaint. 

4.        The proposed specific levy of £300 on practitioners who generate a complaint is unfair 
as it is payable irrespective of whether the complaint is upheld or rejected.  If a solicitor in the 
course of the year receives 5 complaints, which are later determined to be unfounded, the 
solicitors has not only expended valuable time in responding to the complaints, but is charged 
£1,500 for the Commission to assess the complaints and reject them. Why should the solicitor 
have to pay this levy, if a complaint is not upheld? Should there not be a corresponding 
requirement for a complainer to make any payment when lodging a complaint or for the 
complainer to bear the £300 cost in the event that the complaint is rejected? 

5.        The only appeal against a finding of inadequate professional service is to a committee 
comprising other members of the Complaints Commission and not to an independent appeal 
body or court. 

I do not feel the proposals strike a fair balance between the need to protect members of the 
public in circumstances where a solicitor has provided an inadequate professional service and 
the need to protect the interests of individual members of the profession. 

I should be grateful if you will consider my views. 
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Submission from Christopher Lindley for the Legal Profession and Legal Aid 
(Scotland) Bill 

I note that the Justice 2 Committee is seeking views on the general principles of the Legal 
Profession and Legal Aid (Scotland) Bill.  I am a solicitor, Associate, employed by Thorntons 
Law LLP, a legal practice having offices in Arbroath, Dundee, Edinburgh, Forfar and Perth.  
The practice has 29 Partners, employs a further 41 Solicitors and comprises over 300 
persons all told. 

I make the following comments on some of the principles embodied in the Bill:- 

Scottish Legal Complaints Commission 

(a)    Cost
I understand that there has been no proper cost or cost/benefit analysis of the proposed 
new Scottish Legal Complaints Commission.  I understand that a general levy will be 
made on the profession in Scotland as well as a proposal to charge fees to Solicitors if 
complaints are raised against them, whether or not the complaint is upheld.  Whilst I can 
appreciate the desire to secure adequate funding for the Commission, the principle of 
automatic charges levied for every complaint made is questionable.  This raises the 
prospect of a client with even the most minor grumble, or indeed no substantive 
complaint at all, blackmailing a Solicitor into settling the "complaint" by payment of a sum 
less than, or equal to, the automatic charge applying at the time.  The Committee ought 
to take account of spurious or mischievous complaints arising on this basis. 

(b)   Compensation
I note the intention to increase compensation for Inadequate Professional Service from 
£5,000 to £20,000.  This seems to me to be excessive and I am unaware of any 
explanation offered for an increase of this scale. 

This appears to deliver into the hands of the Commission functions which ought properly 
to be undertaken by the Court system.  The level of IPS compensation suggested will, in 
my view, not marry with existing principles of negligence.  Such important principles 
should not be ruled upon by a non-legal tribunal when there is already an extensive body 
of case law on what qualifies as professional negligence. 

The maximum level of compensation may represent a significant proportion of the income 
of small practices and should be revised to a lower figure. 

(c) Regulation of Solicitors' Conduct
I note that the Commission is intended to have power to oblige the Law Society of 
Scotland to action certain conduct issues against its members.  This seems to me to be 
directly contrary to the concept of a profession regulating its members.  This proposal 
also calls into question whether the Law Society of Scotland might be deemed properly 
independent of the Executive. 

(d) Guarantee Fund/Master Policy
I note that the Bill proposes to award the Commission power to oversee the running of 
the Scottish legal profession’s Master Policy and the Guarantee Fund.  These two 
protections are unique to the Scottish legal system and offer unparalleled protection to 
clients of Scottish solicitors.  I can see no justification for the Commission overseeing the 
running of the Master Policy as this is already independently managed by the insurers 
who manage claims and set premiums. 

In so far as the Guarantee Fund is concerned I see no justification for the Commission's 
involvement and I do not believe that the Executive's consultation implies any mandate 
for the introduction of the powers suggested. 
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Submission from ELlzabeth Craigmyle for the Legal Profession and Legal Aid 
(Scotland) Bill 

I write to express my serious concern about this bill. I have specialised in representing people 
with disabilities including mental health problems and their families and carers for seven 
years. I am finding it more and more difficult to adequately resource the services in my 
chosen field of expertise.  Already there are areas of law and areas of the country where 
individual citizens cannot obtain proper legal representation. Scotland can pride herself on the 
raft of social justice legislation which has been passed since devolution and is still underway 
but is there any point in having legislation people cannot access due primarily to inadequate 
resourcing? 

I took an active part in the Unmet Legal Needs Project the report for which was published in 
1998 which highlighted the difficulties faced by certain members of our population. The 
inevitable result of the bill becoming law in its present form is that the supply of legal advice 
will sharply diminish and that is very much against the public interest. 

At a recent Law Society Conference at which I gave a presentation I was asked by a 
participant why I did the sort of work I did as some areas of my work were more likely than 
other sorts of work to generate complaint and that most firms would not opt to engage in 
representing people with mental health problems.

Like many other firms, my firm is having to consider carefully whether it can continue to do 
work, often at Legal Aid rates, for clients who already feel aggrieved about something and 
may well complain about my firm’s services if the outcome is not to their liking.  

At a Legal Aid Conference a show of hands was asked for as to those practitioners who were 
under 30 years old and our of an audience of approximately one hundred and fifty only two 
hands went up ! In my view this illustrates the lack of young solicitors carrying out legally 
aided work. 

I work in a firm of solicitors where we act largely for individuals, often in difficult 
circumstances. We fully recognise that if an error made causes loss, compensation should be 
paid. What cannot be acceptable is for the proposed new commission to have power to 
impose a penalty of up to £20,000 without proof of fault or loss. It is particularly concerning 
that there would be no appeal available against any such decision. Right-minded individuals 
would be troubled at the idea that the funding of the commission should be dependent on 
payments based on the number of complaints made against a firm, even if those complaints 
were wholly unjustified and were rejected. 

There is also a lack of detail about just how the proposed new commission would operate and 
be funded. It is vital that such detail be provided now, so that the commission can command 
support and confidence from both lawyers and the public. The apparent reason for the new 
commission is to give a perception of independence from the legal profession. Without full 
transparency, the public perception of the new commission would be fatally flawed from the 
outset.

I trust that the Committee will have regard to my comments 
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Submission from Lesley A Gray for the Legal Profession and Legal Aid (Scotland) Bill 
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Submission from Elizabeth Blair for the Legal Profession and Legal Aid (Scotland) Bill 

I refer to the Bill referred to in the e-mail address hereto. I am a sole 
practitioner based on isle of Arran. I am the only solicitor living and working 
full time on the island and serving the Arran community. I am a single working 
mother with a child of 9 to support. I set up my own business 4 years ago 
on the island. Each year my professional fees are becoming more and more 
crippling and my income is very modest. ( I do not need to register for VAT). 
My income is modest because I am committed to living on Arran and serving 
the local community who do not often find it easy to visit a mainland solicitor. 
Many elderly clients I visit at home because they are housebound or do not 
have their own cars (for Wills etc.) 

I share exactly the concerns raised by the Law Society over the many issues 
raised in the Bill as this Bill will probably lead to me having to give up 
working on Arran as the financial implications will cripple my firm. Arran 
may then lose its only resident solicitor and result in many sectors of the 
community (mainly the elderly and less wealthy) being deprived of local legal 
services where and when they need them. 

I will not be the only small, rural firm to be affected by this Bill to the 
detriment not of wealthy, city commercial solicitors and their wealthy clients 
but the average modest and low income client. I therefore wish to protest 
against said Bill in accordance with the well documented Law Society of Scotland's 
concerns. 
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Submission from Louise Loughlin for the Legal Profession and Legal Aid (Scotland) 
Bill

I wish to make certain representations in relation to the establishment of the Scottish Legal 
Complaints Commission. I have considered the terms of the Legal Profession and Legal Aid 
(Scotland) Bill.   As a Solicitor, I broadly welcome the introduction of an independent 
Commission to deal with service complaints against solicitors.  However, there are a number 
of issues which concern me which are as follows:- 

1.   The proposed levy system seems to me to be unfair.  There is a proposed general levy for 
all solicitors to fund the commission and I can appreciate the need for such a levy.   However, 
I note that there is also a proposed levy of approximately £300 being made by the 
Commission and payable by the solicitor even where the complaint is not established.    It 
seems remarkable that a financial penalty is payable by a solicitor who is exonerated by the 
Commission.   I am not aware of similar penalties for other professions.   Such a penalty is 
clearly inequitable. I find it difficult to find an argument to support additional funding being 
provided by people who are wrongly accused of providing a poor service.     

2.  This system of funding will inevitably restrict clients’ access to justice.    With a potential 
£300 penalty for every case taken on, there is obviously very little incentive to take on poorly 
paid legal aid work.   Huge numbers of cases pay a fee of less than £50 and I simply cannot 
see solicitors being willing to risk taking on cases where the level of payment is low. It would 
not make good business sense.    This would be a very unfortunate result.  Such cases 
obviously can be extremely important to an individual and they will be much less likely to be 
able to get assistance.

In addition, I believe that there are types of work where people will have difficulty obtaining 
representation because the solicitor believes there is a high risk of a complaint. A clear 
example is cases involving mental health issues.  Scotland has set up its own system of 
mental health tribunals with a system of appeals and reviews.  My perception is that the 
Mental Health Tribunal for Scotland has worked well and the system is widely used.  
However, the patients who are seeking reviews will often be dissatisfied with the outcome of 
the case.    Often appeals and reviews go against them due to medical evidence.  They are 
very likely to blame their legal representative when a case is decided against them.   
Accordingly I see access to justice being restricted for a very vulnerable group.  I would not 
have thought that the Scottish Parliament would want to discover that such a vulnerable 
section of society cannot get legal representation.  I certainly believe that is a likely 
unintentional effect of the proposed levy on complaints.  

I would anticipate that there might be similar difficulties with victims of domestic violence.    
Clearly, a legal representative will not always be able to get such victims the remedy that they 
seek such as exclusion orders with powers of arrest. I think it is already a matter of concern 
for the Executive that less and less firms are willing to do civil legal aid work.   The statistics 
provided by the Scottish Legal Aid Board show a considerable decline in the number of legal 
firms undertaking such work.    My own view is that the levy on complaints will probably 
further diminish the number of firms willing to carry out this sort of work for low paid and 
vulnerable sections of society. 

3.  I am also concerned by the proposal to increase the maximum sum payable by solicitors in 
a case for providing an inadequate professional service from £5,000 to £20,000.  I assume 
that this figure has simply been copied from  England.  I think it is important to emphasise that 
the penalty imposed is not the only penalty payable.    It is not a ceiling on negligence claims.  
A negligence claim would be decided in addition to an inadequate professional service 
penalty. As I understand it, inadequate penalty service penalties do not apply in other 
professions.   On that basis, I would suggest they should not be too high.   I am concerned 
that penalties for any sort of failure are simply going to increase fourfold. I believe that the 
overall result of the new maximum penalty will be to reduce the number of solicitors engaged 
in practice and further restrict public access to justice. 
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4.  I would also feel that some cap should be kept on the running cost of the Commission.   
Obviously if the costs did spiral out of control then if it is to remain self funding the general 
levy in complaints would need to be higher.  If the levys became prohibitive, then there would 
be a reduction in the number of solicitors in practice, which would result in a decrease in the 
number of solicitors available for the public to consult.      

5.  I would also have thought that there would need to be some right of appeal from the 
decision of the Commission. I note that it is proposed that there is no such right, which would 
appear to me to be contrary to natural justice.

I would accept the idea of the new Commission is to increase public confidence in the system 
of dealing with inadequate professional service complaints against solicitors. My concern 
however is that the public will suffer.     A lot of members of the community will be unable to 
obtain legal representation.   I believe with a more equitable levy system that this difficulty 
could be overcome.      

To be successful, the new Commission will have to increase public confidence in the system 
of dealing with IPS complaints against solicitors. My own view is that the Bill as it stands will 
not significantly assist the public.  The restriction of access to justice seems to me the worst 
effect of the legislation. Until now, the Executive have professed to be very anxious to 
increase access to justice.  I would suggest that there should be much wider consultations 
before this Bill passes on to the Statute Book.
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Submission from Madge Geddes for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing with regard to the levy which it is proposed be paid by all 
practising solicitors to fund the establishment and functioning of the Scottish 
Legal Complaints Commission. In my view this levy should be payable only by 
solicitors in private practice. It would be inequitable that public authorities 
(ultimately the taxpayer) should be required to pay it on behalf of their staff, 
or that solicitors in the public sector should require to pay it themselves. 

The purpose of the Scottish Legal Complaints Commission primarily relates to 
the management of complaints about provision of inadequate professional 
services. It will determine which are "conduct" complaints, and which are 
"services" complaints. It will then determine procedure, investigate and 
adjudicate in relation to services complaints only. Conduct complaints will be 
remitted to be dealt with by the existing disciplinary bodies, as before. The 
establishment and running of the Commission is to be funded by an annual 
general levy, to be paid by all practising advocates and solicitors. 

It is inequitable that all practising solicitors should be expected to fund the 
Commission.  The issue of inadequate professional services only arises in 
relation to private practitioners. For public sector solicitors, such issues 
would be dealt with in the context of an employer/employee relationship. An 
in-house solicitor who was failing to provide an adequate professional service 
would be subject to his/her employers disciplinary rules, and might ultimately 
be dismissed. It is inconceivable that a dis-satisfied employer in this 
situation would make a complaint to the Law Society rather than take 
disciplinary action. In any case, the Commission's powers under section 8 to 
reduce fees, pay compensation etc., have no application in an employment 
situation.  Additionally, the public sector usually has insurance in place to 
cover losses arising from the actions of employees, including solicitors. 

Clearly it is the intention of Parliament that the cost of regulating the 
profession should be met by the profession, and not by the taxpayer. 

If the levy is payable by public authorities in respect of every practising 
solicitor they employ, this aim will be defeated. The taxpayer will be funding 
a body whose function is entirely to police solicitors in private practice. 

I would therefore submit that the levy should be paid only by solicitors 
practising in the private, not the public, sector, and would ask that an 
appropriate amendment be made to the Bill. 
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Submission from Mairi Day for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing in respect of the above Bill about which I have some concerns.  My main areas of 
concern with the proposed Bill are as follows:- 

Increased Cost

A lot of the work currently undertaken by the Law Society of Scotland’s Client Relation Office 
is done by volunteer reporters and committee members.  If an independent body was set up 
salaried employees would replace these volunteers.  This will clearly have an impact on the 
cost to the profession.  It is of concern that the ultimate cost of the body will be borne by the 
profession and some businesses will be put at risk as a result of this. 

Furthermore, it is of concern that the Bill proposes a £300 levy to be paid by the solicitor in 
the event of a complaint being made, irrespective of the complaint being upheld or rejected.  
Therefore, even if a solicitor is totally exonerated there will be a cost to the solicitor or his/her 
firm.

Compensation

The Bill proposes an increase in compensation for inadequate professional service to a 
maximum of £20,000.  This is a significant increase and a figure which is arbitrary. 

There is a possibility that the public will consider this to be a risk free, cost free alternative to 
pursuing a matter of professional negligence through the courts.  Compensation at this level 
may encourage spurious or vexatious claims. 

Clearly, the significant increase in compensation could put businesses at risk. 

Advice Deserts

As a result of the increase in costs and compensation, solicitors may have to consider 
carefully the areas of work and clients they represent. 

It is typically in areas of work where the public rather than businesses are represented that 
complaints arise.  It would not be beneficial to the public for firms to restrict the areas of work 
that they do for fear of the cost implications should a complaint arise. 

Furthermore, it would not be of benefit to the public if clients who were identified as “difficult” 
were not represented because of the potential cost implications. 

Independence

The Bill suggests that appointments to the Commission Board should be made by Scottish 
Ministers.  This means that the new Commission would not be independent from 
Government.  Further, the Bill does not allow for the right of appeal to a body independent of 
the new Commission. 

The proposed reforms, in my opinion, do not strike a fair balance between the needs of the 
public and the legal profession. 

I should be obliged if you could consider these comments. 
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Submission from Margaret McFadden for the Legal Profession and Legal Aid 
(Scotland) Bill 

I write to express my concern at the proposals contained in this Bill.  

I am a solicitor with almost 8 years experience in private practice.  

I am concerned that the limit of £20,000 for inadequate professional service awards is 
excessive.  

The suggestion that the Commission should have powers in relation to assessing matters of 
negligence up to £20,000 cuts across all considerations of proper legal process and natural 
justice.   Neither party would have any right of appeal as presently drafted.  

A lack of an independent appeal procedure and reliance upon judicial review is contrary to 
proper legal opinion.

The imposition of a levy in respect of complaints is fraught with difficulty.  How are frivolous or 
vexatious complaints to be dealt with?   

It seems incredible that they way the Bill is currently phrased a solicitor could agree to 
conduct a free diagnostic interview for a client and then thereafter be exposed to paying a 
£300 levy in relation to a complaint arising from that interview.  The profession has a tradition 
of carrying out pro bono work for charitable organisations and other entities and the proposals 
in the Bill are a complete disincentive to do this sort of work.  
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Submission from Liam Entwistle for the Legal Profession and Legal Aid (Scotland) Bill 

I wish to make representations on certain aspects of the Bill which cause me concern. 

I have held a Practising Certificate as a solicitor since 1991 during which time I have delivered 
service to clients and had experience of managing their expectations on many types of remits 
and transactions. 

If the end result of a revised complaints procedure is risk management to a degree that 
manifests itself in refusal by solicitors to take on certain kinds of work, or letters of 
engagement from solicitors with more disclaimers on what the solicitor will not do than 
explanation of what he will actually do, that will be a poor result for the public. The LPLA Bill 
as drafted makes both points more likely than at the moment.  

The current process for a client with a complaint is:- 

1. Intimating the complaint to the firm to be dealt with in accordance with the firm’s 
complaints procedure. 

2. In the event of ongoing dissatisfaction, intimating the complaint to the Law Society. 

3. In appropriate cases, appointment by the Law Society of a Reporter to investigate the 
complaint.

4. In the event of dissatisfaction on handling of the complaint by the Law Society, 
complaining to the Scottish Legal Services Ombudsman about that handling as a result of 
which matters can be referred back to the Law Society to reopen the complaint. 

5. Loss through professional negligence can be pursued through the civil courts 
(assisted, I would have thought, if there has been an adverse decision from the Law Society 
on the service supplied). 

The last point, namely the opportunity to raise an action of professional negligence, has not 
received proper emphasis in the analysis of the existing complaints process. The increase in 
compensation for inadequate professional service to £20,000 is evidence of that point. Court 
action for negligence exists as a remedy against all service providers.  The existing 
complaints procedure against lawyers is an additional remedy. 

The LPLA Bill replaces, for service complaints, the second stage of the above process 
(complaint to the Law Society) with the right to complain to the Scottish Legal Complaints 
Commission (SLCC).  My concerns about the proposed SLCC procedure are:- 

1. Every complaint registered by the SLCC requires the firm against whom the 
complaint is made to pay a fee (apparently £300 is the suggested fee) which is non returnable 
even if the complaint is unfounded (even vexatious).  The person making the complaint pays 
nothing. This is “consumer friendly” but unfair to solicitors without the counter balance I 
mention at point 3. 

2. There is no need for an aggrieved client to exhaust internal complaints procedures 
before submitting a complaint to the SLCC. 

3. The “no cost to the client” procedure makes it unfairly attractive for a client to raise all 
issues through the SLCC rather than internal complaints procedures or court action for 
professional negligence. 

4. A more balanced approach would be for the firm to have the right to collect the £300 
fee from the complainer in the event that :- 

(a) internal complaints procedures have not been properly pursued; and/or 

574



LB533 

(b) their complaint is unsuccessful. 

5. The SLCC seems to be a body financed by a levy on solicitors, controlled by others 
and accountable only to the Scottish Executive but not to solicitors.  This seems inherently 
unfair.  In addition, solicitors will have no control at all on the costs of the body they are being 
asked to finance. 

6. The point raised in the Opinion of Lord Lester of Herne Hill, QC obtained by the Law 
Society that the SLCC does not comply with the European Convention of Human Rights if 
there is no right of appeal to a Tribunal or Court is important. 

7. Some complaints “fall asleep” if the complainer does not supply information to the 
Law Society within a reasonable timetable of being requested to do so. Removal of the 
Ombudsman from the process will inevitably mean that the SLCC ends up having to favour 
the complainer in such situations at the expense of what the solicitor or firm may consider to 
be fair. 

8. Raising the compensation for inadequate professional service from £5,000 (a level 
which was raised from £1,000 in 2005) to £20,000 unfairly removes court adjudication on 
professional negligence from the rights of a solicitor/firm.  It is reasonable to assume that, if 
the amount of a claim is likely to be less than £20,000 the client will complain to SLCC rather 
than raise professional negligence proceedings.  The proposed SLCC process allows the 
clients (entirely free of cost or risk) to have the claim investigated and considered. Again this 
is unfair to the solicitor. 

My comments focus on those points where the balance is currently unfair to solicitors. I would 
hope that the Justice 2 Committee will be able to establish a better balance in its final 
proposal for the SLCC than currently exists in the LPLA Bill as drafted.   
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Submission from Taylor & Henderson for the Legal Profession and Legal Aid 
(Scotland) Bill 

Taylor & Henderson is a firm of solicitors operating in North Ayrshire.  It is what is typically 
known as a High Street firm serving the legal needs of the community.  It deals with 
Conveyancing, Executry, Civil & Criminal Court work, Employment Law and Commercial 
Work.  We provide Civil & Criminal Legal Aid and also Legal Advice & Assistance.  The firm 
has concerns about the Bill as currently presented. 

1. There seems no justification for a level of compensation of £20,000.  It is only 
recently that the Scottish Executive considered that it was proper that the level of 
compensation be raised from £1,000 to £5,000.  It considered that that was 
appropriate and it is not considered that the Executive have given any justification 
for the level to be set at £20,000.

2. It is noted that the Executive are to deal with the set up costs of the Scottish 
Legal Complaints Commission but thereafter funding is to be provided by levies 
of the profession.  There is to be a General Levy which it is assumed will be paid 
by every solicitor holding a practising certificate and there is a Specific Levy 
which is to be paid by any solicitor against whom a complaint is made.  This firm 
considers that it is wrong for the Specific Levy being taken from any solicitor 
against whom a complaint has been made.  This could effectively allow clients to 
hold solicitors to ransom – “if you do not give me compensation I am going to 
make a complaint against you”.  There will be many complaints that are spurious, 
ill founded or unsuccessful.  It seems unfair that solicitors will be penalised 
merely because someone chooses to make a complaint.  It is certainly the case 
that our firm would consider whether or not it was appropriate to take on “higher 
risk clients” or work where it would perhaps be more likely that someone would 
make a complaint because of the stressful nature of the particular problem that 
the client had.  This would lead to a denial of access to justice.  Our proposal 
would be that the Specific Levy should be taken from the solicitor against whom a 
complaint has been upheld.  We appreciate that this will mean that the Specific 
Levy would have to be greater than that proposed but it would be fairer.  It would 
also encourage solicitors to resolve complaints by conciliation.      

3. At present it is possible for third party complaints to be entertained by the Law 
Society of Scotland.  If it is not accepted that our proposal regarding the Specific 
Levy be adopted then it is considered that, at least in third party complaints, the 
Specific Levy should be paid by the person making the complaint who after all 
has no contractual relationship with the solicitor against who the complaint is 
being made.  This is especially appropriate in circumstances where solicitors are 
engaged in adversarial work.   

4. If the Bill as currently proposed is accepted by Parliament without substantial 
amendment, this firm will consider whether or not it is appropriate to provide 
Legal Aid services.  Any costs of the new system are to be borne by members of 
the profession but of course ultimately it will be the clients who pay.  Typically in 
conveyancing transactions the fees can be increased and that is reasonable 
because costs have been increased.  In Legal Aid work there is no possibility of 
increasing the fee and the only way in which this firm could continue to do Legal 
Aid work would be to subsidise it from others areas of practice which would mean 
that we would not be competitive in those areas.  We practice in a deprived area 
where clients need to have the availability of experienced solicitors prepared to 
do Legal Aid work.  We are concerned that the proposed regulatory framework 
will mean that this firm will be unable to provide those solicitors.     

5. We consider it fundamentally wrong that negligence issues will be dealt with by a 
body which is not a properly constituted judicial forum.  We consider that this 
would breach the Human Rights of the solicitor complained against.     
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6. There would appear to be no independent appeal system.  This is unfair and 
breaches what we consider to be a fundamental right not only of solicitors but 
also of consumers of legal services. 

7. We support the thrust of the Bill which is to have a body independent of the Law 
Society of Scotland to adjudicate on service complaints.   

8. We offer estate agency services to clients which will be covered by the provisions 
of the new Act.  Non-solicitor estate agents will not have the same regulatory 
framework and solicitors will therefore be operating at a commercial 
disadvantage.  The Executive should consider either exempting estate agency 
services from the proposed regulatory framework or alternatively applying a 
similar framework to all estate agents.                 
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Submission from Mary Milne for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing to outline my concerns about the above Bill. I consider that the Bill is flawed in 
several respects and that it will not improve on the complaints system currently operated by 
the Law Society of Scotland. 

They key issues that arise from the Bill are as follows:- 

1. Cost

No detailed cost or cost-benefit analysis has been undertaken in respect of the new Scottish 
Legal Complaints Commission. However, it will undoubtedly cost more than the Law Society’s 
existing Client Relations Office, particularly as the work currently carried out on a voluntary 
basis by committee members and reporters will in the future be conducted by paid 
employees. These costs are proposed to be met by a general levy on the legal profession in 
addition to fees charged to solicitors for every case considered, whether upheld or not. 

If the government feels that a completely independent complaints system is required by the 
public, then the public should fund it. As usual, the real costs of the scheme will only reveal 
themselves once it has been up and running for some time. This will almost invariably be 
greater than any cost estimates produced at a time when the details of the scheme have not 
been finalised. In effect, the proposal to pass the burden of the expenses of the scheme on to 
solicitors will amount to a tax on practicing law in Scotland. 

There is no point in having change for the sake of it. Detailed and reliable costings must be 
obtained in relation to the new Commission. Unless such costings clearly demonstrate the 
new Commission will be equally or more cost effective than the current Law Society scheme, 
Part 1 of the bill should not proceed. 

2. Levels of Compensation 

The proposed increase in the level of compensation for Inadequate Professional Service 
(“IPS”) from £5000 to £20 000 has no justification and is unacceptable. It is shocking that 
such sums should be contemplated in circumstances where the service has been poor rather 
than negligent.  

What other trade or profession has to endure such a system? In any other service sector, if a 
business provides a shoddy service, the customers will simply take their business to a 
competitor in the future. The market corrects problems with shoddy service. 

It seems that the figure of £20 000 has been introduced for no other reason than that is the 
proposed level in England and Wales. So much for Scottish solutions for Scottish problems! If 
there is no ground swell of public opinion and evidence of consumers actually needing such a 
remedy, why is being introduced at all? 

Surely there would be more voter demand to introduce IPS claims for e.g. car mechanics, 
estate agents, builders, electricians etc. It is in these unregulated sectors that consumers 
would benefit from such increased rights.  

Also, no other regulated professions are being saddled with such a system (as well as the 
privilege of paying the costs of running it!). Why are doctors, dentists, surveyors and 
accountants not being subjected to such a burden on their ability to provide professional 
services?  

Solicitors have paid for their “monopoly” on legal services with the guarantee fund and the 
master policy. Any additional burdens are not justified. 
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3. No Fault Liability 

It is not reasonable to require the solicitor to pay a case handling fee irrespective of whether 
the complaint is upheld. Such a rule will provide scope for abuse as, from a purely economic 
perspective, it will be in solicitors’ interest to pay a sum just less than the case fee to clients 
with unfounded complaints.  

The solicitor should not be obliged to contribute where the complaint is not upheld. In 
addition, there should at the very least be the ability to charge the complainer where it is 
decided that the complaint was without foundation, or made in bad faith. 

4. Conduct Issues 

The new commission should not have any power to compel the Law Society to take specific 
action in any conduct issues. The ability to determine whether a person’s conduct falls short 
of the required standard is one of the core principles of being a profession. 

5. Guarantee Fund/Master Policy 

The Bill gives the new Commission the power to oversee the running of both the master 
policy and the Guarantee Fund. No justification for these powers has been offered and there 
was no mandate for their introduction in the Scottish Executive’s consultation. 

6. Access to Justice 

There are certain types of work such as conveyancing and civil litigation, particularly 
matrimonial matters, which involve advising highly demanding clients who are undertaking a 
stressful experience. These are more likely to give rise to complaints than other types of work.  

If the current scheme were enacted, there is no doubt that high street firms around Scotland 
will have to increase fees significantly and/or withdraw from some types of work altogether. 
Either way it is the public who will eventually lose out. Particularly as regards smaller firms in 
rural areas and as regards legal aid (where there is no prospect of passing costs on to clients) 
it will become difficult for clients to obtain advice about certain types of matters. This cannot 
be in the public interest. 

In addition to the damaging effect on access to justice, any downturn in the solicitors’ 
profession could have serious economic impacts, particularly in rural areas. 

7. Human Rights 

In terms of the Scotland Act, any legislation which is incompatible with EC Law or the ECHR 
is ultra vires. 

Appointments to the new Commission are made by the Scottish Ministers and there is no 
guarantee of solicitor representation. In addition, there is no right of appeal allowed. This is 
contrary to Article 6 of the ECHR. 

It is one of the fundamental principles of EC law that EU citizens have the freedom to pursue 
their chosen trade or profession without disproportionate or intolerable interference from the 
state.

The right to pursue your chosen profession is a “property” right in terms of Article 1 of 
Protocol 1 of the ECHR. 

Article 14 of the ECHR provides that convention rights are to be enjoyed without 
discrimination. I understand that membership of a particular profession has been recognised 
as a distinct group which can be discriminated against.   
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There is no evidence that an increased IPS award is needed. To introduce such a rule simply 
because it applies south of the border is not a sufficient justification. Likewise, what is the 
justification for making solicitors bear the cost of the scheme? These measures are therefore 
unjustified and are not proportionate. 

The IPS procedure applies only to solicitors. No other regulated professions are compelled to 
operate such a scheme. To force solicitors alone to accept such a scheme is discriminatory. 

 It would therefore appear that the Bill violates Article 6, Article 1 of Protocol 1 and article 14 
of the ECHR. 

Conclusion 

As currently drafted, the Bill is flawed and many of its provisions place an unfair burden on 
solicitors. It will also have an adverse effect of the public interest generally. I would hope that 
the foregoing points will be considered carefully by the Parliament and substantial 
adjustments made as appropriate. In any event, I do not see that the Presiding Officer could 
safely sign the declaration of convention compliance for the bill for the reasons which I have 
outlined.

I look forward to hearing from you. 
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Submission from Mary Morrissey for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing with regard to the levy which it is proposed be paid by all practising solicitors to 
fund the establishment and functioning of the Scottish Legal Complaints Commission. In my 
view this levy should be payable only by solicitors in private practice. It would be inequitable 
that public authorities (ultimately the taxpayer) should be required to pay it on behalf of their 
staff, or that solicitors in the public sector should require to pay it themselves.    

The purpose of the Scottish Legal Complaints Commission primarily relates to the 
management of complaints about provision of inadequate professional services. It will 
determine which are "conduct" complaints, and which are "services" complaints. It will then 
determine procedure, investigate and adjudicate in relation to services complaints only. 
Conduct complaints will be remitted to be dealt with by the existing disciplinary bodies, as 
before. The establishment and running of the Commission is to be funded by an annual 
general levy, to be paid by all practising advocates and solicitors. 

It is inequitable that all practising solicitors should be expected to fund the Commission.  The 
issue of inadequate professional services only arises in relation to private practitioners. For 
public sector solicitors, such issues would be dealt with in the context of an 
employer/employee relationship. An in-house solicitor who was failing to provide an adequate 
professional service would be subject to his/her employers disciplinary rules, and might 
ultimately be dismissed. It is inconceivable that a dis-satisfied employer in this situation would 
make a complaint to the Law Society rather than take disciplinary action. In any case, the 
Commission's powers under section 8 to reduce fees, pay compensation etc., have no 
application in an employment situation.  Additionally, the public sector usually has insurance 
in place to cover losses arising from the actions of employees, including solicitors. 

Clearly it is the intention of Parliament that the cost of regulating the profession should be met 
by the profession, and not by the taxpayer.

If the levy is payable by public authorities in respect of every practising solicitor they employ, 
this aim will be defeated. The taxpayer will be funding a body whose function is entirely to 
police solicitors in private practice.  

I would therefore submit that the levy should be paid only by solicitors practising in the 
private, not the public, sector, and would ask that an appropriate amendment be made to the 
Bill.
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Submission from A F McDonald for the Legal Profession and Legal Aid (Scotland) Bill 

I note that the Justice 2 Committee is seeking views on the general principles of the Legal 
Profession and Legal Aid (Scotland) Bill.  I am a Partner of Thorntons Law LLP, a legal 
practice having offices in Arbroath, Dundee, Edinburgh, Forfar and Perth.  The practice has 
29 Partners, employs a further 41 Solicitors and comprises over 300 persons all told. 

I make the following comments on some of the principles embodied in the Bill:- 

Scottish Legal Complaints Commission

a.         Cost

I understand that there has been no proper cost or cost/benefit analysis of the 
proposed new Scottish Legal Complaints Commission.  I understand that a general 
levy will be made on the profession in Scotland as well as a proposal to charge fees 
to Solicitors if complaints are raised against them, whether or not the complaint is 
upheld.  Whilst I can appreciate the desire to secure adequate funding for the 
Commission, the principle of automatic charges levied for every complaint made is 
questionable.  This raises the prospect of a client with even the most minor grumble, 
or indeed no substantive complaint at all, blackmailing a Solicitor into settling the 
"complaint" by payment of a sum less than, or equal to, the automatic charge 
applying at the time.  The Committee ought to take account of spurious or 
mischievous complaints arising on this basis. 

(b)     Compensation

I note the intention to increase compensation for Inadequate Professional Service 
from £5,000 to £20,000.  This seems to me to be excessive and I am unaware of any 
explanation offered for an increase of this scale. 

This appears to deliver into the hands of the Commission functions which ought 
properly to be undertaken by the Court system.  The level of IPS compensation 
suggested will, in my view, not marry with existing principles of negligence.  Such 
important principles should not be ruled upon by a non-legal tribunal when there is 
already an extensive body of case law on what qualifies as professional negligence. 

The maximum level of compensation may represent a significant proportion of the 
income of small practices and should be revised to a lower figure. 

c. Regulation of Solicitors' Conduct

I note that the Commission is intended to have power to oblige the Law 
Society of Scotland to action certain conduct issues against its members.
This seems to me to be directly contrary to the concept of a profession 
regulating its members.  This proposal also calls into question whether the 
Law Society of Scotland might be deemed properly independent of the 
Executive.

(d)             Guarantee Fund/Master Policy

I note that the Bill proposes to award the Commission power to oversee the running 
of the Scottish legal profession’s Master Policy and the Guarantee Fund.  These two 
protections are unique to the Scottish legal system and offer unparalleled protection 
to clients of Scottish solicitors.  I can see no justification for the Commission 
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overseeing the running of the Master Policy as this is already independently managed 
by the insurers who manage claims and set premiums. 

In so far as the Guarantee Fund is concerned I see no justification for the 
Commission's involvement and I do not believe that the Executive's consultation 
implies any mandate for the introduction of the powers suggested. 
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Submission from McGrigors for the Legal Profession and Legal Aid (Scotland) Bill 

McGrigors is one of the largest commercial law firms in Scotland. For regulatory reasons the 
business is currently carried out by 3 partnerships: one in Scotland, one in England and one 
in Northern Ireland. Across the UK there are 73 partners of whom 53 are Scottish qualified 
and around 210 qualified solicitors (150 admitted in Scotland and a significant number 
admitted or qualified in 2 UK jurisdictions). On 1 October we plan to transfer the business of 
McGrigors and McGrigors London to a multi-national limited liability partnership incorporated 
in Scotland. We support the creation of a Legal Complaints Commission but have some 
general concerns regarding the Bill. In particular:  

1 Independence  

It is essential that the Legal Complaints Commission (the "Commission") is independent  
and free from political interference. Under the Bill the Scottish Ministers make appointments 
to the Commission and have the power to alter the number of members and the proportion of 
lawyer/non-lawyer representation. We believe appointments to the Commission should be by 
an independent body free from political influence. We think that the proportion of lawyer/non-
lawyer members should be fixed, both in total and as regards any quorum, and that solicitors 
should make up a fixed proportion of the total members of the Commission. Solicitors make 
up over 90% of the legal profession in Scotland.  

2 Fairness in the administration of justice  

2.1 In our view it is unfair and inappropriate for the legal profession to meet the costs of all  
aspects of the Commission's work irrespective of outcome. It is comparable to a free  
coconut shy, sponsored by the coconuts, with an invitation to the public to throw as many
missiles as they wish.  

2.2 The Bill has been described as embracing the principle of "polluter pays". In fact, it does  
not. A solicitor who is the subject of a complaint will have to meet all case fees even where  
the complaint is wholly unfounded. In effect the solicitor is fined, regardless of the merits of  
the complaint. The only ground for a fine is that a complaint was raised against him.  

2.3 We have experience of individuals who are habitual complainants or who make 
complaints as a device to avoid payment of, or obtain a reduction in, a bill. In the interests of 
fairness, the Commission should have power to make an award of costs and/or compensation 
(not exceeding £20,000) against the complainant in favour of the practitioner for 
inconvenience, wasted time and the distress and stress of being subject to or dealing with 
unfounded complaints.  

2.4 There is no provision in the Bill for 'registered advisers' to be subject to the Commission.

2.5 The handling of conduct cases may be investigated by the Commission. Conduct cases 
can be appealed to the Discipline Tribunal and ultimately to the Court of Session. The 
handling of service complaints has no such oversight. We believe that both the complainant 
and the practitioner should have the right to question how a complaint (conduct or service) 
was handled, and to appeal the determination. It is not realistic to expect the Commission to 
be proficient in handling cases from day one, and it may have difficulty in recruiting sufficient  
staff of the calibre, quality, expertise and experience it will require to meet public  
expectation. We believe there is still a function for the Scottish Legal Services Ombudsman,  
and a requirement for a new Appellate Tribunal to whom appeals in respect of the  
Commission's determinations may be taken. 

3 Negligence  

There is a danger that the Commission will take over the functions of the courts in  
negligence matters where the claim is less than £20,000. However, a compensation award  
from the Commission will not be covered by the Master Policy. Where there is negligence it
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may not be in the interests of either the client or the solicitor for the matter to be dealt with  
by the Commission. As mentioned in our response to the consultation paper we believe
negligence should remain a matter for the courts.  

4 Funding

4.1 The Ministers' estimate of costs and requirements appear optimistic.  

4.2 It is normal practice for law firms to meet the costs of professional subscription and  
membership fees for partners and employees. Thus by their nature the larger firms will be  
biggest contributors to the annual levy. At the same time the larger firms already make  
considerable investment in client relations and complaints handling. Our experience over the  
past 3 - 4 years is that 7 complaints about us have been made to the Law Society. Only one  
of those complainants has been our client. The others were individuals who as the opposite  
party in a transaction believe they have suffered a slight through the service we provided to  
our client.  

4.3 We estimate McGrigors will be expected to contribute £23,000 to £25,000 to the annual 
levy based on the figures set out in the Explanatory Note to the Bill. We also anticipate  
significant costs arising in respect of similar levies in England and Wales and Northern  
Ireland.

4.4 If half of the Commission's funding is to come from a complaints levy then there is an  
inherent weakness in the system. The sum to be raised under the levy reflects the  
Commission's financial need rather than either the number or seriousness of the matters  
which come before it. We believe this weakness will create a conflict of interest for the
Commission. It is in the Commission's interest to determine that complaints fall within its  
investigative/mediation powers because it is dependant upon the resultant levy to fund itself.  

4.5 Of the service complaints to come before the Law Society Client Relations committees 
last year the committee found "no action" in over 60%. We have difficulty in seeing why this  
60% should be compelled to meet the complaints levy. We would wish to see the levy  
charged only against those who incurred some sanction, yet be proportionate to the  
misdemeanour. In our view this will leave a gap in the Commission funding.  

4.6 There is a danger that many will find it easier to pay off a complainant (as to some extent 
it is now) – i.e. accept the complaint – even if it is unjustified or defensible rather than incur a  
complaints levy if the Commission became involved.  

4.7 An ever growing number of Solicitors are not in private practice. Employers of those 
outside private practice for whom a practice certificate is not always required are likely to view 
the annual levy as an unnecessary expense. Many may review their own position and regard  
their practice certificate as superfluous. The Bill may therefore reduce the numbers in the  
profession from whom the levy is payable, putting greater burden on private practitioners.  
This will also cause divisions within the profession and make it more difficult to regulate  
and maintain standards of conduct and practice. This cannot be in the interests of the public.  

4.8 For these reasons we believe the Commission should receive public funding.  

5 Multi –national limited liability partnerships

By the time the legislation comes into effect McGrigors will have united the Scottish and
English partnerships to form one multinational limited liability partnership. It is unclear  
from the Bill how such a vehicle will be treated in terms of the annual levy just as it is  
unclear from the current proposals in England. The worst case will of course be that as a  
body regulated by both the Law Society of Scotland and the Law Society of England &  
Wales we have to contribute to each scheme directly on the total head count across the firm.  
We have about 50 partners and staff qualified both in Scotland and England so at minimum  
there will be a double levy on them. The Bill provides no clarity on the position of  
Registered Foreign Lawyers – practicing in Scotland or overseas. It is very likely Northern  
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Ireland will follow the same course, and consequently there is the possibility we will pay  
thrice. The Bill is also silent on the treatment of foreign qualified practitioners working in  
Scotland. These issues should be addressed.

6 Unscrupulous/unfounded complaints  

6.1 We welcome the Commission's powers to sift and reject complaints that are frivolous or  
vexatious, and to drop complaints that are not made timeously. We believe the Commission  
should also apply these tests to complaints made prematurely. Failure to do so leaves the  
practitioner having frivolous or vexatious complaints remitted to him for local resolution.  
The very nature of these complaints makes resolution unlikely. The action will only waste  
professional time and resources.  

6.2 The Commission should be able to determine that the practitioner be exonerated as 
opposed to the current No Action.  

6.3 There is no acknowledgement that unscrupulous complainants exist – albeit that they 
might not fall into the category of "vexatious". The Bill should address this problem. As 
currently proposed this system is very open to manipulation by them. Such complainants can 
refuse to accept any attempt at local negotiation in order to force a practitioner to the 
Commission – knowingly causing him to incur levy and greater costs. The Commission should 
have other powers to act against them – nil awards, increased fee, or fine for costs &c.

7 Oversight of Master Policy  

We have PII cover in the three UK jurisdictions. From our experience the Scottish Master  
Policy provides excellent cover at a competitive price. We see no justification or remit for  
the Commission to oversee the running of the Master Policy. The policy is provided by, and  
claims are handled by, reputable insurers regulated by the FSA. It is not run by the Law  
Society of Scotland.

8 General comments  

8.1 There is already expectation within the profession that once the Law Society is unfettered 
by IPS complaints it can represent and defend its members most vigorously. There is a 
danger that this expectation and the general tenor in which the Commission is being 
established will create an aggressively adversarial system that provides no benefit to the 
public. A more positive co-operative approach would be more effective in maintaining high 
standards and eliminating bad service and unprofessional practitioners.  

8.2 We believe that inherent in the proposed structure are similar conflicts to those perceived 
to plague the present system. The Commission can not fulfil its multiple duties - of gateway, 
investigator, mediator, overseer, tribunal, appeals body, rule maker, judge and jury - without  
conflict arising. Improvement of the complaints system requires an integrated tiered structure, 
where the Commission and the Law Society and other relevant bodies work together to 
provide a fair, transparent, cost effective and efficient system. We would be happy to provide 
further evidence to the Committee if called upon. 
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Submission from Michael Barron for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing as a practising Scottish solicitor to voice my strong objections to the Legal 
Profession and Legal Aid (Scotland) Bill on the following grounds:

1.  It subjects me to a quasi judicial process, namely investigation by the Legal Services 
Complaints Commission followed by an order to pay compensation of up to £20,000 against 
which I have no right of appeal to any court.

2.  The Scottish Legal Complaints Commission will be expensive and bureaucratic.  I shall 
have to pay a substantial amount to fund its running costs, even if I never have any complaint 
made against me to the Commission.  On previous evidence, quangos such as the 
Commission will not be run efficiently and cost effectively.

3.  The Bill threatens the long-standing and highly valued independence of the Scottish legal 
profession.  The members of the Commission will be appointed by Scottish ministers and will 
therefore not be independent of the executive arm of government.  The essence of any 
profession is that it disciplines itself.  This principle will be severely damaged by the 
introduction of the Commission.  Incidentally, as a Scottish solicitor practising outside 
Scotland I have no vote in Scotland and cannot therefore influence in any democratic way the 
identity of the ministers who will appoint a quasi-governmental body which has authority to 
investigate and punish me.  This is profoundly, undemocratic as well as being a breach of my 
fundamental human rights.

As a solicitor admitted in both Scotland and England I have long experience of the self-
regulation regime run by both the Law Society of Scotland and the Law Society.  In my 
opinion, the Law Society of Scotland has run a first class system of self-regulation for the 
benefit of the public first and foremost but with consequential benefits for the profession 
resulting from the increased education, training and competence of the solicitor branch of the 
legal profession in Scotland.  It would be extremely disappointing if this proven success was 
destroyed by the regulatory function (or any aspect of it) being handed over to a completely 
unproved, costly, inefficient and non-independent Commission.
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Submission from Michael Greenfield for the Legal Profession and Legal Aid (Scotland) 
Bill

I refer to the call for comment in respect of the above, and would be grateful if you would 
accept this submission. I understand that my response may be published but, if this is the 
case, request that you ensure that my address details are not disclosed. 

I am currently employed by the Law Society of Scotland as a Case Manager in the Client 
Relations Office, and have been since July 2004. I therefore have a fairly intimate 
understanding of a number of the issues and procedures which the Bill is designed to 
address. I am, quite naturally, sympathetic to the concerns of the Society in relation to the Bill 
but would ask you to note that this submission is made in a personal capacity. For the 
avoidance of doubt, while I am legally qualified, I am not a solicitor. 

My primary concern with regard to the Bill is the potential compromise to my own security of 
employment. However, I also have concern that it represents an easy option which has been 
ill-considered by the legislature. I appreciate that the number of responses received during 
the consultation process was comparatively high, approaching almost 5oo formal 
submissions, and that the majority of these supported to a greater or lesser extent the rather 
radical overhaul of the current process which is contemplated. This nevertheless represents a 
tiny fraction of the population from whom submissions were invited, and even of the service 
users who have required to make a complaint about a solicitor in the past. Much has been 
made of the high proportion of negative comments in respect of the existing process, but is it 
not reasonable to assume that among the millions of people in the general population and the 
thousands of prior service users who did not feel compelled to respond to the consultation, 
the feeling is of ambivalence? It appears to me to be abundantly clear that the entire matter 
has been hijacked by a tiny minority of individuals who, with respect, have adopted such a 
blinkered and subjective view of the existing complaints handling process that they would be 
dissatisfied with the machinery and outcome of any investigation conducted by the Law 
Society, or for that matter the Faculty of Advocates, regardless of whether the result was 
favourable to them or not. 

It is disappointing that the Scottish Parliament has been persuaded to attach an incongruous 
amount of weight to this vocal minority, as it appears that those who shout loudest are the 
ones who have been afforded the most credence. By contrast, the incontrovertible fact is that 
the Client Relations Office of the Law Society has been consistently meeting and exceeding 
the stringent targets set by the office of the Scottish Legal Services Ombudsman for a period 
in excess of the last fourteen months. Once again, much is made of the proportion of referrals 
to the Scottish Legal Services Ombudsman which are critical of the Law Society to at least 
some extent, but in the circumstances where often complex and emotive issues are being 
considered, and a standard of near perfection is applied in the review of the investigative 
actions of the Society by the Ombudsman, the fact that some case-specific criticisms are 
attracted is hardly surprising.  It is nevertheless interesting to note that the Ombudsman’s 
Annual Report from 2005 made no recommendations for improvement by the Society, and it 
is widely anticipated that the 2006 Report will similarly highlight little upon which any general 
criticism could be founded. There is clearly a case of an unfortunate victory for perception 
over reality, and this is surely a manner in which it is inappropriate for a legislative body to 
operate. The suggestion that the current process is subject to an institutional bias or partiality 
represents an unjustifiable and offensive slight on the continuing dedication, professionalism 
and integrity of my colleagues and I. 

The formal position of the Law Society is that the new Commission is desirable provided it 
can represent a demonstrable improvement on the existing process. It is, however, difficult to 
envisage that the Commission will prove to be so, given the haphazard and poorly informed 
manner in which the Bill itself appears to have been drafted. It is little comfort that it can be 
confidently predicted that the same individuals who are crying foul about the Law Society, the 
Faculty of Advocates and the Scottish Legal Services Ombudsman now are the same 
individuals who will, in the not too distant future, be crying foul about the Commission. 
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A short term solution to constituent-led headaches by prominent, but ultimately transient 
politicians, is being employed with scant regard for the long term consequences to the legal 
profession, and access by the public to quality legal advice. The Bill, if adopted, represents a 
perceived quick fix to a problem which does not, in any meaningful context, exist, and 
Scottish society will be the poorer for it. The brutal irony is that those who purport to be 
conducting a vigorous quest for one truth steadfastly refuse to acknowledge another, that of 
the impartiality and effectiveness of the Client Relations Office of the Law Society. 
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Submission from Lawford Kidd for the Legal Profession and Legal Aid (Scotland) Bill 

I write to express the concerns of this Firm regarding proposals in the above bill.   

My concerns are:- 

Firstly, the suggestion that there be an imposition of a compensation figure of up to £20,000 
for inadequate professional service is wholly unjustified.  The reason appears to relate to the 
English situation which has no direct relevance in Scotland.  This Firm specialises in personal 
injury work with a basis in delivering a service to Trade Union members who have work 
accidents.  We have significant dealings through Unions and other organisations with English 
Solicitors and it is our clear perception that the whole structure of legal complaints in England 
has been historically handled on a different basis than in Scotland.  There have been serious 
concerns in England about complaints handling by The Law Society which have not been 
reflected in Scotland.  The figure of £5,000 compensation for IPS is extremely high and if that 
figure were raised to £20,000 it would have serious consequences.  Solicitors would be 
unwilling to (a) deal with clients who may be perceived as difficult and (b) deal with clients 
whose claims may be perceived as complex or difficult.  In addition one would have to bear in 
mind that looking at our own work personal injury a very large numbers of claims are for 
figures between £2,000 and £10,000 and in those circumstances a figure of £20,000 for an 
inadequate and professional service cannot be justified. 

Secondly my concern is in relation to the proposal that a Solicitor should make payment on a 
complaint whether or not this is ill-founded.  I cannot see any basis on which a Solicitor 
should have to pay costs for a complaint which is later rejected. This does not happen to 
other professional bodies. 

Finally, I note that The Law Society has drawn the attentions of the Committee to the failure to 
provide a suitable appeal body.  This is legally and morally unfair and will require 
reconsideration.   
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Submission from Moira Clark for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing to notify my concerns in relation to the following aspects of the Bill: 
1. I believe that the Bill underestimates the likely work and cost of dealing with complaints via 
the Commission, as little regard is had to the amount of (effectively) unpaid time from senior 
and significantly experienced personnel (both legally qualified and lay) which is contributed to 
the system at present; I therefore suggest that a more realistic budget is required, and the 
bigger-picture social/public impact of funding issues (in particular compensation levels) on 
different sectors of the profession be more fully considered. 

2. It is impracticable to effectively or rigorously test much of the “evidence” presented by 
Complainers to Committee via the complaints system, and the same will apply to the 
proposed Commission. At realistic levels of compensation a more broad brush approach can 
be tolerated. Clearly the Courts are available for redress via actions for negligence, or breach 
of contract, where significant losses are incurred by Complainers. I do not believe that an 
accessible and responsive complaints system can operate where the scale of the 
compensation is such as proposed by the Bill.  Certainly it is iniquitous and unacceptable that 
there should be no appeal procedure available to members of the profession where required 
to pay compensation of this extent without normal checks and testing of the information on 
which decisions are based.  

3. I see no reason why those with complaints against the legal profession should be 
effectively privileged in the manner proposed by the present Bill, in comparison to members of 
the public with equally valid complaints against other professions such as medical, 
accounting, or indeed against tradesmen whose bills would more than stand comparison with 
many bills for routine legal transactions. 
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Submission from Morag Inglis for the Legal Profession and Legal Aid (Scotland) Bill 

I am a Solicitor in private practice in Glasgow having qualified in 1987.    I am a Partner in 
Mitchells Roberton which is a nine Partner medium sized City Centre firm carrying out a range 
of general practice work, including residential and commercial conveyancing, wills, trusts and 
executries and civil court work.  Client satisfaction is important to us and in the event of any 
potential complaint or issue arising we endeavour to resolve it through our own internal 
complaints handling procedures and thus avoid any escalation of the matter to a body such 
as the proposed Scottish Legal Complaints Commission.

I have serious concerns about the cost implications for individual solicitors and their firms in 
relation to the proposed Scottish Legal Complaints Commission.   I understand that the 
estimated costs are likely to result in a considerable increase in overall expense to individual 
members of the profession whether or not those individual members are ever unfortunate 
enough to be the subject of a referral to the Scottish Legal Complaints Commission.

Further, I have concerns about the proposal whereby the solicitor pays the costs regardless of 
whether or not a complaint is upheld.   This seems to be a clear indication to the public that 
there is no harm in making a complaint against their solicitor however unjustified that might be 
because there is no real downside to the member of the public and considerable costs and 
inconvenience to the solicitor affected.     I quite accept that many complaints will be either 
justified or arguably so but there will be a high proportion of people with a "blame and seek 
compensation" attitude who will make spurious complaints (which are upsetting and time 
consuming for lawyers anyway) on the basis that there is nothing for the complainer to lose 
and they will cause inconvenience and expense for the lawyer regardless.  It is just a fact that 
when someone loses a dispute or ends up having t compromise or settle an issue he will feel 
aggrieved even of there is no reason to find fault with the solicitors' performance.  

Please take these comments into consideration.
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Submission from CIPA for the Legal Profession and Legal Aid (Scotland) Bill 

CIPA broadly welcomes the general principles of the Legal Profession and Legal Aid 
(Scotland) Bill.  Particularly, CIPA welcomes the proposed activation of Sections 25 to 29 of 
the Law Reform Miscellaneous (Scotland) Act 1990 to provide Rights of Audience and Rights 
to Conduct Litigation to members of accredited professional bodies.  CIPA also welcomes the 
intention to amend the Solicitor's (Scotland) Act 1980.   

The provisions relating to the formation of the Scottish Legal Complaints Commission  appear 
to largely mirror what is intended for the Legal Services Board in England & Wales, as far as 
these are apparent from the White Paper  and  our  subsequent discussions with the 
Department for Constitutional Affairs.  The English White Paper has made it clear that the 
intention is that the Legal Services Board will have "light touch" and "risk-based" oversight of 
the legal professions and we hope that this is also the intention for the SLCC.  A particular 
issue of concern to the Institute about the LSB proposals has been that the cost of 
running the LSB will impose a very substantial burden on a very small Institute such as ours, 
which has to deal with very few complaints each year, and that the levy to be imposed on the 
professionals must not be so high that it will be a disincentive to members to subject 
themselves to the regulatory oversight.  In the case of the SLCC, the levy will not apply to any 
members of CIPA until the Institute has been granted authorised status under Clause 25 of 
the Law Reform (Miscellaneous Provisions) Scotland Act, but it should not be set at a level 
that will discourage members of the Institute from seeking to acquire representation rights in 
the Scottish Courts, which would thus frustrate the purpose of that clause in seeking to 
promote competition in the provision of legal services in Scotland.

CIPA welcomes the opportunity to make these comments to the Justice 2 Committee.  
However, we are somewhat surprised as to the short timescale that has been given to make 
these comments (10 days).   Our comments are therefore of necessity brief.  If you require 
any further written or oral submissions from us then please let us know, as we would welcome 
the opportunity to comment further. 
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Submission from Walker & Sharpe for the Legal Profession and Legal Aid (Scotland) 
Bill

Messrs. Walker & Sharpe welcome the opportunity to make representations in connection 
with the Legal Profession and Legal aid (Scotland) bill currently before Justice 2 Committee 
for consideration.

We understand that the Law Society of Scotland will make representation itself but we wish to 
do so in respect of our consideration of what is proposed by the bill.  

Having given the matter serious consideration, we do not think the proposed new system will 
be any better than the current system particularly given the substantially increased costs that 
will be involved (and the disruption to the handling of complaints procedure as the new 
system is introduced?) 

We believe that there are a number of areas where the system that is being proposed cannot 
be said to be any better than the currently operating system. 

We break our views down in respect of various headings as follows:- 

Costs 

There appears to have been no proper cost or cost benefit analysis of the proposed new 
Scottish Legal Complaints System but it is inevitable that it will cost more than the existing 
system supplied by the Law Society’s current Client Relations Office.  The Bill proposes that 
these costs will be met by levys from the Profession together with fees charged to Solicitors 
about whom complaints are made whether these complaints are subsequently upheld or not.  
We believe that there is a general perception amongst politicians that Solicitors make 
substantial amounts of income and are considered to be wealthy.  We can advise that in rural 
locations this is not the case and it is our belief that the escalating costs combined with the 
proposed method of a pay for complaints driven system will call in to question the economic 
viability of whether or not it is worth while continuing to practice in a rural area.   

We believe that the implications flowing from this are that the choice available to clients in 
rural locations will be substantially reduced and as a consequence clients will be driven to 
larger city based firms and have to pay proportionally higher costs to city based firms for the 
provision of legal services.   

In addition to this and as a rural practice we find it extremely difficult to attract Solicitors to this 
area.  We believe that this situation pertains throughout rural Scotland.  The consequences of 
the increased costs and the proposals made under this Bill are in our opinion going to give 
rise to the inevitable consequence of making it even more difficult to attract practitioners to 
rural locations.  The parallel that can be drawn with this is the crisis within the dental 
profession of available dentists in rural localities.  

Compensation

The increase in compensation for Inadequate Professional Service from £1200 last year 
through to £5000 this year through to £20,000 as proposed under the Bill is in our view 
grossly excessive and no explanation has been provided as to why such a figure has been 
arrived at.  In addition to this the complainer still has the right of recourse to the courts to 
pursue an action of negligence against the Solicitor involved and to receive an award of 
damages from the courts notwithstanding any award that might be made by the Commission.  
Previously it was possible to obtain a waiver of the right to apply to Court in the event that a 
settlement was reached following upon a complaint having been made. 

As we understand it the composition of the personnel serving upon the Commission will be 
made up of a majority of lay people and the possibility of some legal representation being 
present to make the nine man panel.  We understand however that there is no guarantee that 
there would be legal representation on the panel.  We find it difficult to believe that a majority 
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of personnel who are not legally trained could make any valid decision in respect of a finding 
of negligence which up until now has always been determined in the final analysis by 
reference to decision made by civil courts.  When this is combined with what we understand 
to be a lack of appeals procedure from the findings of the Commission we see ourselves and 
our profession being in the singularly unique position of not being able to seek recourse to the 
courts in respect of a technical finding of negligence by non legally qualified persons that 
might arise against us at the instance of a complainer.   While it might be argued that this 
situation pertains in solemn criminal trials, any Jury has to be charged on the law by a legally 
qualified judge.  This we find to be both incomprehensible and in fundamental breach of 
natural justice and of the European Convention of Human Rights. 

No-fault liability

Despite what is proposed in the Bill we do not consider that no-fault liability exists within the 
proposed scheme.  When a complaint is raised, the Solicitor will have to pay for the 
investigation and conduct of the complaint whether or not the complaint is upheld.  It seems to 
us that no account has been taken of the possibility of multiple complaints being made by a 
vindictive or malicious complainer or complaints made that are of a spurious or groundless 
nature and indeed the mechanism that is being proposed will simply encourage a greater 
incidence of this type of complaint on the basis that the complainer will realise that the threat 
of such a complaint to the Commission could result in the extraction of a payment from a 
Solicitor simply to try to ensure that the matter would “go away”.  We believe that 
consideration needs to be given to the possibility of the cost of such an investigation being 
referred onto the complainer or at least shared in the event that the complaint was found to be 
spurious malicious or groundless or ill founded. 

Conduct Issues

It is observed that the commission will have the power to force the society to take action in 
respect of certain conduct issues.   Losing control of conduct in our submission challenges 
the nature of practice of law being a profession.  It seems to us that either the professional 
credentials of the practice of law should be recognised with safeguards provided on a 
professional basis for the practice of law to be maintained on this basis or it has to be 
recognised on the part of the Justice 2 Committee that the conduct of legal practice should 
become a wholly commercial trade as a consequence of which the public should be entitled to 
no greater protection than they would get in respect of dealing with other trades. 

Conduct Complaint 

With regard to such complaints it is not clear from the bill in its present terms the extent to 
which the Commission would be entitled to oversee the way in which such complaints are 
handled.  If the Commission is involved in overseeing the way in which the Scottish Solicitors 
Discipline Tribunal will determine such complaints in relation to professional misconduct that 
would clearly be incompatible with Article 6 of the ECHR.  

Guarantee Fund/Master Policy

The bill gives the Commission the power to oversee the running of both the Master Policy and 
the Guarantee Fund.  There is no justification for this and it was not part of the consultation 
process.  The Master Policy is wholly within the control of the Professional Indemnity Insurers 
and the Law Society has no function in dealing with matters of policy in relation to the Master 
Policy.  Additional costs will inevitably arise in connection with carrying out risk management 
audits which is yet another cost that Solicitors will have to bear as a consequence of this bill 
should it be enacted in its present form.   

Access to justice

It is a matter of fact that the margins made in legal aid work are minimal.  The hourly rates 
supplied by the Scottish Legal Aid Board for payment to practitioners in the conduct of their 
legal aid work are equivalent to those of a time served tradesman. The duties of care owed by 
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a Solicitor to the client in the conduct of this practice import in respect of legal aid work are 
onerous and substantial.  The nature of the work that is carried out is contentious and 
sometimes confrontational and often results in a determination of facts and circumstances by 
a court.    It is often the case that the unsuccessful litigant is  unhappy about his lack of 
success as a result of the litigation as a consequence of which complaints are likely to arise 
more frequently with this particular area of work even when the advice tendered was 
reasonable.    Accordingly given the critically low level of fee income derived from legal aid 
work it is our submission that the risk involved in taking on such work is likely to outweigh the 
likely benefit to be derived by us as practitioners from carrying out such work and 
consequently we are likely to refuse to take it on which will give rise to a diminution in the 
services available to those who might need it most.  In our view it is likely to be the case that 
the levy to be raised in respect of both the general and specific complaints procedure will 
swallow up in whole the value of a fee that might be charged in the majority of civil advice and 
assistance cases.   

We see a very real risk that the general costs, the excessive compensation levels, the high 
risk/low fee of legal aid work and the general unfairness of the proposed new system could 
lead to a number of firms either ceasing to trade or deciding not to take on particular types of 
work which traditionally have brought complaints.  This could mean that for a rural practice 
such as ours areas of work would be denied to members of the public and it would become 
difficult for the public to obtain advice in particular areas of law.   

Economic Impact

For the reasons above we perceive that there will be a downturn in the Solicitors profession 
which will impact most seriously on rural areas such as ours.  We quote from the Law 
Society’s response to the effect that the turnover of the profession approaches £1b per 
annum and Solicitors businesses employ around 20,000 people.  

Independence

If the Commission is to be appointed by the Scottish Ministers then it will carry political taint 
and will not be considered independent.  It is a fundamental principle of our Constitution that 
there be judicial independence from the politics of government.   

Human Rights

In our submission the new system will not comply with European Convention on Human 
Rights (ECHR) because:- 

1. The board will be appointed by Ministers and will not guarantee Solicitor 
representation.  Accordingly the make up of the board will be of a political nature 
rather than an independently judicial or legal nature.  It is a fundamental tenet of our 
constitution that the judicial system should remain independent from the political 
system.

2. The Solicitor will have to pay for the management of case fees giving rise to a 
complaint even if the Solicitor is exonerated.  This is in fundamental breach of ECHR.   

3. There will only be an internal right of appeal for the public or the profession about a 
decision by the Commission on a service complaint.  This is in fundamental breach of 
ECHR.

We are aware that the Law Society of Scotland has taken opinion from Lord Lester of Herne 
Hill QC of Blackstone Chambers Temple, London and that this opinion has been made 
available to the Justice 2 Committee for its consideration.  For the sake of brevity we will not 
quote at length from this Opinion but earnestly encourage Justice 2 Committee to give serious 
consideration to the terms of the Opinion given by a Barrister who is wholly independent of 
the Scottish Legal System but who is considered to be an acknowledged expert in relation to 
the application of ECHR.  Indeed the contents of his opinion are such that they give rise to 
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serious concern on our part as to the nature and quality of legal advice that has been 
tendered to the Justice 2 Committee to persuade it thus far that the proposed bill is ECHR 
compliant.

Negligence

We again emphasise the point that the potential make up of the Commission might not 
comprise any legal representation.  In any event and based upon the Opinion of Lord Lester 
the Commission will take on the function of force in respect of the determination of negligence 
matters where the claim is less than £20,000.  There is no consultation mandate for this.  In 
our opinion such a proposal is in fundamental breach of ECHR compliance.  Negligence for 
virtually every matter of profession and trade is one which has thus far fallen to be determined 
by the courts.  We continue to believe that the definition and finding of negligence should 
remain a matter for decision by the courts who are a wholly independent from a system of 
political appointment and influence.   

We ask you to give due consideration to the representations made. 
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Submission from Morris Anderson for the Legal Profession and Legal Aid (Scotland) 
Bill

I am writing to express my concerns regarding the above Bill both as an individual Solicitor 
and as Convener of the Law Society of Scotland's Client Care Committee. 

While the Society supports an independent complaints handling body, the detail of what is 
proposed causes grave concerns for a variety of reasons:- 

1. The independence of the new Board is open to question as Members can be 
appointed and removed by central Government. 

2. The costs of running the new body would appear to be falling squarely upon the 
shoulders of the profession and could well be astronomical.  The current system 
whilst not perfect is substantially subsidised by the use of many Reporters and 
Committee Members who receive no more than nominal compensation for their 
efforts.

3. The Society has a clear and unambiguous opinion from Lord Lester that the Bill may 
not be ECHR compliant.  This is with particular reference to a lack of any appeal 
mechanism.  Lord Lester's opinion is readily available.  It is understood that the 
Executive has legal advice of their own and I would ask if that advice can please be 
exhibited.

4. The increase in maximum compensation to £20,000 would appear to be clear 
pandering to pressure from Westminster who undoubtedly wish uniform systems 
north and south of the border and indeed this is further substantiated by the very 
imposition of the Board itself following as it does hard on the heels of the Clementi 
Report which applied of course to England and Wales only.  England and Wales had 
an admitted serious problem with self-regulation which was not reflected in Scotland.  
So much therefore for Scottish solutions to Scottish problems. 

 Furthermore the raising in the level of compensation will mean inevitably that 
complaints to the Board will take the place of negligence actions there being no risk 
whatsoever, financial or otherwise, for the complainer.   

5. From discussions within the profession it is clear that Solicitors will stop taking on 
areas which historically have a tendency to produce complaints such as, for example, 
mental health work and contentious matrimonial and other areas of litigation where 
there are always "losers".  Losers tend not to be satisfied and also tend to complain. 

 As many Solicitors are now refusing to take on Legal Aid work this is likely to mean 
areas of the country and areas of legal work where the general public will not be able 
to obtain representation which cannot be in the interests of the public.  The parallel 
with dentists is all too obvious. 

6. I am also concerned at whatever threshold may be placed for the allowance of claims 
into the system.  At the moment there is a clear statutory test for the provision of an 
inadequate professional service and many complaints are rejected by the Case 
Managers on the grounds that what is alleged, even if proved, could never amount to 
i.p.s.  My understanding is that under the new proposals only claims which are 
“frivolous and vexatious” will be rejected meaning that many more claims will be 
admitted into the process than as at present.  Many of these may not eventually be 
upheld but the concern is that the Solicitor will be required to pay a “handling charge” 
of some £300 to £400 for any complaint admitted into the system.  This could be an 
intolerable financial burden and is clearly unfair particularly in respect of cases which 
are not subsequently upheld. 

For the foregoing reasons I object strongly to the content of the Bill and would welcome 
substantial debate, consultation and review of it. 
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Submission from Olaf Sutherland for the Legal Profession and Legal Aid (Scotland) Bill 

1. It appears that a Commission which is not desired by the profession is to be created with 
the profession being held solely liable for all the costs of its operation by general levy 
and, for services complaints, by specific levy.    I anticipate that the present indication of 
levies will increase substantially.    There is a long history of government estimated costs 
escalating substantially with certain horrific examples.   The profession is likely to be 
asked to meet a blank cheque each year without the profession being able to exercise 
any control. 

2. It is unreasonable, unjust and inequitable that solicitors alone should require to pay for 
complaints.    There should be provision for the Commission to find complainers liable for 
unwarranted complaints and complaints which are not upheld.   Although some 
complaints may be screened out before reaching the Commission, this procedure will not 
eliminate all such complaints.   There are some who are by nature serial complainers. 

3. There is at present a claims culture.   A mini-industry of ‘claims farmers’ has grown up 
which trawls for business through mail shots and television advertising.     For instance, 
many are being encouraged to claim for mis-selling of endowment assurance policies 
whether or not there was mis-selling:  there is no cost to the claimant and many are 
claiming for the chance of receiving payments in settlement.   

There is a considerable risk that, if the same situation prevails for complaints against 
solicitors, that this mini industry will seek to form a market out of claiming, encouraged by 
the  high level of compensation of £20,000 which can be awarded by the Commission.   
Why should a claimant not raise points about the service provided by the solicitor 
whether or not the overall service has been good with the original instructions being 
properly fulfilled?   What is there to stop such a claimant?   There is likely to be a very 
substantially greater number of claims made than under the present system and the 
awards of compensation are anticipated to be much greater.   This is also likely to lead to 
a different approach to the basis of feeing by solicitors. 

4. The proposed level of compensation to a present proposed maximum of £20,000 is 
excessively high.   Such a payment would form a very substantial proportion of most 
solicitors’ incomes.   Awards of compensation at that level are likely to have a serious 
effect upon the financial circumstances of a solicitor.   Furthermore, if the level is initially 
set at such a high level,  a series of annual  or other increases in that amount will create 
even higher levels of compensation..    
It is appreciated that much will depend upon the composition of the Commission and the 
attitude and approach of the Commission members to the legal profession and their 
understanding of the legal profession and its actings and the claims levels which they 
set.   Some might be of the opinion that the attitude of some in government towards the 
legal profession has been antagonistic.    

5. If the Bill is passed and depending upon how the Commission operates, I can envisage 
there being changes in the attitude and approach of some solicitors towards the legal 
work which they are prepared to carry out and also whether or not they act for certain 
clients.   This is unlikely to be to the benefit of the public particularly in areas of low 
population density with few solicitors practising therein. 

6. At present the draft legislation does not provide an independent appeals procedure from 
the decisions of the Commission.   This is not providing justice.   Human Rights 
legislation should also be taken fully into account and it does not presently appear that 
this is the case. 

I trust that my opinions and those of The Law Society of Scotland and of other members of 
the profession will all be taken properly into account with suitable amendments being 
proposed or made to the Bill before it is considered in detail by the Scottish Parliament and 
that adequate time will be allowed for the proper consideration and debate on the provisions 
of the Bill.    
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Submission from Peter Cherbi for the Legal Profession and Legal Aid (Scotland) Bill 

Outline of my difficulties with the legal profession in Scotland : 

My difficulties with the legal profession began with the death of my father, Gino Andrew Cherbi, in 1990, and 
the subsequent handling of his will. 

In early 1990, a firm of solicitors took on the Executry work of the will of my late father, but as years passed 
by, and it became clear that work concerned with the administration and confirmation of the estate had not 
been done, and it was discovered, from direct enquiries from the Inland Revenue to myself, that money had 
been totally drained away from the Estate in a myriad of secret deals and fiddles by the lawyer in partnership 
with the executor (an Accountant and business provider to the lawyer’s firm) and two additional legal firms, 
which memos obtained had showed a pattern of deceit towards myself, major financial institutions, HM 
Government, and the remaining beneficiaries of my late father’s will. 

In 1994, the situation had grown so bad that a £300,000 (three hundred thousand pound) estate of my late 
father had been turned into a negative equity, and the lawyer acting as the legal agent asked myself to put in 
money to cover his fees and estate accounts. Coupled with an intimation from HM Customs & Excise that this 
lawyer had deliberately ignored correspondence and Taxation demands, for 18 months, I made a complaint to 
the Law Society of Scotland over the conduct of the solicitor and his legal firm, and went public with the story 
in “The Scotsman” newspaper. 

It took the Law Society of Scotland, from October 1994 to the middle of 1996 to finally produce a report on the 
conduct of the solicitor in the case of my late father’s will. The report recommended a prosecution before the 
Scottish Solicitors Discipline Tribunal and the Law Society Reporter had found that the solicitor had 
intentionally deceived Banks, myself, the Inland Revenue, had also faked up file notes to try and cover up his 
actions, and had not done the work he claimed he was doing, while obviously charging exorbitant fees and 
frittering the money away on unexplainable activities and huge overdraft accounts with Banks his firm had 
favourable financial deals with. 

I was presented with the Law Society report on the solicitor in question, and asked to give my submissions, 
which I did. The solicitor also had the chance to submit his opinion on the report, which he did, denying 
everything, even against the weight of all the material evidence against him.  

The Complaints Committee initially decided to recommend prosecution of the solicitor before the Scottish 
Solicitors Discipline Tribunal on the recommendation of the Law Society Reporter in the case, with a view to 
taking on board any other issues which appeared along the way in the prosecution – so serious was the 
conduct of the solicitor.  However, the solicitor who had already been found guilty of the charges against him, 
secretly secured his own representation at the Complaints Committee – this representation coming from one 
of the most senior members of the Law Society of Scotland who was a member of various Committees 
including the Competence Committee, and the solicitors representative went on to criticise my filing of the 
complaint, my character, and everything he could possibly make up, to save his client – reminding the 
Committee that his client did not deserve to lose his career over a client complaint … and, the Complaints 
Committee commuted their decision to recommend prosecution of the guilty solicitor soley on the basis of the 
secret representation by this senior Law Society figure .. and decided to keep the whole matter secret from 
me.

By this time of course, I had obtained lawyers to sue the solicitor for negligence, but could do nothing until the 
outcome of the complaint was finally known (by way of going through the whole process – complaint to the 
Law Society of Scotland, review by the Scottish Legal Services Ombudsman, etc …) but the lawyers I 
obtained were most reluctant to sue one of their own – a pattern repeated throughout my cases. 

After the Law Society of Scotland refused to do anything further against the guilty solicitor, I filed a complaint 
with the Scottish Legal Services Ombudsman, who investigated the matter, and revealed the secret goings on 
at the Complaints Committee, along with many criticisms of the handling of my complaint, and the Legal 
Services Ombudsman asked, in his report, for my complaint to be re-opened. The Law Society of Scotland 
refused, and even though further complaints were brought against this solicitor by myself on discovery of 
even more evidence, nothing was done by the Law Society, whose senior staff even directly intervened in my 
legal aid application to get the matter into court – forcing my legal aid funding to be denied, and not content 
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with that, senior Law Society officials also intervened with my own lawyers, issuing written orders to my own 
lawyer (which were leaked to me) to ignore my instructions to take a case against the solicitor concerned and 
to call Law Society staff as witnesses. 

The difficulties with solicitors on my late father’s estate didn’t stop with the Law Society of Scotland fiddling 
the complaint against the first solicitor who acted as Legal Agent. The subsequent solicitor who took over the 
work from the one who had just been found guilty, was equally as bad, coming from the same partnership and 
had created as many fiddles again to drain away what was left of my father’s estate (the property) in a 
determined effort to see that no one got anything from the estate. Complaints were filed against this solicitor 
and his legal firm, all to no avail, as the Law Society of Scotland were determined that I should not succeed in 
any case against a solicitor. 

By this time, my own solicitors had finally got together a case against the solicitor who had been found guilty 
of serious professional misconduct, etc … but we had severe difficulties in dealing with the representatives 
and legal agents of the Master Insurance Policy which acts as the Law Society of Scotland’s Professional 
Indemnity Insurance scheme for Scottish solicitors. 

The whole process was subject to deceit, fraud, delay, lawyers going back on agreements, cheques being 
signed then ripped up, demands that I sign agreements to close down other complaints I had filed with the 
Law Society or any further I might file, investigations done into my private life, health, wealth, family, by the 
opposition in the hope of finding something to hit me with (there was nothing), and eventually, despite the 
best efforts of the officers of the Master Insurance Policy and the most senior staff of the Law Society of 
Scotland and their constant interference in my life and this case, I was presented with settlement which only 
covered the costs of the legal action so far in the case – which I was forced to accept, akin to someone being 
made to sign a confession at gunpoint. 

In further dealings with the legal profession on matters involving the death of my mother, and other very 
serious matters involving, again, the estate of my late father and issues arsing from it, I experienced the same 
lies, deceit, failures, misconduct and negligence, which I had experienced within my earlier dealings with 
Scottish solicitors, and had come to realise that this kind of treatment and poor level of work, was typical of 
the Scottish legal profession, whose members, will continually lie and deceive clients as to the real level of 
work they are doing, will arbitrarily overcharge huge sums for poor work, will arrange between partners and 
firms to keep legal actions going, even though they know they will ultimately fail, just to get more fees, will 
fiddle legal aid forms at-will, will report back to the Law Society of Scotland if a case may turn out to be a 
negligence action against another lawyer, will indulge in secret deals with financial institutions to leave clients 
money with those same institutions, while arranging beneficial financial deals for their own firms and personal 
use, will sell on or recommend financial policies, including mortgages & other deals from those same financial 
institutions without disclosing potential conflicts of interest to the clients, and much more besides – and when 
or if a client ever discovers such improprieties, the Law Society of Scotland will cause so much difficulty to 
that complaint and client, that nothing will ever be done in their complaint or their case and that most 
importantly, that client, such as myself, will be in-effect, placed on a “client blacklist” which makes it very 
difficult for a client who has made a complaint against a lawyer to ever get adequate legal representation 
again. This is the case with hundreds of people in Scotland, who have been let down by a string of lawyers 
and legal firms, myself included – where 8 major legal firms and over 12 solicitors have let me down, and the 
Law Society of Scotland have done nothing about it at all – to save their own. 

My opinion on the Legal Profession & Legal Aid (Scotland) Bill’s key points : 

1. A new Scottish Legal Complaints Commission, led by a Board with a non-lawyer majority and a non-lawyer 
chair, acting as a gateway to receive complaints about lawyers which cannot be resolved at source (but with 
an emphasis on complaints being resolved at source where possible)
&
2. The new Commission taking over responsibility for handling complaints about inadequate professional 
service from the legal professional bodies, the Scottish Legal Services Ombudsman and the Scottish 
Solicitors Discipline Tribunal

The rights of members of the public in dealings with their solicitors and the legal profession as a whole, as 
they currently stand, in what has come to be a very corrupt sphere of self-regulation, are almost non existent. 
It is therefore vital to the continued use of solicitors by members of the public that a fully independent 
regulator body led by a Board with a non-lawyer majority and non-lawer chairperson (with absolutely no 
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conflict of interest at all) be appointed as soon as possible to deal with complaints against solicitors, as the 
current framework of self-regulation provided by the legal profession itself, with lawyers investigating lawyers, 
coupled with a very poor framework of oversight provided by the office of the Scottish Legal Services 
Ombudsman, who more often than not has actually supported the legal profession’s right to self-regulate, has 
proved consistently corrupt, inflexible, open to widespread abuse, and allows the legal profession to treat 
clients any way they like and ruin a client seemingly at-will, which has been done on a regular basis. 

There is a trail of overwhelming evidence against the current system of self-regulation of the legal profession 
in Scotland, where solicitors have caused financial ruin to clients, had complaints made against them, been 
let off the hook by the Law Society of Scotland, and went on to do the same again, and even much worse, to 
many more clients, who are unaware of the solicitors poor regulatory history – because the Law Society of 
Scotland and the Insurers see to it, using all their powers to keep complaints under wraps, and prevent 
complainants communicating with the media and other complainants & possible future clients, that no one can 
find out this kind of information – for fear of course, that business would suffer, which it should. 

Further, the SSDT (Scottish Solicitors Discipline Tribunal), which is so often held up as some grand 
independent body which handles the prosecution of solicitors upon such a recommendation from the Law 
Society of Scotland, is, through my own experience, and that of other cases I have investigated, a complete 
fake.

Cases which are brought to the Scottish Solicitors Discipline Tribunal, are more often than not, done by prior 
arrangement with the SSDT when it comes to solicitors who have either acted for clients who have tried to 
sue other lawyers, or those who are deemed by the Law Society of Scotland to be a danger to the legal 
profession in various ways, either on a policy basis, financial basis, or honesty basis. 

For instance, I found that in cases before the Scottish Solicitors Discipline Tribunal, evidence may be used 
against a solicitor which came out of a client complaint, but usually that same client will not be called to give 
testimony – for fear that they will speak as to the difficulties they encountered with the Client Relations 
Office of the Law Society of Scotland at the complaints investigation and consideration stage, and or any 
further inconsistencies with the handling of their own complaint which had arose. Commonly, I have found, 
evidence from complaints, when the actual original complainant isn’t there, is twisted according to the motives 
of the Law Society themselves, and not only does this prove corrupt complaints handling & prosecution 
procedures – it also denies the rights of the accused solicitor before the Scottish Solicitors Discipline Tribunal 
to cross examine the witness. 

It is therefore vital that the new body also take on the current duties of the Scottish Solicitors Discipline 
Tribunal in terms of prosecuting complaints and making sure that those who sit on the SSDT aren’t legal 
profession stooges or suffer from the conflicts of interest which seem to impinge on ever other aspect of 
Committee make up within the Law Society of Scotland, where member after member is either a lawyer 
acquainted through business dealings with the accused,, or has some other relationship with them – the same 
conflicts of interest permeating down to the lay members too. 

A new Scottish Legal Complaints Commission should require that a solicitor and legal firm keep a 
complete record of their regulatory history and that this be disclosed to a client in full before the 
client takes on the solicitor to handle their legal affairs. This is essential to ensure that the public get 
all the information they should be entitled to before employing a solicitor to handle their legal affairs. 
Such a regulatory disclosure should be backdated to include complaints, settlements, and all 
regulatory matters which had been handled under the present system of self-regulation as 
administered by the Law Society of Scotland. 

3. Maximum amount of compensation for inadequate professional service complaints being raised to £20,000 

I am not in particular agreement that there should be a maximum amount of compensation set for inadequate 
professional service (ips), as the ways in which inadequate professional service can affect a client, can 
depend on the extent of the work or financial worth which the solicitor is working on.  
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I do agree that the amount should be high, and if nothing else, I would agree to the setting of a £20,000 limit, 
but just say a solicitor gave inadequate professional service on a construction deal which was worth 
£50million, and ruined that deal completely, with no prospect of recovery, and if ips was only a factor, not 
negligence, it would be grossly unfair to the client for there to be a £20,000 cap on any compensation they 
could receive. 

Any such awarding of ips compensation would have to be done by a mostly lay member Committee of the 
new Commission, which would also be able to stand up to the inevitable bullying by the solicitor committee 
compliment, as currently happens at the Law Society of Scotland, with ips awards and decisions against 
solicitors regularly argued away by the solicitor committee members, with the lay members succumbing to the 
bullying to agree. 

4. Responsibility for professional discipline remaining with the legal professional bodies and discipline 
tribunals but the way in which such complaints are handled being overseen by the Commission 

This cannot be so. The legal profession in the form of the Law Society of Scotland and the Faculty of 
Advocates have proved, time and again, that they cannot be trusted by any stretch of the imagination 
to properly handle disciplinary matters. 

I have already talked about cases before the Scottish Solicitors Discipline Tribunal, in effect, being arranged 
beforehand, and evidence pulled, stretched, omitted, and much more, to suit the whims of the Law Society in 
that particular case. 

It is not fair at all to the client & complainant that the legal profession be entrusted with matters of discipline, 
as it is likely, as has happened in the past, that punishments and in-effect ‘plea-bargains’ will be made with 
lawyers who have already been found guilty of client complaints, which have no bearing or ‘deterrence factor’ 
against what the lawyer actually did. 

The discipline system which is currently used by the legal profession lets solicitors off the hook for the most 
serious of offences against clients and takes no account at all of their actions against ordinary people. If it 
were the case that such actions were criminal matters, rather than being talked away as ‘inadequate 
professional service’ or ‘professional misconduct’ or ‘professional negligence’, most of the lawyers who are 
complained against, should be in jail for some of the things they have done to clients – and more importantly, 
some of the tactics and ways they have used against their client to obstruct, thwart or deter their complaint 
from succeeding, therefore discipline MUST be managed and handled by the new Scottish Legal Complaints 
Commission, and be as open and transparent as possible, 

5. First steps towards giving rights of audience and rights to conduct litigation to members of other 
professional or other bodies

I agree that rights of audience and rights to conduct litigation should be made available to members of other 
professional or other bodies, but that of course, such representation is subject to independent regulation. 

6. Transfer of responsibility from the courts to the Scottish Legal Aid Board for granting and terminating legal 
aid in serious criminal cases 

In the scenario that such a prospect leaves someone without access to legal representation, when the whim 
of the Scottish Legal Aid Board comes into effect and legal aid is denied in a serious criminal case, I am not in 
agreement, and this does not serve the interests of justice as is the current model we use where everyone 
has the right to be represented in a Court. 

I have personally and with great experience, found that the Scottish Legal Aid Board can not be trusted at all 
when it comes to funding a case, whether that be a criminal or civil law case. 

When trying to sue a solicitor, I have been denied legal aid funding by the intervention of senior Law Society 
of Scotland figures, and the lawyer membership of the Scottish Legal Aid Board. 

When I have been in a Courtroom as either a witness or an onlooker, I have been present where the 
incompetence of the Scottish Legal Aid Board, or simply their wilful ignorance of demands from a client’s 
lawyer for funding, has led to the ceasing of representation for clients in criminal cases and such cases to be 
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dismissed due to lack of action from the Scottish Legal Aid Board, and while it may be great sound bites for 
some to jump up and down saying – oh, that man who was charged with murder was given £200,000 legal aid 
(but of course he was jailed) … well, would we rather have that killer out on the streets killing again perhaps, 
just to save the £200,000 ? or should we be rather looking at why his lawyers and advocates were actually 
charging the £200,000 in the first place ? Is a lawyer in Scotland worth £200,000 + ?  I think not from what I 
have seen. 

I am of the opinion that this power should remain with the Courts to award Legal Aid – in particular where 
clients in whatever action they find themselves, have extreme difficulty in communicating with the Scottish 
Legal Aid Board, for whatever reason that may be. 

6. Enabling the Scottish Legal Aid Board to fund certain advisors other than solicitors to provide advice and 
assistance 

I am in agreement with this, but of course that if such a system be put in place, it be subject to rigorous 
policing, and that funding requests go through a significantly altered system to the model which the Scottish 
Legal Aid Board currently use – which goes something like – ‘if it’s a controversial case, or something which 
could be politically sensitive, or something which goes against the legal profession, or another allied 
profession, or ourselves, let’s deny funding’ . 

Summary.

I am well aware there are many aspects to the Legal Profession & Legal Aid (Scotland) Bill to which I could 
give my opinions on, but as the members of the Committee and the Scottish Parliamentary staff well know, I 
have campaigned on this issue for a great number of years, making many submissions and communications 
to the Scottish Executive, the Justice & Home Affairs Committee in 1999, when I first tried to get the issue 
raised in the Scottish Parliament, the Justice 1 Committee in 2001, when my MSP, Mr Phil Gallie, was 
successful in getting the “Regulation of the Legal Profession Inquiry”, the subsequent review and consultation 
by the Scottish Executive, and now, the Justice 2 Committee consideration of the Legal Profession & Legal 
Aid (Scotland) Bill. 

There are a great many people like myself, who have had their lives ruined by their lawyers actions in 
handling their legal affairs, and the system of self regulation of complains as operated by the Law Society of 
Scotland and the Faculty of Advocates has been nothing but a set-up to ensure that nothing was ever done 
against thousands of solicitors who have faced the most serious client complaints over the years – something 
akin to a protection racket. 

The various constituent parts of the present system of self regulation – that of the Law Society of Scotland or 
the Faculty of Advocates considering and investigating a complaint, then the Scottish Solicitors Discipline 
Tribunal prosecuting a solicitor on recommendation from the Law Society of Scotland, and the whole process 
being overseen by the Scottish Legal Services Ombudsman, is ineffective, and to most who have actually 
experienced the entire process – nothing but a sham. What’s worse is that this model keeps in place, many 
solicitors who have long and horrible regulatory histories, allowing other clients to fall victim to them over and 
over again. 

It is therefore imperative that the present framework of self regulation of the legal profession in Scotland be 
replaced with a fully independent body as is proposed in the new legislation, and that all matters of complaints 
investigation and consideration, together with prosecution of those found guilty, and disciplinary punishments, 
be handled by the new Scottish Legal Complaints Commission, and that this new Commission be made as 
fully transparent as possible. There will certainly be many such as myself on hand to keep tabs on such a new 
body and ensure that if transparency or impartiality is lacking, attention is drawn to those weaknesses. 

I also ask of the Justice 2 Committee, as I am likewise doing of the Justice Minister, that the 
exemption of the Law Society of Scotland from the Freedom of Information Act, be revoked, now that 
we are to have an independent complaints regulatory body. 

I ask this, because for years, clients have been denied files from their own solicitors, who can 
withhold what they want – and inevitably, they withhold the most incriminating material when it 
comes to client complaints, likewise, the Law Society of Scotland  also use various excuses and 
dodging tactics from legislation such as the Data Protection Act, to avoid the disclosure of complete 
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files and file inventories to clients when it is requested. This must be stopped, and clients of solicitors 
must have full access to all material held on them by their legal agents and the legal profession when 
it is required to be disclosed, without prevarication or undue delay on the part of those requested to 
disclose. The new Scottish Legal Complaints Commission must see to this. 

I attach for the Committees consideration, some of the Press coverage I have had on my case over the years, 
which can be found together with much more details about my case and my opinions on regulation of the 
legal profession, on my personal web blog at http://petercherbi.blogspot.com . Since the Press items are of 
course, public knowledge, and were screned for defamation, I trust there is no difficulty in their submission, as 
they are in wide circulation via the Scotsman’s own records and archives. 

I look forward to the Committee hearings, and hope that the Committee decides to hear from people such as 
myself, who have suffered first hand under the system of self-regulation as operated by the Law Society of 
Scotland.

Yours sincerely 

Peter Cherbi. 
21 April 2006 

Press Coverage (more to view at http://petercherbi.blogspot.com ) 
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Submission from Fraser Gillies for the Legal Profession and Legal Aid (Scotland) Bill 

I wish to make representations on certain aspects of the Bill which cause me 
concern. 

I have held a Practising Certificate as a solicitor since 2001 during which time I have 
delivered service to clients and had experience of managing their expectations on 
many types of remits and transactions. 

If the end result of a revised complaints procedure is risk management to a degree 
that manifests itself in refusal by solicitors to take on certain kinds of work, or letters 
of engagement from solicitors with more disclaimers on what the solicitor will not do 
than explanation of what he will actually do, that will be a poor result for the public. 
The LPLA Bill as drafted makes both points more likely than at the moment.  

The current process for a client with a complaint is:- 

1. Intimating the complaint to the firm to be dealt with in accordance with the 
firm’s complaints procedure. 

2. In the event of ongoing dissatisfaction, intimating the complaint to the Law 
Society.

3. In appropriate cases, appointment by the Law Society of a Reporter to 
investigate the complaint. 

4. In the event of dissatisfaction on handling of the complaint by the Law 
Society, complaining to the Scottish Legal Services Ombudsman about that 
handling as a result of which matters can be referred back to the Law 
Society to reopen the complaint. 

5. Loss through professional negligence can be pursued through the civil 
courts (assisted, I would have thought, if there has been an adverse 
decision from the Law Society on the service supplied). 

The last point, namely the opportunity to raise an action of professional negligence, 
has not received proper emphasis in the analysis of the existing complaints process. 
The increase in compensation for inadequate professional service to £20,000 is 
evidence of that point. Court action for negligence exists as a remedy against all 
service providers.  The existing complaints procedure against lawyers is an 
additional remedy. 

The LPLA Bill replaces, for service complaints, the second stage of the above 
process (complaint to the Law Society) with the right to complain to the Scottish 
Legal Complaints Commission (SLCC).  My concerns about the proposed SLCC 
procedure are:- 

1. Every complaint registered by the SLCC requires the firm against whom the 
complaint is made to pay a fee (apparently £300 is the suggested fee) 
which is non returnable even if the complaint is unfounded (even vexatious).  
The person making the complaint pays nothing. This is “consumer friendly” 
but unfair to solicitors without the counter balance I mention at point 3. 

2. There is no need for an aggrieved client to exhaust internal complaints 
procedures before submitting a complaint to the SLCC. 

3. The “no cost to the client” procedure makes it unfairly attractive for a client 
to raise all issues through the SLCC rather than internal complaints 
procedures or court action for professional negligence. 
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4. A more balanced approach would be for the firm to have the right to collect 
the £300 fee from the complainer in the event that :- 

(a) internal complaints procedures have not been properly pursued; 
and/or

(b) their complaint is unsuccessful. 

5. The SLCC seems to be a body financed by a levy on solicitors, controlled 
by others and accountable only to the Scottish Executive but not to 
solicitors.  This seems inherently unfair.  In addition, solicitors will have no 
control at all on the costs of the body they are being asked to finance. 

6. The point raised in the Opinion of Lord Lester of Herne Hill, QC obtained by 
the Law Society that the SLCC does not comply with the European 
Convention of Human Rights if there is no right of appeal to a Tribunal or 
Court is important. 

7. Some complaints “fall asleep” if the complainer does not supply information 
to the Law Society within a reasonable timetable of being requested to do 
so. Removal of the Ombudsman from the process will inevitably mean that 
the SLCC ends up having to favour the complainer in such situations at the 
expense of what the solicitor or firm may consider to be fair. 

8. Raising the compensation for inadequate professional service from £5,000 
(a level which was raised from £1,000 in 2005) to £20,000 unfairly removes 
court adjudication on professional negligence from the rights of a 
solicitor/firm.  It is reasonable to assume that, if the amount of a claim is 
likely to be less than £20,000 the client will complain to SLCC rather than 
raise professional negligence proceedings.  The proposed SLCC process 
allows the clients (entirely free of cost or risk) to have the claim investigated 
and considered. Again this is unfair to the solicitor. 

My comments focus on those points where the balance is currently unfair to 
solicitors. I would hope that the Justice 2 Committee will be able to establish a 
better balance in its final proposal for the SLCC than currently exists in the LPLA Bill 
as drafted.
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Submission from Martin Frost for the Legal Profession and Legal Aid (Scotland) Bill 

My Recommendations: 

1. A Yardstick of understanding 

That it become compulsory prior to engagement that each client, following the first meeting 
with either a solicitor or advocate, is tendered a written précis by the lawyer of what that 
lawyer may or may not be able to achieve, when and at what cost to the client. Such précis to 
be chargeable to client and state aided only as to the first précis at an agreed increment 
feeing level purely on clients’ income ability – thereafter such repeat précis be funded entirely 
by the client. Note: the client only becomes liable to pay for the précis when the client agrees 
and accepts the lawyers’ précis proposal. When both client and lawyer agree the précis, both 
swear an oath to a ‘memorandum of understanding’ incorporated within the précis. No swear 
no legal services.  

2. Visible accountability 

The client, the lawyer, and each legal functionary and/or officer of the court (including 
judiciary) agree a ‘task specification’. Should any party breach such a task specification then 
not only will such breach constitute a criminal offence – but if such breach is wilful then 
damages to the other parties and state might flow. To the client, their task specification should 
be contained in the memorandum of understanding – obviously it would contain such matters 
as telling the whole truth, but should also confirm other issues such as time periods for the 
production of evidence under client control. To the lawyer, legal functionary, officer of the 
court or judge their task specification would be lengthier yet of a more general nature. Such 
specification would include an embargo upon speaking about client matters to outside parties 
(an outside party to include a spouse).     

3. All activities recorded on tape  

A taped recording of all meeting, phone calls etc should be kept. This is no more than what 
happens in the financial world. Similarly all tribunal or court hearings should be recorded – 
furthermore all decisions along with the judicial deliberations leading up to those decisions 
should be recorded --all recordings to be accessible as appropriate.   

4. An independent complaints board  

Unless my first three recommendations are entered into then the bottom line is that apart from 
public perception an independent complaints board will function little better than our existing 
setup. To make a rational judgement there must be evidence of the cause, effect and 
responsibility. Such evidence is largely bereft in the current system – indeed its very absence 
leads to confusion and the heart of ill will.  

5. Who pays for the independent complaints board 

The client pays the lawyer for the précis. The précis charge is then passed on by the lawyer 
to (say) the independent complaints board – this sum (depending upon amount) could then 
cover the costs of the complaints board and possibly also cover the costs of legal aid.  

6. Legal aid to compensate the winner’s legal costs in court actions 

Consideration should be made as to whether legal aid should be part loan and/or grant. Say 
in circumstances where upon the précis the lawyer states that in litigation there is only a 50% 
chance of success and subsequently the client loses. Then the client may be called upon to 
repay the loan occasioned by payment of the other side’s legal fees (which should be met by 
the losing party; change in rules needed).  

616



LB551 

7. Qualified lawyers preferred 

In my opinion it would be a retrograde step to allow third parties other than qualified lawyers 
to give paid professional advice or represent individuals in court. I do believe an individual 
should have the right to directly consult with an advocate. I do believe that in a closed private 
limited company or a partnership a controlling director or partner should be allowed to 
represent the company’s interest. I do believe a party litigant should be entitled to use or call 
upon unqualified assistance but such should not be chargeable.  

How the above will assist: 

What is often ignored is that the existing Scottish legal system not only works well but 
provides a quality of justice superior than that found in most other countries in the world. 
Agreed all things can be improved upon but change does not per se constitute advancement. 
Speaking as a party litigant looking into – especially the Edinburgh legal fraternity – I see 
cronyism as the root stock to both perceived and actual legal maladies. Quite simply to break 
the incestuous power of cronyism you need to make all people (including the client) 
accountable. If nothing is committed to paper and/or recoded then personal accountability is 
lost in the sea of cronyism.   

Fundamentally, I still believe in the intrinsic goodness of most people. That said I consider the 
system of accountability suggested above will radically improve not only the perception but 
actual justice.

Personal Background 

As an individual I am told that I have been involved in more litigation in Scotland than any 
other party litigant. This has not been of my own choosing but due to a strange set of 
circumstances I was effectively blackballed from legal representation by the Faculty of 
Advocates and have experienced a lesser jaundiced outcome from members of the Scottish 
Law Society. If called upon I can provide full details but the fount of my legal troubles is (I 
believe) I am a victim of cronyism because I was not prepared to concur to a two tier system 
of justice in which establishment members (including judiciary) sorted matters for their mutual 
convenience. That said many of my friends are judges and lawyers, along with members of 
my family including my eldest son.

The method of accountability outlined above I believe will prevent and/or alleviate such 
cronyism which prompts the injustice that your ‘Bill’ seeks to remedy.
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Submission from Peter Nicholson for the Legal Profession and Legal Aid (Scotland) 
Bill

May I offer some personal comments for your consideration. I write as a non-practising 
member of the Law Society of Scotland: I edit the Society’s Journal, and have closely 
followed the debate on regulatory reform of the legal profession as it has unfolded 
over the last couple of years. I have also recently taken on the role of reporter to the 
Client Relations Office at the Society and have prepared reports on the first few service 
complaints referred to me for investigation. 

My comments relate to aspects of the proposed new complaints handling system which I 
believe will impact unfairly on the legal profession. I am quite happy with the principle of an 
independent body, but I do believe that the Executive is being naïve and/or complacent in 
assuming that the present proposals will result in a level playing field as between solicitor and 
complainer. 

I ask the Committee to look closely into the following issues before reporting on whether the 
Bill should proceed. 

Qualifications
While the principle of a lay majority can be defended, there appear to be inadequate 
safeguards at present that the proposed Complaints Commission will have sufficient legal 
expertise among its members to reach an informed view as to whether professional standards 
of service have been met. From my limited experience as a reporter I know that even where 
no questions of professional misconduct arise, complaints can raise a considerable number of 
issues from a single transaction or case, and require a degree of insight into the likely course 
of events in order to reach an informed conclusion. 

If the demands of some were met and the Commission were also to take responsibility for 
misconduct investigations, the provision for legal expertise would be seriously inadequate. 

Cost
The Executive makes the rather glib statement that as the profession pays for complaints 
handling at present, it should pay for the new Commission. That overlooks some important 
differences:

Under the present system the profession pays for complaints handling as part of its 
funding of the Law Society of Scotland. Much of that funding will require to continue 
as the Society is to retain its role in misconduct cases, in which a prosecution as well 
as an investigation function has to be financed. 
The present system relies heavily on the goodwill of people like myself who take on 
cases for a flat fee of £100 irrespective of the number of hours involved in 
investigating a complaint. Again I can already state from experience that this number 
can be substantial, especially if complainer and solicitor continue to submit answers 
to each other’s correspondence after a reporter has been instructed. As this is also in 
effect piece work, overheads are minimal. If all work is undertaken by salaried 
Commission staff, costs will far outstrip those currently incurred by the profession. 
Certain areas of practice will inevitably generate more complaints than others, and 
these are likely to involve smaller firms with a less well off clientele – firms who 
provide essentially a social service in advising on criminal charges, family breakdown, 
tenancy disputes or whatever, who operate on slimmer margins and who may well 
not survive the financial burden of repeated Commission levies, with or without 
compensation awards. I put it to the Committee that the principle of charging only the 
firm and not the client, whether or not a complaint is upheld, is a particularly 
pernicious one against this background. 
At the same time the Executive wishes complaints to be resolved without recourse to 
the Commission. The more this aim succeeds, the higher the levy the Commission 
will have to charge for those cases referred to it – still only on the firm, whether or not 
the complaint was justified. Logically as well as a matter of justice this is 
unsustainable. It also leaves the firm open in effect to blackmail by a client 
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anticipating that a firm will prefer to settle a complaint rather than incur Commission 
levies. The Executive must be prepared to underwrite the Commission to the extent 
necessary to avoid these consequences. 

Appeal
I suggest it is a serious flaw in the bill that there is no right of appeal to an independent 
judicial body. I note that the Executive considers the mechanism of internal review plus the 
availability of judicial review to be human rights compatible. You will be aware that there are 
experts in the field who take a different view. In any event certain conditions have to be met 
before judicial review proceedings can be brought, and to attempt to get away with the bare 
minimum by way of provision for appeal is unacceptable if penalties of up to £20,000 can be 
imposed with no right of independent review. 

There is also a glaring anomaly when this is compared with the new power in the Law Society 
of Scotland to fine up to £2,000 and order compensation up to £5,000 for unsatisfactory 
professional conduct, from which there is a right of appeal to the independent Scottish 
Solicitors’ Discipline Tribunal. There seems no justification at all for not allowing a comparable 
appeal against the much greater £20,000 penalty. 

I hope these comments are helpful to the Committee. 
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Submission from Barnetts for the Legal Profession and Legal Aid (Scotland) Bill 

As a firm we wish to record our concerns regarding a number of issues pertaining to the 
proposed legislation and potential consequences if the proposed legislation is passed without 
amendment.

We the undernoted solicitors wish the Justice 2 Committee to take account of this detailed 
submission and would make the following specific comments:- 

1.      It is unacceptable that a solicitor will have no right of appeal with the new Scottish Legal 
Complaints Commission and no right of representation.  In the circumstances it is clear 
that the proposed body will not be compatible with the European Convention of Human 
Rights. 

2.      The proposal that a specific levy of £300 must be paid by each solicitor if a complaint is 
made and is not to be reimbursed to the solicitor concerned even if that solicitor is 
totally exonerated is totally unacceptable and contrary to natural justice.  We suggest 
that a solicitor should be called upon to pay a specific levy only if the complaint is 
ultimately upheld. 

3.      There is no guidance in the draft Bill on how compensation is to be assessed and clear 
guidelines require to be given. 

4.      Third party complaints are to be allowed despite the fact that the third party might not 
have a contractual relationship with the solicitor about whom he or she is complaining.  
We would suggest that third party complainers must be called upon to pay a levy of 
£100 to proceed with a complaint. 

5.      We would suggest that provision be made in the draft Bill to ensure that a firm’s 
grievance procedures require to be exhausted before any complaint can be referred to 
the new Commission.  The new Commission should exercise a strict sifting process 
and guidelines should be provided for in the legislation. 

6.      There is no doubt that as a firm given the proposed levels of compensation there are 
specific areas of work in which it seems likely we may no longer become involved given 
the risks involved and this would be primarily civil legal aid work.  The continued 
existence of sole practitioners and smaller firms within the profession will be 
jeopardised by the proposed legislation. 

7.      The proposed legislation requires amendment to ensure that there are a specific 
number of qualified solicitors to be employed by the Commission, failing which the 
legislation in its present form is unacceptable. 
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Submission from Kerry Trewern for the Legal Profession and Legal Aid (Scotland) Bill 

I write to express my concern about this bill. Already there are areas of law and areas of the 
country where individual citizens cannot obtain proper legal representation. The inevitable 
result of the bill becoming law in its present form is that the supply of legal advice will sharply 
diminish and that is very much against the public interest. 

I work in a firm of solicitors where we act largely for individuals, often in difficult 
circumstances. We fully recognise that if an error made causes loss, compensation should be 
paid. What cannot be acceptable is for the proposed new commission to have power to 
impose a penalty of up to £20,000 without proof of fault or loss. It is particularly concerning 
that there would be no appeal available against any such decision. Right-minded individuals 
would be troubled at the idea that the funding of the commission should be dependent on 
payments based on the number of complaints made against a firm, even if those complaints 
were wholly unjustified and were rejected. 

Like many other firms, we will have to consider carefully whether we can continue to do work, 
often at Legal Aid rates, for clients who already feel aggrieved about something and may well 
complain about our services if the outcome is not to their liking. That would lead to a further 
reduction in the availability of legal advice in certain important areas of the law. 

There is also a lack of detail about just how the proposed new commission would operate and 
be funded. It is vital that such detail be provided now, so that the commission can command 
support and confidence from both lawyers and the public. The apparent reason for the new 
commission is to give a perception of independence from the legal profession. Without full 
transparency, the public perception of the new commission would be fatally flawed from the 
outset.

I trust that the Committee will have regard to my comments 
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Submission from Patrick Mennie for the Legal Profession and Legal Aid (Scotland) Bill 

I have been a practising solicitor since 1960 and have operated in most areas of general 
practice.  I was a partner in the firm of Grigor & Young in Elgin for more than 40 years and I 
am still actively involved with the firm as a Consultant.  I am also an Honorary Sheriff at Elgin 
and am called upon from time to time to deal with both Civil and Criminal Business. 

I am also a Reporter for The Law Society of Scotland, Client Relations Department for 
endowment mis-selling complaints and therefore I do have some knowledge of how the 
present system of dealing with complaints operates. 

I have seen the Submission by The Law Society of Scotland in relation to the Bill and support 
what is said on behalf of our profession. 

Having  studied the Bill I have serious concerns about the impact of this on the members of 
the legal profession in Scotland and on the members of the public in relation to the provision 
of legal services particularly in rural areas.  My main concerns are not particularly for myself 
but for the younger members of the solicitors profession and for those considering coming 
into the profession who, because of the financial risks involved under the proposed 
complaints regime, may be advised against coming into private practice. 

There are various specific matters I wish to raise. 

1. The Complaints Commissions will have to take cognisance  of the various courses of 
action which could arises in relation to a complaint and have a clearly defined policy 
of prioritisation  in relation to these 

a. Where there is a claim for negligence and this is being dealt with by the Master 
Policy Insurers no action should be taken on the complaint until such time as the 
claim has been dealt with and any Court action concluded. Under the present 
system The Law Society takes this position. 

b. Where a complaint raises issues of professional mis-conduct no action should be 
taken until such time as The Law Society and it is referred to them the 
Disciplinary Tribunal have completed their procedures. 

c. Where the complaint raises issues of Unsatisfactory Satisfactory Professional 
Conduct no action should be taken until The Law Society have completed their 
procedures.

d. Where the complaint raises issued of both services and conduct no action should 
be taken until The Law Society have completed their procedures. 

2. Section 8(d) which provides for compensation of an amount not exceeding £20,000 
could have a severe financial impact on sole practitioners and small firms which are 
prevalent in rural areas including the central belt and could well drive them out of 
business.  Virtually all practitioners are diligent and conscientious in dealing with their 
client’s affairs but it is human to err and a small mistake or oversight can result in a 
substantial loss to a client.  That type of situation would  normally be dealt with by 
way of a claim on the Master Policy and any financial loss to the client recovered in 
this way.  The practitioner would have to pay the self insured amount of £3,000 per 
partner in relation to the claim but could still be required by the Commission to pay 
compensation for inconvenience or distress which would not be covered under the 
financial loss claim dealt with by the Maser Policy Insurers.   

Because of the interaction between the Commission’s powers in relation to 
compensation and claims under the Master Policy it is essential that the Committee 
obtain information from the Master Policy Insurers as to how they will operate after 
the introduction of the new regime and what the financial implications for practitioners 
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will be in relation to premiums, loadings and self insured levels as it will not be 
possible to insure against the financial aspects of any direction by the Commission. 
The Committee require to have a full understanding of the full implications to 
practitioners. 

3. Section 8(3) sets out what the Commission must take into account in arriving at its 
determination.  There should be added to the end of (b):- 

“or agreed, extrajudicially and paid by the Master Policy Insurers to the client”.  

There should also be added at the end of the subsection after “ inrelation to the 
subject matter of the complaint”:-

“and

(d) the circumstances of the event leading to the complaint;   

(e) the amount of the self insured contribution paid by the practitioner to the Master 
Policy Insurers in connection with the claim;   

(f) the personal and financial circumstances of the practitioner”.  

These are matters which any Court will take into account in fixing a sentence or other 
determination. There could also be a case for allowing payment by instalments where 
a large sum is involved. 

4. Section 8(6) provides that where the practitioner concerned was an employee the 
direction is to be applied to the employing practitioner as well as to the employee in 
respect of whom the complaint was made.  This is in effect joint and several liability.   

Under the present complaints system service complaints are directed against the firm 
rather than the employee on the basis of vicarious responsibility.  This proposed 
double finding will cause particular problems where the employee may no longer be 
with the firm and there could also be a similar scenario if the practitioner concerned 
was a partner who had subsequently left the firm.  Unless there was some contract 
between the parties to regulate how the liability is to be dealt with the former 
employee if he or she wished to continue to practice as a solicitor would have to find 
some way of dealing with direction and any financial payment without having any right 
of recovery against his former employers.   

The scenario of a young solicitor starting off in his or her chosen career earning 
£20,000 to £30,000 per annum probably with a student loan still to repay and 
mortgage payments to meet on accommodation, being faced with a substantial 
finding for compensation arising as a result of a simply mistake is totally 
unacceptable. The employing practitioner at the time should be the only party against 
which a direction should be made. 

5. Section 18 deals with the Annual General Levy.  This should not be greater than the 
equivalent cost of servicing The Law Society Complaints Department or it would be 
argued that it should in fact be less as the Complaints Department, albeit in a much 
reduced form, will still operate to deal with conduct complaints.  There should be a 
cap on the amount of the Annual General Levy with provision for an annual increase 
at a rate not exceeding inflation. 

6. Section 19 the Complaints Levy payable by the practitioner, should be fixed at a 
reasonable level and should be refunded if the complaint is not upheld.  The fee 
should not be payable if there are conduct issues which are referred to The Law 
Society until such time as their procedures have been completed and the complaint is 
remitted back to the Commission. Complainers should pay a fee of £50 to £100 if 
they wish the Commission to proceed.  If a complaint is determined to be frivolous or 
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vexatious and is rejected by the Commission at the preliminary stage no fee should 
be payable by the complainer. 

7. The Commission is being set up for the benefit of the public and if a member of the 
public wishes to use its services it is not unreasonable that they should make a 
contribution towards the administrative cost.  This would be in line with other 
government agencies where a fee is payable with an application even in a situation 
where the applicant is required to register as a result of legislation by the Scottish 
Parliament e.g. private landlords with their local authority under the Antisocial 
Behaviour etc (Scotland) Act 2004 and owners of country properties with SEPA for 
their septic tanks under the CAR regulations. 

8. In Section 34 interpretation – “practitioner” the reference at paragraph (h) to 
“whether or not the solicitor had a Practising Certificate in force at that time and “ is 
not appropriate.  If the individual against whom a complaint is directed was an 
employee of the firm at the relevant time and not a qualified solicitor they cannot be a 
“practitioner”.  The only likely scenario which may be what is envisaged is the position 
of a trainee solicitor who subsequently qualifies to become a solicitor.  It would not be 
appropriate to have the actings of a trainee subject to proceedings by the 
Commission.  The “practitioner” in that situation is the firm. 

9. Section 29 refers to the Guarantee Fund.  While it is appropriate that the 
Commission should have information on the operation of the Guarantee Fund in order 
to be aware of the overall picture of client/solicitor relationships they should not have 
any power of direction as to the operation of the fund.  The fund is financed by 
practising solicitors for the purpose of reimbursing clients whose funds have been 
mis-appropriated by solicitors.  The fund has operated successfully for many years 
paying out 100% of all claims admitted.  This provides the clients with greater 
protection than they have in depositing funds with other financial institutions. The 
operation of the Guarantee Fund should remain undisturbed. 

10. With regard to the commencement of application of the Bill the provisions should not 
be retrospective.  The Commission should only be entitled to consider complaints 
which have originated from an event occurring after the commencement of the Act. 
The Law Society Complaints Department should continue to deal with existing 
complaints and complaints arising from the events occurring prior to the 
commencement of the Act. 

11. Section 43 proposes that Notaries Public be practising solicitors.  I consider this to 
be entirely inappropriate.  The Law Society has performed the administrative function 
of looking after the Register of Notaries Public since 1992 and arranging petitions for 
the appointment of Notaries Public.  Previously this was done by an appointed Clerk.  
The appointment of Notary Public is entirely separate from the admission of solicitor 
and The Law Society have no supervisory control over Notarial functions.  This is a 
mater for the Court of Session. 

To apply for appointment as a Notary Public the person concerned has always had to 
be a solicitor. Most Notaries Public have their particulars and seals registered with the 
Foreign and Commonwealth Office for overseas certifications. There has never been 
a requirement for the solicitor to hold a Practising Certificate as a qualification.   

I was admitted as a solicitor by Decree of the Court of Session on 27th October 1960 
in terms of the Solicitors (Scotland) Acts 1933 to 1958.  I will continue to be a solicitor 
so long as I maintain my name on the roll of solicitors whether or not I hold a current 
Practising Certificate. I was constituted a Notary Public in terms of Act 23 and 24 
George V Chapter 21 by Decree of the Court of Session on 8th May 1963.  I do not 
see why if I can be a solicitor without having a Practising Certificate I cannot continue 
also to be a Notary Public. 
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The function of a Notary Public relates to certifying or counter signing documents.  
This is not a function which falls within an area of work which is reserved to a 
prastising solicitor.  This is authorised by the Court.   Many of the documents can also 
be signed by other recognised office holders e.g.  Ministers of Religion, Justice of the 
Peace, Civil Servants etc.  With the growth and the number of documents which are 
now required particularly for identification purposes, Passport Applications etc., it is 
important to have, particularly in rural areas, a good number of suitably qualified 
people available for members of the public. 

The proposed section would also mean that Notaries Public who are employed in 
central government, local government and industry and also in some cases as 
employees in private practice who don’t have Practicing Certificates will be arbitrarily 
removed from the Register of Notaries Public.  Section 58 of the Solicitors (Scotland) 
Act 1980 already provides that where a solicitor who is also a Notary Public is struck 
off the Roll of Solicitors and the name is also removed from the Register of Notaries 
Public.  This legislation is sufficient.  Section 43 should be removed from the Bill. 

12. There requires to be included in the Bill provision for an Appeal against any 
determination by the Commission in terms of Section 8 of the Bill, to the Courts or 
alternatively to an independent tribunal with a further appeal on any point of law to the 
Court of Session.  The Tribunal could be the present Solicitors Disciplinary Tribunal. 
Without a provision to this effect the legislation will not comply with The European 
Convention on Human Rights.  If such provision is not included in the Bill it is 
inevitable that proceedings in relation to this will following probably on the first 
significant determination by the Commission. 

I trust that the foregoing representations will be taken into account in the consideration of the 
Bill and appropriate amendments introduced to deal with them. 

On a wider front the Justice Committee may wish to consider as a separate issue, perhaps in 
conjunction with the Scottish Law Commission, the future of the legal profession in Scotland 
and how the provision of legal services are going to be delivered.  Problems are already 
beginning to emerge in relation to Civil Legal Aid and Advice and Assistance where fewer and 
fewer firms are prepared to undertake this work because they can only do it at a loss.  In the 
days before Legal Aid solicitors acted for clients in both Civil and Criminal matters  on a pro
bono basis through the Poor Rolls which were established in the High Court and the Sheriff 
Courts.  These operated on a rota basis. These disappeared with the advance of Civil Legal 
Aid in 1949 and Criminal Legal Aid in the mid 1960’s. Nowadays because of the overheads 
which exist in the running of any legal practice no one can afford to do much pro bono work or 
undertake Legal Aid work  which does not produce a profit. 

There is a mis-conception which is held by the general public and indeed by most people 
outside the legal profession that solicitors make a lot of money.  While undoubtedly those who 
are partners in large commercial firms and in firms with niche activities can make substantial 
sums, the ordinary practitioner is not in that category.  The most recent Law Society survey 
for 2005 shows the average earnings of a sole practitioner as being £67,000.  The range is 
quite wide and can be less than £30,000 for full time work.  Most solicitors in private practice 
work very hard and many of them for longer hours than the average Civil Servant.  Depending 
on the structure of the business most firms have to work between two thirds and three 
quarters of the year in order to meet their annual overheads and before the equity partners 
earn a penny for themselves.  Overheads are increasing all the time and a compensation 
order of £20,000 would have a considerable impact on even a medium sized firm which could 
cause serious problems for the firm and possibly destabilise the partnership.  Legal practices 
make a very substantial contribution to their local economy and provide employment for a 
considerable number of people.  The loss of a firm or a restriction in its field of activities which 
might be brought on by legislative changes because of risk management factors,  could result 
in substantial redundancies. 

There undoubtedly will always be a need for Lawyers of some kind but the time may come for 
them to be absorbed into some form of public legal service similar to Doctors in General 
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Practice.  I am sure that this would be welcomed by many members of the profession.  The 
public defender agency has been recently set up and this could be expanded to deal with the 
bulk of the criminal representation business before the Courts using employed solicitors and 
advocates.  A similar body could be set up to deal with civil court actions and claims.  There 
could be a similar government agency set up to deal with domestic conveyancing employing 
solicitors, conveyancing practitioners and paralegals.  This could be an extension of  
Registers of Scotland Agency with local branch offices. 

Although Estate Agency in most areas of Scotland is largely in the hands of solicitors, if the 
conveyancing is detached this activity can be hived off as a separate business for which no 
legal qualification is required. 

The main areas remaining are company and commercial work and executry, trust and private 
client work.  While these could be nationalised they are probably more appropriately left to 
private enterprise.  Having said that, however, there is a case for total and partial deregulation 
and to allow solicitors practices to operate purely commercial enterprises with no professional 
regulation and no requirement for professional indemnity insurance.  This would totally open 
up the market, allow firms to become multi disciplinary entities and to operate with others in 
free competition in the market place. The Clementi Report seems to point that way for 
England.

There is also a school of thought emerging that the law and the legal systems of the whole of 
the UK should be merged.  There is a concern that the intensive legislation by the Scottish 
Parliament is causing wider and wider differences particularly between the Scottish and 
English parts of the UK and that this may not be in the greater interest of the UK as a member 
of the EU and in national and international commerce. 

Finally I have had the impression for many years that the Westminster Government and more 
recently to some extent the Scottish Government have something against lawyers in private 
practice.  This I have found surprising as many of the politicians are lawyers.  I wonder 
whether this is based on jealously in the mistaken belief that lawyers make a lot of money or 
whether it may be fear because historically, lawyers have been the driving force behind most 
revolutions. 
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Submission from Richard Ward for the Legal Profession and Legal Aid (Scotland) Bill 

If this bill is not amended it will have a detrimental effect on the quality of life of Scottish 
people.  The quality of legal services to clients will be worse and an excellent legal system will 
have been irretrievably damaged. 

The Scottish legal system is recognised as one of the best in the world.  Changes should be 
based on reality.The vast majority of clients are extremely happy with the service they have 
from their own solicitor although they may have a different perception about other solicitors.   

If a solicitor is negligent he should be liable without limit for the losses resulting from his 
negligence in the same way as a doctor, accountant, plumber etc would be, and the same 
procedures should operate for awarding compensation, i.e. through the courts. 

If the Board can award up to £20,000 against a solicitor for inadequate professional service 
the solicitor will inevitably have to “guard his own back” This will result in solicitors: 

declining complex cases  
declining clients perceived as potentially difficult  
having to impose more cumbersome and expensive procedures in case things go wrong.   

That will increase client dissatisfaction, increase the number of complaints and increase the 
cost of dealing with complaints – everyone will lose. 

Compensation limit
The present limit of £5,000 should not be increased.  The Scottish system is different from the 
English one and the English white paper solution should not be imported to Scotland. 

Representation on the Board
At least one practicing solicitor should be included on the board. 

General levy (estimated at £120) 
Governments are not good at estimating running costs of new bodies, organisations, 
projects.  If there is to be a general levy imposed on solicitors it should be at a fixed amount 
subject to inflation increases. 

Specific levy
This is a very unreasonable proposal.  If the argument is “polluter pays” the way to achieve 
this is by  applying a higher levy to those solicitors against whom inadequate professional 
service complaints are upheld.  Most solicitors and most members of the public would see 
that as fair.  It is very unreasonable to impose an obligation to pay a specific levy - £300? 
£400? £500? to be paid by the solicitor even if the complaint is unjustified – especially in our 
line of business where dissatisfaction (particularly in contentious matters) is sometimes 
inevitable even if the solicitor may have done a perfect job. 

When some people learn that solicitors have to pay e.g. £300 for processing of a complaint 
(even if the complaint is found unjustified) they will rightly assume that the solicitor may pay 
them £300 to get rid of the complaint rather than pay £300 to fund the complaint and then 
have to deal with it.  Most members of the public would not dream of doing that, but a 
significant number would.  It will happen.  It would be naive to think otherwise. 

How would a joiner feel if he had to pay £300 for each unjustified complaint? 
Would that be acceptable to a teacher – a doctor – a politician? 

How would you feel if someone complained about you personally without good reason and 
you (not they) had to pay £300 to pay for their complaint based not on negligence but purely 
on inadequacy of service. 

Young people will be scared to become solicitors
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The majority of young people thinking of becoming solicitors want to be “high powered” 
corporate lawyers – probably because of their perception based on films and TV shows.  
There has been a dramatic reduction in the number of young people interested in a career 
handling “ordinary” legal business.  Tell these people that 

they can be “fined” £20,000 if the service they provide to any of the many clients they will 
have to act for simultaneously is deemed “inadequate” and that  

they will have to pay £300 for an unjustified complaint  

and there will be a shortage of lawyers, and reduced competition between legal firms, 
resulting in increased costs to clients. 

There will be “advice deserts”.  An increasing number of people would be unable to find a 
solicitor to act for them – especially potentially difficult clients, clients outwith the main 
population centres and clients with jobs which are potentially problematic. 

If these changes are brought about as proposed, the Scottish Parliament will be responsible 
for having created an antagonistic relationship between solicitors and clients and will at a 
stroke have destroyed the spirit of mutual co-operation and respect which exists in the vast 
majority of cases now and results in a very high level of client satisfaction. 

Summary

1. Retain £5,000 as the level of compensation. 
2. Provide for solicitor representation on the board. 
3. Enable right of appeal to the court. 
4. Cap the general levy. 
5. Drop the proposal to charge the specific levy in all cases of complaints.   
6. Instead apply a higher levy in cases of upheld complaints. 
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Submission from Alistair Beckett for the Legal Profession and Legal Aid (Scotland) Bill 

GENERAL

The changes proposed in the Bill will have a disastrous effect on the ability of members of the 
public to have Access to Justice. 

It is a fundamental part of any democratic society that citizens should not only have rights, but 
that they should have the means of defending and upholding these rights: even when the 
citizen’s opponent is the state. 

It is universally accepted that the law is more complex now than it ever has been. Why this is 
so, and whether it needs to be this way is another question. The fact remains that it is 
practically impossible for the average citizen to know or find out (a) what all of the law is, and 
(b) how to go about using that law without specialist help. 

Citizens therefore need access to trained, knowledgeable and skilled people who are able to 
guide them through the law. 

There is no point in having rights if one cannot do anything about them. 

While advice agencies do a sterling job, it is not possible for them to cover all the areas in 
which citizens require advice, assistance or representation. It is simply not realistic to expect 
their staff to amass the knowledge and skills acquired during 

(a) four to five years’ study at university undergraduate level, 

(b) one year’s compulsory postgraduate study, 

(c) two year’s practical training 

(d) experience acquired. 

Asking them to do so would be like asking a volunteer first-aider to work as a OP or a general 
surgeon at a hospital. 

In the same way that citizens need doctors for their physical and mental health, they also 
need solicitors for their social, constitutional and democratic health. 

Any system which limits or restricts access to justice for society as a whole or for identifiable 
parts of society is therefore a bad system and one which runs counter to any well-reasoned 
and socially just political policy. 

What is the current situation for high street solicitors in areas such as Dumfries & Galloway? 

In the main, access to justice through qualified legal advice and representation in Scotland is 
uncoordinated and entirely dependent on private practice fulfilling the social need. Private 
practice law firms can only be run as commercial organisations. They do not receive any 
regular or predictable funding from any source. Their predominant sources of income are 
case or transaction-based. In an area such as Dumfries, when acting for ordinary citizens, 
these come either from 

(a) the client, 

(b) any funding arrangement or rights which the client may have (such as legal expenses 
insurance), or 

(c) state funding through the Scottish Legal Aid Board for the poorest (and, by definition, most 
vulnerable and most in need). 

Market forces work on (a) in the same way as any other business. (b) is of limited extent for 
the most common forms of legal assistance required by the ordinary citizen (wills and estates, 
conveyancing, family law and divorce, and court representation), due to the unpredictable 
nature and extent of the amount of work and therefore funding required. It has been said that 
insurance companies have too much sense and financial acumen to allow themselves to be 
drawn into that! 

Legal Aid is the poor relation of the law. In some areas (for example children’s cases), the 
remuneration paid has remained unchanged since 1992. Solicitors have no control and or 
influence over what is paid under the legal aid system, and rates are extremely low compared 
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to the rates which can be claimed from an unsuccessful opponent in expenses (costs) in a 
civil court case. 

Most solicitors in private practice in this area are self-employed, either in partnership or as 
sole traders. Their only income comes from profit from the business. Typical costs include: 

a. Staff costs. Each solicitor in private practice in this area supports not only their own job but 
between one and two others. Shortage of trained staff means that solicitors in this area have 
to compete with local authorities and city practices to attract and retain staff. There is 
therefore no particular difference between wages earned by staff in offices in this area and 
those earned in the public sector or in more lucrative areas of business (e.g. city commercial 
work).

b. Premises cost. Firms in this and similar areas tend to be small. The more accessible or 
central an office is, the higher the costs in rent and rates. This means a proportionately higher 
financial burden on each solicitor 

c. Insurance. All solicitors are obliged to have insurance to cover amounts up to £1.5 million. 
The premiums, even with full no-claims discount, come to several thousand pounds per 
solicitor. 

d. Professional subscriptions and guarantee fund contribution. The guarantee fund is a “kitty” 
to which all solicitor principals (partners and sole traders) in private practice contribute. It 
provides a fund from which compensation can be paid to clients who have lost out as a result 
of dishonesty on the part of a solicitor. In effect, it is privately-run criminal injuries 
compensation for financial loss. These two items add over £1000 per solicitor to the annual 
costs bill. 

Earning capacity is finite. Despite the introduction of block fees for some forms of legal aid 
work, most work is still charged on the basis of a time charge. A rate is set (or agreed with the 
client) for the work and time spent on the case or transaction has to be accounted for. Only 
work spent on the case is paid, therefore a solicitor’s Seaming capacity is limited by the 
amount of time he can work. This is why work-life balance is such a major issue in the legal 
profession. In order to make up for low rates (for example legal aid), where it is not possible to 
charge more per hour, solicitors can only work more hours, which affects family and other 
non-work areas of their lives. 

This leads back to the point about non-qualified staff. Solicitors have to do most of the work. If 
it was possible to have the work done by non-qualified staff, solicitors would have been doing 
it already as a matter of commercial sense. 

The situation is that many solicitors firms are operating on extremely tight profit margins. It is 
well known that high- street practice is the least profitable area of the law these days, and that 
it carries the most stress. The client are all ordinary people dealing with some of the most 
stressful situations they will ever encounter in their lives (bereavement, divorce, losing 
children, moving house) and, as a result require considerable support. Given ordinary 
people’s lack of knowledge as to how the law operates, expectations can be unrealistic and a 
high level of communication isrequired if problems (and therefore complaints) are not going to 
arise simply through misunderstanding and. lack of communication. Misunderstandings lead 
to friction and complaints. 

High street clients are therefore high-maintenance, high-risk clients and take up a significant 
amount of the time a solicitor has to try to earn what he or she needs to cover costs and make 
a living. 

Because of these factors, together with unrealistically low rates, many legal firms are, for 
example, withdrawing from legal aid. As an illustration, at Kirkcudbright Sheriff Court, there 
are only two firms prepared to sign up to the duty scheme. One of them is from Dumfries. We 
therefore have the situation where, out of five firms practising in the Stewartry, only one is 
prepared to carry out that form of legal aid. 

At the moment the main factors behind such decisions are: 

a. Low pay 

b. Low or non-existent profit (affecting personal income) 
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c. High time commitment and work level 

If, in addition to these commercial factors, a much higher risk profile is added, then the 
balance will be tipped even further away from legal aid work for many more firms. 

What is the extent and what are the consequences of the risk imposed by the Bill? 

There are three aspects to this: 

1. The widening of the category of complainers; 

2. The possible financial consequences of complaints; and 

3. The inevitable financial consequences of the levy. 

The Bill proposes to enlarge the capacity of persons who can complain to anyone affected by 
the actions of a solicitor. In an adversarial (client against opponent) area of work, such as 
family law and divorce, this means that the opponent can complain that a solicitor’s actions 
has affected them even when the solicitor has been doing their job properly and following 
their client’s legitimate instructions. Quite apart from the private practice implications, 
Procurators Fiscal would also be affected. Solicitors in local government would be affected. 

Widening the capacity of persons who can complain will automatically mean 

a. the number of people complaining will grow, 

b. the time required to deal with complaints will grow, thus eating further into the number of 
hours there are in the day to do one’sjob, 

c. the chance arises that one can be complained about for doing one’s job correctly and 
properly.

This last in particular, is patently a ludicrous situation in which to place anyone. It is short-
sighted in the extreme to introduce an unfair system and simply hope that it will “sort itself 
out”.

The financial consequences are potentially fatal for many firms already on the edge of what is 
financially tolerable in the high street. 

1. More complainers means more cost in dealing with these complaints. 

2. While at the moment, complaints are funded by the legal profession, much of the work is 
done by unpaid volunteers — solicitors and lay people in equal proportions — who do not 
charge for their time. This option is not going to be available to a state-run body. This means 
yet more cost. 

3. Having to pay a levy just because someone has complained — right or wrong — about you 
is a situation that the vast majority of solicitors (and probably the vast number of ordinary 
citizens if they were put in a similar position) find grossly unfair. In effect solicitors would be 
penalised even when they had done nothing wrong. Describing this as “polluter pays” may be 
a catchy piece of propaganda, but it is grossly misleading. It will not even be established that 
the person paying has polluted anything, and even if they are completely exonerated, they will 
still have to pay, with no refund. 

4. The consequences of compensation — a direct import from English proposals — are 
horrifying to virtually all solicitors in this area. Given the current system as proposed in the bill, 
the insurers who provide cover for the profession are questioning whether it would make any 
sense for them to provide cover for such “compensation”. They feel that they would be signing 
a blank cheque without further details of how this “compensation” is to be assessed and what 
principles are to be applied in determining liability. This leaves the situation where solicitors 
could be left with no insurance cover for an amount which would bankrupt the overwhelming 
number of firms in an area such as Dumfries and Galloway. Few solicitors (and none in this 
area) enjoy limited liability. Whatever happens financially to solicitors’ firms happens to 
individual solicitors and to their families. 

Faced with the costs and a risk profile such as this, the cost-benefit analysis of working as a 
solicitor in the high street is tipped decisively. The costs and risks become enormous and the 
benefits are already marginal. 
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Commercially, only one decision makes sense: move out of the high street. 

It has been stated that additional costs can be passed on to the client. While this may be true 
(depending on market forces for privately-funded work), it is totally misleading for legal aid. 
Legal aid rates do not even keep pace with inflation and solicitors have no say on what the 
will or will not charge. The choice is black or white: do the work at the existing low rates, or 
stop doing the work. 

1 am happy to challenge the committee to think of one good reason why solicitors should 
continue to offer high street legal work. 

What are the consequences of solicitors moving off the high street? 

Clients 

The prognosis is simple: people will be unable to find and obtain the services of a solicitor to 
deal with their legal affairs. A situation on a par with the current crisis with dentistry will be 
repeated all over Scotland. 

“High street” firms, particularly outwith the cities earn their living from the following types of 
business: 

a. Conveyancing. Local knowledge is essential in this area to safeguard people’s interests in 
what and where they buy. With increased regulation regarding environmental issues and the 
increased risk of environmental change on housing, this knowledge is going to become even 
more important. The very conveyancing system in Scotland itself relies on solicitors accepting 
personal responsibility for completion of transactions (through letters of obligation) and further 
relies on the fact that the person on the other side of the transaction being able to rely on the 
solicitor’s professional integrity and reliability. Conveyancing represents the legal side of the 
largest financial transaction most people will ever make on their own account. Accordingly the 
stress factor for clients is high and the risk of complaints is high. 

b. Family law. This is seen as one of the lowest paid sectors in the legal profession and a 
disproportionate number of practitioners are women. Family law practitioners are subject to 
enormous pressure as they try to guide anxious and often distraught clients (often going 
through the most stressful time of their life) through the case. In this area more than any, 
expectations are based on rumour, gossip and what someone’s friend got from their divorce. 
Further much of family law relates to the care and welfare of children. Something going wrong 
in this area could have huge ramifications to a child’s development. The responsibility is 
therefore enormous. A huge amount of work is needed to educate the client in what courts 
can and cannot do. The risk of complaints in this area is disproportionately high. 

c. Executries. Again, this area requires dealing with clients when they are at their most 
vulnerable (through bereavement) and therefore under enormous stress. 

d. Criminal law. Again, another are of law dealing with stressed individuals, many of whom 
are facing life- shattering consequences. In this area, the constitutional implications of citizens 
being able to defend themselves against criminal allegations are most acute. Again, however, 
this area is predominantly funded by legal aid, and therefore income levels are unrewardingly 
low.

It can thus be seen that the high street practice is the main gateway for people to access 
information and services 

affecting the law as it relates to the average person in the street. 

The simple fact is that if firms are squeezed out of provision of this sort of service — either 
financially or through the risk of personal financial ruin — then for most citizens, many of their 
rights might as well not exist. 

“Access to Justice” would be a meaningless abstract concept. 

The Public Sector 

There are four main public sector organisations which rely on private sector high street legal 
firms in order to carry out their functions, namely: 
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a. The Procurator Fiscal Service 

b. The Sheriff Courts 

c. Local Government 

d. The Registers of Scotland 

Procurators Fiscal are concerned about the impact on the way in which criminal cases are 
dealt with in court. They have spent a considerable amount of time and effort in implementing 
recent reforms in criminal court work. All of these reforms are predicated on the assumption 
that there will be a solicitor representing the accused person (in cases involving some sexual 
offences, it is compulsory that a person be represented rather than conduct their own 
defence). 

Many of the reforms require active co-operation between Fiscal and defence in order to 
prepare the case and avoid wasted time at court for the courts and for witnesses. Witnesses 
are now rarely interviewed by the defence as papers are disclosed at an early stage. Fiscals 
can be confident that such sensitive material does not reach the accused. Witness statements 
cannot be disclosed to an accused person and the crown authorities would vehemently 
oppose any provision which would allow this. Fiscals have large numbers of cases to conduct. 
Courts have to fit these in. This means that the majority of criminal cases in Scotland take 
very little time in court. The issues in each case have been distilled down by work done 
behind the scenes by Fiscal and defence. If every matter arising in a criminal case had to be 
dealt with in court, waiting lists would explode and delays would reach biblical proportions. 
Fiscals see this happening in cases where an accused chooses to be unrepresented. 

Fiscals are therefore concerned that the current court system would break down if there were 
no experienced private practice solicitors to do the background work necessary to keep the 
justice system working. 

Local government solicitors in this area are concerned that (a) their workload will increase 
beyond their ability to deal with it through similar factors, but more importantly (b) that cases 
will not be properly dealt with. Many of their cases involve social work or education 
departments dealing with children — usually particularly vulnerable children — as well as 
adults with special needs and people with mental illness. They cannot represent the local 
authority with all its duties and responsibilities and, at the same time, be aware of all the 
factors affecting the person at the centre of the dispute and safeguard their interests as well. 
They see their role as trying to bring cases to a conclusion in the best interests of the person 
with whom their client department is concerned. They are therefore acutely aware that the 
individual’s perspective on matters needs to be properly represented if a proper solution is to 
be found. 

Local government solicitors are therefore concerned that the vulnerable will be prejudiced if 
there is no one to advise and represent them properly. 

The Registers of Scotland are responsible for the Land Register which determines ownership 
of land in Scotland. Currently they are in the middle of an enormous exercise (at considerable 
public cost in terms of time, effort and resources) to modernise the registration of title to land. 
Known as ARTL (Automatic Registration of Title to Land), this will, it is claimed provide 
Scotland with a modern, reliable and fast system of land registration. However, as currently 
planned, it will need solicitors who are qualified and experienced enough to use it. 

Conclusion 

I regret the length of this submission. Unfortunately, the Bill has the advantage of glib and 
easy solutionsto a perceived problem. However as the committee will be aware, there are 
rarely easy answers to difficult situations. The manner in which citizen’s rights are enforced in 
Scotland is far from simple: to think otherwise is wrong — even dangerous — and those who 
try to pretend it is simple tend to be missing the point. The danger is that the difficulties of the 
situation will be discounted or not believed until it is too late and the damage is done. As with 
any other area of expertise, once that expertise is lost, it is hugely difficult to recover it. This 
country has seen that with many industries and economic sectors. It is therefore essential that 
the committee has the full facts before it to come to a reasoned and balances view. 
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There is no legal equivalent in Scotland of the NHS. While a system (for which the state 
accepts responsibility) exists for the physical and mental health of citizens, no such co-
ordinated system exists for the social, legal and constitutional health of the average Scot. The 
state takes no responsibility for such s system rather than through the inadequate medium of 
legal aid. Instead the state is content to rely on private practice filling the void, but taking no 
responsibility itself for supporting such essential provision. This Bill is the ultimate expression 
of trying to claim public authority over the legal profession without any public responsibility. 
Authority and responsibility are two sides of the same coin and to have one without the other 
is simply unfair. 

This Bill is fundamentally flawed and needs to be drastically amended. 
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Submission from Brian Robertson for the Legal Profession and Legal Aid (Scotland) 
Bill

I would like submit comments on the Scottish Executive's proposals to establish a Scottish 
Legal Complaints Commission and stop the Law Society of Scotland from investigating 
complaints against its members. I am a solicitor aged 50  with almost 30 years in private 
practice. I have worked in both large and small legal firms.

Having considered the Bill, I am concerned that:- 

1. The proposal to have 4 lawyer members does not stipulate that they should be 
practising solicitors. I feel that it is important that when considering any complaints, the 
Commission should consider the context of any complaint and the current legal environment 
in which the complaint is made.   
2. The members of the Commission will not be truly "independent", given that the 
members are to be appointed by the Scottish Ministers. I do hope Scottish Ministers and 
MSPs will introduce similar provisions to police their own conduct. I shall be more than happy 
to serve on the panel that appoints members to serve on that Commission.  
3. The increase in the maximum level of compensation to £20,000 is excessive. This will 
encourage spurious complaints and there are pieces of legal work that just won't be done. It 
would not be worth the risk. Why charge £50 for a Codicil to a Will when there is a risk that 
you could end up paying £300 for a rejected complaint ? Much better to tell the client to go 
away and do it themselves. If they get it wrong, the Legal Profession is not at fault nor at risk 
and there is every chance that a Lawyer will be required to resolve the problem for which he 
or she can charge fully. 
 In the real world, it is not always possible to manage a client's expectation. Things do 
sometimes go wrong, and although this is not always attributable to the professional services 
of the solicitor, clients do not always see this. A court case does not go the way a client 
expects. Loan instructions from a lender are not received until the very last minute, delaying 
the settlement of a house purchase.   If a client believes that he or she may get an award at 
this level, this may positively encourage the client to pursue a trivial complaint. A Client will  
ask for  £200 or he complains. What do we do ? Pay him £200 or end up paying £300 for the 
complaint. We can't even complain about this to anyone because of client confidentialty. 
4. The proposed specific levy of £300 on practitioners who generate a complaint is 
unfair as it is payable irrespective of whether the complaint is upheld or rejected.  If a solicitor 
in the course of the year receives 5 complaints, which are later determined to be unfounded, 
the solicitors has not only expended valuable time in responding to the complaints, but is 
charged £1,500 for the Commission to assess the complaints and reject them. Why should 
the solicitor have to pay this levy, if a complaint is not upheld? Should there not be a 
corresponding requirement for a complainer to make any payment when lodging a complaint 
or for the complainer to bear the £300 cost in the event that the complaint is rejected? As 
soon as these rules come into force, Solicitors throughout the country will be asking their 
clients to pay a levy or they will increase their fees to cover this additional expense. 
5. The only appeal against a finding of inadequate professional service is to a 
committee comprising other members of the Complaints Commission and not to an 
independent appeal body or court.   

I do not feel the proposals strike a fair balance between the need to protect members of the 
public in circumstances where a solicitor has provided an inadequate professional service and 
the need to protect the interests of individual members of the profession.  

This proposed body is unfair and unjust. Solicitors are easy targets but the changes will lead 
to people being denied access to solicitors. Small out of city firms will wither and die. 

635



LB559 

Submission from Robin Rhaney for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing with regard to the levy which it is proposed be paid by all practising solicitors to 
fund the establishment and functioning of the Scottish Legal Complaints Commission. In my 
view this levy should be payable only by solicitors in private practice. It would be inequitable 
that public authorities (ultimately the taxpayer) should be required to pay it on behalf of their 
staff, or that solicitors in the public sector should require to pay it themselves. 

The purpose of the Scottish Legal Complaints Commission primarily relates to the 
management of complaints about provision of inadequate professional services. It will 
determine which are "conduct" complaints, and which are "services" complaints. It will then 
determine procedure, investigate and adjudicate in relation to services complaints only. 
Conduct complaints will be remitted to be dealt with by the existing disciplinary bodies, as 
before. The establishment and running of the Commission is to be funded by an annual 
general levy, to be paid by all practising advocates and solicitors. 

It is inequitable that all practising solicitors should be expected to fund the Commission.  The 
issue of inadequate professional services only arises in relation to private practitioners. For 
public sector solicitors, such issues would be dealt with in the context of an 
employer/employee relationship. An in-house solicitor who was failing to provide an adequate 
professional service would be subject to his/her employers disciplinary rules, and might 
ultimately be dismissed. It is inconceivable that a dis-satisfied employer in this situation would 
make a complaint to the Law Society rather than take disciplinary action. In any case, the 
Commission's powers under section 8 to reduce fees, pay compensation etc., have no 
application in an employment situation.  Additionally, the public sector usually has insurance 
in place to cover losses arising from the actions of employees, including solicitors. 

Clearly it is the intention of Parliament that the cost of regulating the profession should be met 
by the profession, and not by the taxpayer. 

If the levy is payable by public authorities in respect of every practising solicitor they employ, 
this aim will be defeated. The taxpayer will be funding a body whose function is entirely to 
police solicitors in private practice. 

I would therefore submit that the levy should be paid only by solicitors practising in the 
private, not the public, sector, and would ask that an appropriate amendment be made to the 
Bill.
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Submission from Alexander Morrison for the Legal Profession and Legal Aid 
(Scotland) Bill 

I wish to make certain representations in relation to the establishment of the Scottish Legal 
Complaints Commission. I have considered the terms of the Legal Profession and Legal Aid 
(Scotland) Bill.   As a Solicitor, I broadly welcome the introduction of an independent 
Commission to deal with service complaints against solicitors.  However, there are a number 
of issues which concern me which are as follows:- 

1.   The proposed levy system seems to me to be unfair.  There is a proposed general levy for 
all solicitors to fund the commission and I can appreciate the need for such a levy.   
However,I note that there is also a proposed levy of approximately £300 being made by the 
Commission and payable by the solicitor even where the complaint is not established.    It 
seems remarkable that a financial penalty is payable by a solicitor who is exonerated by the 
Commission.   I am not aware of similar penalties for other professions.   Such a penalty is 
clearly inequitable. I find it difficult to find an argument to support additional funding being 
provided by people who are wrongly accused of providing a poor service.     

2.  This system of funding will inevitably restrict clients’ access to justice.    With a potential 
£300 penalty for every case taken on, there is obviously very little incentive to take on poorly 
paid legal aid work.   Huge numbers of cases pay a fee of less than £50 and I simply cannot 
see solicitors being willing to risk taking on cases where the level of payment is low. It would 
not make good business sense.    This would be a very unfortunate result.  Such cases 
obviously can be extremely important to an individual and they will be much less likely to be 
able to get assistance.

In addition, I believe that there are types of work where people will have difficulty obtaining 
representation because the solicitor believes there is a high risk of a complaint. A clear 
example is cases involving mental health issues.  Scotland has set up its own system of 
mental health tribunals with a system of appeals and reviews.  My perception is that the 
Mental Health Tribunal for Scotland has worked well and the system is widely used.  
However, the patients who are seeking reviews will often be dissatisfied with the outcome of 
the case.    Often appeals and reviews go against them due to medical evidence.  They are 
very likely to blame their legal representative when a case is decided against them.   
Accordingly I see access to justice being restricted for a very vulnerable group.  I would not 
have thought that the Scottish Parliament would want to discover that such a vulnerable 
section of society cannot get legal representation.  I certainly believe that is a likely 
unintentional effect of the proposed levy on complaints.  

I would anticipate that there might be similar difficulties with victims of domestic violence.    
Clearly, a legal representative will not always be able to get such victims the remedy that they 
seek such as exclusion orders with powers of arrest. I think it is already a matter of concern 
for the Executive that less and less firms are willing to do civil legal aid work.   The statistics 
provided by the Scottish Legal Aid Board show a considerable decline in the number of legal 
firms undertaking such work.    My own view is that the levy on complaints will probably 
further diminish the number of firms willing to carry out this sort of work for low paid and 
vulnerable sections of society. 

3.  I am also concerned by the proposal to increase the maximum sum payable by solicitors in 
a case for providing an inadequate professional service from £5,000 to £20,000.  I assume 
that this figure has simply been copied from  England.  I think it is important to emphasise that 
the penalty imposed is not the only penalty payable.    It is not a ceiling on negligence claims.  
A negligence claim would be decided in addition to an inadequate professional service 
penalty. As I understand it, inadequate penalty service penalties do not apply in other 
professions.   On that basis, I would suggest they should not be too high.   I am concerned 
that penalties for any sort of failure are simply going to increase fourfold. I believe that the 
overall result of the new maximum penalty will be to reduce the number of solicitors engaged 
in practice and further restrict the publics access to justice. 
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4.  I would also feel that some cap should be kept on the running cost of the Commission.   
Obviously if the costs did spiral out of control then if it is to remain self funding the general 
levy in complaints would need to be higher.  If the levys became prohibitive, then there would 
be a reduction in the number of solicitors in practice, which would result in a decrease in the 
number of solicitors available for the public to consult.      

5.  I would also have thought that there would need to be some right of appeal from the 
decision of the Commission. I note that it is proposed that there is no such right, which would 
appear to me to be contrary to natural justice.

I would accept the idea of the new Commission is to increase public confidence in the system 
of dealing with inadequate professional service complaints against solicitors. My concern 
however is that the public will suffer.     A lot of members of the community will be unable to 
obtain legal representation.   I believe with a more equitable levy system that this difficulty 
could be overcome.      

To be successful, the new Commission will have to increase public confidence in the system 
of dealing with IPS complaints against solicitors. My own view is that the Bill as it stands will 
not significantly assist the public.  The restriction of access to justice seems to me the worst 
effect of the legislation. Until now, the Executive have professed to be very anxious to 
increase access to justice.  I would suggest that there should be much wider consultations 
before this Bill passes on to the Statute Book.
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Submission from Stewart Rennie for the Legal Profession and Legal Aid (Scotland) Bill 

I wish to raise some observations on the LPLA Bill. 

By way of Background I am a Solicitor who was admitted in 1989. I am a partner in a 7 
Partner firm with 37 employees. We are a medium sized commercial firm with offices in 
Glasgow and Edinburgh. 

My observations are as follows :- 

Perceived Problem 

It seems to me that the perception of the general public is that complaints rise substantially 
every year and that lawyers do nothing about this. This is fuelled by the press who always 
focus on the percentage increase in complaints. However the actual number of complaints 
when measured against the total number of legal transactions carried out annually is very low. 
Any percentage increase from a low basis can make for a good headline whilst not reflecting 
the full picture. Further any increase in the number of complaints must be measured against 
the vast increase in both the number of solicitors in practice and the number of legal 
transactions now carried out. e.g. while I started practising people normally only had one 
mortgage and would only change this if they bought a new house. Nowadays it is common for 
people to change mortgage suppliers every two to three years in search of a better deal. 

Legal Services Complaints Commission 

My biggest concern is in relation to the constitution of this body. The Law Society has already 
agreed to the constitution of an independent complaints body, which is something that few 
other professional bodies have done. However its constitution on a majority of lay members, 
with no right of appeal against its decisions does not make me feel that I will obtain a fair 
hearing of my case or that my human right to a fair hearing and due process is being 
respected. A finding of IPS could lead to an award of up to £20,000 against the individual 
solicitor. There is no obligation on that Solicitor’s firm to meet this payment and there could 
therefor be disproportionate hardship caused to an assistant or junior solicitor. We can all 
make mistakes and get things wrong, would anyone do their job with confidence if they knew 
that a complaint could force them to pay up to £20000 from their taxed income.  There are 
very few criminal offences where such a swinging penalty can be imposed on the offender 
and the nature of the penalty is disproportionate. If a client has lost money through the 
solicitor’s negligence then it is right that they be compensated for this and all Solicitors firms 
carry professional indemnity insurance to cover this but to allow this penalty on top of this 
existing right to compensation imposes a double penalty. 

Access to Legal services 

One of the recent complaints levied against the Profession is that solicitor’s are reluctant to 
take on actions or complaints against fellow solicitors. My previous view of this for my firm is 
that as a matter of business, we will normally take on the case of a client who is suing his 
original solicitors. Our profession deals with negligence claims in all walks of life and it would 
be stupid to assume that solicitors are exempt from such negligence. However currently I am 
far more wary of taking on a client who has already used 2 or more firms as my experience is 
that such clients are normally more unhappy with the result than the level of service received. 
They often seek to blame the solicitor for the result and are far more likely to complain. In 
short, no matter the merits of their case they are likely to be problem clients and simply from a 
business point of view it is more hassle than it is worth to take them on. With the potential 
downside of a £20,000 penalty and having to meet the cost of any complaint I will be forced to 
looks at risk management far more stringently. I will be reluctant to take on cases of 
complaints against other solicitors in case I end up as the next complaint nor will I take on 
contentious issues where I suspect that a client’s unhappiness with the result will lead to a 
complaint about my conduct.  
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In summary I think the proposals in the bill will lead to an increase in “defensive” lawyering 
and in costs. There will be a great reluctance to take on difficult clients and cases. The 
increase in time that will have to be given to handling complaints (whether justified or not) is a 
handicap to a vital section of Scotland’s service economy. Lawyers are mainly highly trained 
skilled people with a substantial degree of commitment to a difficult and important job. They 
are human and make mistakes and complaints arise and must be settled. In this respect they 
are no different form the civil servants, politicians and journalists who will scrutinise this bill. If 
any of these groups can say that they would be prepared to accept such a complaints review 
body and penalties for inadequate (not bad or negligent) service then the Bill should proceed 
unamended. If they would not then this suggests to me that it needs further consideration. 
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Submission from Stewart Robertson for the Legal Profession and Legal Aid (Scotland) 
Bill

I am writing to you in connection with the draft Legal Profession and Legal Aid Bill.There are 
two principal areas on which I have concerns regarding the terms of the proposed legislation.
Firstly I am concerned that there will be no right of appeal to a court in respect of decisions 
given by the new disciplinary body which is to be set up for solicitors. This appears to me to 
be somewhat odd given the recent extension of Human Rights legislation in the UK and I 
would suggest is in breach of the European Convention on Human Rights. I can see no 
reason why solicitors in Scotland,many of whom have been at the forefront of pushing to 
extend the scope of Human Rights law, are now to be denied those same rights.
My second concern is with access to legal services in the rural areas. The legalisation as 
proposed and,particularly, those provisions relating to the costs of funding the new 
disciplinary body will place another financial burden on rural legal practices.This is likely to 
result in a reduction in the number of law firms and a consequent loss of choice to the 
consumer. The legal profession has,in common with others, had substantial increases in 
costs,eg for insurance,over the recent past and further costs will cause closures or mergers. It 
may well be that some small to medium sized towns in Scotland will no longer have a lawyers 
office and thus the public may have difficulties in obtaining legal services locally,with a 
resultant effect on access to justice and the costs of such services.
I trust that your committee will consider my views on the proposed legislation.
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Submission from Susan Edington for the Legal Profession and Legal Aid (Scotland) 
Bill

I have read the Consultation document and as a sole practitioner practising in the Scottish 
Borders would like to take this opportunity to respond. 

I do not support an independent Complaints Body but as it is understood that the Government 
wish to impose one upon the profession I would make the following points:-  

The Body must be better than the current system. 

The new Commission must be independent of government and not appointed by government.  

It must also have some solicitor representation. 

It must be ECHR compliant with an appeals procedure. 

It must be compliant with natural justice i.e. all costs should not be borne by solicitors 
especially if the complaint is frivolous or vexatious. 

The amount of compensation at twenty thousand pounds is too high and would drive many 
small firms out of business especially in rural areas.  That sum is out of all proportion to the 
harm occasioned by inadequate professional service. 

It will also lead to firms not doing the type of work which is particularly at risk of attracting 
complaints.

That will decrease consumer choice and access to justice. 

Negligence claims must be left to the courts as the proper forum. 

Any savings from dispensing with the office of the Scottish Legal Ombudsman must be 
utilised towards defraying the costs of what will be a much more expensive commission.  
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Submission from Tom Bain for the Legal Profession and Legal Aid (Scotland) Bill 

I do not believe the Commission as is proposed complies with the European 
Convention on Human Rights.  There should be an independent and low cost 
right of appeal from any decision made by the Commission. A full hearing 
before the commission should be paramount. 
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Submission from Anthony Mason for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing to you following the request for submission of evidence after publication of the 
above Bill. I am a solicitor in private practice and while I have used my firm’s headed paper 
the views expressed here are my own. 

While I am not in principle opposed to a new independent body to handle service complaints 
against solicitors in Scotland it must be clear that any new system must be an improvement 
on the present system to the benefit of the public and the profession. As the proposals stand I 
do not think that this has been achieved. 

1 I do not believe the proposed Scottish Legal Complaints Commission to be truly 
independent. There is insufficient right of appeal for the public and the proposals 
compromise the independence of the legal profession in Scotland. 

2  I agree with Lord Lester’s comments on the Bill and consider that the proposed 
commission is not ECHR compliant. Issues of negligence should remain a matter for 
the courts. 

3  The new body will cost more than the current system operated by the Law Society of 
Scotland. How is this to be paid? I can see no evidence that the proposed new 
system has been costed. To impose the burden of payment on the profession would 
be a major concern. This is likely to lead, at worst, to closure of smaller firms of 
solicitors with consequential lack of access to a solicitor in rural areas and, at best, to 
a lack of willingness in the High Street firms to carry out certain types of work. The 
public will have a poorer and more expensive service as a result. 

4  The “polluter pays” concept is flawed. Why should a blameless solicitor be required to 
pay for a system when complaints may be groundless? Moreover, solicitors in 
particular types of work e.g. matrimonial, executries, house purchase, etc. generally 
receive more complaints than other areas of work (e.g. corporate/commercial). 

It is my view that in all cases where a complaint is raised a reasonable application fee 
should be paid by a complainant. This would allay my concerns that 
vexatious/malicious clients would otherwise ‘operate the system’ in full knowledge 
that the solicitor was paying the cost of the mediation/hearing (at no cost to the 
complainant). The fee could be refunded if the solicitor was wholly to blame. A 
solicitor should not have to pay where the solicitor is found to be substantially 
blameless. 

5  The increase in compensation to be awarded in cases of inadequate professional 
service to £20,000 is unreasonable and unnecessary. The imposition of such a high 
level of compensation appears to be a direct import from England which has different 
issues arid problems. 

The cost of the proposed system will fall disproportionately on firms acting for the 
public rather than bigger corporate firms. Many such smaller firms will not be able to 
carry such a burden or will turn away from certain types of business particularly 
where the fee is small or profits are low. Consequently, High Street businesses 
throughout Scotland will be under threat and may close. Solicitors employ a 
significant amount of people and this could result in significant unemployment. 

6  The system being imposed appears to be an English solution for Scottish problems. 
The Law Society has improved its handling of complaints to a satisfactory level and 
yet seems to be being punished for its efforts. Many of the criticisms of the present 
system appear to be based on perception rather than reality. 
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Submission from Roger Mennie for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing with regard to the levy which it is proposed be paid by all practising solicitors to 
fund the establishment and functioning of the Scottish Legal Complaints Commission. In my 
view this levy should be payable only by solicitors in private practice. It would be inequitable 
that public authorities (ultimately the taxpayer) should be required to pay it on behalf of their 
staff, or that solicitors in the public sector should require to pay it themselves.    

The purpose of the Scottish Legal Complaints Commission primarily relates to the 
management of complaints about provision of inadequate professional services. It will 
determine which are "conduct" complaints, and which are "services" complaints. It will then 
determine procedure, investigate and adjudicate in relation to services complaints only. 
Conduct complaints will be remitted to be dealt with by the existing disciplinary bodies, as 
before. The establishment and running of the Commission is to be funded by an annual 
general levy, to be paid by all practising advocates and solicitors. 

It is inequitable that all practising solicitors should be expected to fund the Commission.  The 
issue of inadequate professional services only arises in relation to private practitioners. For 
public sector solicitors, such issues would be dealt with in the context of an 
employer/employee relationship. An in-house solicitor who was failing to provide an adequate 
professional service would be subject to his/her employers disciplinary rules, and might 
ultimately be dismissed. It is inconceivable that a dis-satisfied employer in this situation would 
make a complaint to the Law Society rather than take disciplinary action. In any case, the 
Commission's powers under section 8 to reduce fees, pay compensation etc., have no 
application in an employment situation.  Additionally, the public sector usually has insurance 
in place to cover losses arising from the actions of employees, including solicitors. 

Clearly it is the intention of Parliament that the cost of regulating the profession should be met 
by the profession, and not by the taxpayer.

If the levy is payable by public authorities in respect of every practising solicitor they employ, 
this aim will be defeated. The taxpayer will be funding a body whose function is entirely to 
police solicitors in private practice.  

I would therefore submit that the levy should be paid only by solicitors practising in the 
private, not the public, sector, and would ask that an appropriate amendment be made to the 
Bill.
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Submission from Inhouse Lawyers Group, The Law Society of Scotland for the Legal 
Profession and Legal Aid (Scotland) Bill 

I regret that it appears to be the general public perception that the current system is not 
working well.  Whilst I do not agree, I share the Council’s pragmatic view that complaints 
relating to inadequate professional service (“IPS”) should be dealt with by a non-Law Society 
body which will be viewed as independent both of the Law Society and the profession.  Such 
a body should however also be free of influence/pressure from other outside bodies including 
the Scottish Executive.   I would strongly oppose any attempt to hive off from the Law Society 
and the Scottish Solicitors’ Discipline Tribunal consideration of complaints of professional 
misconduct and I can see no justification for the proposed Commission to have oversight of 
the Guarantee Fund and the Master Policy.  These three areas are hallmarks of the legal 
profession in Scotland.  If removed or compromised, the profession’s traditional role in a 
society founded on respect for the rule of law will, in my view, cease “to be” and the provision 
of legal services is likely to become just another business activity with its practitioners 
pursuing only “the fast buck” and not the aims and ideals which brought me into the 
profession.    The need for regulation is clearly understood and accepted in areas where the 
public relies on their advisers fulfilling their fiduciary duties, and applying their professional 
skills diligently.  In relation to lawyers, the public has the benefits of the protections offered by 
the Law Society of Scotland – as augmented by the proposals in the Bill. However, in relation 
to legal services provided by non-lawyers (e.g. claims handling, will writing and executry 
business), the public does not have these protections. It is therefore disappointing that the Bill 
does not take this opportunity to extend public protection to those areas outwith the legal 
profession who offer legal services. To extend these protections would provide appropriate 
public protection, and would apply a level playing field to the provision of legal services. 

I have further concerns on the compatibility of the Commission to Article 6 of the ECHR.  The 
members of the Commission are to be appointed for a period of 5 years by the Scottish 
Ministers who will also have the right to remove members before the end of their term under 
limited circumstances.  The Commission can decide on service complaints.  However the Bill 
as proposed contains no external right of appeal leaving Judicial Review as the only route of 
challenge.  The limits of Judicial Review are such that any application is likely to fail.  This 
suggests therefore that the Bill is incompatible with Article 6 and so, by virtue of S29 of the 
Scotland Act 1998, is outwith the legislative competence of the Scottish Parliament.  

I fear that the sanctions available to the Commission under Section 8 of the Bill may result in 
a severe lack of access to justice. It should be noted that although the compensation element 
of an award in regard to IPS is limited to £20,000, which is large in itself, the cost to the 
practitioner of the other sanctions are not so limited, eg the rectification by the solicitor of 
errors by the solicitor and the taking of other action by the solicitor in the interests of the client 
as the Commission may so direct. Also these sanctions are not mutually exclusive. The 
parallel with the current situation regarding dentists is obvious.  Firms will switch from the 
risky areas and in particular concentrate on commercial work.  The fact that there is no 
effective right of appeal from decisions made by the Commission is simply untenable and the 
Bill will presumably be amended to remove this obvious incompatibility with Human Rights 
legislation at Stage 2. 

As an In House lawyer, I have practical concerns about the manner in which the Commission 
will be funded and in particular the annual levy which it would appear it is envisaged will be 
payable by all solicitors holding a practising certificate.  The practising certificate subscription 
for most In House lawyers is met by their employers and such solicitors are not entitled to 
provide legal services for members of the public – only for their employer.  I suspect that 
many employers will baulk at meeting this additional payment given that it would be unheard 
of for an employer to deal with any issue of inadequate performance by their employee other 
than through a disciplinary route.  The In House sector of the profession is its fastest growing 
area with the number of those employed in public sector and commerce being some 27% of 
those holding practising certificates.  From an  analysis of what such practitioners do, it is 
clear that only a limited numbers of employers decide to employ solicitors purely for the 
carrying out of work for which a practising certificate is required.  They are valued because of 
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the other skills and qualities which their training develops and enhances.  As an example, the 
Church of Scotland currently employs 11 solicitors with practising certificates, most of whom 
are entirely engaged in work which does not require a practising certificate.  Strictly speaking, 
the Church could function with only one Solicitor holding a practising certificate. 

In addition, faced with the possibility – even a remote one – that a vindictive employer, as well 
as taking disciplinary procedures, might also endeavour to obtain an award of compensation 
for alleged IPS, many In House lawyers may in future positively decide not to take out a 
practising certificate. 

The loss of this section of the profession would clearly increase substantially the levy to fund 
the Commission payable by those in private practice.  More importantly, it will imperil the 
viability of the Law Society to carry out its remaining functions both of regulation and of 
representing the interests of both the profession and the public – for example its much valued 
role of commenting on proposed law reform. 

I also fear that members of the profession in private practice may decide to take the decision 
not to have practising certificates for their staff unless they are working within the three 
categories of Section 32 of the Solicitors (Scotland) Act 1980 which requires solicitors to have 
practising certificates to prepare writs in relation to property transactions, applying for 
confirmation or documents in relation to court proceedings.  Should this occur and persons 
providing legal services are no longer required to be solicitors this could cause grave harm to 
the public who will no longer be able to know or differentiate between persons operating 
within the ethics of a properly regulated profession.  The Law Society has over the years 
dismissed from its ranks solicitors whose behaviour has fallen below the standards in the 
Practice Rules made by The Society under the powers in the Solicitors (Scotland) Act 1980.  
This legislation could potentially free up those persons to provide legal services to the grave 
harm of the public. 

The Inhouse Lawyers Group will be seeking exemption for inhouse lawyers from the 
requirement in Section 18, ie. the annual levy to pay for the upkeep of the new Scottish Legal 
Complaints Commission. 

Inhouse lawyers generate minimal complaints to the Law Society from the public and even 
fewer from their employers.  The move to have solicitors fund the Commission will result in 
many employers questioning the need to fund solicitors' practising certificates, and indeed 
may result in some looking at the employment of paralegals.  This will be to the detriment of 
the public and inhouse clients when they seek the provision of legal services.  It can also be 
expected to harm the Law Society as its members start to be largely private practitioners - 
even then firms may look more towards the employment of paralegals, a trend which is 
already underway. 

In regard to the powers of the Commission to deal with a services complaint against an 
inhouse lawyer, employers already have adequate remedies available to them (dismissal or 
disciplinary procedure) and any complaint by a member of the public would normally and 
indeed should be addressed to the relevant employing body.  Employed solicitors do not 
normally have PI cover themselves and where their employer does carry such cover it is often 
subject to an excess greater than one million pounds.  Where they are not principals in private 
practice they would expect to be supervised and indemnified by a partner and therefore 
benefit from the firm's PI cover.  Inhouse lawyers are frequently going to be exposed as 
principals but without PI cover and open potentially to the Commission imposing its maximum 
sanction under Section 8 as noted at the start of this note.  This could exceed £20,000.  We 
cannot see the merit in this exposure, when the problem sought to be addressed is not 
apparent and the risk reward balance for inhouse lawyers will be very much skewed towards 
risk.

In House Lawyers owe a professional duty of care to their client, their employer.  A wide 
range of in-house legal professionals require to act in the interests of their employers, for 
example, local authorities, the Scottish Executive and the like, in ways which may be seen to 
be or are adversarial as regards a number of third parties.  This is particularly the case in, for 
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example, a range of planning matters, obtaining anti-social behaviour orders, a range of 
licensing decisions and an entire range of regulatory matters.   The same principles apply 
through the entire sector of in-house lawyers.  It is imperative that lawyers require to act in the 
best interest of their clients.  It would require to be clearly established in terms of this Bill that 
there was no facility for any aggrieved party, such as a member of the public, who wished to 
complain regarding an in-house lawyer, to do so in terms of this Bill.  The protection of the 
public can only be preserved if any such remedies relate to a Solicitor who is providing a 
service to that person. 

I would therefore urge that the Bill be amended firstly to exempt those solicitors who work in 
house from the annual levy.  Secondly, I would also urge the Committee to re-consider the 
manner in which the running of the Commission is to be funded and the possibility that part of 
such costs be met from public funds. 
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Submission from Graham Wilson for the Legal Profession and Legal Aid (Scotland) Bill 

I note that the Justice 2 Committee is seeking views on the general principles of the Legal 
Profession and Legal Aid (Scotland) Bill.  I am a Solicitor with Thorntons Law LLP.  

I make the following comments on some of the principles embodied in the Bill:- 

Scottish Legal Complaints Commission 

(a)    Cost
I understand that there has been no proper cost or cost/benefit analysis of the proposed 
new Scottish Legal Complaints Commission.  I understand that a general levy will be 
made on the profession in Scotland as well as a proposal to charge fees to Solicitors if 
complaints are raised against them, whether or not the complaint is upheld.  Whilst I can 
appreciate the desire to secure adequate funding for the Commission, the principle of 
automatic charges levied for every complaint made is questionable.  This raises the 
prospect of a client with even the most minor grumble, or indeed no substantive 
complaint at all, blackmailing a Solicitor into settling the "complaint" by payment of a sum 
less than, or equal to, the automatic charge applying at the time.  The Committee ought 
to take account of spurious or mischievous complaints arising on this basis. 

(b)   Compensation
I note the intention to increase compensation for Inadequate Professional Service from 
£5,000 to £20,000.  This seems to me to be excessive and I am unaware of any 
explanation offered for an increase of this scale. 

This appears to deliver into the hands of the Commission functions which ought properly 
to be undertaken by the Court system.  The level of IPS compensation suggested will, in 
my view, not marry with existing principles of negligence.  Such important principles 
should not be ruled upon by a non-legal tribunal when there is already an extensive body 
of case law on what qualifies as professional negligence. 

The maximum level of compensation may represent a significant proportion of the income 
of small practices and should be revised to a lower figure. 

(c) Regulation of Solicitors' Conduct
I note that the Commission is intended to have power to oblige the Law Society of 
Scotland to action certain conduct issues against its members.  This seems to me to be 
directly contrary to the concept of a profession regulating its members.  This proposal 
also calls into question whether the Law Society of Scotland might be deemed properly 
independent of the Executive. 

(d) Guarantee Fund/Master Policy
I note that the Bill proposes to award the Commission power to oversee the running of 
the Scottish legal profession’s Master Policy and the Guarantee Fund.  These two 
protections are unique to the Scottish legal system and offer unparalleled protection to 
clients of Scottish solicitors.  I can see no justification for the Commission overseeing the 
running of the Master Policy as this is already independently managed by the insurers 
who manage claims and set premiums. 

In so far as the Guarantee Fund is concerned I see no justification for the Commission's 
involvement and I do not believe that the Executive's consultation implies any mandate 
for the introduction of the powers suggested. 
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Submission from Stuart Usher for the Legal Profession and Legal Aid (Scotland) Bill 

INTRODUCTION:  I would put your Committee on Notice that your Committee has forfeited 
any right it may have had in the past to call for evidence and conduct Hearings on the above 
Bill for the following reasons, inter-alia: 

1 The Chief Adviser to your Committee on this matter is a Law Society member who sits on 
three Law Society Committees.  She is also an ardent believer in the Self Regulation of 
the Legal Profession as practised by the Law Society to date. 

2 The husband of one of the members of your Committee is a long- standing member of the 
Council of the Law Society. 

3 The son of your Convenor is a lawyer. 
4 Your Committee invited eight legal organisations, including the Law Society and the 

Faculty of Advocates; one Professor who is a Law Society Committee member and the 
Scottish Legal Services Ombudswoman to give it oral evidence.  All these parties and 
individuals have a vested interest to ensure the Bill will allow them to continue to police 
their members  and associates instead of an Independent Body to carry out this function 
in their place and stead.  These organisations and individuals are “The Usual Suspects”, 
as referred to in the Media. 

5 Your Committee invited only one organisation (Scotland Against Crooked Lawyers) which 
is in favour of the Bill having the powers to establish a Body independent of the Law 
Society, the Faculty of Advocates and all the above parties to police their members and 
licensees.  

6 Your Committee also invited two other bodies (the Citizen’s Advice Bureau and the 
Scottish Consumer Council) that are not formally part of the Scottish Legal system but 
have Law Society members working within them and other personnel working for them 
who sit on Law Society Committees. 

7 Your Committee failed to invite Consumers of Scottish Legal Services who have first 
hand knowledge and experience of the Law Society and Faculty of Advocates’ truly 
criminal handling of Complaints.  These Consumers have hard evidence of criminality and 
cover-up by these two Bodies, inter-alia.    

All the above actions by your Committee are in flagrant breach of the Scottish Parliamentary 
Rules governing the composition and functions of Scottish Parliamentary Committees, inter-
alia.  Your previous Convenor, Ms A Goldie, realised this, if somewhat late in the day, and did 
the honourable thing by resigning.   

The manner in which your Committee has conducted itself in this matter is akin to some 
football Authority, like Fifa, organising a football match between two countries with Country A 
being allowed to have all 11 players playing for it and Country B only one player!  

This being the case, de-facto, it is patently obvious that your Committee must disband itself 
forthwith.  The Scottish Parliament should then establish a new Committee of persons who 
are entirely independent of the Law Society, the Faculty of Advocates and all other Legal 
Bodies, persons and organisations which are connected with the Scottish Legal system, 
however remotely. 

MY RECOMMENDATIONS:  Notwithstanding that your Committee is acting ultra-vires, inter-
alia, and has forfeited whatever rights it may have had to act in this matter I will, without 
prejudice, give you my recommendations.  One of my reasons for doing so is that this will 
enable me to hold your Committee to account at some future date in the event of your 
Committee not recommending that the new Bill should be drafted for the express purpose of 
removing all the present rights of the Law Society, the Faculty of Advocates and all the other 
Legal Bodies to receive, investigate, make determinations and discipline their various 
members in a manner which reflects the “Polluter Pays” principle. 

The Bill, as presently drafted, will rectify few, if any, of the problems it purports to address.  
The immediate reason for this is that it was drafted by Law Society members working within 
the Scottish Parliament. 
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The Bill therefore should be re-drafted to ensure the following, inter-alia:   

1 That the new Commission will be only Body in which all Complaints about the activities of 
lawyers and the Scottish Legal Justice system in general can be lodged. 

2 That the new Commission will be the only Body which will have all the powers necessary 
for it to investigate all the Complaints that are lodged with it, in their whole entirety. 

3 That the new Commission will be the only Body which will have all the Powers necessary 
for it to make the appropriate Determinations on all the Complaints it has received and 
investigated.

4 That the new Commission will be the only Body which will have the Power to hand down 
the appropriate Sanctions to lawyers arising from its Investigations and Determinations of 
the Complaints that are lodged with it concerning those lawyers. 

5 That the new Commission will be the only Body which will have the Powers necessary for 
it to make good the losses sustained by Complainants in the cases where the new 
Commission determines that the losses were caused by lawyers in particular and the 
Scottish Legal system in general who were the subjects of the Complaint.  In this regard 
we demand the Bill be drafted as follows: 

5.1 In cases where the new Commission determines that losses caused to Complainants 
were the consequence of genuine, bona-fide mistakes by lawyers, the new Commission 
should exonerate those lawyers.  But that all such Losses should be made good in full, 
plus interest, by the lawyers’ Indemnity Insurance.  This is what happens in car crashes; 
persons who are found to have not been the cause of a particular crash are fully 
compensated by their Insurance companies.  Lawyers and legal organisations should 
be subject to exactly the same procedure. 

5.2 Where, however, the new Commission determines that losses caused to Complainants 
were the consequence of theft, embezzlement, fraud and other criminal activity by the 
lawyers complained about  the new Commission must have the Powers to force these 
lawyers to make good the losses sustained by Complainants to the full extent of the 
lawyers’ worth.  In the event of a lawyer’s worth still not being sufficient to cover the 
losses sustained by Complainants the new Commission must be given the powers to 
force all the other partners in the Law Firms of which the guilty lawyer is a partner or 
employee to meet the shortfall.  We suggest that a ceiling of 20% of the worth of all 
these partners and employees be set to make good this shortfall.  In the event that there 
still remains a shortfall this shortfall should be made good by the lawyers’ Indemnity 
Insurance.  This form of sanction follows the “Polluter Pays” principle which was 
suggested as desirable in the Scottish Executive Consultation Paper last year (2005). 

6 That no lawyer has any role to perform in the Reception, Investigation, Determination and 
Sanctioning of lawyers by the new Commission. 

7 That all lawyers should be given full Rights of Audience in the Scottish Courts irrespective 
of which legal organisation they choose to belong to.  In practical terms this means that 
any person who has the required legal qualifications should be allowed these full Rights 
of Audience whether or not they are members of the Law Society of Scotland or any other 
Legal Body.  Such persons should have the choice of which organisation, if any, of which 
they wish to become a member. 

8 That the present embargo on Consumers of Scottish Legal Services consulting 
Advocates and/or QC’s directly be scrapped.  Consumers of legal services should be 
allowed to choose which person or organisation they wish to represent them in the 
Courts.  This will open up the whole Legal Profession to competition.  This scenario will 
result in diligent, honest lawyers prospering greatly and inefficient and dishonest lawyers 
being driven out of business very quickly.  This sort of regime applies in all other spheres 
of commercial activity and there is no reason whatever why it should not apply to the legal 
profession. 

CONCLUSION:  Sources within the Scottish Parliament have drawn our attention to a Report 
which was published to-day (25/4/2006).  This Report was produced by Professor McKrone of 
Edinburgh University at the behest of the Law Society of Scotland.  Not surprisingly this 
Report dismisses the Scottish Executive Consultation and the conclusions it reached on this 
matter last year (2005) as being of no value and “dirty”(!), inter-alia.  This is an example of the 
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Law Society mobilising academics in an attempt to discredit the clearly stated demands of the 
Scottish Public for the end of lawyers handling Complaints against their fellow lawyers and for 
the establishment of a body wholly independent of lawyers to carry out this function.  The 
Scottish Executive Consultation demonstrated this by the overwhelming majority of 90%  

Further the Law Society of Scotland recently commissioned an English Barrister to produce 
an Opinion on the contents of the new Bill.  Again, not surprisingly, this lawyer produced an 
Opinion which stated that the new Bill, as presently drafted would, if enacted, be a serious 
breach of the Human Rights of all lawyers!  This is patent nonsense and another example of 
the Law Society attempting to manipulate the Scottish Executive into abandoning even the 
pretence of establishing a more independent method of Complaints handling, as represented 
by the new Bill as presently drafted. 

The Shirley Mckie case demonstrated criminal activity within the Scottish Legal system very 
clearly.  There are dozens of other cases in our possession which demonstrate this same 
criminal activity, beyond all doubt.  We recommend very strongly that your Committee, if it 
refuses to disband, take cognisance of these cases and ensures that the new Bill is drafted 
accordingly.  We invite your Committee or, hopefully its more credible Successor, to contact 
us for this purpose at any time. 
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Submission from Stewart Mackenzie for the Legal Profession and Legal Aid (Scotland) 
Bill
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Submission from Annice Newlands for the Legal Profession and Legal Aid (Scotland) 
Bill

I am writing with regard to the levy which it is proposed be paid by all practising solicitors to 
fund the establishment and functioning of the Scottish Legal Complaints Commission. In my 
view this levy should be payable only by solicitors in private practice. It would be inequitable 
that public authorities (ultimately the taxpayer) should be required to pay it on behalf of their 
staff, or that solicitors in the public sector should require to pay it themselves.    
The purpose of the Scottish Legal Complaints Commission primarily relates to the 
management of complaints about provision of inadequate professional services. It will 
determine which are "conduct" complaints, and which are "services" complaints. It will then 
determine procedure, investigate and adjudicate in relation to services complaints only. 
Conduct complaints will be remitted to be dealt with by the existing disciplinary bodies, as 
before. The establishment and running of the Commission is to be funded by an annual 
general levy, to be paid by all practising advocates and solicitors. 
It is inequitable that all practising solicitors should be expected to fund the Commission.  The 
issue of inadequate professional services only arises in relation to private practitioners. For 
public sector solicitors, such issues would be dealt with in the context of an 
employer/employee relationship. An in-house solicitor who was failing to provide an adequate 
professional service would be subject to his/her employers disciplinary rules, and might 
ultimately be dismissed. It is inconceivable that a dis-satisfied employer in this situation would 
make a complaint to the Law Society rather than take disciplinary action. In any case, the 
Commission's powers under section 8 to reduce fees, pay compensation etc., have no 
application in an employment situation.  Additionally, the public sector usually has insurance 
in place to cover losses arising from the actions of employees, including solicitors. 

Clearly it is the intention of Parliament that the cost of regulating the profession should be met 
by the profession, and not by the taxpayer.

If the levy is payable by public authorities in respect of every practising solicitor they employ, 
this aim will be defeated. The taxpayer will be funding a body whose function is entirely to 
police solicitors in private practice.  

I would therefore submit that the levy should be paid only by solicitors practising in the 
private, not the public, sector, and would ask that an appropriate amendment be made to the 
Bill.
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Submission from Alison Fraser for the Legal Profession and Legal Aid (Scotland) Bill 

I am a solicitor in private practice with two years' post qualifying experience.  I have certain 
concerns in respect of the Legal Profession and Legal Aid (Scotland) Bill which relate to my 
area of practice which I would be grateful if you could consider.  My concerns are as follows:-  

1 - The lack of a right of appeal from decisions of the Scottish Legal Complaints Commission 
seems to me to have significant human rights issues associated with it and is contrary to the 
principles upon which most judicial remedies are founded.  

2 - The Bill says that no complaint should be considered by the Commission unless the 
complainant has properly intimated the complaint to the firm concerned and the firm has been 
given a reasonable opportunity to investigate.  My own view is that the Commission should 
not consider a complaint until the firm's internal complaints handling systems have been 
exhausted.

3 - The imposition of a specific complaints levy in effect every time a complaint is made is 
grossly unfair and something of a blackmailer's charter and we feel that there should certainly 
be no levy when a complaint is not upheld. This is particularly so in areas of practice which 
have a particularly high rate of complaints such as the area of divorce and child work in which 
I practice where the majority of complaints is largely attributable to the stressful and emotional 
situation in which our clients find themselves.  

4 - I am concerned about the lack of financial accountability by the Commission to those of us 
who are going to be funding it and concerned about a lack of control over the escalation of 
running costs.  Would it be an option for some independent body should have the statutory 
remit to audit the Commission to ensure value for money and cost effectiveness?  

5 - The proposal to have 4 lawyer members does not stipulate that they should be practising 
solicitors. I feel that it is important that when considering any complaints, the Commission 
should consider the context of any complaint and the current legal environment in which the 
complaint is made. Only by having practicing lawyer members will this be achieved  

I appreciate you taking the time to consider my views. 
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Submission from Ian Grant for the Legal Profession and Legal Aid (Scotland) Bill 

I write regarding legal aid reforms and would be grateful if you could forward this onto the 
relevant committee. 

In my own experience, as a hard working and caring father, I have found it impossible to get 
legal aid to have contact with my son as I worked. My ex partner did not work and she 
received £80.000 in legal aid. 

My case came to court and was put off twice.  This, I suspect, was to allow my partners 
solicitors to get as much legal aid as possible. I found myself nearing bankruptcy and had to 
withdraw from the case . 

From my own experience I would suggest giving one parent £80.000 in legal aid, while the 
other parent is given nothing, in my eyes, is not a just system and then to be crushed with 
mounting costs should not be allowed when all I have asked for is to be part of my son's life. 

I would suggest that mediation be mandatory and if one parent refuses to come to an 
agreement this should be brought to the sheriff's attention
Also it should not take in excess of one year to come to court. 

If you have any questions please do not hesitate to contact me. 
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Submission from Stuart Naismith for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing to you as a Solicitor in business with the firm of Stirling & Mair, Solicitors, Paisley, 
Johnstone & Lochwinnoch. 

I have read the draft Bill and I am concerned that it has serious repercussions for the Legal 
Profession, and also for the provision of independent legal advice to clients in Scotland.  I do 
not believe that those concerns are fully appreciated by the Executive or members of the 
Scottish Parliament and I hope that you will give serious consideration to the terms of this 
letter when you come to deliberate on the terms of this Bill within the Justice 2 Committee.

My main issues with the legislation as currently drafted are: 

 The cost for my business of the Scottish Legal Complaints Commission, 

 The lack of regard for natural justice in the consideration of any complaint particularly 
with regard to its investigation and any appeal,  

 The apportionment of costs of the complaints mediation procedure wholly on the 
solicitor irrespective of the worth of the complaint, and 

 The arbitrary selection of £20,000.00 as the compensation level which is twenty
times what it was a year ago and four times what it was raised to in April 2005. 

I understand that the entire legislation proceeds upon a consultation process that yielded only 
400 responses.  I also understand that although the Law Society of Scotland registered a 
response on behalf of 10,000 solicitors, that response only counts as one.  I hardly believe 
that to be a consultation exercise worthy of the name.  

I am informed that less than 0.4% of work carried out by Scottish solicitors ends up in a 
complaint to the Society under the current regime.  Set against this factual basis, I am at a 
loss to understand why - uniquely for solicitors - a Complaints Commission should be set up 
to be funded wholly by them.  The facts seem to suggest strongly that there are more 
pressing consumer issues for the public than the provision of legal services. It currently costs 
£2.1 million to run the Law Society’s Client Relations Office a figure that it is conservatively 
estimated will quadruple in relation to the new Commission.  Given that the Legal Service’s 
ombudsman’s costs are to be transferred to this new body also, and that they currently cost 
£400,000.00 per annum to run, it can easily be seen that this new Commission is going to be 
an extremely expensive body.   Set against that context, I consider it to be grossly unfair that 
this should be wholly funded by the mediation fees to be charged.  Informed speculation 
would put these fees at £750.00 per case.   That brings into question the provision of advice 
to high risk (and often needy) clients at all.    

The solicitors’ firms that are going to be most at risk from complaints – which may be 
completely unjustified – are those serving my local area.   There must be very few businesses 
which can afford costs of this nature whilst undertaking such high risk/low remuneration work.  
The inevitable consequence will be that this advice will simply not be available to these 
vulnerable people who need it.  There is an obvious analogy with the current difficulties 
experienced in the Highland Region in obtaining dental care under the NHS.  Surely this 
cannot be what our Scottish Parliament intend by this Reform.  

I am also informed by the Law Society that the experience of the Master Policy with regard to 
claims is that with very, very few exceptions indeed, the average sum paid out in 
compensation on the very rare occasions when there has been negligence on the part of the 
solicitor is in or about £10,000.00.  Set against this factual background, the £20,000.00 
compensation limit seems to be absurdly high and likely to lead to unreasonably high 
expectations..    
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If it is intended to replace the normal law of reparation (in which the facts are established by 
some form of tested evidence, before being applied to established legal duties) by an arbitrary 
system of awarding sums of this nature, the figure of £20,000.00 seems absurdly high. As I 
understand the position this figure has been directly transposed from proposed reform to the 
Legal System in England & Wales.  It is worth pointing out that we have an independent legal 
system in Scotland and a supposedly independent Parliament. I had always understood that 
the formation of the Scottish Parliament was designed to place a Scottish emphasis on 
problems to reflect the different Scottish view on many matters as compared with that of the 
South Eastern Counties of England.  It seems to me that by imposing this legislation lock, 
stock and barrel from England (including the £20,000.00 figure) is an example of the 
converse.  It also has to be borne in mind that the value of the English legal market is vastly in 
excess of that in Scotland.

Based on all of the above, past experience suggests that this legislation in its current format 
will lead to claims being made against small legal firms, that those claims will include a 
mediation cost that will very often be substantially higher than the fee charged for the work, 
with the additional threat of a sanction of up to £20,000.00.     

This is an intolerable burden for even the most robust sector of the community to be expected 
to bear. The Scottish legal profession is not that robust and I sincerely hope that you and 
other members of your Committee will be prepared to truly listen to the representations made 
on behalf of interested parties with a view to obtaining the legislation that Scotland requires 
for an important matter such as this. 
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Submission from Ann Cowan for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing in respect of the above Bill.  My main areas of concern with the proposed Bill are 
as follows:- 

Increased Cost

A lot of the work currently undertaken by the Law Society of Scotland’s Client Relation Office 
is done by volunteer reporters and committee members.  If an independent body was set up 
salaried employees would replace these volunteers.  This will clearly have an impact on the 
cost to the profession.  It is of concern that the ultimate cost of the body will be borne by the 
profession and some businesses will be put at risk as a result of this. 

Furthermore, it is of concern that the Bill proposes a £300 levy to be paid by the solicitor in 
the event of a complaint being made, irrespective of the complaint being upheld or rejected.  
Therefore, even if a solicitor is totally exonerated there will be a cost to the solicitor or his/her 
firm.

Compensation

The Bill proposes an increase in compensation for inadequate professional service to a 
maximum of £20,000.  This is a significant increase and to a figure which is arbitrary. 

There is a possibility that the public will consider this to be a risk free, cost free alternative to 
pursuing a matter of professional negligence through the courts.  Compensation at this level 
may encourage spurious or vexatious claims. 

Clearly, the significant increase in compensation could put businesses at risk. 

Advice Deserts

As a result of the increase in costs and compensation, solicitors may have to consider 
carefully the areas of work and clients they represent. 

It is typically in areas of work where the public rather than businesses are represented that 
complaints arise.  It would not be beneficial to the public for firms to restrict the areas of work 
that they do for fear of the cost implications should a complaint arise. 

Furthermore, it would not be of benefit to the public if clients who were identified as “difficult” 
were not represented because of the potential cost implications. 

Independence

The Bill suggests that appointments to the Commission Board should be made by Scottish 
Ministers.  This means that the new Commission would not be independent from 
Government.  Further, the Bill does not allow for the right of appeal to a body independent of 
the new Commission. 

The proposed reforms, in my opinion, do not strike a fair balance between the needs of the 
public and the legal profession. 

I should be obliged if you could consider these comments. 
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Submission from Michael Dean for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing to register my personal views and objection to the LPLA Bill insofar as it aims to 
set up a costly, discriminatory and bureaucratic quango in a move which is out of all 
proportion to any problems identified.  I am a solicitor with 20 years experience.  My 
experience has been gained both in London and in Scotland.  Some of my activity has been 
in other countries. 

I do not think anyone would deny that high standards are and should be demanded of 
solicitors by their regulatory overseers and that, with any standards, they are not always met.  
However, I understand that it is in very few matters or transactions or pieces of client work 
that there is a problem, less so a problem which demands that the State intervene with a 
costly and bureaucratic system of oversight on top of the improved regulation of the Law 
Society of Scotland.  This is a sledgehammer to crack a nut. 

A quango appointed by Ministers would be more inclined to respond to political or media 
pressure than to arrive at a just solution based on a fair assessment of the facts.  This quango 
will be financed by part of the commercial sector, the legal community.  Indeed, it will be 
financed by a levy on solicitors and a payment for each “eligible” complaint.  So even, in 
substance, ridiculous complaints would cost a legitimate practitioner several hundreds if not 
thousands of pounds.  I have some ready examples which have cost a lot of time.  Irony of 
ironies, there is an inherent conflict in that deeming a complaint “eligible” allows the quango 
an immediate payment from the solicitor.  What an excellent way to raise money!  And if 
complaints go down, the levy goes up.  No problem. 

The powers to award compensation are another great attraction for the complainant but have 
little to do with fairness.  If the Executive wants to establish a compensation culture, it is going 
the right way about it.   

Those who suffer from failures in service deserve proper compensation.  No one denies that.  
The proposals will, however, be excellent fodder for some individuals.  It will be a significant 
cost to the legal profession and its clients.  Remember also that the legal profession is a 
competitive profession which will win business or lose business on being competitive.  We 
compete with businesses in England and abroad.  This proposal will do nothing for standards 
and will reduce competitiveness.  What assessment of the effects on competition has taken 
place?  None, but that is not unusual. 

This is a perfect example of an expansionist public sector “solution” to deal with perceived 
problems in what is regarded as the private sector.  That is all we need; another 60 people (or 
more) on the payroll producing for the economy…very little. 

The proposed regime is discriminatory.  Solicitors will be subject to this inadequate (in human 
rights terms) regime.  Other non-regulated providers will be free of these costs.  Anyone who 
regards that as a good result should examine whether their approach to this is distorted by 
prejudice or misconceptions. 

Remember also that the legal profession is a source of employment for graduates in law, IT, 
marketing and a source of employment for many others.  What should we advise our law 
graduates?  Go South?  Remaining in Scotland you will be subjected to a discriminatory 
system of levies, a bureaucratic and overweening complaints body with an incentive to 
encourage complaints.  Your income will be funding a self sustaining quango, one of an 
increasing number.

What about the consumer?  Any economist will confirm that this will add to legal costs. 

The salaries and pensions of the lucky ones to benefit from this proposal (the 60 or more civil 
servants of the quango) will be costing us long into the future. 

These views are personal to the writer. 
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Submission from Iain Barton for the Legal Profession and Legal Aid (Scotland) Bill 

I would like submit comments on the Scottish Executive's proposals to establish a Scottish 
Legal Complaints Commission and remove the role of the Law Society of Scotland in 
investigating complaints against its members. I am a solicitor with 2 years post qualifying 
experience in private practice. I have worked in both large and medium sized firms based in 
Scotland and England.

My concerns are: 

1.  The proposal to have 4 lawyer members does not stipulate that they should be practising 
solicitors.  I feel that it is important that when considering any complaints, the Commission 
should consider the context of any complaint and the current legal environment in which the 
complaint is made. Only by having practising lawyer members will this be achieved.  I believe 
that there should be a minimum number of 2 practising solicitors on the panel.

2.  The members of the Commission will not be truly "independent", given that the members 
are to be appointed by the Scottish Ministers.

3.  The proposed specific levy of £300 on practitioners who generate a complaint is unfair as 
it is payable irrespective of whether the complaint is upheld or rejected.  This is effectively a 
sanction without foundation and I would be concerned that it is in breach of Article 6 ECHR.   
If a solicitor in the course of the year receives 5 complaints, which are later determined to be 
unfounded, the solicitors has not only expended valuable time in responding to the
complaints, but is charged £1,500 for the Commission to assess the complaints and reject 
them. Why should the solicitor have to pay this levy if a complaint is not upheld?  Should 
there not be a corresponding requirement for a complainer to make any payment when 
lodging a complaint or for the complainer to bear the £300 cost in the event that the complaint 
is rejected?

5.  The only appeal against a finding of inadequate professional service is to a committee 
comprising other members of the Complaints Commission and not to an independent appeal 
body or court.  At the very least, there should be an appeal to the Court of Session on points 
of law, and it should be made clear that judicial review is available on normal principles. 

There is much merit in the proposals and the profession needs to be better regulated, both in 
the eyes of its members and in the eyes of the public.  However, in respect of the points noted 
above I do not feel the proposals strike a fair balance between the need to protect members 
of the public in circumstances where a solicitor has provided an inadequate professional 
service, the need to create a truly independent, transparent and accountable system of 
regulation and the interests of the profession.

I should be grateful if you will consider my views. 
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Submission from Innes Barton  for the Legal Profession and Legal Aid (Scotland) Bill 

I am writing in respect of the above Bill.  My main areas of concern with the proposed Bill are 
as follows:- 

Increased Cost

A lot of the work currently undertaken by the Law Society of Scotland’s Client Relation Office 
is done by volunteer reporters and committee members.  If an independent body was set up 
salaried employees would replace these volunteers.  This will clearly have an impact on the 
cost to the profession.  It is of concern that the ultimate cost of the body will be borne by the 
profession and some businesses will be put at risk as a result of this. 

Furthermore, it is of concern that the Bill proposes a £300 levy to be paid by the solicitor in 
the event of a complaint being made, irrespective of the complaint being upheld or rejected.  
Therefore, even if a solicitor is totally exonerated there will be a cost to the solicitor or his/her 
firm.

Compensation

The Bill proposes an increase in compensation for inadequate professional service to a 
maximum of £20,000.  This is a significant increase and to a figure which is arbitrary. 

There is a possibility that the public will consider this to be a risk free, cost free alternative to 
pursuing a matter of professional negligence through the courts.  Compensation at this level 
may encourage spurious or vexatious claims. 

Clearly, the significant increase in compensation could put businesses at risk. 

Advice Deserts

As a result of the increase in costs and compensation, solicitors may have to consider 
carefully the areas of work and clients they represent. 

It is typically in areas of work where the public rather than businesses are represented that 
complaints arise.  It would not be beneficial to the public for firms to restrict the areas of work 
that they do for fear of the cost implications should a complaint arise. 

Furthermore, it would not be of benefit to the public if clients who were identified as “difficult” 
were not represented because of the potential cost implications. 

Independence

The Bill suggests that appointments to the Commission Board should be made by Scottish 
Ministers.  This means that the new Commission would not be independent from 
Government.  Further, the Bill does not allow for the right of appeal to a body independent of 
the new Commission. 

The proposed reforms, in my opinion, do not strike a fair balance between the needs of the 
public and the legal profession. 

I should be obliged if you could consider these comments. 
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Submission from Scottish Young Lawyers’ Association (SYLA) for the Legal 
Profession and Legal Aid (Scotland) Bill 

Who are SYLA?

The Scottish Young Lawyers’ Association (SYLA) represents the interests of all law students, 
trainees, solicitors and advocates up to 10 years qualified.  In so doing we represent not only 
the future of the legal profession, but we also represent a third of the profession as it currently 
stands.  

We have a separate role from the Law Society of Scotland.  All of our solicitor members from 
trainees upwards are also members of the Society.   

Our place in responding

We are responding to the Bill due to fundamental concerns, not only in relation to the legality 
of the Bill, but for the impact on the legal profession now and in the future and the subsequent 
impact on the public.

Areas of agreement with the proposals

In the first instance, we feel it would be helpful to set out our areas of agreement with the Bill.  

 An independent complaints procedure should be established 
 That procedure should comprise equal numbers of lay and legal members 
 It should have the power to determine issues of inadequate professional service 
 It should have the ability to compensate successful complainers 
 The procedure should be free at the point of use for the justified complainer 

It is essential in any legal system that members of the public have access to justice and that 
justice for these people is seen to be done.  As young lawyers we have an interest not only in 
acting in the best interests of our current clients, but also in continuing to develop our 
knowledge and skills to enable us to represent our clients more effectively in the future.  

In developing as lawyers it is essential that we are aware that if we get things wrong then our 
clients can hold us accountable. Moreover, it means that our employers require to take 
greater care in training us to deal with our clients’ needs.  Partners have a vested interest in 
avoiding  complaints and a complaints procedure encourages their supervision.  

Therefore we agree entirely with the need for a complaints system that members of the public 
have faith in.

Areas of disagreement with the proposals

There is currently a move by young lawyers away from the practice of law in rural areas and 
in smaller communities. The trend is to work for large  city centre firms.  The reasons are 
various and largely immaterial to this response.  

What is significant is that the younger members of the profession who choose to work in 
these rural/small town practices; typically involved in family disputes, small accident 
claims/contract disputes, criminal matters, private conveyances, and executries, do so despite 
falling levels of Legal Aid funding; despite an increasing culture of complaints; and despite a 
less supportive framework in the firms where they work. They are often left with much more 
responsibility at an earlier stage than their colleagues in city centre firms. They are therefore 
more likely to face complaints at an earlier stage in their careers.  
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The nature of the work in towns or rural areas means that the clients are less familiar with the 
legal process than their business counterparts based in large towns and city centres. As such, 
they are more likely to complain if matters do not resolve to their satisfaction. The Bill does 
not define what a justifiable complaint is, only that a levy will be payable for each complaint.  

Furthermore we have significant concerns over the lack of a right of independent appeal. The 
Bill seems to suggest appeal would be by way of Judicial Review. Judicial Review is costly 
and time prohibitive.

If the Bill is passed in its current form there would seem little point in the Law Society’s 
maintaining a guarantee fund to compensate clients who have been advised negligently.  

Finally, and from a more fundamental point of view, it does not sit easily with us that 
appointments to the Commission would be in the control of the Scottish Ministers, not least 
because they are party to many disputes/transactions that are dealt with by the profession.  
The profession requires independence from the state in order that justice can be seen to be 
done.

In a situation where a young solicitor is faced with deciding whether to practice in the 
supportive environment of a city centre firm or in a town/rural firm, the choice will become 
even more clearly to work for a large firm where these matters are of less concern. 

Concerns for the future of the profession

The attractions of working outwith the large cities will soon be removed. Young lawyers will no 
longer be willing to risk significant expense to their employers.  They will be less willing to 
take up positions as partners at an early stage in their career and, as a consequence, the 
profession in smaller areas will significantly diminish. 

With the added financial burden facing partners, both in increased fines and levies, and 
without any financial accountability of the commission to the profession, it is likely that they 
will be less willing to recruit trainees and young assistants.  They are more likely to take on 
fewer clients and remain in a position to retain control of their clients’ cases.  

It is submitted that, as a result, there will be a constant drop in both the number of partners 
willing to take on young solicitors and the number of young solicitors choosing to work in 
these areas.  

Young lawyers will also be less willing to undertake voluntary work for Citizen’s Advice 
Bureaus, Legal Dispensaries and charities. At present many undertake this work as a way of 
further developing legal knowledge and skills.  

As a result of all of the changes there will be a situation where young solicitors cannot 
develop their skills in acting for individual clients.  They are more likely to accept employment 
working for commercial clients who are far less likely to complain and where the ability of 
partners to supervise is greater. 

Why this is of significance to the public 

More often than not, the clients who need the strongest and most robust advice are private 
clients rather than large corporations.  They are less familiar with legal processes and with 
lawyers and, as a result, often suffer stress from both the legal process and the subject matter 
they are being advised on.  

If the provisions of the Bill are adopted into law then practitioners are less likely to accept 
instructions in areas that are likely to produce complaints.  As a result, young lawyers will not 
be involved in the provision of such services and the provision could completely cease.  
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The impact this will have on the public is that, while complaints may drop and resolve more 
quickly, there will be huge impacts on access to justice. Areas of particular concern will be 
summary cause actions, immigration and legal aid.  These are often the cases where people 
require representation the most.  It is already becoming unattractive to practice in these areas 
due to existing issues in the profession.  It is submitted, however, that the proposed Bill will 
speed this process significantly.

Summary

1. An independent complaints procedure is necessary to provide public faith in the 
profession and, consequently, the legal process as a whole.  

2. The complaints procedure requires careful thought so as to balance the need for a 
robust and independent legal profession with the needs of consumers. 

3. The complaints procedure requires definition so as to provide firms with more 
certainty so they can continue to train young lawyers, and accept the fact that 
mistakes can happen while people learn. 

4. The procedure requires to be accountable to the profession in order that firms can 
confirm budget levels to allow the training of trainees and young assistant solicitors.  

5. The appointment to the commission needs to be removed from the hands of the 
Scottish Executive so as to maintain the independence of the profession now and in 
the future. 

6. There needs to be an effective and reasonably inexpensive appeals process so that 
the procedure conforms to Human Rights provisions.  
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Submission from Ian Wilson for the Legal Profession and Legal Aid (Scotland) Bill 

 I am writing to express my concern at some aspects of the Legal Profession and Legal Aid 
(Scotland) Bill.

Firstly, it is of concern that there is no external right of appeal to either party should they be 
dissatisfied with the outcome of the decision made by the Complaints Commission. Surely in 
terms of natural justice, both parties should have a right of complaint.  This should apply 
equally to the complainer and the solicitor.  

It is also concerning that a third party who is not the client of the solicitor can complain about 
the solicitor yet the solicitor will have to fund such a complaint at a cost of £300.  It is in the 
nature of solicitors’ work to be adversarial and in that regard it can be distinguished from work 
carried out by other professionals such as accountants, financial advisers and anyone in the 
medical profession.  Adversarial work often has an outcome which results in a win/lose 
situation.  The losing party is often dissatisfied with the solicitor who prosecuted the case or 
contract against that party.  In such circumstances, it is surely inequitable that an aggrieved 
party can put in a complaint against a solicitor with whom he had no contractual obligation 
and such a solicitor has to fund that complaint.  Although the Bill envisages that 
mediation/negotiation should take place before a complaint can be dealt with by the 
Commission, it would not be ethical or appropriate to discuss matters with another person’s 
client who is also effectively your own client’s opponent. In such circumstances, I would 
propose that the third party have the right to complain but they should fund the complaint 
where it is not against the solicitor with whom they have a contract.  Should the complaint be 
upheld, then the sum would be repaid to the complaining party as part of any compensation 
payable by the solicitor at fault.  If this is not adopted, then an aggrieved party can simply put 
in a complaint with a view to incurring cost against the solicitor.

Furthermore, solicitors should be allowed to conduct themselves on behalf of their clients 
without fear or favour provided they do so in an ethical and professional manner.  The 
proposals as they are presently framed will result in solicitors having to have undue regard to 
the interests of the party on the other side who is not their client.  Provided solicitors act 
professionally and within the bounds of the law and professional ethics they should be 
allowed to have primary regard for their own clients interest at all times.  

It is also concerning that the Complaints Commission be made up entirely of persons who 
have had no practical experience within the legal profession. It would seem to be necessary 
for natural justice to be met that there be at least three members of the profession who hold 
current practising certificates on the Complaints Commission and each of these three 
covering three main areas of practice, namely, a court practitioner, a conveyancing and 
executry practitioner and a commercial law practitioner.  Without such expertise on the 
Complaints Commission, an in depth understanding of the nature of the legal work which is 
complained against would be absent from the Tribunal. For example, in Social Security 
Disability Appeals Tribunals, there is one lawyer, one doctor and one disabled person on the 
Tribunal to ensure the full range of expertise is covered.  Surely this is on all fours with the 
current position and the appropriate range should include at least three practising solicitors.  

Obviously the fact that there is a possible minimum liability of £300 for every piece of work 
carried out will result in solicitors refusing to carry out either unpaid or poorly paid work.  This 
will drive solicitors to an ever more commercial view which will result in legal services being 
withdrawn from some members of the public who require them most.  Whilst the public do not 
widely perceive solicitors as being altruistic in my experience many of us do help people 
without regard to our own income where we see people in difficulty. It is difficult to understand 
how solicitors could take on such work when there is risk of not only their client, but anyone 
else who is deemed to have some form of interest in the matter, incurring the solicitor in a 
£300 levy. 

I would also propose that the £300 be capped for say five years (to be increased only in line 
with inflation).  If this is not the case, there is a danger of a complaints industry being created 
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with an open cheque book attitude to it being funded.  If the Complaints Commission were 
being funded by the Scottish Executive, we are quite sure it would have a budget allocated 
beyond which no funds would be available.  The annual levy should be similarly limited too.  
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Submission from The Law Society of Scotland for the Legal Profession and Legal Aid (Scotland) 
Bill

Introduction and specific comments on the sections of the Bill 

Appendix 1 – Work done by solicitors 

Appendix 2 – Society’s Summary of Professor McCrone’s analysis and The Governance of Law – 
Professor D. McCrone  

Appendix 3 – Society’s Summary of Lord Lester’s Opinion and Opinion of Lord Lester of Herne Hill, QC 

Appendix 4 – Society’s summary of the response to the Financial Memorandum on the Bill and Financial 
Memorandum response by the Society – see report of the Finance Committee for the evidence that The 
Law Society submitted) 

Appendix 5 – CRO Annual Report 2005

Appendix 6 – Guarantee Fund information 

INTRODUCTION

This Memorandum of Evidence is prepared on behalf of the Law Society of Scotland.  The Society is the 
statutory body under the Solicitors (Scotland) Act 1980 representing 11,777 solicitors on the Roll of 
Solicitors in Scotland.  53 Council members represent the solicitors and clients in each of their 
constituencies and the response represents the majority view of the solicitor’s profession in Scotland. 

The Law Society of Scotland has radically changed and improved its complaints system over the last five 
years and supports further change which benefits the public and the profession.   

The Parliament and the Justice 1 Committee supported the changes made.  They were achieved by a 
committed team in the Client Relations Office and dedicated solicitor and non-solicitor committee 
members and reporters.  The Justice 1 Committee and the Scottish Executive agreed in 2002 that 
complaints handling functions should remain with the Society.  To work, the new body should handle 
service complaints only. Reach into conduct, negligence, overview of the Master Policy for Insurance or 
the Guarantee Fund risks compromising the independence of the legal profession, breaching the law, 
limiting access to justice and inflating costs.

The Society shares the Justice Minister’s commitment to “reforming and modernising our justice services 
to meet the needs of all who use them”1 and agrees that “most people receive an excellent professional 
service from their lawyer”.  Less than 0.4% of the business solicitors undertake for their clients results in a 
complaint.  That reflects the high standards and successful regulation of solicitors in Scotland.  The 
Executive acknowledged this when they passed the regulation of conveyancing and executry practitioners 
to the Society in 2003. 

The impact of the bill’s proposals on legal businesses, clients and the Scottish economy needs careful 
consideration by the Committee.  Scotland is recognised as having the highest standards of regulation 
and a good track record where England and Wales are not.  The Scottish Parliament has promised 
Scottish solutions for Scottish issues but many of the Executive’s proposals are based on English 
systems and coincide with Department for Constitutional Affairs policy in England and Wales.  England 
and Wales have very different complaints issues in a different marketplace.   

The Society believes the legal advisers proposed in the legal aid section of the bill should be regulated by 
the SLCC and is concerned that bureaucracy and potential costs involved in becoming an adviser will 
mean low uptake under the scheme. 

1 Reforming Complaints Handling, Building Consumer Confidence: Regulation of the Legal Profession in Scotland 
page i 
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The Society has given evidence on many bills considered by the Scottish Parliament to improve the law 
of Scotland for people in Scotland.  The Executive’s proposals show neither a holistic understanding of 
regulation nor the impact of the new process.  The proposals risk serious consequences for clients, 
businesses and professionals in Scotland.  The Society believes they will not work effectively.  The bill 
needs substantial and fundamental change if it is to improve the current system, while remaining cost-
effective, proportionate and fair.

SOME KEY STATISTICS

Complaints in Perspective
The Client Relations Office handled 4,852 complaints in 2005.  That represents 0.4% of recorded 
business – approximately 1.2 million items of work recorded by solicitors in 2004. Much more 
unregistered work and general advice is undertaken by 9,637 practising Scottish solicitors working in 
firms and in-house (in business, local authority and government) but it means that over 99.6% of the 
publicly recorded business is completed without complaint to the Society as detailed in Appendices 1 and 
5.

Solicitors in the Scottish Economy 
Every solicitor’s firm is a business and the 1,265 firms in Scotland make a significant contribution to the 
economy and community, turning over more than £1 billion per annum and employing around 20,000
people.  The impact of some of the proposals will probably be damaging to those businesses, their 
employees and clients as well as the wider economy – for no significant benefit. 

KEY ISSUES
The Society has examined each section of the bill and is principally concerned about five issues: 
independence; compliance with the law; access to justice; cost; and viability. 

1. Independence 
The independence of a country’s legal profession is the foundation stone of any democracy.  That 
independence guarantees that a person can be represented in an action against the state, defend 
themselves against accusations of crimes and enforce their rights.  

The Scottish Legal Complaints Commission (SLCC) as proposed is not independent of Government.  
That is a direct threat to the rule of law.  The range of powers proposed by Ministers mean that the SLCC 
will be a cipher for the Scottish Executive – a government controlled quango. 

The Bill states that Scottish Ministers will have power to: 
 appoint the SLCC’s Board members for up to 5 years under scrutiny of the Scottish 

Commissioner for Public Appointments;   
 remove members from office if satisfied that they are “unfit to discharge the functions of a 

member or … unsuitable to continue as a member”; 
 approve the appointment of the Chief Executive; 
 direct the SLCC on the appointment of employees and their terms and conditions of their 

employment;
 approve pay for the staff. (Schedule 1, paragraph 8); 
 change the SLCCs duties and powers (Clause 31); 
 direct the SLCC in the exercise of its functions. 

These powers should be independent of government control.    This view is reflected by Professor 
McCrone in his Review of Governance which is attached as Appendix 2  Powers of appointment and 
deselection should be made by Ministers acting with the Lord President. 

2. Compliance with the law 

The Society believes the Bill breaches Article 6 (1) of the Human Rights Act and the Scotland Act and 
that it is incompetent and unlawful. 

Right of appeal
The SLCC will take over from the Scottish Courts in deciding issues of fact and law in negligence and 
other matters yet there is no right of appeal against SLCC decisions on service complaints to the Court of 
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Session or other independent, impartial tribunal.  As the Society has repeatedly stated to the Scottish 
Executive, that contravenes human rights law.  There must be a proper external right of appeal rather 
than an internal right of appeal or review. 

Unlike the existing system, the bill gives no meaningful appeal for solicitors or equally or more importantly 
their clients. 

Opinion
The Society obtained the Opinion of Lord Lester of Herne Hill QC, who is a leading authority on 

Human Rights law.  In his opinion, which is attached as Appendix 3, he states that the proposals to 
reform complaints handling in the legal profession are “flawed…and wrong in law”.   The opinion 
continues: 

“For the reasons set out below, in my view, the scheme proposed in the Bill is not fully compatible with 
Article 6 (1) of the ECHR, because: 

(i) the proposed Scottish Legal Complaints Commission  (“the Commission”) would not be an 
independent and impartial tribunal in determining service complaints against practitioners; 

(ii) the lack of an external appeal from a determination by the Commission to uphold a services 
complaint would not be compliant with Article 6 (1); 

In my view, if the Bill were enacted in its present form, the Act would, by virtue of Section 29 (1) of the 
Scotland Act 1998, be outside the legislative competence of the Scottish Parliament to the extent of the 
incompatibility identified in my advice.” 

3. Access to Justice.  

The Society believes that the bill will limit access to justice by forcing solicitors out of certain markets and 
leaving advice deserts for clients.  

In addition to ordering the refund or reduction of fees, the bill allows the SLCC to order payment of 
compensation of up to £20,000 for inadequate professional service.  The limit for compensation was 
£1,000 from 1991 until 2005, when it was increased to £5,000.  £20,000 is the amount the Department for 
Constitutional Affairs proposes for England and Wales.  The impact of this dramatic increase in Scotland 
will be considerable and does not take account of the marketplace in Scotland. 

Unacceptable Business Risks
All solicitors have professional indemnity insurance.  The profession’s insurers have increased the self-
insured amount per partner in private practice to £6,000.  This ensures that the compensation limit for 
service complaints is not covered by the Master Policy for Insurance.  It is not clear how the insurers will 
react to an increased compensation limit of £20,000.  Practitioners are clear that the business risks of 
taking on important but low value work will lead to firms refusing certain business and, depending on the 
cover agreed by the insurers, could lead some solicitors to cease practice. 

High street practice
The increased costs of insurance and of practice will have a knock-on effect on firms as businesses.  
That will impact on clients and areas of work where the increased costs of practice cannot be met, for 
example in legal aid work and in law centres.

For high street solicitors, the business risks and the cost of practice will force some hard business 
choices.  The prospect of paying a fee for a complaint which is not upheld is an unfair penalty.  The 
likelihood is that solicitors will cherry pick new business, refuse to advise potentially difficult clients or to 
take on contentious work.  Others may decide to close their doors and make their staff redundant.  That 
could create advice deserts particularly in rural areas of Scotland.  

Impact on legal aid
The Scottish Legal Aid Board’s figures confirm that in 2004-2005 the gross payments of legal aid made to 
52% of registered firms across Scotland totalled less than £20,000 per annum.  Civil litigation; divorce 
and separation; family and matrimonial; interdict; state benefits; housing; hire purchase and debt; and 
criminal court work are the areas clients seek the majority of advice.  If each piece of business carries the 
risk of a complaints levy as well as the risk of a compensation order for up to £20,000 then legal aid work 
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may become too high a risk.  If most practitioners receive less from legal aid in a year than the risk for 
each piece of business, then solicitors will be further discouraged from legal aid work. 

Limiting Access to Justice through the Scottish Courts
The SLCC will have no claims handling experience but is to be given the same power as the courts to 
decide issues of professional negligence up to a compensation limit of £20,000.  The potential for 
inappropriate and disproportionate compensation awards must be avoided by having a proper appeal.   

4. Cost 

The Executive has stated their costs are guesstimates and that their costings are based on the Financial 
Ombudsman’s Service and the Law Society of England and Wales which are inappropriate comparators.  
The proposals for financing the new quango are neither independent nor fair.  To meet the level of 
independence the public expect, SLCC must be funded at least in part by the taxpayer.  The public 
expect that level of independence. 

Funding the SLCC
The SLCC will be funded by two types of levy on the legal profession.  The amount and balance of the 
levies will be decided by the SLCC after consultation.  The Financial Memorandum suggests “for purely 
illustrative purposes” the annual general levy on each practitioner could be £120 and the specific levy for 
each case £300.

It is unjust to have to pay a levy to prove ones innocence.  The charge creates negative incentives for the 
SLCC to increase funding by accepting more complaints and solicitors who pay a financial penalty for not 
resolving every complaint at source.  The SLCC levy for every complaint applies whether the complaint is 
upheld or not and whether mediated or not.  This is being described as “polluter pays” but it is in fact 
“practitioner pays”.  

Fraudulent Complaints
The experience in the Financial Services industry indicates that advisers cannot prevent fraudulent 
complaints when customers have nothing to lose by complaining. The Bill will create just such a system; 
one where there is no risk to the fraudulent complainer and considerable risk to the solicitor complained 
against.  The complainer may not even be the client of the solicitor who will none the less have to pay and 
go through the complaints procedure.    

Lack of Independence
The current complaints system is funded by the profession and creates the perception of a lack of 
independence so the funding should change.  The Ombudsman’s office has, to date, been funded by the 
taxpayer and has been seen as independent.  Those savings should be put towards the new body, 
aspects of which should be funded by the taxpayer. 

Increased Costs
The Society will still handle conduct complaints.  Some savings will be made as service complaints pass 
to the new body but they will not be enough to fund the SLCC, even on its estimated costs.  The cost of 
handling service complaints will be disproportionate to the costs of all other regulatory functions and 
significantly more than at present.  A more searching assessment of costs is in the Society’s response to 
Financial Memorandum, attached as Appendix 4. 

Cost of CRO
The current cost of a practising certificate for all regulatory functions and services including complaints 
handling is £550 per member.  The Society has 12 Client Relations Committees underpinned by 254 
reporters of whom 168 are solicitors and 86 are non-solicitors.  Those preparing reports and attending 
Committee meetings are paid a nominal fee but give their services on a voluntary basis.  The new body 
will not be able to rely on a similar resource which has tremendous value in terms of input, independence, 
quality of decision-making and cost. 

5. Will it work? 

The SLCC is likely to be slow, rule-based, bureaucratic and expensive.  The Society believes it will push 
firms out of business and create advice deserts for clients.  The new system should take the best of the 
current system and improve on it, rather than reinvent the wheel and lose the benefit from lessons 
already learned. 
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Slower System
Just as the Society is increasing the speed of complaints handling, meeting and exceeding its targets of 
handling 90% within 9 months and 75% within 6 months, the new system is likely to slow complaints 
handling down and is directly contrary to the objectives set by the Ombudsman. 

Vexatious Complaints and Conciliation 
The introduction of a statutory sift for vexatious complaints is necessary and must be robust.  The 
Society’s current system encourages the complainer to raise any dis-satisfaction with their firm’s Client 
Relations Partner and successfully promotes conciliation and dispute resolution of many complaints.  In 
2005, 518 cases were resolved before going to a committee, reducing the time, cost and inconvenience 
of complaints for all concerned.   

More Red Tape and Bureaucracy
The Society’s success with sifting complaints and conciliation was achieved without the bureaucratic 
notice-based system envisaged in sections 6, 7 and 11 of the Bill.  This will take more time than the 
current system and benefit neither client nor solicitor.  

Insufficient Detail
One of the difficulties with the proposed system is that there is little detail provided although from 
discussions with the executive the Society have formed the view that the proposed system is likely to be 
inflexible and rule-based.  Legal complaints are often complex, opinion-based and emotions can run high.  
That is why the Society’s system has tight targets built around a more flexible system.  

Oversight and Over-complication
The Guarantee Fund and Master Insurance Policy are regarded as consumer protections which operate 
to the highest standards.  The Master Policy has passed the closest scrutiny by the OFT and the 
Guarantee Fund is an unrivalled protection for the Scottish consumer.  The unspecific provision for SLCC 
oversight of these functions smacks of state control and interference, is unspecific and potentially 
damaging.  The over-complication in the proposed legislation is neither justified nor in the public interest. 

Substantial Change
The SLCC, as currently proposed in the bill, will not improve the existing provisions.  It will cause more 
delay, bureaucracy, expense and inconvenience than the current system.  It undermines the 
independence of the solicitors profession, risks being declared illegal, has a negative effect on access to 
justice, its costs don’t add up and it will not work effectively.  Any change must improve on the current 
system and provide the best possible complaints system for clients and solicitors.  To achieve that, the bill 
needs substantial change.  The Society remains wiling to support and work towards change for the better. 
SPECIFIC COMMENTS ON THE SECTIONS OF THE BILL

PART 1 – THE SCOTTISH LEGAL COMPLAINTS COMMISSION

Establishment

Section 1 – The Scottish Legal Complaints Commission

The Society is concerned about the status and constitution of the Scottish Legal Complaints Commission 
(SLCC).

1) The SLCC is not an “independent and impartial tribunal” within the meaning of Article 6 of ECHR 
when it is determining a service complaint. 

2) There is no provision in the bill for an appeal to any judicial body which can re-hear the issues.  
Instead, provision is to be made by rules made by the SLCC for a “review” of the SLCC’s 
determination by an Appeals Committee: apart from that there could be judicial review.  These 
options are not sufficient to provide the kind of “judicial control” required by ECHR. 

Society comment

The proposal is problematic because, under the existing law, there is an appeal from the determination of 
the Society in service complaints to the Tribunal and from there to the Court of Session.  There is also an 
appeal from the Tribunal to the Court of Session in conduct cases. These appeals fully comply with Article 

763



LB611 

6 of the ECHR2.  No rationale has been advanced to dispense with these rights of appeal.  The current 
architecture in the bill fails to comply with Article 6 of ECHR, not only for the benefit of solicitors, but for 
that of the public also. 

Schedule 1 –  The Scottish Legal Complaints Commission

The composition of the SLCC is also of concern to the Society.  The Society is fundamentally opposed to 
any potential political control mechanism which would intrude in the independence of the legal profession.  
The SLCC must be able to withstand considerable political pressure.  The suggestion that Scottish 
Ministers should appoint the SLCC and also have power to remove members is unacceptable.  This body 
will have substantial impact on lawyers, their professional bodies and the Scottish consumer: in order to 
respect the rule of law the independence of the legal profession must be upheld.  The bill fails to meet this 
responsibility.

The Society is of the view that the Lord President should be included in the appointment process and that 
there should be a guarantee that the SLCC should have a solicitor with a practising certificate and 
substantial expertise of private practice in Scotland as a member. 

To the extent that the SLCC is intended to act as an independent adjudicatory body determining service 
complaints, it ought to be made into a tribunal and be brought under the supervision of the Scottish 
Committee of the Council on Tribunals. 
Conduct or service complaints against practitioners 

Section 2 – Receipt of Complaints: Preliminary Steps

This section details that the SLCC must take certain steps when analysing a complaint.  The SLCC, in 
terms of section 2, acts as a gateway for all forms of complaint – 

a) professional conduct – “conduct complaints”; and 

b) inadequate professional services – “services complaints” including complaints of negligence. 

Society comment

The Society welcomes the introduction of this statutory sift of complaints.  However, the SLCC will need 
time to develop the expertise necessary to make the sift work properly. 

To whom can complaints be made?

The Society considers that it is uncertain whether it is intended that all complaints must be made to the 
SLCC and that the professional bodies can only deal with complaints which have been remitted to them 
by the SLCC. 

The bill makes provision for when the SLCC receives a complaint, but also does not require all such 
complaints to be made to the SLCC.  There should be a provision which prevents complaints being made 
directly to the Society. 

The consultation paper “Reforming Complaints Handling, Building Consumer Confidence: Regulation of 
the Legal Profession in Scotland” (“the consultation”) intended that the SLCC should be the required 
gateway for all complaints and that the SLCC should remit them, as appropriate, to the relevant 
professional organisation.  The bill provides, in section 24, that where a professional organisation 
receives a complaint from a person about the conduct or services provided by a practitioner, it must send 
the complaint to the SLCC.  This is a roundabout method of giving effect to the policy. 

Section 20 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 envisages that the Society 
may inquire into whether a conveyancing or executry practitioner is guilty of professional misconduct or 
provided inadequate professional services, whether or not a complaint is made to them.  Section 20 is not 
amended in Schedule 4.  It is, therefore, uncertain what is intended by the Bill.  It is noted that section 37 
enables Scottish Ministers, by regulations, to modify enactments to give the Society powers as respects 
conduct complaints about such practitioners, but it is not clear what is intended. 

2 Robson v Council of the Law Society of Scotland 2005 S.C.125 
   Gordon Coutts Thomson (a firm) v Council of the Law Society of Scotland 2001 S.C.L.R. 61 
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The bill should give effect to the policy clearly, by providing that all complaints should be made to the 
SLCC.  If necessary, it could then be provided, but only as an ancillary provision, that if such a complaint 
is made to the professional organisation, it should send it to the SLCC.  It should also be made clear that 
the Society should have the power to investigate professional misconduct or unsatisfactory professional 
conduct on its own initiative, without any complaint made to it. 

Who can make complaints? 

The Society is uncertain as to who can made a complaint and as to how this question is to be determined.  
A complaint can be made, in terms of section 2(1), by or on behalf of “any person having an interest”. 

In section 2(3), the bill provides that this expression means, in relation to a service complaint, “any person 
who appears to have been affected directly by the alleged inadequate professional services”. 

There are issues about who is “directly affected”.    Paragraph 7.4 of the consultation states: “The 
Executive is aware that, in practice, an 'interest to complain' has been quite narrowly interpreted and 
proposes that anyone who has been directly affected by anything a legal practitioner has said or done, 
should have such an interest. This would include, for instance, litigants who considered themselves to 
have been disadvantaged by the incompetent or unacceptable actions of their opponent's legal adviser.” 

However, it is not clear who would be caught by referring to a person “directly affected” by anything a 
solicitor has said or done.  It is not even clear whether it would include the example set out by the 
Scottish Executive in the consultation paper. 

The relationship between a solicitor and a client is a contractual one of agent and principal.3  That 
contract provides rights and obligations and is set out in a letter of engagement which the solicitor must 
send to the client when the contract is agreed.  Giving rights to complain to third parties who are not party 
to the contract creates potentially difficult consequences and introduces the issue of “remoteness” into the 
test of who is directly affected by a solicitor’s actings. 

In the current adversarial system, a solicitor must act in the best interests of his or her client subject to the 
interests of justice and the duty owed to the court.  The overarching nature of these responsibilities 
inevitably impacts adversely on third parties. 

Frequently both parties in litigation are advised by solicitors and it is the responsibility of either party’s 
solicitor to act on the incompetence or unacceptable behaviour of the opponent’s solicitor. 

As a matter of fact the Client Relations Office already handles complaints from third parties where the 
solicitor’s conduct has a direct effect on the third party and might amount to professional misconduct if 
proved.

The Society is of the view that the definition proposed in section 2(1) needs clarification:- 

a) to take account of the adversarial system and the role of the court and in particular of the role of 
solicitors employed by the Crown or by local authorities; 

b) to recognise the obligations owed by a solicitor to his or her client by contract or by custom; 

c) to recognise the nature of the extent of the duty of professional care owed by a solicitor to his or her 
client; and 

d) to acknowledge that some unscrupulous complainers could use the provision to undermine or disrupt 
legitimate activity by their opponent’s solicitor in order to further their own objectives in negotiation or 
litigation for example, where a litigant complains about his or her opponent’s solicitor to gain some 
advantage in litigation. 

There is no provision in the Bill as to how the test of who is ‘directly affected’ is to be determined.  It gives 
the impression that it is an objective test but, in practice, it will be for the SLCC to determine it according 
to its own subjective opinion.  As there is no appeal to any appellate court which can substitute its own 
opinion for that of the SLCC, this means that the view of the SLCC will prevail unless it can be set aside 
by judicial review.  It may be very difficult to do so.  For example, the view of the SLCC can be set aside if 
it can be shown that the SLCC has reached an opinion so unreasonable that no reasonable body could 

3 Batchelor v. Pattison and Mackersy (1876) 3R 914 
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ever have done so.  Even if that test is met, the court cannot substitute its own opinion, but can only 
require the SLCC to re-determine the matter. 

Where the service complaint also raises a negligence issue, it is not clear whether the person making the 
complaint should require to have both “title and interest” which he would require to have at common law 
before raising an action for damages in the courts. 

There is no definition in the bill of person with an interest in relation to a conduct complaint. 

The fact that a definition is provided in one case and not in the other case increases the uncertainty as to 
what it means.  Can a person have an interest to make a conduct complaint even although he or she is 
not “directly affected” by the conduct?  Does a person have to have both title and interest, as under the 
common law, in order to make a service complaint, especially one based on an act of negligence  These 
matters should be clarified by having a definition to cover both provisions and ensuring the provision is 
lawful.

The definition of a conduct complaint

A conduct complaint is defined as complaint suggestion professional misconduct or unsatisfactory 
professional conduct. 

However, there is no definition of what is meant by professional conduct.  It will, therefore attract its 
common law meaning. At present, this is defined in the case of Sharp v Council of the Law Society 1984 
SC 129 as “conduct which would be regarded by competent and reputable solicitors as a serious and 
reprehensible departure from the standards of conduct which could reasonably be expected of a 
competent and reputable solicitor”. 

Unsatisfactory professional conduct is defined in section 34 as certain kinds of professional conduct 
which does not amount to professional misconduct or comprise merely inadequate professional services 
(IPS).  However, it may not be clear what IPS and unsatisfactory professional conduct.  It may, for 
example, be thought that IPS must, almost by definition, always constitute unsatisfactory professional 
conduct.  The difference is, however, important both at the stage when the SLCC is determining whether 
a complaint is a conduct or a services complaint and later even when the SLCC has determined it to be a 
conduct complaint.  This is because the Society is under a duty, under section 11, where it considers that 
a conduct complaint which is mediating or investigating may constitute (in whole or in part) a services 
complaint, to suspend the mediation or investigation and send the complaint to the SLCC. 

Society comment

Professional misconduct should be defined in the bill in order to make it clear (a) what it means (b) 
whether it is restricted, as is the definition of “unsatisfactory professional conduct”, only to certain kinds of 
professional conduct and (c) what is meant by “unsatisfactory professional conduct” because it is defined 
as professional conduct which does not constitute professional misconduct. 

The Bill should also clarify the distinction  between unsatisfactory professional conduct and inadequate 
professional services. 

The definition of Inadequate Professional Services (IPS)

IPS is defined in section 34 as including “any element of negligence in respect of or in connection with the 
services”. 

The Society is of the view that IPS should not include any element of negligence. 

The Society is of the view that:- 

1. There is no consultation mandate for the proposition that the SLCC should have a jurisdiction to deal 
with negligence  issues. 

2. The question of whether there is negligence raises a question of civil rights which is a matter for the 
courts.
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3. It is contrary to Article 6 of ECHR to enable the SLCC to determine questions of negligence, at least 
without providing for an appeal to a judicial body which should have power to re-determine both the 
facts and the law. 

4. The reference to “negligence” in section 34 is undefined.  At the very least, an indication must be 
given as to what this term means.  Further comment is made on this at section 34. 

Preliminary steps

The preliminary steps which the Commission must take are – 

1. to determine whether or not the complaint is frivolous or vexatious; and 
2. where the complaint is either frivolous or vexatious, it can -  

a) reject the complaint; and 

b) give notice in writing that the complaint has been rejected. 

Society comment

The Society has the following comments in relation to the preliminary steps which must be taken in a 
complaint:-

1. It is unclear if the bill gives the SLCC the power to determine whether all complaints (including 
conduct complaints) are frivolous or vexatious. 

2. There should be provision in the bill which requires the SLCC to determine whether the complaint is 
made by a person having an interest and to reject it if it is not.  Provision should also be made to 
notify the complainer and the practitioner of the SLCC’s determination and the reasons for it.  The 
SLCC should do the complete initial sift and there should be a provision for an appeal or review 
mechanism as there is at present. 

3. The Society is of the view that determinations by the SLCC (section 2(2)) should be accompanied by 
reasons and that there should be a provision which requires the SLCC to give reasons for its 
determinations. 

Section 3 – Complaint not made timeously or made prematurely

This section obliges the SLCC to – 

1. refuse to consider a complaint which is not made timeously; and 

2. not take any further action on the complaint. 

A complaint is not made timeously if the complaint is made after the expiry of the time limit fixed by the 
SLCC and the SLCC does not extend the limit. 

The current time limit for making a complaint is two years.

Section 3(4) also provides that the SLCC need not take steps in a complaint if those steps would be 
premature.  A complaint is premature if:- 

a) the complainer has not informed the practitioner about it and given the practitioner an opportunity to 
deal with it; or 

b) if the SLCC rules give the SLCC discretion to deal with the complaint. 

Society comment

Will the 5 year prescriptive period for negligence will apply to service complaints on that ground?  There 
are also issues about when the prescription starts to run and what can interrupt it. 
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Section 4 – Determining Nature of Complaint

This section provides that the SLCC must decide if a complaint is one of – a) conduct or b) services.  If 
the complaint is a mixed conduct/services complaint, the SLCC must consult the professional  bodies 
before making a decision. 

Society comment

The Society is of the view that the decision-making process in section 4 is very important, highly complex 
and has major consequences for the solicitor and client alike.  This step is a further example of how the 
scheme is bureaucratic and given to delay. 

Section 5 – Complaint Determined to  be Conduct Complaint

This section provides that if the SLCC determines that a complaint is a conduct complaint it must – 

a) remit the complaint to the professional body; and 

b) notify the complainer and the practitioner that it has been remitted and to which body.  

Society comment

The Society is concerned that there are a number of provisions in the Bill (of which this is one) which 
require the SLCC to make a determination or a decision and send a copy of it to the Society, the 
complainer or solicitor, but do not expressly require the SLCC to give reasons for its determination or 
decision.  The Bill only requires reasons to be given in one case in section 16(3) (handling complaints) 
and the inference from this must be that reasons are not required in other cases.  However, if no reasons 
are given, this renders it virtually impossible for a complainer or the solicitor to contest the decision, 
whether by judicial review or otherwise. 

The Society, therefore, suggests that the Bill should require reasons to be given in all cases.  This 
applies, in particular, to sections 4, 7, 9, 11, 15(3), 16(6) and 18(7).  This comment is not repeated. 

Section 6 – Services Complaint: Notice and Local Resolution or Mediation

This section provides that – 

1) if a complaint is identified as being a services complaint this decision must be intimated to the parties; 

2) if the complaint is premature, or there has been no sufficient attempt to negotiate a settlement the 
SLCC may refer the complaint back to the practitioner requesting that he or she should attempt to 
achieve such a settlement; 

3) where the SLCC refers a compliant back to the practitioner, it may require the practitioner to give a 
response and explanation of the steps taken to achieve a negotiated settlement within 21 days; 

4) the SLCC may offer to mediate in relation to the complaint, but this can only happen if both the 
complainer and the practitioner accept the offer; and lastly 

5) the SLCC may discontinue mediation in relation to a complaint and if it does so, it must give notice in 
writing.

Society comment

The Society notes that this process is bureaucratic and time-consuming.  There are also intrinsic 
difficulties in compulsory mediation.  It is of the nature of mediation and the Society’s experience, that it is 
more likely to be successful if it is voluntary.  Any element of compulsion devalues the process and will 
lack the confidence of the participants. 

Section 7 – Services Complaint: Commission’s duty to investigate and determine

This section applies when local resolution and mediation fails.  The SLCC must investigate the complaint 
after giving both the complainer and the practitioner an opportunity to make representations. 
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Society comment

The Society notes that this follows the pattern already employed by the Society but, in view of the rule-
based system, the process will be slow and bureaucratic and inflexible.  Section 7 is unclear as to 
whether it permits representation in person.

Section 8 – Commission upholds services complaint

The powers which the SLCC may be able to exercise when it upholds a service complaint are very similar 
to the powers currently available to the Society under section 42A(2(a–d)) of the Solicitors (Scotland) Act 
1980 when they uphold a complaint of IPS, except that the amount of compensation which may be 
awarded has been increased from £5,000 to £20,000.  Scottish Ministers are given the power, by order 
made subject to negative resolution procedure, to substitute a different amount. 

Society comment

The Society considers that the power conferred on Scottish Ministers, by order, to substitute a different 
amount should be subject to draft affirmative resolution procedure because this power could increase 
quite considerably the amount of compensation payable. 

The Council suggests that the opportunity should be taken to get rid of the distinction drawn in section 
8(2) between the SLCC determining and direction certain matters.  This complicates the drafting of this 
section and sections 9 and 10 unnecessarily.  In terms of section 11, only a direction is subject to 
summary diligence. 

Section 9 – Services Complaint: Notice where not upheld or upheld

This section provides that the SLCC must give notice of its decisions. 

Society comment

The Society has no comment to make on this section. 

Section 10 – Determination under Section 7 or taking of steps under Section 8(2): Effect in relation to 
proceedings

Section 10 provides that a decision by the SLCC to take any steps in relation to redress under section 8 is 
not to be founded upon in any court proceedings for the purposes of showing that the practitioner in 
respect of whom the steps were taken was negligent.  A direction under section 8(2)(d) to a practitioner to 
pay compensation to a client will not prejudice the right of the client to take proceedings against the 
practitioner for damages in respect of any loss which the client claims to have suffered.  Any amount 
directed to be paid to the client under section 8(2)(d) may be taken into account in the computation of any 
award of damages. 

This provision is fairly similar to the terms of section 56A(2) of the Solicitors (Scotland) Act 1980. 

Society comment

The Society is of the view that in the provisions of section 10(2) regarding the award of damages, the 
court should be under a duty to take into account any amount directed to be paid to the client under 
section 8(2)(d) in the computation of damages. 

Section 11 – Complaint appears during mediation or investigation to fall within different category

Section 11 provides the procedure where a complaint which has initially been determined to be either a 
conduct or services complaint appears to appear to fall wholly or partially within the other category during 
the course of mediation or investigation by the professional body or the SLCC.  In such circumstances, 
either the professional body or the SLCC shall suspend the mediation or investigation, consult the other 
on the matter and give both the complainer and practitioner a note of the outcome.  The SLCC must then 
either – 1) confirm, or 2) alter its original decision and give the practitioner, complainer and professional 
organisation notice of the outcome of its review.  The SLCC is required to remit any complaint assessed 
to be a conduct complaint to the professional organisation to investigate.  The SLCC, of course, has its 
own duty to investigate service complaints. 
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Society comment

This section highlights the confusion which can emerge in dealing with different bodies with different 
competences.  Issues of conduct and service can have common features: it can be looked on as a 
behavioural continuum, with some clearly service issues, whilst others are clearly conduct.  That is why 
there needs to be clear expression in the Bill to make sure that the differences which are fundamental to 
solicitors and clients can be clearly recognised. 

Section 12 – Power to monitor compliance with directions under section 8(2)

Where the SLCC has issued a direction to a practitioner to provide redress to a complainer under section 
8(2), this section provides that it must require the practitioner, by notice in writing, to give an explanation 
of the steps he or she has taken to comply with the direction within a period of 21 days.  This requirement 
is suspended if the practitioner appeals against the direction pending the outcome of the appeal. 

Society comment

The Society has no comment to make on this section. 

Section 13 – Power to examine documents and demand explanations in connection with conduct or 
services complaints

This section empowers the SLCC to give a notice in writing to the practitioner, for the purposes of 
sections 2, 3, 4, 6, 7, 8, 11 or 12.  Such a notice can require – 

a) the production or delivery to any person appointed by the SLCC... of all documents to which this 
section applies – i.e. books, accounts, deeds, securities, papers and other documents in the 
possession or control of the practitioner or a trust of which the practitioner is sole or co-trustee which 
are in the possession or control of the practitioner; and 

b) an explanation within 21 days regarding the matters to which the complaint relates. 

Schedule 2 makes further provisions about the powers of the Commission under this section. 

Society comment

The Society is of the view that this provision should be amended to provide:- 

a)  that any person, who is required by such a notice to provide any information or to produce any 
document, is  to  comply with that requirement, notwithstanding any duty of confidentiality owed by 
that person to any other person (whether the complainer or not) so that the documents can be 
passed over without question; 

b)  that, if any person, who is required by such a notice to provide any information or to produce any 
document, refuses or fails to provide that information or to produce that document, the Society  or 
SLCC may apply to the [sheriff/ Court of Session] for an order requiring that person to provide that 
information or produce that document to a person appointed by the Society at a time and place 
specified in the order; 

c)  that any information given by a person, which that person was obliged under this section to provide, 
shall not be admissible in any criminal proceedings against that person. This is required in order to be 
compatible with ECHR requirements; and 

d)  that, for the purposes of this section, a person shall be taken to comply with a requirement to produce 
a document if that person produces a copy of, or an extract of the relevant part of, the document. 

Section 14 – Enforcement of Commission Direction under Section 8(2)

This section provides that a direction by the SLCC under section 8(2) is enforceable in the same way as 
an extract registered decree arbitral in its favour bearing a warrant for execution issued by any Sheriff 
Court in Scotland. 
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Society comment

The Society notes that this procedure only makes provision for summary diligence.  It does not allow any 
court to investigate the reasons, or even the legality, of the direction being made. 

The SLCC has the powers of the Sheriff Court, but is not judicially constituted.  The Society  requires to 
go to the Scottish Solicitors’ Discipline Tribunal, where representations must be made before orders are 
granted.

Handling by relevant professional organisations of conduct complaints

Section 15 – Handling by relevant professional organisations of conduct complaints: investigation by 
Commission

Section 15 provides that the SLCC can investigate complaints about the manner in which a professional 
organisation has dealt with a conduct complaint.  This is referred to as a “handling” complaint and is 
based upon the old jurisdiction of the Scottish Legal Services Ombudsman under sections 34 and 34A of 
the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990.  The SLCC is prohibited from 
investigating a handling complaint where either – 

a) the professional organisation has not completed its investigation; or 

b) the handling complaint is made after the expiry of the period of six months after such date as Scottish 
Ministers may specify. 

The SLCC can investigate a conduct complaint if the complaint is that the professional organisation has 
acted unreasonably in failing to start an investigation into the complaint, or that having started such an 
investigation has failed to complete it within a reasonable time, or that the SLCC believes that an 
investigation is justified. 

The SLCC can make a written interim report in relation to the investigation which it must send to the 
person who made the handling complaint and the relevant professional organisation. 

Society comment

The Society notes that it is proposed that the SLCC will deal with handling complaints regarding the 
professional bodies.  What happens if a complainer has a complaint about the way in which the SLCC 
handles a service complaint? 
Section 16 – Investigation under Section 15: Final Report and Recommendations

This section requires the SLCC to make a written report of its conclusions; and send a copy of the report 
to a) the person who made the handling complaint; b) the relevant professional organisation; and c) the 
practitioner concerned in the conduct complaint to which the handling complaint relates. 

The SLCC can make recommendations:- 

1. That the professional organisation gives to the complainant such information about the conduct 
complaint and how it was dealt with. 

2. That the conduct complaint be further investigated or reconsidered by the professional organisation 
and that the relevant professional organisation consider exercising its powers in relation to the 
practitioner concerned. 

The SLCC can also recommend that the relevant professional organisation pay compensation of up to 
£5,000 for loss suffered by the person, inconvenience or distress caused to the person as a result of the 
way in which the conduct complaint was handled and that it pay to the person making the handling 
complaint an amount specified by the SLCC by way of reimbursement of the cost or part of the cost of 
making the handling complaint. 

If the SLCC is satisfied that the professional organisation has decided not to comply wholly with the 
recommendations, or is of the opinion that the organisation has not complied wholly with the 
recommendations, it may direct the organisation to comply with the recommendations. 
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Society comment

The Society is of the view that this extension of the SLCC’s role is inappropriate.  The SLCC was never 
envisaged as having a role to investigate conduct complaints.  This section changes the SLCC from a 
service complaint body into a state-controlled regulator of the legal profession.  This outcome is not in the 
interests of the public, the consumer or the profession  It undermines the rule of law and the 
independence of the legal profession.  This provision erases the former Justice 1 Committee’s 
recommendation of maintaining the regulatory system with increased oversight and replaces it with a 
dangerous structure which is inimical to democracy and the rule of law. 
This section undermines the professional bodies’ roles as the promoters and enforcers of good 
professional conduct.  The Society is also of the view that section 16(6) gives the SLCC too strong a 
power for a newly-constituted organisation.  Any system requires to have the confidence of the public and 
also the profession: without that confidence the system will not work. 

The Society is also of the view that the unaccountable potential increase which could be made by 
Scottish Ministers is too draconian. 

Section 17 – Abolition of Scottish Legal Services Ombudsman

This section abolishes the office of the Scottish Legal Services Ombudsman. 
Society comment

The Society notes the abolition of the Scottish Legal Services Ombudsman.  The abolition of the 
Ombudsman raises the issue of oversight of the SLCC.  There is no body charged with that duty.  What is 
to happen if a complainer is dis-satisfied with the investigation carried out by the SLCC?  How is oversight 
of the SLCC to be achieved? 

Finance 

Section 18 – Annual General Levy

This section requires an annual general levy to be paid to the SLCC in respect of each financial year by 
solicitors, advocates, conveyancing or executry practitioners and those who exercise a right to conduct 
litigation or right of audience under section 27 of the Law Reform (Miscellaneous Provisions) (Scotland) 
Act 1990.  The levy is to be collected from the members by the relevant professional organisations and 
paid to the Commission. 

Society comment

The provisions regarding the finance of the SLCC are lacking in detail and specificity.  The comments on 
the Financial Memorandum referred to in Appendix 4 are relevant at this point. 

The Society is of the view that there requires to be a definition of the group the bill will affect.  The Society 
should also be able to recover from the SLCC the costs of collection and remittance of the levy. 

In relation to the Annual General Levy, the Society is of the view that this should be dealt with directly by 
the SLCC.  If the Society is required to gather in this fee on behalf of the SLCC, it should be able to 
recover the costs of carrying out this task.  This must be clarified and costs taken into account. 

The Society is very concerned at the lack of a defined budget for the SLCC or any detail of expected 
costs.

Section 19 – Complaints Levy

This section requires a practitioner to pay a levy to the Commission in respect of a complaint about the 
services provided by that practitioner which was dealt with by the SLCC.  The levy is payable in respect of 
all complaints which the SLCC considers to be eligible. 

Society comment

The Society is of the view that the complaints levy should only be payable where the SLCC upholds a 
service complaint rather than where it investigates a complaint.  The SLCC should also be able to issue 
expenses awards against unsuccessful parties.  The specific levy acts as an incentive to accept 
complaints to increase its revenue and leaves solicitors paying to prove their innocence.  There is also an 
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incentive for solicitors to settle the complaint with the client, even if he or she feels that the complaint is 
unjustified.  The results of this proposal are unjust to solicitors. 

Section 20 – Amount of Levies and Consultation

Section 20 provides that the SLCC will fix the amount of the annual general levy and the complaints levy 
for each financial year.  The SLCC must consult the professional organisations and their members in 
January each year on its proposed budget for the following financial year.  The SLCC has the power to 
propose different levels for the complaints levy in different circumstances. 

The annual general levy must be the same amount for each of the individuals who are liable to pay it, but 
the complaints levy can alter to meet different circumstances. 

Society comment

The Society envisages considerable problems arising from this 2-stage approach.  For example, the 
access to justice issues which are stated in the introduction will come into sharp focus as a result of this 
policy.  Furthermore, the taxation nature of the levy is unfair, as it will affect public sector lawyers who 
may never be subject to the SLCC’s jurisdiction. 

The bill proposes that the amount of the levies is to be determined by the SLCC each year.  However, this 
means that there is no effective control over the SLCC’s budget.  How can the SLCC be made 
accountable to the profession or the Parliament in these circumstances? 

The professional bodies must be given the right to reject the budget; otherwise this is effectively taxation 
without representation. 

Section 21 – Grants or Loans by Scottish Ministers

This section provides that Scottish Ministers may make grants to the SLCC and that Scottish Ministers 
shall also be able to make loans to the SLCC. 

Society comment

The Society is of the view that the Scottish Ministers should not be able to make loans to the SLCC.  
Loans require to be repaid and the only proposed source of repayment is the income derived from the 
profession.  It is unacceptable that the professional bodies should be burdened by debts over which they 
have no control. 

The Society questions the necessity of giving the Scottish Ministers a power to make grants of loans.  
These costs would ultimately require to be paid for by the profession and clarification of this issue is 
critical at this point.  The Society is of the view that costs should be met by the State, even in relation to 
costs of the Board and fixed costs and the profession possibly being charged for variable costs.  The 
Society would query what is to become of the £400,000 per annum which will be saved by the Executive  
decommissioning of the Office of the Scottish Legal Services Ombudsman. 

Section 22 – Guarantees

Section 22 authorises Scottish Ministers to guarantee the discharge of any financial obligations incurred 
by the SLCC. 

Society comment

The Society  has no comment to make on this section. 

Rules as to Commission’s practice and procedure 

Section 23 – Duty of Commission to make Rules as to Practice and Procedure

The SLCC must make rules as to its practice and procedure.  Schedule 3 provides detail about what the 
rules must include.  There are obligations on the SLCC which must consult with Scottish Ministers, 
relevant professional organisations and consumer groups. 

Society comment
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The Society’s has already expressed its view of the  bureaucratic and inflexible nature of a rule-based 
system.  These rules should, in view of their importance, be subject to the supervision of the Parliament.  
This may be done directly by requiring them to be made by Statutory Instrument and subject to the 
negative resolution procedure, as in the case of Rules of Court. 

Forwarding complaints, advice, monitoring etc. 

Section 24 – Duty of Relevant Professional Organisations to forward Complaints to Commission

This section imposes upon professional organisations an obligation to send to the SLCC any complaint 
about the conduct or services provided by a practitioner, or the handling of a conduct complaint under 
sections 5(a) or 11(5)(a). 

Society comment

The Society is of the view that this provision creates delay and bureaucracy.  Section 24  must be 
amended to ensure that the professional bodies can take up conduct complaints directly.  The Society 
has invested considerable finance and effort to speed up the complaints system as recommended by the 
Justice 1 Committee.  This will slow it down. 

Section 25 – Duty to Provide Advice

This section obliges the SLCC to provide advice to any person who requests it as respects the process of 
making a services complaint or a handling complaint.  The SLCC is required to provide the information by 
any particular means preferred by the person requesting it. 

Society comment

The Society is concerned that the bill provides that advice should be about “the process of making” a 
complaint.  It may, however, be difficult for the SLCC not to stray into the substance.  This gives the 
appearance that the SLCC may be partial and therefore affect the assessment whether it is an 
“independent and impartial tribunal” for the purposes of Article 6.  The Society recommends that the duty 
should be altered to providing information only about the processes of complaints making. 

Section 26 – Services Complaints: Monitoring, Reports, Protocols and Information Sharing

This section requires the SLCC to monitor practice and identify in any trends in practice as respects the 
way in which practitioners have dealt with matters that result in services complaints.  The SLCC is also 
obliged to publish a report on any trends in practice which it identifies. 

The SLCC is also under an obligation to enter into protocols with the relevant professional organisations 
as regarding the sharing of information in respect of the numbers of service complaints dealt with, any 
trends it can identify in relation to such complaints, determinations upholding services complaints, or 
failures by practitioners to comply with directions. 

Society comment

The Society notes that this is a unilateral obligation.  How can this work unless a corresponding duty is 
placed on the professional organisations?  The SLCC is also obliged to share information with the 
relevant professional organisations.  What is the mechanism for enforcement of such an obligation? 

Section 27 – Conduct Complaints: Monitoring, Reports, Guidance and Information

Section 27 obliges the Commission to monitor practice and identify any trends in practice as respects the 
way in which practitioners have dealt with matters that result in conduct complaints, or that the relevant 
professional organisations have dealt with conduct complaints so remitted.  The SLCC is obliged to 
publish a report on such trends in practice and can also give guidance to the relevant professional 
organisations regarding the timescales within which the aim to complete investigations and make 
recommendations about the organisation’s procedures for dealing with conduct complaints.  Each 
relevant professional organisation must consider the recommendation made by the SLCC and notify it of 
its decision regarding the recommendation. 
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The SLCC is given the discretion to carry out audits of records held by professional organisations relating 
to conduct complaints. 

Society comment

The Society is concerned that there may be a suggestion that the SLCC is being required to monitor not 
simply trends in practice as to the way in which practitioners have dealt with any complaints, but “matters 
that result in” such complaints.  This is an unclear, intrusive and impractical power for a State-sponsored 
body to have. This seems to give the SLCC power to monitor how, for example, practitioners may carry 
out their professional practice, such as conveyancing.  This proposal does not appear in the consultation 
paper and the Society does not believe that the SLCC should have a role to provide guidance in relation 
to the area of setting standards of professional practice.  That is the role of the Law Society of Scotland 
and there is no reason to create an alternative standards body. 

The Society is also concerned that there may be a suggestion that the SLCC is being required to 
supervise how professional organisations deal with conduct complaints, to audit their records and to 
make recommendations about their procedures.  This infringes upon the independence of the Society to 
regulate its own procedures and consequently undermines the independence of the legal profession. 

Section 28 – Obtaining of Information from Relevant Professional Organisations

This section empowers the SLCC to get information or documents from professional organisations or 
from practitioners, being information which the SLCC considers relevant for the purposes of sections 15, 
16 or 27.  There is a provision which nullifies any obligation of confidentiality which the professional 
organisation owes a party to a complaint.  The SLCC can compel a practitioner to provide it with all the 
information which he or she has. 

Society comment

There needs to be a saving for legal professional privilege or for obligations of confidentiality to third 
parties.  Legal Professional Privilege and confidentiality are concepts which enable clients to discuss 
private matters with their legal advisers in the knowledge that such matters will not be disclosed except in 
restricted circumstances.  It is necessary to preserve these protections because clients may be less 
willing to give information if they think it could be disclosed to a government agency.  The interests of 
justice will be undermined unless the client’s confidence is maintained by specific provision. 

Section 29 – Monitoring Effectiveness of Guarantee Funds etc.

This section gives the SLCC powers to monitor the effectiveness of – 

a) the Scottish Solicitors Guarantee Fund; 

b) Professional Indemnity Insurance arrangements; and 

c) any other funds or arrangements maintained by any professional organisation for purposes 
analogous to the Guarantee Fund or the Professional Indemnity arrangements. 

Society comment

This is an other example of where it is proposed that SLCC may be given inappropriate powers to 
supervise the arrangements which the professional organisation may have entered into. This issue was 
not consulted upon.  The consultation asked about providing the Scottish Legal Services Ombudsman 
with such powers and the consultation results were evenly split on that topic.  It is not clear:- 

a) what the justification is for taking such powers which may have nothing to do with how complaints are 
handled; 

b) what is meant by “monitoring the effectiveness” of the guarantee funds or other professional 
indemnity arrangements; 

c) how it is expected that the professional organisation can give effect to any of the SLCC’s 
recommendations when it may not have the power over how claims are dealt with. 
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The Society would stress that it does not, itself, handle claims under the Master Policy.  Such claims are 
dealt with by the insurers of the Master Policy and claimants can refer any unsatisfactory settlement to 
the relevant Ombudsman.

The Scottish Solicitors Guarantee Fund

Every client of a Scottish solicitor is protected from financial loss, resulting from any dishonesty by the 
Solicitor, under the Scottish Solicitors Guarantee Fund.  The entire cost of claims and of administering the 
Fund is borne by practising solicitors.  It is not funded by the taxpayer.  The Society has developed a 
system to monitor regularly the financial arrangements of every solicitor who holds clients’ funds, to 
require all solicitors to comply with the rules and if necessary to take disciplinary action against those who 
fail.

The Guarantee Fund Committee, which meets monthly, oversees the operation of the Guarantee Fund 
under powers delegated from the Society’s Council.  Members of the Committee presently consist entirely 
of members of the Council, however, the recruitment of non-solicitor representation is underway.  Apart 
from the Convener of the committee its members work without remuneration. (Appendix 6(a)) 

The criteria for making a claim are set out in section 43 of the Solicitors (Scotland) Act 1980. (Appendix 
6(b)).  To qualify for a grant from the fund there must be shown to be dishonesty on the part of a solicitor 
resulting in financial loss and there must be no other means of recovering the money. (See further Justice 
1 submission –Appendix 6(c)) 

A claim is made in writing giving details of the amount claimed and the solicitor involved.  Evidence 
requires to be produced in respect of all aspects of the claim.  Any claim must be notified within one year 
of the loss coming to the attention of the claimant.  A report is then prepared and submitted to the 
Guarantee Fund Committee for decision. 

The total amount of losses resulting from the dishonesty can be claimed without financial limit.  In almost 
all cases the full amount is paid.  The claimant may also be given an amount towards all or part of his or 
her solicitor’s fee regarding the submission of the claim.   

If the claim is accepted the claimant will be expected to assign the right to recover the money from the 
solicitor to the Society.  This allows the Society to recover funds paid out.  

The Society does not have control over the time taken by some of the processes in determining a claim.  
For example, a Judicial Factor may take a long time to review the position as this may require the 
complete revision of the accounting records of the firm.  Forensic examination of the books of account 
can only be verified by obtaining evidence from third parties e.g. lenders, banks and individual clients who 
may number many hundreds.

Where the dishonest solicitor was operating within a partnership, the clients’ claims against the innocent 
partners will be covered under the Master Policy.  Recompense for the client may, therefore, come 
through the Master Policy rather than the Guarantee Fund.  Resolution of these issues takes time. 

If hardship is being experienced by the claimant, the Council can take emergency measures to assist.  
For example, the Guarantee Fund has in the past underwritten a bridging loan in circumstances where a 
house purchase may not have proceeded had they not so acted.  The discretion given to the Society 
under the Act allows flexibility in making decisions. 

The Society operates a risk management system to improve standards of solicitors’ accounting, to 
minimise losses to the Guarantee Fund and to reduce the opportunity for solicitors to misappropriate 
clients' money.  The following arrangements are in place to allow the Society to carry out this function. 

The Solicitors (Scotland) Accounts etc. Rules 2001

The Rules have been developed over the years to ensure that proper records are kept which show the 
true financial position of a firm at any time.  Some of the issues covered by the rules are detailed in 
Appendix 6(d). 

Every solicitor who keeps clients funds must submit to the Society half yearly certificates of compliance 
with the Rules.  This is an effective and valuable mechanism. 
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A programme of inspection is operated whereby the books of account of solicitors firms are inspected 
routinely by way of a two/three yearly rolling programme.  The Guarantee Fund employs twelve 
inspecting accountants who audit the accounts of solicitors.  They check solicitors half yearly certificates, 
review client accounts and review the firm’s financial position to find out whether the firm and its partners 
are under financial pressure.  The results of these inspections are reported to the Committee. The 
Committee considers them and if necessary orders appropriate action to remedy problems. 

The Society has developed a training programme for solicitors to familiarise them with the requirements 
of the Accounts Rules. (For details of training see Appendix 6(e)) 

The Committee has various sanctions or other actions at its disposal (see section 4).   

The Committee may also call any of the partners of the firm to interview before a panel of the Committee.  
This could be either for disciplinary or guidance purposes.  
On average 32 firms are interviewed each year. 

If the behaviour of a solicitor amounts, in the view of the Committee, to professional misconduct, a 
solicitor will be prosecuted before the SSDT.  The SSDT’s powers and the sanctions available to it in 
matters of Professional Misconduct are set out in the Act at section 53.  

The Committee also has the power to withdraw a solicitor’s practising certificate in circumstances where 
he persists in breaching the Account Rules (section 40 of the Act - Appendix 6(f)). 

Judicial Factors

In very serious cases the Committee will consider applying to the court to have a Judicial Factor. (section 
41 of the Act - Appendix 6(g)) 

A Judicial Factor can be appointed by the Court of Session to take over the responsibility for running the 
firm.  The Factor will run the business in order to protect client interests and to minimise losses.  This will 
mean staffing the office, examining the accounts to establish which clients’ business requires immediate 
attention and investigating the solicitor’s activities. 

Any dishonest activity on the part of a solicitor or their staff will be referred either by the Society or the 
Judicial Factor to the Crown Office for criminal prosecution. 

Overview

The Guarantee Fund and the associated monitoring and compliance system together with the training 
provided affords to the public a system: 

 Without financial limit of indemnity  
 At no cost to the public.   
 Affordable by solicitors and economically run under the control of the solicitor profession which 

meets the whole cost 
 Which maintains high standards of accounting and honesty among the profession of which it is 

rightly proud. 
 Carried out by experienced staff accountants and solicitors who are able to deal with the work in 

a way which is effective, economic, confidential and sensitive as a result of their knowledge of the 
subject matter of the case work 

 Has proven effectiveness in reducing claims. 

In the periods 1992/93 and 1993/94 claims on the Fund of almost £5 million were met.  This bad claims 
experience arose from the success of the introduction of a revised inspection system in the early 1990s, 
which identified problems in the first cycle of visits.  Since the initial bad claims experience, which 
involved almost entirely on two firms, the annual average experience of claims has been at the level of 
less than £250,000 per year.  In the most recent year, 2004/5, claims of £214,000 were met. There were 
1250 legal firms and 3729 principal solicitors, a relatively constant population size over the last 10 years.  
The improved claims experience can be largely attributed to the regular inspection of all firms that handle 
client funds, together with the system of self certification by solicitors, already referred to, which was 
introduced in 1998. 

(Claims experience and  comparison to The Law Society of England & Wales - Appendix 6(h))  
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The Scottish system of Solicitors Accounts and Guarantee Fund Regulation is internationally renowned 
as being a model to follow. (Appendix 6(i)) 

Section 30 – How Practitioners deal with Complaints: Best Practice Notes

This section enables the SLCC to issue guidance about how practitioners can deal with complaints about 
professional conduct or professional services.  This guidance may recommend, or include 
recommendations, as respects standards for systems by practitioners for handling complaints. 

Society comment

The Society is of the view that the SLCC should not have a role in giving the profession guidance about 
conduct issues: that is the responsibility of the Society.  The SLCC has no experience in this area and 
giving the SLCC this power will undermine the independence of the legal profession and a system which 
operates effectively and efficiently at the Society. 

Miscellaneous 

Section 31 – Power by Regulations to amend Duties and Power of Commission

This section provides that Scottish Ministers can, after consulting the SLCC, the relevant professional 
organisations and such other persons or groups of persons as it considers appropriate modify Part 1 of 
the bill to adjust the duties imposed, or the powers conferred on, the SLCC. Regulations may contain 
such incidental, supplemental, consequential, transitional, transitory, or saving provision as Scottish 
Ministers consider necessary or expedient. 

Society comment

These powers are commonplace in many pieces of legislation.  However, they are problematic when 
dealing with a supposedly independent regulator of the legal profession.  Such regulations are to be 
made by affirmative resolution procedure.  The Society is of the view that there should also be 
consultation with relevant stakeholders before such Orders are made.   
Section 32 – Reports: Privilege

This section provides that certain reports made by the SLCC shall have qualified privilege for the 
purposes of the law of defamation. 

Society comment

The Society agrees that the SLCC’s reports should attract qualified privilege. 

Section 33 – Giving of Notices etc. under Part 1

This section provides rules for notices under the bill. 

Society comment

The Society is of the view that the power to make regulations under subsection 2(a)(v) should be 
reconsidered and the provisions should be set out in the bill. 

Section 34 – Interpretation of Part 1

This section provides definition for many of the terms used in the bill including “client”, “complainer”, 
“inadequate professional services”, “practitioner”,  “relevant professional organisation” and “unsatisfactory 
professional conduct”. 

Society comment

The Society is particularly concerned at the definitions of “Client” and “Inadequate Professional Services” 
(IPS) which are defined as:- 

“client” — 
(a) (in relation to any matter in which the practitioner has been instructed) includes any person on whose 

behalf the person who gave the instructions was acting; 
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(b) where the practitioner is an employee of a person who is not a practitioner, includes (in relation to any 
matter in which the practitioner has been instructed by the employer) the employer;” 

In relation to the above definition in (b), does this mean that a firm can complain about an assistant in its 
office?  More particularly, would this proposed provision include solicitors employed by firms/companies 
other than solicitors/firms?  If so, this would add unacceptable costs to such solicitors and would create a 
disincentive for them to remain as solicitors. 

“inadequate professional services”— 

(a) means, as respects a practitioner who is —... 

(v) a solicitor, professional services which are in any respect not of the 
 quality which could reasonably be expected of a competent solicitor; 

(b) includes any element of negligence in respect of or in connection with the 
 services,” 

The issue relates to section 34(b) which purports to include in the definition of IPS “any element of 
negligence”.  This concept is not defined in the bill.  The law of negligence is a large, complex and 
developing area of law which is difficult to adjudicate without proper court processes. 

Negligence is part of the law of delict, a branch of the law of obligations, where the law imposes on an 
individual a legal obligation to compensate for a breach in the duty of care owed to another person.  
General principles of the law of negligence include title to sue, liability defences and exemptions, 
contributory negligence, remoteness of damage and remedies.  It is not a simple issue.  The bill is not 
clear about the nature of “negligence”, nor how the general law will  be applied.  There will be difficult 
issues where non-solicitors and solicitors share liability.  The bill is silent on the extent to which the court-
based remedies are excluded, or how they will apply in complex cases involving non-solicitor defenders.  
The consultation proceeded on a false premise, the responses to the consultation were not conclusive.
The reference to “negligence” in section 34 should be deleted. 

PART 2 – COMPLAINTS: OTHER MATTERS

Section 35 – Conduct Complaints: Duty of Relevant Professional Organisations to Investigate etc.

This section imposes a duty on professional organisations to investigate conduct complaints which are 
remitted by the SLCC and to report to both the complainer and practitioner about the facts established 
and what action the organisation proposed to take. 

Society comment

The Society has no comment to make on this section which is analogous to the provisions of section 33 
of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990. 

Section 36 – Unsatisfactory Professional Conduct: Solicitors, Firms of Solicitors, Incorporated Practices 
or Certain Limited Liability Partnerships

This section amends the Solicitors (Scotland) Act 1980 to give the Society powers over unsatisfactory 
professional conduct.  Section 34 defines unsatisfactory professional conduct as “professional conduct 
which is not of the standard which could reasonably be expected of a competent and reputable solicitor”.  
This section obliges the Society to determine a complaint after it has investigated it and made a written 
report and given the practitioner an opportunity to make representations.  The sanctions which the 
Society can impose are censure; direct a practitioner to undertake such education or training as regards 
the law or legal practice as the Society considers appropriate; fine the practitioner up to £2,000; direct a 
practitioner to pay to the client compensation up to a maximum of £5,000. 

The Society can take account of any previous determination upholding a complaint against a practitioner 
or unsatisfactory professional conduct, unless an appeal is pending or a decision which has been 
ultimately quashed on appeal.  Society is obliged to intimate any determination by it to both the 
complainer and the practitioner.  The practitioner has a period of 21 days to appeal to the SSDT against 
the determination. 
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Scottish Ministers can make a Statutory Instrument to increase the figure of compensation.  The Society 
is also obliged to require every practitioner who is subject to a direction made under this section to give, 
before the expiry of 21 days, an explanation of the steps taken to comply with any direction.  Scottish 
Ministers are given broad powers to make such modification of any enactment, including the Legal 
Profession and Legal Aid (Scotland) Act 2006, as they consider appropriate for the purposes of giving the 
Society, the Tribunal or the Court further powers as respect conduct complaints. 

Society comment

The Society is of the view that the wide power to make subordinate legislation under section 36(4) should 
be considered carefully.  Such a power is very substantial and cuts across the role of Parliament.  It 
would be better legislative practice for the policy to be adopted to be set out in the bill. 

Section 37 – Unsatisfactory Professional Conduct: Conveyancing or Executry Practitioners etc.

This section enables Scottish Ministers to make regulations to deal with conduct complaints of 
unsatisfactory professional conduct by conveyancing practitioners or executry practitioners. 

Society comment

The Society is of the view that this wide power to make subordinate legislation under section 37(1) should 
be considered carefully. 

Section 38 – Power of Tribunal to award Compensation for Professional Misconduct

Section 38 increases the powers of the SSDT to direct a solicitor, or conveyancing or executry 
practitioner, who is found guilty of professional misconduct, to pay compensation up to £5,000.00. 

Society comment

In response to the consultation, the Society responded that there was no reason, in principle, why 
compensation cannot be ordered in cases of misconduct on the basis that this would promote the 
interests of the profession by ensuring that solicitors who contravened the standards of professional 
conduct could be penalised in an effective way and promote the interests of the public in providing a 
tangible expression of the profession’s view of the breach of trust committed by the guilty solicitor. 

The Society does not agree that the maximum compensation level should be increased to £5,000 on the 
basis that this is disproportionately high. 

PART 3  - LEGAL PROFESSION: OTHER MATTERS

Section 39 – Constitution of Scottish Solicitors’ Discipline Tribunal (“SSDT”)

Section 39 amends the Solicitors (Scotland) Act 1980 by providing that the SSDT should be constituted 
have not more than 28 members with equal numbers of solicitor and non-lawyer members.  This amends 
Schedule 4 of the 1980 Act for the SSDT to have not less than 10 and not more than 14 solicitor 
members and 8 non-lawyer members. 

Society comment

The Society agreed to the composition of the SSDT being 50% solicitor and 50% non-solicitor. 

Section 40 – Scottish Solicitors Guarantee Fund: Borrowing Limit

This section increases the borrowing limit available to the Law Society of Scotland in respect of the 
Guarantee Fund from £20,000 to £1.25 million. 

Society comment

The Society requested this increase for the following reasons:- 

1. The Scottish Solicitors Guarantee Fund has no cap on claims arising from dishonesty, but does have 
stop-loss cover for losses from £2 million through to £5 million, which means that the Fund has to pay 
losses up to £2 million from its own resources. 
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2. The Society does not hold £2 million as assets of the Fund but expects to be able to finance between 
£800,000 and £1 million.  On that basis, the Society considers an overdraft limit of £1.25 million would 
be sufficient to cover the shortfall. 

Section 41 – Safeguarding Interests of Clients

This section amends section 45 of the Solicitors (Scotland) Act 1980 to provide for a client account held in 
the name of a solicitor, or solicitor’s firm, to vest in the Law Society of Scotland where a sole practitioner 
has been restricted from acting as a principal by the SSDT. 

Society comment

This section was requested by the Society. 

Section 42 – Offence for Unqualified Persons to prepare Certain Documents

This section amends section 32(2) of the Solicitors (Scotland) Act 1980 which made it an offence for 
unqualified persons to prepare inter alia court documents. 

The Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 did not change section 32 in relation to 
members of professional or other bodies who had acquired rights to conduct litigation or rights of 
audience and consequently, a member of such a body who sought to exercise such rights would be guilty 
of an offence under section 32.  Accordingly, this provision allows members of bodies that have made 
successful applications for rights to conduct litigation or rights of audience to prepare documents without 
fear of breaking the law. 

Society comment

The Society has no objection to this provision. 

Section 43 – Notaries Public to be Practising Solicitors

This section amends the 1980 Act to provide that only solicitors currently holding a practising certificate 
can be included in the Society’s Register of Notaries Public.  This amendment to section 58 of the 1980 
Act requires the Society to remove a person’s name from the Register of Notaries Public if that person no 
longer has in force a practising certificate. 

Society comment

This is a change which will ensure notaries participate in the Society’s public protections. 

PART 4 – LEGAL AID

The response to Part 4 of the Bill was formulated by the Access to Justice Committee of the Law Society 
of Scotland.  This Committee comprises equal numbers of solicitors and non-solicitors and has as its 
principal objective to ensure that members of the public have adequate access to legal advice and 
assistance in all circumstances where this is necessary. 

Section 44 – Criminal Legal Aid in Solemn Proceedings

This section amends the Legal Aid (Scotland) Act 1986 by transferring the power to grant criminal legal 
aid in solemn proceedings from the Courts to the Scottish Legal Aid Board.   

Society comment

The Society sees practical difficulties with this provision.  Automatic criminal legal aid is available under 
section 22(1)(b) of the Legal Aid (Scotland) Act 1986 until such time as the application for legal aid under 
section 23(1)(a) of the Act has been determined or the accused is admitted to bail or released. 

However, there are situations where an accused person is fully committed at the first hearing or a solicitor 
does not make an application for criminal legal aid until the full committal proceedings.  It would therefore 
be important to extend the provisions of regulation 15 (matters of special urgency) of the Criminal Legal 
Aid (Scotland) Regulations 1996 to include applications under the proposed section 23A of the Act. 
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Section 45 – Register of Advisers: Advice and Assistance

This section amends the Legal Aid (Scotland) Act 1986 to enable the Scottish Legal Aid Board to fund 
advisers who are not lawyers in order to provide legal advice and assistance. 

SLAB is obliged to establish a register of approved advisers who must not be solicitors, advocates, 
conveyancing or executry practitioners, or persons who have rights of audience.  This provision enables 
SLAB to make payments out of the Legal Aid Fund to registered advisers and inserts a new Schedule 6 
into the Legal Aid (Scotland) Act 1986.  This sets out how an adviser may be registered, the application of 
an adviser code to registered advisers and organisations, the monitoring of registered advisers by SLAB 
and the removal of persons from the register. 

Society comment

The Society accepts that, in certain circumstances, advisers who are not fully legally qualified may be in a 
position to provide advice, in particular areas of the law, which is of the same quality as advice provided 
by solicitors. Indeed, the Society has already recognised, in the context of the reform of legal aid and 
assistance, that there are areas where advice sector bodies may have specialist skills which may make 
them, in certain circumstances, an equivalent source of advice.  The Society welcomes the Strategic 
Review of Legal Aid to develop a balanced approach to the provision of all publicly funded legal advice.  
The Society supports the general principle that public funding should be available to support the provision 
of such advice.

There are, however, a number of practical reservations about this section as it stands, which is not in line 
with the approach recommended by the Strategic Review:- 

1. The Society is not persuaded that the provisions as currently drafted are likely to have a significant 
take up by the advice sector.  There requires to be a registration process for advisers and SLAB is 
most obviously placed to undertake that task.  Nonetheless registration is likely to involve a 
considerable investment of time and money.  If it is unclear to the registered adviser the extent to 
which they can expect take up by the public then, since remuneration is to be linked to individual 
clients, or at least cases, most advisers will probably not be inclined to make that investment where 
there is uncertainty as to reward. 

The Society feels that a more appropriate way to fund unqualified Advice services from the legal aid 
budget would be by service level agreements which would guarantee a minimum payment to 
registered advisers against a "contract" with SLAB to undertake a minimum number of cases in any 
given year. 

2. The level of remuneration for registered advisers is unclear in the Bill. Under the current legal advice 
and assistance scheme only a solicitor can provide legal advice.  An unqualified employee employed 
by a solicitor may provide assistance.  There is a significant differential between the rate paid for fully 
qualified advice and assistance and unqualified assistance.  It is unclear what level of remuneration 
registered advisers will receive.  On the one hand if they are paid at the current unqualified rate then 
the level of the reward is so inadequate that there will be little or no interest from the advice sector.  If 
payment is made at the qualified rate however, it would be an anomaly that a person registered with 
the Board (and with only a limited amount of training) could be paid at a higher rate than a trainee 
solicitor who has, even at the commencement of his or her traineeship, already undergone a 
minimum of 4 years legal education. 

3. Individual case charging is alien to most of the advice sector. Solicitors are used to charging on an 
individual case basis and most solicitors undertake civil advice and assistance only as one part of a 
wider practice involving not only private work but work undertaken under the civil and criminal legal 
aid schemes. 

In the advice sector there is also the principle that advice provided is free.  The current advice and 
assistance scheme however operates on a contributory basis which would involve the advice 
agencies having to assess means and collect contributions.  This issue of principle is likely to mitigate 
against a significant take up of the Bill’s provisions. 

4. As presently drafted, the provisions in respect of 

a) complaints against registered advisers; 
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b) the qualifications to be a registered adviser; and 

c) the requirement to have in place adequate consumer protection and oversight of SLAB as the 
“regulator” of advisers 

are inadequate and need more detail. 

Advisers should be subject to the SLCC in respect of service complaints and there should be an 
appropriate disciplinary procedure created to deal with issues of adviser misconduct. 

5. Schedule 1A(3) which provides for SLAB to employ registered advisers is not clear.  The Society 
does not believe that registered advisers will be able to operate adequately or to assess unmet legal 
need if directed centrally from the Board’s office in Edinburgh. 

In the Society’s view, registered advisers should be employed locally by existing agencies, of which 
the most obvious are the member Bureaux of Citizens Advice (Scotland) but which should also 
include independent welfare rights agencies and charities operating in specific areas such as mental 
health.

If advisers are to be employed directly by SLAB then provisions need to be put in place to monitor the 
quality of advice and cost efficiency of the service.  Such monitoring would have to be independent of 
SLAB.

In summary, whilst the Society welcomes the principle of advice provided by non fully legally qualified 
advisers being funded under the legal aid scheme, it is not persuaded that the Bill’s provisions set out a 
scheme which is likely to have any significant take up by the advice sector.  The Society believes that the 
provisions of Section 45 should be fundamentally rewritten to enable such advice to be funded on a 
service level agreement basis.  Whether there is any scope for case by case funding might then be 
considered in the longer term. 

Section 46 – Contributions and Payments out of Property Recovered

This section amends the Legal Aid (Scotland) Act 1986 by providing that sums paid for Advice and 
Assistance, as well as sums paid in respect of Civil Legal Aid, shall be included in the calculation of the 
net liability of the Legal Aid Fund in relation to proceedings in respect of which a person has been granted 
Civil Legal Aid. 

Society comment

This is a tidying up amendment which has the support of the Society. In the course of the Strategic 
Review which preceded this legislation there were however a large number of other elements of the 
current legal aid scheme which were identified as being in need of legislative tidying up.  It is unclear as 
to why this provision alone has been chosen for attention at this time. 

PART 5 – GENERAL

Section 47 – Advice, Services or Activities to which Act does not apply

Section 47 excludes from the terms of the bill advice services which relate to Consumer Credit Act 1974; 
Insolvency Act 1986; Immigration and Asylum Act 1999; or the Financial Services and Markets Act 2000. 

Society comment

These categories of advice  or services are covered by reserved matters in terms of the Scotland Act 
1998 and the Scottish Parliament does not have competence to legislate.  The Scottish Executive intends 
that these matters should be covered by the provisions of the Legal Services Reform Bill for England and 
Wales.  Accordingly, the legislative competence motion for the Legal Services Reform Bill will have to be 
scrutinised fairly closely to ensure that it is appropriately dealt with. 

Section 48 – Ancillary Provision

Section 48 is a standard provision which allows Scottish Ministers to make incidental, supplemental, 
consequential, transitional, transitory, or saving provisions by way of an Order. 
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Society comment

The Society has no comment to make on this section. 

Section 49 – Regulations or Orders

Section 49 provides that any power conferred on Scottish Ministers to make Orders or Regulations must 
be exercised by Statutory Instrument and may be exercised so as to make different provision for different 
purposes.  The provisions of the bill relate generally to negative procedure; only two provisions relate to 
affirmative procedure.  These are regulations under sections 17(3) or (4), 31(1), 36(4) or 37(1) and 
section 48 and paragraph 2(7) of Schedule 1. 

Society comment

The Society has no comment to make on this section. 

Section 50 – Interpretation

Section 51 – Minor and Consequential Modifications

Section 52 – Short Title and Commencement

Society comment

The Society has no comment to make on these sections. 

SCHEDULES

Schedule 2 – Further Powers of Commission under section 13 or 28

Schedule 3 – Rules as to Commission’s Practice and Procedure

Schedule 4 – Minor and Consequential Modifications

Society comment

The Society has no comment to make at Stage 1, but may put forward amendments at Stage 2 on these 
Schedules.

APPENDIX 1 

Approximations of Scottish Solicitors’ Workload And Complaints 
Statistics

Registers of Scotland (2004-2005 Figures)

Land Register: 
     First Registrations (intake):      66,589 
 Transfers of Part (intake):      25,898 
 Dealing with Whole (intake):               267,224  

Sasine Register: 
 Intake (Gross):                                121,438 

Chancery and Judicial Registers:
 Intake:        46,121 
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Register of Inhibitions and Adjudications: 
 Intake:        22,933 

Scottish Legal Aid Board (2004-2005 Figures)

Advice and Assistance:                     
Total Civil Advice and Assistance & ABWOR (Intimations):        128,944 
Total Criminal Advice and Assistance  & ABWOR (Intimations):  152,174 
Total Children’s Advice and Assistance       5,687 
Total:                    286,805 

Civil Legal Aid: 
Total Number of Grants:       10,989 

Criminal Legal Aid: 
Total Number of Grants (Summary Legal Aid):    80,496 
Total Number of Grants (Solemn Legal Aid):    13,518 

Civil Court Actions (2002 Figures) (more recent figures not yet available)

Court of Session: 
Total Number of Actions Initiated:       5,059 

Sheriff Court: 
Total Number of Actions Initiated:               115,326   

Criminal Court Actions (2004-2005 Figures)

Solemn Disposals: 
 High Court:            852 
 Sheriff & Jury Courts:      3,611 
  Total:                     4,463 

Summary Disposals: 
 Sheriff Court:           83,355 
 District Court:       41,292 
 Total:                    124,647 

Companies House (2004-2005 Figures) (incomplete - approx)

No. of  New Companies Incorporated in Scotland:   17,766  
No. of  Changes of Name Registered       3,992  

TOTAL:         1,213,264 
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APPENDIX 2 

SOCIETY’S SUMMARY OF PROFESSOR DAVID MCCRONE’S ANALYSIS OF GOVERNANCE 
ISSUES

The Law Society of Scotland commissioned a report by Professor David McCrone, co-director of 
Edinburgh University’s Institute of Governance, into the background to, and contents of, the Legal 
Profession and Legal Aid (Scotland) Bill. Professor McCrone also provided a broad analysis of the 
regulation of the legal and other professions. The Institute studies the sociology, politics and governance 
of Scotland. Key points identified by the Society include: 

 Professor McCrone is scathing of the consultation exercise and analysis which led to the Bill. He 
describes the process as being “quick and dirty”, containing “elementary howlers”, “half-baked 
evidence” and misleading information about levels of criticism of the current system and options 
for change. 

 In general, he believes the proposed system could be costly and over-elaborate – a “hammer to 
crack a nut”. More specifically on costs, Professor McCrone questions if the estimated running 
costs of £2.4 million a year are realistic and warns that costs could escalate in the future. He says 
“there appears a ratchet effect as regards costs”.  

 He says membership of the new body seems too closely in the gift of government and politicians. 

 He points out that professionals are in the majority in the regulatory system of other professions 
he examined – which included accountants, doctors and teachers – yet the proposed Scottish 
Legal Complaints Commission would have a lay majority and lay chairman, with no guarantee of 
solicitor representation. 

THE GOVERNANCE OF LAW: 

LEGAL PROFESSION AND LEGAL AID (SCOTLAND) BILL 

This report is divided into six parts: 

1. Why regulatory bodies (including ‘quangos’ and NDPBs) have become more numerous and 
salient in contemporary social and political life in Scotland; 

2. An analysis of the Clementi Report and the resulting White Paper for England and Wales; 

3. An analysis of the report on written consultation responses to the Scottish Executive’s 
document ‘Reforming Complaints Handling: building consumer confidence’;

4. Observations on the Legal Profession and Legal Aid Bill; 

5. A review of regulatory procedures with regard to comparator professions, viz., ICAS, GTC, 
GMC, and Financial Ombudsman Service; 

6. General observations resulting from the analysis.  

The report has been written and produced by Professor David McCrone, co-director of The Institute of 
Governance at Edinburgh University. 

1.0 REGULATORY BODIES 

1.1 Recent years have seen a major growth in supervisory and regulatory bodies governing both public 
and private sectors.  This in part reflects a process of de-regulation and privatisation of public bodies, 
while at the same time recognising that there is a need for public accountability and regulation in the 
public interest.  Hence, there has been a growth in regulators and ombudsmen.   
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1.2 As a consequence, there has been awakened interest in ‘quangos’ and NDPBs (non-departmental 
public bodies), who gets appointed to them, and what their remit is. In his review of quangos in Scotland 
shortly after the Scottish parliament was established in 1999, Richard Parry observed:  
‘Quangos represent a cluttering of the political landscape, with potentially redundant decision layers. 
These will be decreasingly acceptable now that a straightforward central government model of 
parliamentarians and ministers is available in Scotland. Delayering is all the fashion in private business, 
and structures that build in second-guessing or duplication of decisions are managerially dubious’ (Parry, 
1999:25).
It is possible that Parry was too sanguine in his views of the impact of devolution, and in any case, the 
evidence in the UK as a whole, is that the ‘quango state’ is alive and all too well south of the border 
(Select Committee on Public Administration, Mapping the Quango State, HC 367, 2000-1).  Coined by the 
Pliatsky Report on Non-Departmental Public Bodies in 1980, the Cabinet Office defined it in the following 
way:
‘A quango is officially defined as a body which has a role in the processes of national Government, but is 
not a government department or part of one, and which accordingly operates to a greater or lesser extent 
at arm’s length fro ministers.  More simply, this means a national or regional public body, operating 
independently of Ministers, but for which Ministers are ultimately responsible.  Such bodies are formally 
classified as NDPBs – or non-departmental public bodies.’ (Cabinet Office, NDPBs: a Guide for 
Departments, 2000).   
A matrix of NDPBs as they relate to Scotland is to be found at the end of this section (‘A Guide to 
NDPBs’). 

1.3 In a Scottish context, the increasing number of regulators, commissioners and ‘tsars’ has drawn 
political and media attention.  (The Conservative MSP Bill Aitken waspishly commented that Scotland 
now has more tsars than the Romanoff dynasty.) The Scottish Parliament’s Finance Committee recently 
(March 2006) announced its intention to carry out a review of such bodies, and whether they are value for 
money (‘Accountability and Governance Inquiry’).  Regulatory bodies accountable to parliament include: 
Audit Scotland, Scottish Public Services Ombudsman, the Commissioner for Children and Young People, 
Commissioner for Public Appointments in Scotland. Those accountable to Scottish Ministers include: 
Scottish Information Commissioner, Office of the Scottish Charity Regulator, Scottish Commission of the 
Regulation of Care, and Standards Commission for Scotland.   

1.4 The Better Regulation Task Force which was set up in 1997 estimated that the cost to the UK 
economy of regulation is between 10-12% of GDP, over £100bn, similar to annual income tax returns 
(Better Regulation, annual report, 2005).  In its March 2005 report to the Prime Minister, ‘Regulation – 
Less is More’, BRTF identified ‘regulatory creep’ whereby over-zealous interpretation by government 
leads to red tape.  BRTF argued for greater clarity, consistency and better communication.  It 
commented: ‘One of the most unfortunate things about administrative burdens is that those imposing 
them often do not think about or cannot see the true costs which they are imposing on others.’ (BRTF, 
2005, p.3) It commended to government the principle of ‘one in, one out’ whereby new regulations have 
to be matched by deregulatory measures.  Its report had five recommendations to government:  

 Government should be more proactive in seeking out proposals for simplification; 
 It should adopt a ‘one in, one out’ approach to regulation;  
 Departments and regulators should undertake more frequent and better post-implementation 

reviews of regulation; 
 Government should set up effective and efficient mechanisms to deliver regulatory reform; 
 Business and other stakeholders should also identify redundant or over-burdensome regulation. 

1.4.1 In its evidence to the Clementi Commission (June 2004), BRTF rejected the setting up of an 
overarching regulator, the Legal Services Authority (LSA) on the grounds that professional responsibility 
would be undermined if the legal profession were entirely disengaged from the process of making the 
rules which govern it. It commended ‘model B+’ on the grounds that it would split regulatory and 
representative functions.  In January 2006, BRTF became the Better Regulation Commission (BRC). It is 
committed to the ‘fit for purpose’ principle whereby regulatory devices should be appropriate to the task at 
hand, and should have built-in safeguards to prevent escalating costs.   

1.4.2 The UK government cited the Better Regulation Action Plan of 2005 in support of its Legislative and 
Regulatory Reform Bill (January 2006) ‘to make it quicker and easier to tackle unnecessary and over-
complicated regulation and help bring about a risk-based approach to regulation’, and in the context of 
the Better Regulation Commission’s five principles of good regulation (Cabinet Office News Release, 11th

January 2006).
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2.0 THE CLEMENTI REPORT AND THE WHITE PAPER (England and Wales) 

2.1 Appointments:  
2.1.1 Clementi argued that the appointment of Chairman and Chief Executive of the Legal Services Board 
(LSB) would lie between the Secretary of State for Constitutional Affairs and the Judiciary.  On the one 
hand, the Board needs to be free from political influence; and on other, the Secretary of State is 
responsible to parliament for the conduct of legal services sector. Clementi concluded: ‘The proposal of 
this Review is that the appointment of the Chairman and Chief Executive should be made by the 
Secretary of State for Constitutional Affairs in consultation with a senior member of the judiciary [Clementi 
suggested the Master of Rolls]’ (p.83, para. 13).

2.1.2 The White Paper opted to have Secretary of State for Constitutional Affairs appoint the 
Chairman, as well as members of LSB ‘following consultation with the chair’ (p.32, 5.5).  
The LSB would appoint the chair of OLC ‘subject to the approval of the Secretary of State 
for Constitutional Affairs.  Members of the OLC board would be appointed by LSB, 
without approval of the Secretary of State for Constitutional Affairs. Appointments to be 
subject to ‘Nolan’ rules (Office of the Commissioner for Public Appointments).  

2.2 Costs:  
2.2.1 Clementi employed Ernst and Young who argued that best estimate of cost of model B+ 

in a simplified system (England and Wales as much more complex than Scotland) at 
£50.5m, including additional cost of new legal services board at £4.5m. Costs would be 
covered by general levy across front-line regulatory bodies; and payments from those 
against whom complaint is upheld (‘polluter pays’ principle). 

2.2.2 The White Paper argued that costs are borne by legal profession; by LSB charging FLRs 
(front-line regulators) for costs of regulation. Funding of OLC on 30% from general levy 
on profession, and 70% from ‘polluter pays’ mechanism.   

2.3 The White Paper argued for high level salience of a Consumer Panel (its White Paper is called 
‘The Future of Legal Services: Putting Consumers First’), with major sections given over to 
discussion of Alternative Business Structures (ABS) whereby multi-disciplinary partnerships 
including non-lawyers are involved.  Clementi devoted a chapter to this but seemed less focused 
on this, as indeed does the Scottish draft bill.

2.4 Issue as to who controls Guarantee Fund and Master Policy: in the England and Wales White 
Paper, there is some discussion of their equivalents coming under the jurisdiction of Financial 
Ombudsman Service (FOS) which itself comes under FSA (Financial Services Agency). I noted 
that Law Society of Scotand (LSS) made this point too, arguing that it is already answerable in 
this regard to FSA/FOS, and that there is no role for Scottish Legal Services Ombudsman in 
overseeing the Master Policy. Indeed, OFT investigated the Master Policy in 2004-5, and had no 
adverse comments to make.  

3.0 REFORMING COMPLAINTS HANDLING, BUILDING CONSUMER CONFIDENCE: ANALYSIS OF 
WRITTEN CONSULTATION RESPONSES 

3.1 The Scottish Executive was reportedly pleased (a) that 490 responses were received to this 
consultation, second in number only to its consultation proposing the ban on smoking in public 
places; and (b) that these appeared to support its stance on reforming complaints procedures.

3.2 The analysis and reporting of these responses conform to a recognisable genre for those familiar with 
similar consultation exercises, namely, taking each of the questions/headings in the original 
document, and sorting responses into these, normally adding them up in terms of being for and 
against (with percentages), supplemented by the use of selected quotations from written 
submissions. This descriptive exercise is usually described as ‘analysis’, but does not involve any or 
much data manipulation using quantitative or qualitative techniques.  

3.3 The analysis here has been carried out by Linda Nicholson, described as The Research Shop, based 
in Peebles, possibly a one-person outfit, of which there are a few who take on this kind of consultancy 
work devoted to analysing consultation responses for government and the public sector.  According 
to web searches, The Research Shop has carried out similar work in Scotland on, for example, dental 
services, NHS pharmacy services, family law, the Sentencing Commission, and organ and tissue 
donations. This kind of work is possibly best described as ‘cheap and cheerful’, which is not meant to 
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be pejorative, but simply to indicate that it is not especially sophisticated or nuanced, if only because 
the budgets involved are quite modest and the time-scales very tight.  There are some freelance 
consultants who make a living in this way by doing such work for the Scottish Executive. 

3.4 In the case of this report, it has many of the deficits as well as some merits.  One cannot say that it 
has skewed the findings, but one is left with doubts about the methodology which is largely 
superficial, and sometimes misleading. For example:  
3.4.1 Small numbers: there is over-dependence on percentages, even where the Ns are very 

small. For example, see page 36, table 4: percentages are given for an N of 31, which means 
that every single person represents three percentage points. It is not sensible to do this. 

3.4.2 Base numbers: Even where the Ns are of a reasonable size (100+), everything depends on 
the base, that is, what it is a percentage of. This can make all the difference to a conclusion. 
For example, much is made of the fact that 81% of members of the public support the 
government’s preferred option D. These number 417, the largest group of those responding 
to the consultation. It turns out, however, that only 107 members of the public actually 
expressed a view on this, and of these 81% support option D. In other words, the 81% 
calculation is based on 107 cases, not 417. One might just as well have written: ‘Only 25% of 
members of the public supported the government’s preferred option D’. One might, of course, 
be accused of choosing a statistic which fitted one’s case, but the far more important point is 
that we have to be careful and transparent about the figures percentages are calculated 
upon.  To take another example: in the executive summary, in answer to question 1, bullet 
point one says: ‘The majority view (84%) was opposed to the legal professional bodies 
keeping their regulatory and representative functions undivided.’ Taken at face value, we 
might conclude that well over 8 out of 10 people making written submissions wanted the 
functions to be split. Not so. Turning to page 22, one discovers that ‘In total, 216 respondents 
(44%) provided a clear view on whether the regulation and representation functions of the 
Law Society of Scotland should remain undivided.’ In other words, it is 84% of this 44% who 
take this view, not 84% of members of the public responding, still less of the total number 
who sent in written submissions.  In short, the headline statement on page 2 could well have 
been written as: ‘42% of members of the public were opposed to the legal professional 
bodies keeping their regulatory and representative functions undivided.’ If one wanted to be 
devious, one might point out that a clear majority (58%) were quite happy with these 
functions NOT being divided.

3.5 Let us examine the methodology more carefully.  On page 15, the report says the following:  
 ‘The majority of responses from members of the public were from people who had requested that the 

Law Society investigate their complaint against their solicitor.  However, there were indications that a 
small minority of submissions from the public were from people who are currently, or have been 
involved in the complaints handling process, for example, as lay representatives on a Law Society 
Committee, or as reporters for the Law Society.  Other people declared their interest, including retired 
police officers, expert witnesses, and previous Citizens Advice Bureaux staff.’ (p.16)  

 This is an important paragraph because it points to a significantly varied and diverse category of ‘the 
public’. From the first sentence, one assumes that the researcher has been able to identify 
complainants however narrowly or broadly. One might have expected her to analyse their responses 
in that context, setting aside those with perhaps other axes to grind.  To treat, then, ‘members of the 
public’ as an undifferentiated whole – and it is the supposed weight of ‘public opinion’ which is mainly 
brought to bear in this report – is to miss a very important trick.  To be sure, all such consultation 
exercises which invite responses have ‘bias’ built into them in the sense that they are not, and cannot 
be, surveys of public opinion tout court.  They plainly comprise people who have been moved to 
respond to the consultation exercise, for whatever reason.  That, plainly, is the nature of such 
exercises.  For example, the overwhelming proportion of people who responded to the government’s 
consultation on banning smoking in public places were indubitably in favour of such a ban.  One 
cannot, however, infer from this evidence that the public as a whole is in favour of such a ban.  It 
turns out, of course, that the public is in favour of a ban, but we can only tell that from properly 
representative surveys of public opinion.  There are temptations to treat consultations as such; 
witness, here, the sentence following the above: 

 ‘Thus, the overall experience of the members of the public who had responded to the consultation 
appeared to be broad with responses informed by a wide range of perspectives and involvement.’ 
(ibid.)

 This statement may be true only insofar as it contains people who might be hostile, neutral as well as 
sympathetic to the Law Society and the legal profession/system, for example, but one can only 
analyse their responses in that context.  What one cannot do is to treat these exercises as a quasi-
random sample on an ‘as-if’ basis.   
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3.6 It is good professional practice in survey research, when one has a self-selected sample, to set its 
parameters such as age, gender, social class and so on against those of the population as a whole; 
in other words, to show that x% of respondents are over 50 years of age compared with y% of the 
population as a whole.  In this way, the reader can judge how ‘representative’ or otherwise responses 
are.  The researcher tries to deal with this crucial point thus: 

 ‘The consultation attracted a sizeable volume of responses from a wide spectrum of respondents 
representing a variety of perspectives.  Remote, rural and urban locations were also represented 
among respondents.  It was interesting to note the relatively high percentage of responses to this 
consultation from members of the public compared with similar consultation exercises.  Considering 
the encouragement given to solicitor firms to respond to the consultation, it could be argued that the 
number of submissions from solicitors and advocates was lower than could have been expected.  In 
addition, a small number of equality issues were raised by respondents to the consultation, 
suggesting that another ‘gap’ in submissions may be responses from representative equality bodies.’ 
(p.16) 

 There are a number of dubious inferences contained therein.  
3.6.1 The reader is unable to judge whether or nor the spectrum is indeed wide, because 

no data on respondents are given. We are left to accept or reject the author’s 
assertion. Although we are told that ‘locations’ are diverse, we are given nothing on 
which to judge that, and no other social characteristics such as age, gender, social 
class etc are mentioned.  

3.6.2 We are unable to judge for ourselves the ‘relatively high percentage of responses to 
this consultation from members of the public compared with similar consultation 
exercises’. Compared to what, one might ask?  

3.6.3 The point about the perceived lack of response from individual solicitors and 
advocates is unwarranted, especially if it infers that they don’t much care either way. 
In the first place, if one agrees with one’s professional association, why write in 
saying so? And what number might the author ‘have expected’?  

3.6.4 The equality issue seems to be a red herring, or to alter the metaphor a little, to come 
from someone with a particular fish to fry. One cannot, surely, point out that solicitors 
have somehow been remiss in not replying, whereas ‘equality bodies’ have somehow 
been excluded from the exercise. There is chop logic involved here.  

3.7 In defence, one might point out that the remit is to make sense of written submissions, rather than to 
carry out scientific surveys of public opinion.  What, in other words, can one do?  It is interesting to 
look at how the Review of the Regulatory Framework for Legal Services in England and Wales, by 
David Clementi, handled these issues.  The report points out that 265 written responses were 
received (to play the numbers game for a moment, and for effect, just over half the number received 
by the Scottish Executive), and these are treated as background information.  In order to gauge 
public opinion, Clementi commissioned quantitative and qualitative research from MORI, involving a 
sample size of 1838 adults in England and Wales, as well as 12 focus groups. Among other 
questions, the survey asked about people’s views of the legal profession (mainly favourable, and well 
ahead of politicians and government ministers, but not as popular as teachers, doctors and nurses), 
their levels of knowledge of and involvement with law, when and why they consult lawyers, and their 
attitudes to legal services involving non-lawyers.  In general terms, the survey work concluded that 
lawyers were not as well regarded as other professionals, less customer focused, approachable and 
transparent, but on the other hand, independent and providing a good quality service. The point about 
making this comparison between the reviews of regulatory frameworks for legal services north and 
south of the border is not to compare like with like, but to point to alternative ways of seeking and 
interpreting evidence, with a view to making policy changes in regulatory frameworks.

4.0 LEGAL PROFESSION AND LEGAL AID (SCOTLAND) BILL: OBSERVATIONS 

4.1 membership of SLCC:  
4.1.2 all members including legal members are to be appointed by Scottish Ministers; 
4.1.3 Scottish Ministers can remove a member from office; 
4.1.4 there is no mention in the Bill itself of the Scottish Commissioner for Public Appointments, 

or of public appointments procedures, although these appear in the policy memorandum 
(p.6, para 26); 

4.1.5 SLCC will have a Chief Executive to be appointed by the Commission, ‘with the approval of 
Scottish Ministers’  

790



LB611 

4.2 Costs:  
4.2.1  whereas start-up costs are estimated at £451k, the running costs of the Commission are 

estimated at £2.4m p.a. Given that the Bill estimates that the Commission will have 
between 50 and 60 staff, one must ask how realistic this is; 

4.2.2 Scottish Ministers can make grants to SLCC, not simply for start-up costs, but in the future, 
without any indication what these might be for;

4.2.3 the recurrent costs are to be met wholly by the legal profession whereas control is vested in 
the Commission and in Ministers. On the reverse principle that ‘he who calls the tune forces 
the piper to pay’, this has potential to be an open-ended and unpredictable commitment to 
be met by the profession; 

4.2.4 complaints become much more expensive to handle. It might be helpful to give estimates 
for the unit costs of handling current complaints, versus future ones, given the significant 
fixed costs reflected in the Commission, which are to be carried by the profession, 
especially as there appears to be a ratchet effect as regards costs.  

4.3 Interpreting the Consultation exercise: see Policy Memorandum: 
4.3.1 para 15: this is a straight lift from the Report. It comments: ‘Thus, the overall experience of 

the members of the public who had responded to the consultation appeared to be broad 
with responses informed by a wide range of perspectives and involvement.’ See my 
comments on this in my analysis of this document. One cannot make this inference from 
the evidence given. 

4.3.2 Para 31: ‘… overall the consultative response favoured option D…’ I have shown that this is 
technically incorrect insofar as a minority of ‘members of the public’ explicitly say so.  

4.3.3 Para. 37: ‘… split between the public…’ (a) ‘the public’ per se did not respond to this; one is 
talking here of those who made submissions; (b) on its own admission, ‘members of the 
public’ who did so were differentiated into those who had been complainants and those 
who had not. The Report does not disaggregate these, even though it was possible to do 
so according to the evidence given.   

5.0 COMPARATOR PROFESSIONS 

5.1 Institute of Chartered Accountants of Scotland
5.1.1 ICAS has 15,000+ members, who are mainly (80%) employees rather than in private practice. 
Recently, there has been a significant increase in student members, especially located in England; 
thought to be due to quality of training and education provided by ICAS.  
5.1.2 Not all accountants are members of ICAS; name ‘accountant’ is not legally protected.  However, 
term ‘Chartered Accountant’ is reserved to members of ICAS, founded in 1854 by Royal Charter.  ICAS is 
not ‘generally able to intervene in legal disputes between a client and their CA’ (ICAS, Complaints against 
Chartered Accountants, 2001: 5.14). ICAS requires practising members to take out Professional 
Indemnity Insurance (5.3). Fee Arbitration Service uses CA arbiters appointed to act as Auditors of Fees 
(7.1).
5.1.3 Where complaints cannot be resolved by conciliation, they are referred to the Investigation 
Committee (9.1), which is made up of CA and lay members. Having lay members began in late 1980s, 
when ICAS went to Scottish Consumer Council. In a committee of 20, around 7 are lay members. These 
are ‘people from other walks of life who ensure that the Committee deals fairly and even-handedly with 
every complaint’ (9.1).  Adverts are placed in newspapers; lay members are paid a per diem fee. 
Discipline Committee also has a number of lay members, and functions similar to a court or tribunal. ICAS 
also advertises for lay members of Council; council members cannot sit on Investigations Committee or 
Discipline Committee.  
5.1.4 Lay members mainly come from law and related professions (e.g. former police officers). ICAS 
looks for qualified lay members according to matrix of skills required e.g. of small businesses or whatever. 

5.1.5 ICAS Response to Professional Oversight Board for Accountancy (POBA) report entitled 
‘Complaints and Discipline Procedures Review’.

1. For 20 years, ICAS has had an arbitration scheme (Auditor of Fees); not 
independent, being administered by ICAS and featuring only ICAS members as 
arbiters; deals only with fee-related complaints.   

2. The paper takes a robust attitude to ‘growing regulatory burden’, and its response to 
POBA recommendation is ‘underscored by the belief that the reparation or 
compensation culture (an important subsidiary of the ‘Complaints Industry’) that has 

4 This document is due to be updated soon.  
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rapidly permeated society militates against enterprise and has tipped the balance 
unfairly against professional of every kind.’  

3. ICAS proposes three stages to Alternative Dispute Resolution (ADR): in-house 
conciliation; external mediation; and external arbitration (note that arbitration only 
follows mediation). It does not believe that ICAS has responsibility to resolve 
disputes where internal conciliation fails. It supports independent administration of 
mediation, away from ICAS, and at no cost to it.  Arbiters therefore should not be 
given powers to compensate, and calculation of consequential loss should not fall 
within arbitration scheme; ‘There is no substitute for the Courts in this respect’.  

4.  ‘ … any complaint that cannot be settled by secretariat conciliation in the first 
instance, must not be remitted to a mechanism that begins to erode the private law 
position of the member against the client.  For that reason alone, members should 
not be compelled to remit disputes involving clients to arbitration.  The mediation 
mechanism that ICAS proposes is the optimum from the point of view of keeping 
private law positions of member and client as equal as possible.’ (p.6) 

5. ICAS is also concerned that POBA would prefer a single scheme in which all 
accountancy bodies are participants, and which would almost certainly be run from 
London.  ‘ICAS does not believe a dissatisfied client in Scotland would willingly cede 
authority for the conduct of his case by someone at so far a geographical remove … 
In any event, contracts between clients and members which are performed in 
Scotland are therefore governed by Scots Law.’ (p.6) 

5.1.6 General Observations:  
1. in 2005, failure of proposed amalgamation of ICAEW and CIPFA, and opposition to 

ICAEW name-change to ICA (Jack McConnell also voiced opposition, as did 
Australian body) 

2. ICAS: complaints about individual members (E & W complaints against firms; also 
has schedule of penalties; ICAS doesn’t); ICAS does not have powers to compel 
witnesses to give evidence.  

3. POBA gave ICAS a clean bill of health. Powers to suspend members are being 
beefed up at moment. 

4. ICAS has no equivalent of Guarantee Fund. 
5. ICAS does not have tribunals established by statute; it is inspected by DTI and 

Insolvency Service. 
6. Decreasing number of complaints in recent years: from 239 in 1998 to 56 in 2005; 

thought largely to tightening up of professional standards. 
7. New rules being negotiated via Privy Council (governed by Royal Charter slows 

things down); ‘polluter pays’ scheme being introduced. There will be an additional 
levy to pay for this. New joint disciplinary scheme with ICAEW. 

8. Setting up of Accountancy Investigation and Disciplinary Board (AIDB), POBA 
successor to Review Board.

9. ICAS seems based on model of private professions who are largely self-regulating, 
but with lay members on committees; no suggestion of state regulation; 
autonomous and independent body from ICAEW (competitive?); jealous of 
independence; seems quick on its feet. It has managed to reduce significantly 
number of complaints against its members over the years, and to expedite these.  
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5.2 GENERAL TEACHING COUNCIL 

5.2.1 An advisory NDPB, and statutory organisation; example of public sector professional body with 
registration and regulatory functions. Self-funding (subscriptions from registered teachers), and accepts 
government funds to carry out specific reviews by negotiation.  It is a more powerful, and older (set up 
under Teaching Council (Scotland) Act 1965), body than its English equivalent. It confers registration on 
teachers; and gives advice to Scottish Ministers.  It is deemed by itself and outside observers as an 
influential body with regard to government policy.  It claims to have good relations with civil servants and 
through them ,with ministers.  The Act does give ministers the power to overrule, but this has not 
happened.  It also helps that SE does not employ teachers directly, which is done via Local Authorities 
and CoSLA – a useful buffer.  

5.2.2 The formation of the General Teaching Council for Scotland in 1965 resulted from widespread 
concern that entry standards to the Scottish teaching profession had been lowered by government action 
since the time of the Second World War.  In particular, the employment in schools of unqualified teachers 
in response to teacher shortage. 
5.2.3 The Council's main functions are: 
1. To maintain a register of those entitled to teach in public sector schools and colleges in Scotland; 
2. To determine whether, in any particular case under its registration and disciplinary powers, registration 
is to be refused or withdrawn on grounds of professional conduct; 
3. To keep under review the standards of education, training and fitness to teach of persons entering the 
teaching profession in Scotland and to make recommendations to Scottish Ministers on this matter; 
4. To make recommendations to Scottish Ministers on the supply of teachers; 
5. To oversee the management of the probationary period for teachers; 
6. To accredit all Chartered Teacher programmes and modules and award the Standard for Chartered 
Teacher;
7. To accredit all programmes and modules leading to the award of the Standard for Headship; 
8. To make recommendations to Scottish Ministers on the continuing professional development and staff 
development review of teachers; 
9. To keep itself informed of the education and professional preparation of teachers in teacher education 
institutions and to review the content and arrangement of teacher education courses. 

5.2.4  The Council's powers are to be extended (at a date to be announced) to enable it to determine 
whether registration is to be refused or withdrawn in cases relating to ill-health and competence. An 
extended range of disciplinary options short of withdrawal of registration will also become available to the 
Council at that time. 

5.2.5  GTCS has around 76,000 members, each paying £20 p.a.; budget of c£1.5m (roughly doubled 
since 1998).  

GTC has virtual 100% coverage in Scotland in public sector, and around 70% in independent schools, 
mainly bigger and old merchant company schools. In England, registration is not compulsory, reflected in 
weakness of GTCE. Nevertheless, GTCS operates ‘five nations’ arrangements with counterparts in E, W, 
NI and RoI.

GTC Council has 50 members; 26 elected by the membership, 18 appointed (including 3 Faculty Deans – 
used to be under elected members), and 6 nominated by Scottish Ministers (used to be Sec of State for 
Scotland).  Nominations to Council are solicited via the press as set out in 1965 Act. Appointments use 
OCPAS route. GTC moved to present HQ in 1998, and now employs 57 staff (compared with 28 pre-
1998).

5.2.6  Impact of ECHR, notably on equality and disability legislation, and on handling complaints – fair 
trial, etc. Usually, GTC lets law take its course, before deciding on discontinuing registration. On 
questions of proven illegality: issue is how relevant it is to professional activity.  2000 Act gives wider 
repertoire of powers.  GTCS resists direct role in dismissal on grounds of competence before or unless 
teacher’s employer has taken decision to dismiss. 

Where GTC is unable to satisfy complainant, cases can be referred on to Scottish Public Services 
Ombudsman. To date, only 2 (same person) have done so.  

In 1999, Scottish Office instigated review of GTC, carried out by Deloitte and Touche. Another review is 
about to be announced. In their 1999 review, D & T used benchmarking with comparator bodies, e.g. 
LSS, GTCE, UKCC, General Dental Council, and two teachers boards, one in Canada and one in 
Australia.  D&T decided on this, not GTC.  The benchmarking data are available in the 1999 report, and 
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while dated, might be of some relevance. Relevant comparative dimensions included: aims, functions, 
election methodology, membership, funding, role of competence, discipline, future changes. 

5.2.7  Observations
Plainly, GTCS is a dealing with public sector professionals, and there is a longstanding separation from 
representative functions. It is interesting nonetheless that GTCS seems to have ear of senior politicians 
and administrators, and has managed to circumvent controversy at a time where considerable public and 
press interest in matters of care of children, and a few high-profile controversies.  This is not to suggest 
GTCS is untouchable, but that it has Intelligence to know what is going on, especially re matters of 
professional regulation and risk management.

5.3 GENERAL MEDICAL COUNCIL  

5.3.1 Role of the GMC (from their website: http://www.gmc-uk.org/).
The purpose of the General Medical Council (GMC) is to protect, promote and maintain the health and 
safety of the public by ensuring proper standards in the practice of medicine. 
The law gives four main functions under the Medical Act 1983:

 keeping up-to-date registers of qualified doctors 
 fostering good medical practice 
 promoting high standards of medical education 
 dealing firmly and fairly with doctors whose fitness to practise is in doubt. 

5.3.2 Protecting the public 
“We have strong and effective legal powers designed to maintain the standards the public have a right to 
expect of doctors. We are not here to protect the medical profession - their interests are protected by 
others. Our job is to protect patients. 
Where any doctor fails to meet those standards, we act to protect patients from harm - if necessary, by 
removing the doctor from the register and removing their right to practise medicine. 
The GMC is an independent body and represents a partnership between the public and the profession. 
This concept of ‘professionally-led regulation in partnership with the public’ enables the GMC to set a 
framework of standards and ethics that is owned by the profession while reflecting the views and 
expectations of the public. The values are embodied in the publication Good Medical Practice, which 
underpins all the GMC’s work.” 

5.3.3 legal status 
The General Medical Council (GMC) was established under the Medical Act of 1858.
also a registered charity (registration number 1089278). 
The governing body, the Council, has 35 members: 

 19 doctors elected by the doctors on the register 
 14 members of the public appointed by the NHS Appointments Commission 
 2 academics appointed by educational bodies - the universities and medical royal 

college.

5.3.4 Developing Medical Regulation: a vision for the future  
(April 2005) 
This was GMC’s submission to the Donaldson Enquiry – which was due for publication in Dec. 05 –still 
not published.  
Key issues aimed at improving effectiveness of regulation over next 5 to 10 years: 

1. more effective connections between different elements in regulatory environment. 
2. Need for regulation. to develop more creative approach to engaging with patients and 

public. 
3. Make register of medical practitioners more accessible and relevant to users 
4. Risk-based approach to regulation: the need for regulation to be targeted towards 

areas of perceived risk. “We need to be fully conscious of the burden of regulation 
and ensure that it does not get in the way of good health care … we want to regulate 
with a light touch where the regulatory risk is low and with a greater scrutiny where it 
is higher.” (intro) 

5. Making sense of complaints and fitness to practise: need to make clear distinction 
between dealing with questions of fitness to practise (which is for the regulator to do) 
and resolving complaints (which is for others).  

Para. 15, p.6: models of professional regulation. 
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At one end: system based on deterrence, focused on wrong-doing and punishment: prescriptive, rule-
bound, reactive, mistrust of those regulated. 
“It is the regulator as policeman whose task is to catch miscreants.” (p.7 

at other end: model based on compliance, where underlying assumption is integrity and competence of 
majority of regulated professionals; emphasis on being proactive and encouraging improvement through 
guidance rather than detailed and prescriptive regulations.  

Para. 69: p.13: a ‘risk-based’ approach to regulation. GMC is committed to the principles of Better 
Regulation Task Force – proportionality, accountability, consistency, transparency and targeting. 
‘Proportionality requires that policy solutions be proportionate to the perceived problem or risk.’ (p.13) 

Para. 86, p.15: avoid the ‘complaints maze’ by creating a portal for complaints about health care in UK (in 
context of NHS, GMC etc) – presumption should be of local handling of complaint in first instance and 
only passed to GMC if that becomes justified by further, additional evidence.  

Para. 159 ff. p.24: July 2003; number of members of Council (i.e. governing body of GMC) reduced from 
104 to 35.
Current policy of GMC is that majority should be elected medical members. Para. 165 comments: ‘Other 
professions are also reviewing the manner of their regulation, most notably the legal professions.’ [context 
of Clementi?] – but ‘the environments of within which medical and legal practice operates are very 
different.’ (para. 174: p.25) 

Para.164: in light of Dame Janet Smith’s fifth report on Shipman case (http://www.the-shipman-
inquiry.org.uk/fifthreport.asp);
query whether elected members have a conflict between interests of their electorate and the public 
interest (‘doctors regulating doctors’). ‘We accept that the election by doctors of a majority may give rise 
to the perception of a representative body and that in turn might have an impact upon public confidence.’ 
(para. 174: ‘adjudication could be completely separated from the GMC, as Dame Janet Smith 
recommended.’)

Para. 165: ‘Other professions are also reviewing the manner of their regulation, most notably the legal 
professions. It is also a matter being considered by the Better Regulation Task Force [now, Commission] 
and, most recently, the Independent Commission for Good Governance in Public Services.’’ 

Para. 172: for 2004, percentage of successful appeals constituted 0.7% 

Para. 178: regulation is a ‘reserved’ matter to Westminster, and thus accountability should be to WMP. 
Nevertheless, differing clinical governance exists in different parts of UK, thus office established in 
Edinburgh in 2004, and one in Cardiff in 2005.  
Annex C: p.31; Report also cites Independent Commission for Good Governance in Public Service (by 
Langlands, 2005) http://www.opm.co.uk/ICGGPS/.

5.3.5 Issues re LSS: 
1. high profile cases e.g. Bristol; Shipman – GMC under even more pressure re medical 

issues than perhaps lawyers are.  
2. Issue of ‘doctors regulating doctors’ even where election to council; ‘just a cosy club’? 

(Professionally-led regulation in healthcare – just a cosy club?’, Social Market Foundation, Nov. 
2004). Graeme Catto (President of GMC) comments: ‘I do not believe at all in self-regulating 
professions but I do believe very strongly in professionally-led regulation.’  

3. Problem of external regulation seen as giving rise to ‘a rising mass of codified petty 
regulation, swollen by the need for rules to enforce rules and to counter their avoidance’ (by Fred 
Hirsch; quoted by Catto on p.16) 

4. ‘You could have a lay body that had professional advice and ask it to regulate the 
profession, but it is likely to alienate those you most wish to regulate.’ (Catto, p.17) 

5. Issues of ‘fit for purpose’ and ‘proportionality’; development of risk-based regulation (see 
Better Regulation Commission). GMC sees opportunities in a multi-tiered regulatory model 
(inculcating ‘individual consciousness’ and best practice for each doctor = self-regulation; through 
team-based regulation (‘the practice’); work-based regulation (e.g. hospital); up to national 
regulator e.g. GMC. GMC should not see all complaints (‘croutons in soup’ case – whereby a 
doctor was prosecuted for taking croutons ‘without paying for them’ in hospital canteen.) Also 
work with Royal Colleges to develop shared regulatory instruments. 
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6. Finance? While doctors pay a registration fee, they can set it against tax, so in that 
respect it becomes ‘public money’. Nothing wrong with doctors paying a license fee, like a taxi 
driver, thereby public get reassurance.  Problem is costing of regulation set against 
proportionality; need for this to be accurately done, otherwise it becomes open-ended costs on 
practitioners.

7. Scottish/English differences? While some 15% of doctors have a Scottish registered 
address, about 8% of the UK medical workforce actually work in Scotland, but only 4% of 
complaints relate to doctors working in Scotland.  This calculation can be made because the 
GMC is a UK-wide body, unlike their legal counterparts.  

5.4 FINANCIAL OMBUDSMAN SERVICE 

5.4.1  Financial Advisors are subject to stringent regulation by FSA, and specifically the Financial 
Ombudsman Service (FOS) which is responsible for resolving complaints about financial services quickly 
and with minimum formality.  Under the Act, FOS comprises two jurisdictions: the compulsory jurisdiction 
covering firms which are required to participate in the FOS in respect of complaints about activities 
specified by FSA; and the voluntary jurisdiction covering financial services activities not included in the 
compulsory jurisdiction.

5.4.2  FSA has extensive handbooks, including regulatory processes and dispute resolution 
(http://fashandbook.info/FSA/html/handbook).  The role of FOS it to settle disputes, as an alternative to 
the courts; it is not a regulator or a trade body or a consumer champion.  Its main aim is to help settle 
individual disputes between consumers and financial firms.  It covers a wide range of financial matters, 
from insurance and mortgages to savings and investments. FOS is independent; complainants who are 
not satisfied are free to go to court instead, but if they accept the ombudsman’s decision, it is deemed 
binding on both complainant and the form.  It aims to resolve cases within 6 months, except in complex 
cases such as those concerning mortgage endowments which represent some 250 complaints per day.  
FOS does not publish the names of firms or consumers whose cases it handles.  

5.4.3  FOS is answerable to FSA which in turn is answerable to the UK parliament, via The Treasury.  
All directors are appointed by FSA, and the case of the Chairman, with the approval of Treasury. ‘In the 
appointment of Directors, the FSA will have regard to the need to achieve and maintain an appropriate 
balance in the composition of the Board and will take account of the views of the Chairman of FOS.’ 
(Memorandum of Understanding between DSA and FOS; para. 29)  The board members of FOS are non-
executive with no involvement in individual complaints.  Their job is to ensure that FOS is properly 
resourced and is able to carry out its role effectively and independently.   

5.4.4  According to Handbook Guide FISA 11 (Complaints), FOS collects complaints data to assist in 
the monitoring of firms and their regulatory compliance.  Firms are required to report twice a year, six 
months pre- and post its accounting reference date.   

5.4.5  FSA issued a consultation paper (no.30) in October 1999 on the regulation of professional forms.  
Chapter 12 set out its thinking on ‘financial’ versus ‘professional’ service complaints, as follows:  
‘Complaints that relate purely to a form’s professional services with no element of activity captured by the 
compulsory jurisdiction of the FSO scheme will remain the responsibility of the relevant professional 
body.’ (para.12.5) 
FSA recognises, however, that many complaints will be hybrid, relating in part to financial services and to 
professional ones, and resolved to pass details of complaints concerning non-financial service activities of 
a firm to the relevant professional body. In particular, it gives examples of non-mainstream investment 
business activities carried on by professional firms including: a solicitor acting for executors arranging the 
sale of shares on instruction of executors and trustees; a solicitor doing matrimonial work who obtains IFA 
advice on unit trusts, pension and endowments in joint names; a solicitor acting for an estate or trust who 
holds unit trusts and share certificates; a lawyer performing residential conveyancing who makes 
arrangements for transfer of shares in a management company; and see appendix B.   

6.0 GENERAL OBSERVATIONS 

6.1 The proliferation of regulatory bodies in recent years is causing general concern.  Such bodies often 
take on a life of their own, and in Fred Hirsch’s words, result in ‘a rising mass of codified petty regulation, 
swollen by the need for rules to enforce rules and to counter their avoidance.’ (quoted by Graeme Catto, 
President of the GMC).  The scale and complexity of what ICAS refers to as ‘the Complaints Industry’ is 
here to stay. We hear little these days about the need for a ‘bonfire’ of quangos, of non-departmental 
public bodies (NDPBs) being dismantled.  There is now a regulatory industry with a relatively self-
contained career structure such that individuals can move from one to the other, gathering up expertise, 
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and applying it to a cognate area of regulation.  This proliferation is recognised by the UK Better 
Regulation Commission (BTC) with its insistence upon the ‘one in, one out’ principle, although one might 
be sceptical that such a principle will ever apply. 

6.2 As regards the legal profession in Scotland, the impact of the Clementi Report is very obvious.  
This seems to be a well-argued and astute document, and Clementi even took the precaution of 
having the system of regulation in England and Wales professionally costed.  One might, 
however, be sceptical that these will remain within the bounds set by Ernst and Young for 
Clementi.  There is also the powerful input of the Department of Constitutional Affairs which is a 
relatively new player in this regulatory game, and one, no doubt, keen to establish its presence.  

6.3 This raises the issue as to whether or not Scotland should be doing things differently.  On the one 
hand, the system is smaller and less complex, but on the other hand, it is not difficult to see the 
influence of Clementi in the proposals in the bill, and undoubtedly civil servants at least found it a 
useful benchmark.  There is, however, a serious issue as to how these matters play in Scotland.  
If nothing else, there is a point to be made as the legislation goes through parliamentary 
committee that the political system should be very careful of landing the profession and their 
clients with an over-elaborate and costly system, something of a ‘hammer to crack a nut’. There 
may well be scope to set the number and type of legal complaints in context: have they increased 
or decreased over the years? Changed in type and impact? Are they proportionately more of less 
than south of the border (the GMC have made this point to show that Scotland is less subject to 
complaints).

6.4 There is little doubt that the analysis of the consultation exercise left a lot to be desired. It 
certainly conforms to the usual kind of Scottish Executive exercise in being quick and dirty, but it 
should not be allowed to become conventional wisdom.  It contains some elementary howlers, 
and there might be scope in committee to raise this (one can hear some MSPs lazily reaching for 
it as incontrovertible evidence of public discontent).  Some counter-analysis of the submissions 
would have probably helped to spike some guns, but possibly that moment has gone, and 
probably would now be seen as special pleading.  It does not seem sensible, however, to let 
politicians get away with lazy nostrums based on half-baked evidence.  

6.5 As regards comparator professions, lawyers are at some disadvantage.  Plainly, the separation of 
representative and regulatory functions has been impacting on all professions for some time.  
Comparison with ICAS, for example, provides  a good example of a robust defence of essentially 
a private sector organisation, although it has the advantage that it does not carry a Guarantee 
Fund, nor deal with ‘service’ complaints.  The GTC is patently a public sector professional body 
which has, over 40 years, developed its professional and political standing, such that it does not 
weaken its independence by dealing with government, even when pre-1997 that government was 
frequently ideologically hostile to public sector professionals. The GMC has had to deal with 
some very public controversies (Bristol, Shipman etc) and in the course of these has had to take 
on the accusation that it is a ‘cosy club for doctors regulating doctors’.  Its president Graeme 
Catto had a nice line: ‘I do not believe at all in self-regulating professions but I do believe very 
strongly in professionally-led regulation’.  The Law Society may not, thankfully, have to deal quite 
so often in matters of life and death, but there is much to be learned from the way the GMC has 
gone about its business, seemingly one step ahead of the critics, or at least well able to respond.  
Finally, the financial industry itself has developed far-reaching mechanisms for regulation and 
complaints-management.  There is mileage in pointing out that while it distinguishes financial and 
professional matters, it recognises that this is not always a clear-cut distinction, and one imagines 
the legal profession agree with that. FSA/FOS regulation is well-developed and fit for purpose. 

6.6 My own reading of relevant documents is that the Law Society has two major grounds for 
concern.  Firstly, membership of the proposed regulatory body seems too closely in the gift of 
government and politicians, even where this is managed via OCPAS rules ensuring due process.  
It is proposed that a majority of SLCC will be lay persons appointed by Scottish Ministers, unlike 
the comparator professions examined where professionals are in the majority.  While one can 
trust OCPAS to ensure that due process is observed, there is a prior issue as to how lay 
members emerge in the first place, newspaper advertisements seeming to be the usual method.  
The task is one of encouraging a wide and diverse range of people who do not have particular 
axes to grind.  Secondly, and possibly more dangerously, there seems to be a serious lack of 
articulation between the system of regulating the legal profession in Scotland, and how it is paid 
for.  In other words, it seems that the profession will pay for a system (minimally employing 50 to 
60 people, and one imagines, a lot more than that; how was that figure calculated?) but the 
regulatory system does not directly to raise its own revenue.  This is not to argue that the system 
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should be publicly funded – this has its own downsides, but that there are no obvious cost 
constraints.  In short, costs may inflate as the regulator finds more things to do. The Better 
Regulation Commission is a strong advocate of two related principles: of proportionality and fit-
for-purpose.  There must at least be a risk that the new regulatory system for the legal profession 
in Scotland fails to meet those principles.

APPENDIX 3 

SOCIETY’S SUMMARY OF LORD LESTER’S OPINION ON COMPATIBILITY WITH ECHR 

The Law Society of Scotland sought the opinion of Lord Lester on the Bill’s compatibility with the 
European Convention on Human Rights (ECHR). Lord Lester of Herne Hill  is one of the UK’s pre-
eminent experts on human rights law and, as a member of the English Bar, is not affected by the Bill’s 
proposals. Key points identified by the Society include: 

 The Bill does not comply with ECHR and is therefore “flawed…and wrong in law”. This was 
because the Scottish Legal Complaints Commission (SLCC) could not be considered an 
“independent and impartial tribunal” as required under Article 6 of ECHR because it would 
consider negligence – a civil law matter – as part of service complaints yet there would be right of 
appeal to a judicial body against its decisions. 

 The SLCC, and its proposed internal appeals committee, cannot be considered independent is 
because Scottish Ministers would appoint members and could direct the Commission in other 
ways.

 Yet the Commission will have the power to impose serious sanctions on a solicitor, with 
compensation payments of up to £20,000, and also by harming the reputation of a solicitor by 
publishing its findings about their alleged negligence. 

 Lord Lester also issues a reminder that the introduction of both a general levy on the legal 
profession and case levies for each complaint investigated are also subject to, and must comply 
with, ECHR.

LEGAL PROFESSION AND LEGAL AID (SCOTLAND) BILL 
OPINION

Introductory 

1. I have been instructed by the Law Society of Scotland to advise whether the Legal Profession 
and Legal Aid Scotland Bill (“the Bill”), introduced in the Scottish Parliament on 1 March 2006, is 
compatible with Article 6 of the European Convention on Human Rights (“the ECHR”). For the 
purpose of my advice, I have been provided with the Bill, a Policy Memorandum, and Explanatory 
Notes.

2. I am not expert in Scots law, nor am I familiar with the existing schemes operated by the 
professional bodies and regulating complaints against lawyers in Scotland.  I assume for present 
purposes that those schemes are fully compatible with the ‘right to a court’ guaranteed by Article 
6 of the ECHR. 

3. For the reasons set out below, in my view, the scheme proposed in the Bill is not fully compatible 
with Article 6 (1) of the ECHR,  because: 

(i) the proposed Scottish Legal Complaints Commission  (“the Commission”) would not 
be an independent and impartial tribunal in determining service complaints against 
practitioners; 

(ii) the lack of an external appeal from a determination by the Commission to uphold a 
services complaint would not be compliant with Article 6 (1); 

4. Contrary to the Scottish Executive’s view, the obligation to pay an annual general levy and a 
complaints levy engages Article 1 of Protocol No. 1 to, and Article 6 (1) of the ECHR. Although 
the power to secure the payment of such levies is very wide, it is not unlimited but is subject to 
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the requirement of proportionality. However, the provisions for levies are not in themselves 
incompatible with the ECHR rights. 

5. In my view, if the Bill were enacted in its present form, the Act would, by virtue of Section 29 (1) 
of the Scotland Act 1998, be outside the legislative competence of the Scottish Parliament to the 
extent of the incompatibility identified in my advice. 

6. I shall summarise relevant features of the scheme proposed in the Bill, and will set out the 
reasons given by the Executive for considering the Bill to be compatible with the ECHR rights. I 
shall then explain my reasons for disagreeing with the reasons given by the Executive in the 
Policy Memorandum for regarding the scheme in its present form as compatible with the ECHR. 

Relevant Elements in the Proposed Scheme 

7. The Policy Memorandum explains that the Bill is designed, inter alia, to improve the system for 
the handling of complaints against lawyers. The Executive seeks to establish a statutory body, 
the Commission, independent of the legal professional bodies, to handle complaints about the 
service provided by practitioners, including solicitors, firms of solicitors and advocates. 
Appointments to the Commission’s Board would be made by Scottish Ministers and subject to the 
public appointments procedures and the scrutiny of the Scottish Commissioner for Public 
Appointments (under the Public Appointments and Public Bodies etc (Scotland) Act 2003). Each 
member would be appointed for a term not exceeding 5 years (Schedule 1, paragraph 3 (1)). The 
Scottish Ministers would be empowered to remove a member from office if satisfied, inter alia, 
that the member was “unfit to discharge the functions of a member or … unsuitable to continue 
as a member” (Schedule 1, paragraph 5(1)). 

8. The Scottish Ministers would have to approve the appointment of the chief executive, and would 
be empowered to give directions to the Commission as regards the appointment of employees, 
including the terms and conditions of their employment. The Scottish Ministers would also have to 
approve pay or arrangements for pay. (Schedule 1, paragraph 8). 

9. Section 31 would empower the Scottish Minister by regulations to amend the Commission’s 
duties and powers. 

10. Paragraph 17 (1) of Schedule 1 would empower the Scottish Ministers to give the Commission 
directions of a general character as to the exercise of the Commission’s functions. 

11. The Commission would take over from the bodies which currently deal with complaints about 
inadequate professional services and would be independent from the legal professional bodies 
(the Law Society of Scotland and the Faculty of Advocates), and the Scottish Solicitors Discipline 
Tribunal.

12. The Bill deals separately with “conduct” complaints and “services” complaints.  

13. A conduct complaint is one suggesting professional misconduct or unsatisfactory professional 
conduct (Section 2 (1)). Unsatisfactory professional conduct is defined in Section 34 to mean, as 
respects a practitioner, professional conduct which is not of the standard which could be 
expected of a competent and reputable practitioner; but which does not amount to professional 
misconduct and which does not comprise “merely inadequate professional services”. 

14. A services complaint is one suggesting that professional services provided by a practitioner in 
connection with any matter in which the practitioner has been instructed by a client were 
inadequate. Inadequate professional services are defined in Section 34 to include professional 
services which are in any respect not of the quality which could reasonably be required of a 
competent advocate, solicitor or firm of solicitors, and includes any element of negligence.   

15. The legal professional bodies and their discipline tribunals would retain responsibility for 
professional discipline. I assume for the purposes of my advice that the existing disciplinary 
arrangements made by those bodies and their disciplinary tribunals are fully compatible with 
Article 6 of the ECHR.  I note, for example, that a right of appeal is available for a practitioner 
against a determination or direction by the Council to the Scottish Solicitors’ Discipline Tribunal. 

16.  The Commission would refer conduct complaints to the relevant professional bodies to deal with 
(Section 5), but would have powers to oversee the way in which conduct complaints are handled.  
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I assume that this would not involve oversight of the way in which the Scottish Solicitors’ 
Discipline Tribunal determines complaints of professional misconduct, since that would create 
obvious incompatibility with Article 6. 

17.  Services complaints would be investigated by the Commission itself. Where the Commission 
made a determination upholding a services complaint, it would be empowered to take such of the 
steps mentioned in Section 8 (2) of the Bill as it considered fair and reasonable in the 
circumstances. These steps would include (a) determining the amount of the fees and outlays to 
which the practitioner is entitled for the services provided to the client; (b) directing the 
practitioner to secure the rectification at the practitioner’s own expense of any error, omission or 
other deficiency; (c) directing the practitioner to take, at the practitioner’s own expense, such 
other action in the client’s interests as the Commission might specify; and (d) directing the 
practitioner to pay compensation of such amount, not exceeding £20, 000, as the Commission 
might specify to the client (including an amount for loss suffered or inconvenience or distress 
caused to the client as a result of the inadequate professional services). The Commission would 
be empowered to monitor compliance with directions (Section 12 (1)). 

18. Section 10 (1) provides that neither the making of a determination under Section 7 upholding a 
services complaint, nor the taking of any steps under Section 8 (2), may be founded upon in any 
proceedings, However, Section 10 (2) provides that  a direction under Section 8 (2) (d) to a 
practitioner to pay compensation to a client does not prejudice any right of the client to take 
proceedings against the practitioner for damages in respect of any loss which the client claims to 
have suffered; and any amount directed to be paid to the client under that Section may be taken 
into account in the computation of any award of damages made to the client in any such 
proceedings.  When the Commission upheld a services complaint and directed a practitioner to 
provide redress for the client by way of remission of fees, payment of compensation or otherwise 
under Section 8 (2), Section 14 provides that it would be able to enforce such a direction through 
standard court procedure. I am not familiar with the relevant procedure for the enforcement of an 
extract registered decree arbitral in favour bearing a warrant for execution issued by the sheriff 
court, but I assume that it would not enable the practitioner to have a rehearing of the merits of 
the complaint by the court. 

19. Although the professional bodies would retain responsibility for conduct complaints, the 
Commission would take over the role of the Scottish Legal Services Ombudsman in overseeing 
the way in which the professional bodies handle complaints and would have the power to enforce 
its recommendations.  The Scottish Legal Services Ombudsman would be abolished. 

20. The Commission would be led by a board which would have a non-lawyer majority and a non-
lawyer Chair. Commission decisions would be subject to internal review by the Commission 
appeals team. The proposed new complaints handling arrangements are intended to provide 
quicker outcomes for both complainants and practitioners. Any further appeal would be by way of 
judicial review. 

21. Funds for the Commission would be obtained by two levies: (i) an annual general levy on all 
practitioners; and (ii) a complaints levy payable by practitioners in relation to eligible complaints. 
The complaints levy would in effect be a charge for the Commission’s dispute resolution service. 
It would be for the Commission to decide the proportion of funding that each type of levy would 
contribute, and then to set the amount of each levy in each financial year. It would be for the 
professional bodies to collect the general levy from their members and pass it to the Commission. 
The Commission would be able to make rules in respect of arrangements concerning the levies.  

22. In most cases the Commission would have rule-making powers in relation to its practices and 
procedures for the handling of complaints (Section 23 and Schedule 3). It would be required to 
consult Scottish Ministers, the legal professional bodies and relevant consumer bodies before 
creating or varying such rules. The rules would include provisions regulating the making of 
complaints to the Commission, the handling of complaints by the Commission, the nature of 
evidence which may be required, the fixing of time limits, and arrangements for the review by the 
Commission of its own decisions and determinations. The rules would also enable the 
Commission to make different provisions for different categories of complaint. It would be for the 
Commission to make final decisions about its regulatory procedures.

23. The Policy Memorandum states (paragraph 74) that the core structure of the Commission’s 
complaints handling machinery is set out in the Bill, but that most of the machinery will be set out 
in the rules made by the Commission itself. As a public body the Commission “will be under an 
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obligation to make the machinery ECHR compatible.” Paragraph 1 (c) of Schedule 3 would 
require the Commission to “have regard to the Convention rights”, in deciding whether –  

(i) to hold a hearing in relation to a complaint” under Part 1;  
(ii) such a hearing should be in public or private. 

24. The Commission would be obliged by paragraph 11 (1) of Schedule 1 to establish an appeals 
committee in accordance with rules made under Section 23 (1) for the purposes mentioned in the 
rules. The Commission’s practice and procedure rules would have , under paragraph 1 (d) of 
Schedule 3, to require the appeals committee to “have regard to the Convention rights” in 
deciding whether –  

(i) to hold a hearing in relation to an appeal made to it;  
(ii) such a hearing should be in public or private. 

25. The appeals committee would have at least 3 members, of which the majority would be non-
lawyer members of the Commission, and would not include persons involved in making the 
determination, direction, decision or recommendation appealed against (Schedule 3, paragraph 1 
(f)).

The Scottish Executive’s Reasons for Considering the Bill to be Compatible with the ECHR Rights 

26. The Policy Memorandum helpfully explains the reasons why the Executive considers the Bill to 
be compatible with the relevant ECHR rights. In my view, the reasons given are flawed and the 
views expressed are wrong in law.

27. The Policy Memorandum notes (paragraph 69) that the ECHR is engaged in several areas of the 
Bill, including the Commission and the annual general levy/complaints levy.  It states (paragraph 
70) that Article 6 of the ECHR in general terms requires that any mechanism involving the 
determination of “civil rights and obligations” must provide a right to a fair trial, and lays down 
specific requirements. It recognises that the Commission would constitute an administrative body 
acting in a judicial or quasi-judicial capacity, and states that “we consider that Article 6 will be 
engaged.”  

28. The second reason given for thinking that Article 6 will be engaged is that (paragraph 71)  

“in terms of section 10 (2) of the Bill the submission of a complainer to the Commission’s jurisdiction does 
not preclude access to a court to determine a dispute. However, in the case of a practitioner as defined 
by section 34 of the Bill, the practitioner effectively loses his civil right of access to a court for most 
purposes and as regards his possessions, and accordingly Article 6 of the ECHR is engaged [citing 
Luordo v Italy 41 EHRR 25 at 83].” 

29. The Policy Memorandum states that 
“72 Given that Article 6 is engaged, there must be an independent and impartial judge to determine 
civil rights. The members of the Commission, who will be the main arbiters in the Commission, are to be 
appointed by the Scottish Ministers and will be a mix a [sic] laymen and lawyers. In terms of paragraph 4 
of Schedule 1 to the Bill, the Scottish Ministers are under an obligation to appoint members with relevant 
experience. Secondly, the appointment system has to be subject to the public appointments legislation 
(see paragraph 5 of Schedule 4). This ensures that the appointees will be appointed on merit and 
impartially, so that the Scottish Ministers are really nominal appointers. We think that this will ensure the 
independence and impartiality of the Commission. 

“73. There is no stipulation in the constitution of the Commission as set out [sic] schedule 1 to the Bill, 
as to any determinate length of service of a member of the Commission. The only provision is that a 
member may not be appointed for a period exceeding five years at a time. We think that  the question of 
security of tenure of the job of being a member of the Commission is not the same as the considerations 
that apply to temporary judges. Being a member of the Commission is not a stepping stone to becoming a 
full time member of the Commission, because the job by its nature is a part time job.” 

30. The Policy Memorandum refers (paragraph 74) to the fact that the Commission will be under an 
obligation to make the machinery ECHR compatible. It also notes (paragraph 76) that the 
Commission must have regard to the ECHR rights in deciding whether to hold a hearing and if so 
whether the hearing should be in public or private. It notes too (paragraph 77) that the 
Commission must set up an appeals committee to hear appeals against determinations in relation 
to complaints and the steps to be taken following the upholding of a complaint and in relations to 
other important decisions. And it observes (paragraph 78) that reasons have to be given for 
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various categories of its determinations, directions, decisions or recommendations, but that that is 
at the Commission’s discretion  to be set out in its rules. 

31. Note 8 to paragraph 78 of the Policy Memorandum indicates a misunderstanding of what is 
required by Article 6. It provides as follows: 

“In relation to the structure and powers of the Commission in key regards the model of the Financial 
Ombudsman Service as set up in term of section 225 and schedule 17 to the Financial Services and 
Markets Act 2000, has been followed. The rules of the Financial Ombudsman Service were subject to 
careful scrutiny and, in order to make the ECHR compatible, it was considered important that, if there was 
no external appeal from decisions of that Ombudsman, there would have to be an internal appeal 
mechanism. Accordingly the mandatory rules provide for an internal appeal mechanism. Secondly, again 
following the Financial Ombudsman Service approach, it will be necessary for ECHR purposes that, 
where appropriate, the Commission would have to hold hearings. This would not be required on every 
occasion, but there would be occasions where for Article 6 purposes, this would be appropriate. Hence 
the mandatory rule to the effect that the Commission must provide in its rules that, in deciding whether to 
have a hearing in a particular case, regard must be had to ECHR considerations.” 

32. The Policy Memorandum contains an important passage which needs to be set out in full 
because, again it indicates a misreading of the relevant legal principles. It provides as follows: 

“79. The Executive has described above the reasons why it thinks that the constitution and practices 
and procedures of the Commission are likely to be Article 6 compatible. However, if that were not the 
case, the ECHR jurisprudence is that even if there is some lack of impartiality or other flaw in the way a 
decision-making body operates, this is not to be treated as a fundamental flaw as far as compatibility with 
Article 6 (1) is concerned, provided there is an adequate judicial control by a Tribunal to correct any flaw 
in the operation of the decision-making. In other words when the administrative machinery is taken with 
the judicial control the machinery as a whole operates in an ECHR compatible way. (See the main UK 
case which lays down this important point is R (Alconbury) v The Secretary of State, followed in Scotland 
by County Properties v The Scottish Ministers. 

“80, For these reasons we think that the appeal/judicial review mechanisms in place in the Bill in 
relation to complaints to the Commission are ECHR compatible.” 

33.  As regards the annual general levy and complaints levy, the Policy Memorandum explains 
(paragraph 81) in that “The Executive considers that these levies which the practitioners (as 
defined in the Bill) must pay in terms of section 18 (1) are best characterised as charges or taxes. 
They therefore would not engage Article 1 of Protocol 1.” 

The Bill’s Incompatibility with the ECHR Rights 

34. To understand the relevance of the ECHR rights, it is first necessary to identify which civil rights 
and obligations would be determined by the Commission. The Policy Memorandum correctly 
identifies the right to property (protected by Article 1 of Protocol No. 1 to the ECHR), the right of 
access to courts for the determination of civil rights and obligations (protected by Article 6 (1) of 
the ECHR), and the right to a fair hearing by an independent and impartial tribunal (also protected 
by Article 6 (1) of the ECHR). 

35. The professional bodies rather than the Commission would retain the responsibility for 
determining conduct complaints and imposing sanctions, including removing a practitioner from 
the right to practise; and, as already mentioned, I assume that their arrangements provide for 
independent and impartial tribunals to determine the civil rights and obligations of practitioners, 
and of allegations of professional misconduct some of which may in substance be criminal in 
nature.

36. However, in determining services complaints and in reporting on the handling of conduct 
complaints, the Commission would effectively determine not only the civil and private right to 
property but also the civil and private right to a good reputation of individual practitioners and 
firms of solicitors, protected by Article 8 of the ECHR.  This is because its findings would be 
communicated to the complainer and to the relevant professional body, with no protection against 
wider public disclosure. A finding of inadequate professional services could include a finding of 
professional negligence, adversely affecting the professional reputation of the individual or his or 
her firm. It would be less detrimental than a finding of professional misconduct, but it would 
involve a finding of professional negligence against which there would be no right of appeal to an 
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independent and impartial tribunal. Adverse findings could result in the award of substantial 
compensation of up to £20, 000, interfering with the right to property. By virtue of Section 32, the 
Commission’s reports would be privileged, for the purposes of the law of defamation, unless the 
publication was proved to have been made with malice. The Commission’s decision would be as 
decisive of the civil rights and obligations (as regards the professional reputation and property of 
practitioners and their firms as is a judgment by a civil court in negligence proceedings, or a 
finding by a professional disciplinary tribunal of professional misconduct in dealing with a conduct 
complaint..

37. The Commission is accurately described by the Policy Memorandum as “an administrative body 
acting in a judicial or quasi-judicial capacity”. The Policy Memorandum is also correct in 
recognising that, “in the case of a practitioner as defined by section 34 of the Bill, the practitioner 
effectively loses his civil right of access to a court for most purposes”. 

38. As a public authority, the Commission would have a duty, imposed by Section 6 of the Human 
Rights Act 1998, to act in a way that was compatible with the ECHR rights.  That duty is 
attenuated in the Bill by the references in Schedule 3 merely to the need to “have regard to” the 
ECHR rights in deciding whether to hold a hearing or to hold the hearing in private or in public. In 
fact the duty is not merely to have regard to the ECHR rights but to act compatibly with those 
rights. The duty applies not only in those contexts identified in the Bill but in relation to the 
discharge of all of the Commission’s  public functions and the appeals committee’s public 
functions, It is not strictly necessary to refer to the duty in the Bill since it is prescribed in Section 
6 of the Human Rights Act. However, if reference is to be made to the ECHR rights in the Bill, the 
duties imposed on the Commission and its appeals committee should be correctly stated.  

39. Although the Commission would in effect be exercising judicial functions, it would not be an 
independent and impartial tribunal, as required by Article 6. The Commission would not be 
clothed with the independence and impartiality required of a judicial body. Indeed, the Policy 
Memorandum itself recognises (paragraph 71) that, in the case of a practitioner as defined by 
Section 34, he “effectively loses his civil right of access to a court for most purposes and as 
regards his possession”. 

40. The fact that the Scottish Ministers would be under an obligation to appoint members with 
relevant experience, and that appointments would be subject to the public appointments 
legislation are important safeguards to ensure that merit, rather than political considerations, 
would be the relevant criteria for appointment and membership. The fact that the Commission 
would be under a duty, under section 6 of the HRA, to act in a way that is compatible with the 
Convention rights is also an important safeguard. However, these safeguards would not be 
sufficient to characterise the Commission as a “tribunal”, within the meaning of Article 6; and the 
heading “Independent and impartial judge” introducing paragraphs 72-73 of the Policy 
Memorandum, does not accurately describe the Commission’s legal nature. It is not a court or 
tribunal within the meaning of Article 6 (1). Similar considerations apply to the appeals committee 
to be established by the Commission. Plainly, it would not constitute an independent and 
impartial tribunal so as to satisfy the requirements of Article 6 (1), applying the criteria identified in 
Clancy v Caird [2000] SLT 567 CS and Starrs v Ruxton [2000] EC 208 CS. including the manner 
of appointment of members of the Commission, the terms of their office, the existence of 
guarantees against outside pressures, and whether the Commission would present an 
appearance of independence. 

41. The Policy Memorandum recognises that there is no stipulation in the Commission’s constitution 
as to any determinate length of service of members of the Commission. The only provision is that 
a member may not be appointed for a period exceeding five years at a time. The Policy 
Memorandum explains that the Executive does not think that the question of security of tenure of 
the job of being a member of the Commission is the same as the considerations that apply to a 
temporary judge. That statement indicates that the Executive does not regard the Commission as 
an independent and impartial tribunal in the sense required by Article 6 (1), since there is no 
security of tenure. Indeed, Scottish Ministers would be empowered to remove a member from 
office if they considered him or her to be unfit to discharge the functions of a member unsuitable 
to continue as a member; and the Scottish Ministers would be empowered to give directions to a 
general character to the Commission – powers inconsistent with judicial independence. 

42. Where, as in the present case, decisions determinative of an individual’s civil rights and obligation 
would be taken by an adjudicatory body not complying with Article 6 (1), that Article requires, in 
accordance with the right of access to a court, that the State provide a right to challenge the 
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decision before a judicial body with full jurisdiction providing the guarantees of Article 6 (1): Albert
and Le Compte v Belgium (1983) 5 EHRR 533, paragraph 29. In Kaplan v United Kingdom
(1980) 4 EHRR 64, the European Commission of Human Rights explained that to provide a full 
right of appeal on the merits of every administrative decision affecting private rights would lead to 
a result which was inconsistent with the long-standing position in many of the Contracting States. 
Bryan v United Kingdom (1993) 21 EHRR 342 indicates how the question of full jurisdiction 
should be approached. In his concurring opinion, Judge Sir Nicolas Bratza stated that: 

“the requirement that a court or tribunal should have ‘full jurisdiction’ cannot be mechanically applied with 
the result that, in all circumstances and whatever the subject matter of the dispute, the court or tribunal 
must have full power to substitute its own findings of fact, and its own inferences from those facts, for that 
of the administrative authority concerned. Whether the power of judicial review is sufficiently wide to 
satisfy the requirements of Article 6 must in my view depend on a number of considerations, including the 
subject matter of the dispute,  the nature of the decision of the administrative authorities which is in 
question, the procedure, if any, which exists for review of the decision by a person or body acting 
independently of the authority concerned and the scope of that power of review.” 

43. In reliance on this passage, in R (on the application of Alconbury Developments Ltd) v Secretary 
of States for the Environment, Transport and the Regions [2003] 2 AC 295, 1416, paragraph 87, 
Lord Hoffmann interpreted ‘full jurisdiction’ to mean full jurisdiction to deal with the case as the 
nature of the decision requires. The House of Lords held that where the decision in question 
involved administrative policy, it was not necessary for the reviewing body to have full power to 
re-determine the merits, any such review in cases where the Minister was answerable to 
Parliament and ultimately to the electorate would be profoundly undemocratic (see, in particular, 
paragraphs 60, 74 and 189).  

44. In Ruma Begum v Tower Hamlets London Borough Council [2003] 2 AC 430, the main issue was 
whether a decision taken by a local authority re-housing manager deciding whether the authority 
had discharged its duty to Ruma Begum to secure that accommodation was available to her, 
complied with the requirements of Article 6 (1).  Lord Hoffmann reviewed his judgment in 
Alconbury. He noted (paragraph 46) that the question in Alconbury was “whether the appellate 
tribunal had to be able to review the Secretary of State’s decision based on policy,” Lord 
Hoffmann drew a distinction (paragraphs 43-44) between (i) a finding of fact made in the context 
of decisions taken “by central and local government officials in the course of carrying out 
regulatory functions (such as licensing or granting planning permission) or administering 
schemes of social welfare”, where “efficient administration and the sovereignty of Parliament are 
very relevant”, and (ii) decisions involving “findings of breaches of the criminal law and 
adjudications as to private rights” where “the rule of law rightly requires that … [they] should be 
entrusted to the judicial branch of government. This basic principle does not yield to utilitarian 
arguments that it would be cheaper or more efficient to have these matters decided by 
administrators.”  

45. The Strasbourg Court has recognised that in specialised areas of law, such as planning law, it 
may be expedient for an administrative body to make findings of fact and to exercise 
discretionary judgment in relation to policy matters, and that in such cases Article 6 (1) may be 
satisfied by an appeal on a point of law to a judicial body with limited jurisdiction as to matters of 
fact, rather than requiring a full judicial rehearing  of all matters of fact and discretion : e.g., Bryan
v United Kingdom (1993) 23 EHRR 343. This is particularly so where the facts have already been 
established by a quasi-judicial procedure governed by many of the safeguards required by Article 
6.

46. By contrast, in cases not involving specialised decisions of this kind, the Strasbourg Court has 
found violations of Article 6 (1) on the basis of a lack of an appeal on the merits (rather than 
merely on a point of law) from an administrative decision determinative of civil rights and 
obligations which did not comply with Article 6 (1). Such violations were found, for example, in 
Albert and Le Compte v Belgium (1983) 5 EHRR 333 (disciplinary decisions relating to doctors 
taken by professional bodies not complying with Article 6 (1), appeal to the Belgian Court of 
Cassation only on as point of law).  

47. Strasbourg case law recognises that this does not mean that the decision-maker itself must be 
fully Article 6 (1) compliant provided there is subsequent access to a court or tribunal that does 
satisfy the requirements of Article 6 (1) in which all relevant aspects of the decision can be 
challenged on factual as well as legal matters.  
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48. Decisions by the Commission in determining services complaints do not involve issues about 
democracy, Parliamentary sovereignty and policy of the kind referred to in Alconbury and County 
Properties v Scottish Ministers. They involve adjudications on private rights. It follows that, in my 
view, it the Policy Memorandum is in error in treating such decisions as akin to what Lord 
Hoffmann termed “regulatory functions (such as licensing or granting planning permission) or 
administering schemes of social welfare”. 

49. The Policy Memorandum treats the Financial Ombudsman Service, established under the 
Financial Services and Markets Act 2000, in key respects as the model for the structure and 
powers of the Commission.  The object of the scheme for that Service is to resolve disputes 
between authorised firms and their customers quickly and with the minimum of formality. The 
detailed operation of that scheme is determined largely by rules made by the Financial Services 
Authority.  Firms authorised by the Authority must submit to the jurisdiction of the scheme. There 
is also a voluntary jurisdiction. If a complaint under the compulsory jurisdiction is determined in 
favour of the complainant, the respondent may be ordered to pay compensation up to a 
maximum limit which may be set by the Authority. There is also a power to award costs. The 
respondent may also be ordered to take steps to rectify the matter complained of, and this can be 
enforced through the courts by the complainant if necessary. A money award may be registered 
in accordance with scheme rules and is enforceable by the county court in England and Wales 
and in Scotland by the sheriff.

50. However, the scheme proposed by the Bill differs from the Financial Ombudsman Service 
scheme significantly. For example, under the Bill a determination by the Commission of a 
services complaint may involve findings of professional negligence and the award of 
compensation for such negligence. The findings are sent to the complainer and, in certain 
circumstances, to the relevant professional organisation. Accordingly, the Commission’s decision 
to uphold a services complaint may directly determine the practitioner’s right to a good 
professional reputation; and in the absence of proof of malice the practitioner would be unable to 
vindicate his r her reputation. That is not the case under the Financial Ombudsman Service 
scheme. Another significant difference is that the Financial Ombudsman Service  is not designed 
to exercise disciplinary functions. By using the Financial Ombudsman Service as a model, the 
Scottish Executive may have lost sight of these importance differences. The Commission, unlike 
the Financial Services Ombudsman, would make decisions decisive of the private rights and 
obligations of the parties. 

51. Since there would be no right of appeal against the decisions of the Commission and its appeals 
committee, (unlike the position regarding conduct complaints) recourse to an independent court 
or tribunal would be possible only by means judicial review,. That is recognised by implication in 
paragraph 79 of the Policy Memorandum, headed “Judicial review”. That raises the key question 
as to the scope of judicial review in such cases, The Policy Memorandum refers to “adequate 
judicial control by a Tribunal to correct any flaw in the operation of the decision-making.” But it 
does not explain whether the judicial review court have “full jurisdiction” to deal with disputed 
issues of fact (for example, relevant to a complaint of alleged professional negligence).  

52. In Begum (paragraph 50), Lord Hoffmann, who gave one of the leading speeches, said “”I do not 
propose to say anything about whether a review of fact going beyond conventional principles of 
judicial review would be either permissible or appropriate” [in a context other than the Bryan v 
United Kingdom type of case]. Lord Bingham, who gave the other leading speech, stated 
(paragraph 8) that the county court judge could not, under the statutory scheme there in issue, 
“make fresh findings of fact and must accept apparently tenable conclusions on credibility made 
on behalf of the authority.” He held (paragraph 11) that this limitation on the county court judge’s 
role did not deprive him of the jurisdiction necessary to satisfy the requirement of Article 6 (1) in 
the context of that case. 

53. However, in cases where an administrative body determines civil rights and obligations in a 
dispute between private parties, it is well established that there must be an independent and 
impartial court or tribunal with full jurisdiction to decide factual as well as legal issues. In Holder v 
Kaw Society [2005] EWHC 2023, the English Administrative Court held that the Solicitors 
Disciplinary Tribunal was an independent and impartial tribunal that complied with Article 6 (1), 
given that appointments were made by the Master of the Rolls through an open selection process 
and the Law Society had had no hand in the appointments, applying Pine v Law Society (2002) 
UKHRR 81. The Tribunal heard the evidence itself. In Michael Shrimpton v General Council of 
the Bar, [2005] EWHC 844,decided by Lindsay J. for the Visitors of Lincoln’s Inn, it was held that, 
where there was a defect in the composition of a barrister’s disciplinary tribunal leading to 
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potential bias, anything less than a full, careful and independent review of the evidence by the 
appellate tribunal, leading to its own findings of fact, suggested a continuance of the breach of 
natural justice, and necessitated the selection of a fresh tribunal fully compliant with Article 6 (1) 
of the ECHR.  

54. Tehrani v United Kingdom Central Council for Nursing, Midwifery and Health Visiting [2001] SC 
581, involved a petition for review of a decision by the preliminary proceedings committee 
(“PPC”) of the respondent Council to refer a charge of misconduct against the petitioner, a 
registered nurse, for hearing before the Council’s professional misconduct committee (“the 
conduct committee”), on the ground that that decision was incompatible with Article 6 (1). The 
conduct committee could remove the practitioner’s name from the register if misconduct was 
proved. A practitioner who was struck off by either the PPC or the conduct committee had an 
automatic right of appeal to the Court of Session. Lord Mackay of Drumadoon stated (paragraph 
52) that

“Under the Strasbourg jurisprudence, the position in relation to tribunals charged with responsibility for 
disciplinary or administrative matters is quite clear. Where the decision of such a tribunal involves the 
determination of a dispute over civil rights and obligations, no violation of the Convention can be found in 
the proceedings before the tribunal, if the tribunal’s decision is subject to subsequent control by a court 
that has full jurisdiction and does provide the guarantees required by Article 6 (1)”. 

He held that the proposed disciplinary proceedings before the conduct committee could lead to a 
determination of the petitioner’s civil rights and obligations, because an order striking her name from the 
register would exclude her from certain nursing posts. The conduct committee was not required to meet 
all the requirements of an independent and impartial tribunal, within the meaning of Article 6 (1), because 
of the existence of the right of appeal to the Court of Session.  

55. Lord Mackay noted (paragraph 63) that there was no right of appeal against the issuing of a 
caution by the PPC against future conduct. He also noted (paragraph 64) that the parties were 
agreed that there should be no discussion as to the extent of the court’s powers, by way of 
judicial review proceedings, to review a decision to impose a caution. However, he observed that 
the answers lodged on behalf of the Secretary of State for Health contained averments that in 
such proceedings the court “must endeavour to ensure compliance with Article 6”, and that “the 
court will require to consider issues of fact and proportionality to a greater extent than previously. 
That being so, judicial review provides the Court of Session with full jurisdiction in relation to a 
challenge to a caution imposed by the Professional Conduct Committee.” In light of the 
agreement between the parties, Lord Mackay stated (paragraph 65) that he reserved his opinion 
“on all issues relating to the scope for judicial review of a decision by the PPC to make a finding 
of professional misconduct against a practitioner and to issue a caution as to future conduct.” 

56. These cases make it clear that where an administrative body lacking the requirements of an 
independent and impartial tribunal determines the civil rights and obligations of a practitioner, 
there must be a right of access to a tribunal which does satisfy those requirements. Article 6 (1) 
would be satisfied if the Bill provided for a n unqualified right of appeal to the Court of Session (as 
was the case in Tehrani). However, the courts have not so far decided whether the availability of 
judicial review would be sufficient on the basis of an extension of the scope of review to include a 
re-hearing of the factual dispute.  

57. The reliance by the Executive upon the availability of judicial review would therefore leave the 
relevant law in a state of complete uncertainty. If the Bill were enacted in its present form, it is 
likely, in my view, that the courts would annul the legislation  as beyond the legislative 
competence of the Scottish Parliament under Section 29 of the Scotland Act 1998 rather than 
extend the scope of judicial review so that it became virtually indistinguishable from a right of 
appeal involving a re-hearing of the facts and merits of the case. 

58. As regards the annual general levy and complaints levy, the Executive characterises them as 
charges or taxes and concludes that they therefore would not engage Article 1 of Protocol No. 1. 
In my view, this is incorrect. The powers of public authorities to secure the payment of taxes, 
charges or other contributions is particularly wide but it is not unlimited. A taxing measure is 
subject to the principle of proportionality: see e.g., Gasus Dosier und Fördertechnik v Netherlands 
(1995) 20 EHRR 403, paragraph 403; National Provincial Building Society v United Kingdom
(1998) 25 EHRR 127, paragraph 80.  However, there is no incompatibility between the provisions 
of the Bill and Article 1 of Protocol No. 1 in this respect, since it is possible to read and give effect 
to those provisions in a way that is compatible; and, in the event of a breach of the principle of 
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proportionality, it would be open to a victim to bring a claim against the Commission for breach of 
the duty imposed by Section 6 of the HRA. 

Conclusion 

59. To make the Bill’s provisions fully compatible with Article 6 (1) and so to bring it within the 
legislative competence of the Scottish Parliament, it is necessary, in my view, to create a right of 
appeal against Commission decisions upholding services complaint to the Court of Session or 
some other appropriate independent and impartial tribunal endowed with full jurisdiction to 
adjudicate upon the relevant issues of fact and law. If reference is to be made in the Bill to ECHR 
rights, this should be done in a way that accurately reflects the obligations imposed on the 
Commission and the appeals committee by Section 6 of the HRA to act compatibly with ECHR 
rights in performing their public functions, rather than having regard to them in performing only 
some of their public functions. 

60. If any aspect of my advice requires further amplification or clarification, I would be glad to advise 
further.

LORD LESTER OF HERNE HILL QC 

APPENDIX 6(a) 

Unpaid cost of running the Guarantee Fund Committee  -   £213,900 

Who gives their time free of charge? 

The Guarantee Fund Committee consists of  eleven members in total, a convener, vice convener and 
nine further members. 

The nature and volume of matters under consideration and the potential outcome of all decisions made 
requires a high calibre of committee member with a broad and deep level of knowledge and experience.  

How much time do they give?

The minimum preparation time and attendance at the Guarantee Fund Committee meetings, interviews 
and Council meetings, excluding any travel time, all of which are essential to the orderly and efficient 
operation of the Committee, is calculated at 128 hours per month and 1536 per annum.  

Who is paid and how much? 

The only member of the committee to be remunerated is the convener, at the current rate of £10,500 per 
annum. This payment is nominal and is provided to defray some of the costs or lost income incurred by 
the convener’s firm as a result of the work undertaken for the Guarantee Fund Committee. 

What would be the cost of paying for that time? 

The unpaid cost associated to the average number of hours given by the Committee can only be 
calculated in terms of lost earnings to their respective firms.  

The Cost of Time Survey for 2005 provides a median, zero income hourly expense rate for profit sharing 
partners of £62.96.  This is the rate at which profit sharing partners have to generate income to cover the 
overheads of the firm and provide interest on capital but without providing themselves with any 
remuneration.

The same report provides a median profit per partner of £83,146, based on 1000 chargeable hours.

Based on these figures and after deduction of the £10,500 payment to the convener : 
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The minimum cost of the time required to operate the Guarantee Fund Committee which is given 
without charge is calculated at  £213,900 per annum 

The actual time given by the solicitors and their firms, and therefore the cost, is much higher when 
travelling time is taken into account. 

Appendix 6(b) 

Extract: Section 43- Guarantee Fund 

Solicitors (Scotland) Act 1980 

Protection of clients

Guarantee Fund
43. (1) There shall be a fund to be called “The Scottish Solicitors Guarantee Fund” (in this Act referred to 
as “the Guarantee Fund”), which shall be vested in the Society and shall be under the control and 
management of the Council.  

(2) Subject to the provisions of this section and of Schedule 3 the Guarantee Fund shall be held by the 
Society for the purpose of making grants in order to compensate persons who in the opinion of the 
Council suffer pecuniary loss by reason of dishonesty on the part of  

(a) any solicitor or registered European lawyer in practice in the United Kingdom, or any employee of 
such solicitor or registered European lawyer in connection with the practice of the solicitor or 
registered European lawyer, whether or not he had a practising certificate in force when the act of 
dishonesty was committed, and notwithstanding that subsequent to the commission of that act he 
may have died or had his name removed from or struck off the roll or may have ceased to practise 
or been suspended from practice; or  

(b) (b) any incorporated practice or any director, manager, secretary or other employee of an 
incorporated practice, notwithstanding that subsequent to the commission of that act it may have 
ceased to be recognised under section 34(1A) or have been wound up.  

(3) No grant may be made under this section-  

(a) in respect of a loss made good otherwise;  

(b) in respect of a loss which in the opinion of the Council has arisen while the solicitor was suspended 
from practice;  

(c) to a solicitor or his representatives in respect of a loss suffered by him or them in connection with 
his practice as a solicitor by reason of dishonesty on the part of a partner or an employee of his; 

(cc) to an incorporated practice or any director or member thereof in respect of a loss suffered by it or him 
by reason of dishonesty on the part of any director, manager, secretary or other employee of the 
incorporated practice in connection with the practice;  

(d) unless an application for a grant is made to the Society is such manner, and   within such period 
after the date on which the loss first came to the knowledge of the applicant, as may be prescribed 
by rules made under Schedule 3; or  

(e) in respect of any default of a registered European lawyer, or any of his employees or partners, 
where such act or default takes place outside Scotland, unless the Council is satisfied that the act or 
default is closely connection with the registered European lawyers practice in Scotland; 

(f) in respect of any act or default of a registered foreign lawyer, or any of his employees or partners, 
where such act or default takes place outside Scotland, unless the Council is satisfied that the act or 
default is closely connected with the registered foreign lawyers practice, or any of his partners 
practice, in Scotland; or  

(g) in respect of any act or default of any member, director, manager, secretary or other employee of an 
incorporated practice which is a multinational practice where such act or default takes place outside 
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Scotland, unless the Council is satisfied that the act or default is closely connected with the 
incorporated practices practice in Scotland. 

(4) The decision of the Council with respect to any application for a grant shall be final.

(5) The Council may refuse to make a grant, or may make a grant only to a limited extent, if they are of 
opinion that there has been negligence on the part of the applicant or of any person for whom he is 
responsible which has contributed to the loss in question.  

(6) The Council or any committee appointed by them may administer oaths for the purpose of inquiry into 
any matters which affect the making or refusal of a grant from the Guarantee Fund.  

(7) Part I of Schedule 3 shall have effect with respect to the Guarantee Fund, including the making of 
contributions thereto by solicitors and the administration and management of the Fund by the Council; but 
nothing in that Schedule shall apply to or in the case of a solicitor-  

(a) who is not in practice as a solicitor; or  

(b) who is suspended from practice as a solicitor during suspension; or  

who is in any such employment as is specified in section 35(4) or in the employment of an incorporated 
practice;

but where any solicitor in any such employment as is mentioned in paragraph (c) engages in private 
practice as a solicitor, the said Schedule and the other provisions of this Act relating to the Guarantee 
Fund shall apply to him and in his case so far as regards such private practice.  

APPENDIX 6(c) 

MEMORANDUM OF COMMENTS 
BY

THE COUNCIL OF THE LAW SOCIETY OF SCOTLAND 
ON THE 

SCOTTISH EXECUTIVE CONSULTATION PAPER ENTITLED 
“REFORMING COMPLAINTS HANDLING, BUILDING CONSUMER CONFIDENCE: 

REGULATION OF THE LEGAL PROFESSION IN SCOTLAND” 
(AUGUST 2005) 

Chapter 10 – The Guarantee Fund and the Master Policy

Question 28 – Do you agree that the oversight role envisaged for the Scottish Legal Services 
Ombudsman would be a good way to address concerns about the operation of the Law Society of 
Scotland’s Guarantee Fund and Master Policy?

The Council does not accept that there are valid concerns about the operation of the Guarantee Fund and 
Master Policy.  These twin consumer protections are unrivalled in scope and depth and provide the 
clients of Scottish solicitors with better protection than any other Scottish profession. 

The Council does not agree that the Scottish Legal Services Ombudsman should have oversight of the 
Guarantee Fund and Master Policy. 

With effect from 14th January 2005 the Financial Services Authority (FSA) has responsibility within the 
whole of the United Kingdom for the oversight of all insurance business, including the oversight of the 
brokers to the Master Policy (Marsh Ltd.) and the lead insurer and co-insurers of the Master Policy – as 
all of these companies have to be directly regulated by the FSA. 

The Society, as a co-regulator with the FSA in terms of its status as a Designated Professional Body has 
to have its insurance arrangements approved by the FSA. 

There is, therefore, no role for the Scottish Legal Services Ombudsman in overseeing the Master Policy 
as that role is already undertaken by the Financial Services Authority. 
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The Council is proposing, in the contract with the brokers (Marsh Ltd.) for the next five year term from 1st

November 2005, to have a clause in the contract which provides that Marsh Ltd. use their best 
endeavours in their dealings/relationships with the lead insurer and co-insurers so that claims are settled 
within a 12 month timescale. 

The Master Policy was investigated in 2004/2005 by the Office of Fair Trading (OFT).  The OFT 
examined every aspect of the Master Policy’s operation and concluded that it should close its 
investigation under the Competition Act 1998.   Indeed, the OFT concluded that the collective bargaining 
arrangements carried out by the Council which underpin the Master Policy are of benefit to the Law 
Society of Scotland, its members and their clients in securing uniform and affordable professional 
indemnity insurance for Scottish solicitors.

The OFT made no adverse remarks regarding the Master Policy. 

Many solicitors already give advice on negligence claims against other solicitors.  From figures provided 
by the Master Policy Brokers, Marsh Ltd., in the current insurance year there have been 95 claims on the 
Master Policy  where the identity of the claimant’s agents is readily identifiable as a firm of solicitors.  
There have been 68 action raised by firms of solicitors from locations all over Scotland. A Pursuers’ 
Panel has been established to ensure that clients can get advice on negligence actions against their 
former solicitors.  The panel has been in operation since October 2002 and during 2004 dealt with 160 
enquiries with over 60 cases being pursued.  The value of this scheme has been recognised by the 
Scottish Legal Services Ombudsman who states in her Annual Report for 2004/2005: “The Law Society 
has provided useful information to dispel the myth that it is impossible to find a solicitor who will take a 
professional negligence action against another solicitor.”5

The Guarantee Fund is an unrivalled public protection established under the Solicitors (Scotland) Act 
1980.  The Guarantee Fund has been studied by several overseas jurisdictions and has a high 
international reputation in client protection circles.  The Council calls on the Scottish Executive to provide 
details of any “concerns” which allegedly exist regarding the Guarantee Fund. 

APPENDIX 6(d) 

Issues Covered by the Accounts Rules 

The Accounts Rules have been created in terms of s.35 of The Act. 
The rules apply to all solicitors who handle clients’ money. 
The current Rules in operation are The Solicitors (Scotland) Accounts etc Rules 2001. (Appendix 6).  
The Accounts Rules have been developed over the years to ensure that proper records are kept which 
show the true financial position of a firm at any time, in relation to both client monies and firm finances.   

The rules cover a number of issues, including the following: - 

 At all times the solicitor must hold sufficient funds in client account to meet the sums held for all 
clients, without taking any account of sums due to the solicitor by other clients. 

 Individual records must be maintained for each client of sums received, paid and held for them. 

 Regular checks must be made and evidenced in respect of the actual sums of money held in 
client bank or building society accounts, the accounting balance held for each client and the 
adequacy of the funds to cover those balances in total. 

  Client funds being held by the solicitor for any length of time require to be invested in such a way 
as to earn an appropriate amount of interest for the client. (Rule 11) 

 Strict rules are in place governing bridging loans arranged for clients, borrowing from clients and 
acting for a lender where the loan is to the solicitor or a connected person. (Rule 20-22) 

  Powers of Attorney held by a solicitor are regulated through the rules. (Rules 8,11 and 23) 

5 Scottish Legal Services Ombudsman Annual Report 2005/2005 page 21 
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 Solicitors are obliged in terms of the rules to adhere to the provisions of the Money Laundering 
Regulations  and part seven of the Proceeds of Crime Act 2002. (Rule 24) (Appendix 10) 

 The rules also set out solicitors’ obligation to contribute to the Guarantee Fund.(Rule 26) 

 All firms require to appoint a Designated Cashroom Partner who is responsible for ensuring that 
the staff and systems of the firm are compliant with the Accounts Rules. (Rule 12(2)) 

 Solicitors are obliged to deliver an Accounts certificate every six months setting out the firm’s 
financial position. (Rules 14-18)  

 The rules allow for inspections and investigations to be taken on behalf of the Council and that in 
certain circumstances the solicitor should be responsible for the costs of these inspections. (Rule 
19)

The Accounts Rules (Appendix 6) include an index of matters covered on the final pages. 
The Guide to the Accounts Rules (Appendix 7) explain what is required to comply with the Rules and are 
issued to guide and assist solicitors and their staff to fully comply with the requirements of the Rules. 

APPENDIX 6(e) 

TRAINING 

The Society places a high emphasis on training.  All solicitors who become a principal (usually a partner) 
of a firm are required to attend the Society’s Practice Management Course.  A substantial proportion of 
this relates to the operation of the Accounts Rules.  The Society also offers additional training for 
solicitors to assist them in familiarising themselves with the Accounts Rules.  The Society runs courses 
for sole practitioners, designated cashroom partners and cashroom staff and operates a frequently run 
programme of ‘road shows’ for the profession as a whole.  The Society also plays an active part in 
courses run by the Society of Law Accountants in Scotland (SOLAS).    

This emphasis on training, taken together with the operation of the inspection programme, has resulted in 
the establishment of generally high standards of book-keeping throughout the profession.   

This high standard has led to two things: 

 firstly, only a small number of firms failing to meet the required standard, and 

 secondly, the more ready discovery of those firms. 

APPENDIX 6(f) 

Solicitors (Scotland) Act 1980 

Extract: Section 40 – Powers where failure to comply with accounts rules, etc.

Powers where failure to comply with accounts rules, etc.
40. (1) Where the Council are satisfied, in the case of any solicitor or incorporated practice, after  
enquiry and after giving the solicitor or, as the case may be, incorporated practice an 
opportunity of being heard, that the solicitor or, as the case may be, incorporated practice has 
failed or is failing to comply with any provisions of—  

(a) section 35 or the accounts rules made under that section, or  

(b) section 37 or the accountant’s certificate rules or other rules made under that section,  
so far as applicable in his or, as the case may be, its case (in this section referred to as “the 
applicable provisions”), the Council may, subject to the provisions of this section,  

(a) withdraw the practising certificate held by the solicitor; or as the case may be—  
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(b) withdraw the practising certificate or certificates of any or all of the solicitors who are 
directors of the incorporated practice,  
and a certificate so withdrawn shall thereupon cease to have effect and the solicitor shall be 
suspended from practice as a solicitor.  

(2) On being satisfied by the solicitor that he or, as the case may be, by the incorporated 
practice that it is able and willing to comply with the applicable provisions, the Council, unless 
they are of the opinion that the solicitor or, as the case may be, the incorporated practice is 
liable to disciplinary proceedings under Part IV, shall terminate the suspension from practice of 
the solicitor or solicitors concerned and shall restore to him or them any practising certificate or 
certificates held by him or them for the practice year then current.  

(3) Within 21 days after receiving written notice of a decision of the Council under this section to 
withdraw his practising certificate, or to refuse to terminate his suspension from practice, a 
solicitor may appeal to the court against the decision; and on any such appeal the court may 
give such directions in the matter, including directions as to the expenses of the proceedings 
before the court, as it may think fit; and the order of the court shall be final.  

(4) Any withdrawal of a solicitor’s practising certificate by the Council in exercise of the power  
conferred by subsection (1) shall be without prejudice to the operation of section 35(3) or 
section 37(8).  

Appendix 6(g)

EXTRACT FROM SECTION 41; JUDICIAL FACTOR 

Solicitors (Scotland) Act 1980 

Extract: Section 41 - Appointment of judicial factor 

Appointment of judicial factor

41. Where the Council, in exercise of any power conferred on them by the accounts rules, have 
caused an investigation to be made of the books, accounts and other documents of a solicitor or 
an incorporated practice, and, on consideration of the report of the investigation, the Council are 
satisfied—  

(a) that the solicitor or, as the case may be the incorporated practice has failed to comply with 
the provisions of those rules, and  

(b) that, in the case of a solicitor, in connection with his practice as such either— 

(i) his liabilities exceed his assets in the business, or  

(ii) his books, accounts and other documents are in such a condition that it is not reasonable, 
practicable to ascertain definitely whether his liabilities exceed his assets, or 

(iii) there is reasonable ground for apprehending that a claim on the Guarantee Fund may arise; 
or

(c) that, in the case of an incorporated practice, either-  

(i) its liabilities exceed its assets, or 

(ii) its books, accounts and other documents are in such a condition that it is not reasonable 
practicable to ascertain definitely whether its liabilities exceed its assets, or  

(iii) there is reasonable ground for apprehending that a claim on the guarantee fund may arise,  

the Council may apply to the Court for the appointment of a judicial factor on the estate of the 
solicitor or, as the case may be, of the incorporated practice; and the court, on consideration of 
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the said report and after giving the solicitor or as the case may be, the incorporated practice an 
opportunity of being heard, may appoint a judicial factor on such estate, or do otherwise as 
seems proper to it.  

APPENDIX 6(h) 

Claims paid experience comparison to Law Society of England & Wales 
 Law Society of England & Wales Law Society of Scotland 
Year Number 

of firms 
Claims Paid 
£

Average  
per firm 
£

Number
of firms 

Claims
Paid
£

Average 
Per firm 
£

% 0f 
LSEW

2001 8306 16.3Millions 1962 1245 249,000 200 10% 
2002 9231 17.0  1841 1245 167,000 134 7% 
2003 9198 14.5 1576 1255 73,000 58 4% 
2004 9211 11.7 1270 1265 187,000 148 12% 
2005 9081 13.3 1464 1250 214,000 171 12% 
        

Information for LSEW taken from Annual Reports and Trends in Solicitors’ Profession Annual Statistical 
Report  for 2001-2004 Reports and Financial Statements of the Compensation Fund for 2005 (The 
Annual Accounts for 2005 were not published at the time of compiling the table) . 

NOTE: LSEW Grants are limited to £1million per claim 
LSS Guarantee Fund is uncapped

The number of firms is seen as the appropriate comparison, rather than the number of practitioners in 
private practise as inspections, reporting, systems and controls and claims all relate to practice units. 

The claims experience reflects the loss to clients as a result of dishonesty. 
The Scottish experience is significantly better and reflects the enhanced protection to the public interest 
afforded by the proactive on site inspection regime in place in Scotland. 
The number of inspections carried out in Scotland averages around 500, approximately 40% of all firms, 
and will cover all firms in sequence as well as those where problems are known or suspected on a more 
frequent basis. 

The Scottish system ensures firms are visited and compliance with the rules in place to safeguard client 
funds is tested routinely whether there is knowledge or suspicion of a problem or not.  

On the other hand the English system only involves visits to firms where problems are known or 
suspected. The level of such inspections runs at about 400 per annum, being approximately 4% of all 
firms but with many firms never receiving an inspection visit. 

APPENDIX 6(i) 

International Appreciation of the Scottish Model 

EXTRACT FROM ARTICLE IN SOUTH AFRICAN LAW SOCIETY JOURNAL OF SEPTMBER 2005 – 
DIRK VERCUIL. 

THE KWAZULU-NATAL REFORM AUDIT SUPPORT SYSTEM PILOT PROJECT – REPORT ON 
PROGRESS SEPTEMBER 2005. 

Other Jurisdictions consulted – New Zealand and Upper Canada 

The position in Scotland

At its annual meeting on 27th March 2001 the Fund’s Board of Control (BoC) considered a detailed 
memorandum of the Chairman and Executive Director in relation to the New Zealand and the Scottish 
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systems.  It resolved to appoint a task team in order, among other things, to investigate a means of 
improving the present audit system, and at the same time to consider the possible implementation of an 
alternative system. 

A delegation of the Fund saw first hand in August 2001 that the self-certification system in Scotland 
(which has developed since 1985) had been an unqualified success, although the number and value of 
claims against the Society’s Guarantee Fund rose dramatically in the first few years after the system had 
become operative because the first series of inspections uncovered irregularities which had been 
undetected for some time. 

In Scotland 

 Seminars are conducted for special groups: 

 Each firm is required to appoint someone who is personally responsible for overseeing the 
accounting work within the firm; and 

 The inspectorate visits every firm, irrespective of size or reputation, every two years. 

One to three-person firms accounted for 75% of the profession, which consisted of  3,700 solicitors at 
1,250 firms in 2002.  Claims admitted in the early 1990’s had bottomed out at the time and ran at around 
only £250,000 (R3,101,450) in 2002. 

The Law Society of Scotland (LSS) introduced new measures because the profession in Scotland had 
shared a common experience of accountants having failed it. 

The Fund delegation reported that the Scottish system had not had the effect of completely stopping the 
theft of trust moneys.  The greatest advantage of the system, however, was to be found in the fact that it 
has substantially shortened the time taken in detecting thefts.  The delegation believed there would be 
much merit in establishing a pilot scheme to be conducted in South Africa. 

EXTRACT FROM LETTER OF SEPTEMBER 2004 TO LAW SOCIETY OF UPPER CANADA SEEKING 
INFORMATION ON THEIR NEW DEVELOPMENTS. 

Our provincial Law Society commenced with a two year pilot project at the instance of the Attorneys 
Fidelity Fund (AFF) on 1 March 2004.  66 firms volunteered by 31st July 2004 to subject themselves to 
inspections by an own inspectorate team instead of the usual annual audit report to be done by the firms’ 
Chartered Accountants (CA’s) {as a prerequisite for the issuing of Attorneys Fidelity Fund Certificates to 
sole practitioners, partners or directors}. 

Our inspectorate (staff etc) had been set up since 1 August 2004 in view of the ‘first’ six monthly accounts 
certificates falling due at the end of September (for the period 1 March to 31 August 2004). 

Our pilot project is essentially based on the Scottish system.  A task team of the AFF visited Scotland in 
August 2001.  Les Cumming has assisted us from time to time and we consulted with him and others in 
October 2002 in Durban. 
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Complaints Received 2005 – Business Categories
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Complaints Received Jan to Apr 2006 – Business 
Categories
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Reason for Complaint - 2005

Delay
9%

Failure to Advise Adequately
44%

Failure to Communicate
8%

Failure to Follow Instructions
4%

Failure to Prepare Adequately
2%

Other
25%

Breach Code / Guideline / 
Practice Rule

8%

839



Causes of Complaint Issues - Jan to Apr 2006
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Complaints Received 2005 – Firm Size
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Complaints Received 2005 – Upheld 
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Direct Dial: 0131 476 8123 26 Drumsheugh Gardens 
Direct Fax:  0131 225 4243 EDINBURGH EH3 7YR 
Direct E-mail: moiragoll@lawscot.org.uk 25 May 2006 

LRB/76/mpc/mmg 

Ms. Tracey Hawe, 
Joint Clerk to Justice 2 Committee, 
Tower 1, Room T3.60, 
The Scottish Parliament, 
EDINBURGH  EH99 1SP 
By e-mail: Tracey.hawe@scottish.parliament.uk

Dear Tracey, 

LEGAL PROFESSION AND LEGAL AID (SCOTLAND) BILL 

I thought it might be helpful for the Committee, in advance of the Minister’s appearance on 30th

May, were I to sketch out some of the Society’s views arising from the evidence session with 
Executive officials on 25th April 2006. 

I have the following comments to make:- 

1. Section 1 and Schedule 1

The Society is concerned that the Executive has not come to a position in relation to the lack of an 
external appeal and the independence of the Scottish Legal Complaints Commission from the 
Executive.  The Executive has had the Opinion of Lord Lester since 31st March 2006 and it is 
important that the views of the Executive are made clear on this matter at the earliest opportunity, 
so that the Committee may come to a view as to what the content of its Stage 1 Report should be in 
relation to this issue. 

In relation to the question of appeals against conduct complaints, dealt with at column 2233, it is 
true that the solicitor is able to appeal from a decision of the Scottish Solicitors Discipline Tribunal 
to the Court of Session, in terms of section 54 of the Solicitors (Scotland) Act 1980.  Any person 
aggrieved by a decision of the Tribunal relating to the discipline under this Act may, within 21 days 
of the date on which the decision of the Tribunal is intimated to that person, appeal against the 
decision to the court and on any such appeal the court may give such directions in the matter as it 
thinks fit, including directions as to the expenses of the proceedings before the court and as to any 
order by the Tribunal relating to expenses and the order of the court shall be final.  Accordingly, it 
would be possible for a person who has been aggrieved by a decision of the Tribunal, to take an 
appeal against that decision, in addition to solicitors and the Law Society of Scotland as the 
principal body who may make a complaint to the tribunal. 
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2. Schedule 1, paragraphs 2(7)(a) – 2(7)(d)

The Subordinate Legislation Committee raised concerns about the width of the order-making power 
under this paragraph.  The Society is of the view that this power is unduly wide and that Scottish 
Ministers should not be able to amend the number or composition of the categories of person who 
are appointed to the Commission. 

3. Schedule 1, paragraph 2(6)

At column 2218, Mike West on behalf of the Executive, confirmed the policy intention behind the 
different categories of members of the Commission.  Mr. West said “The essence will be to ensure 
that there is a range of skills and experience among the lawyer members.”  However, the Bill does 
not specifically provide for that range of skills and experience to be reflected in the categories of 
members.  In the Society’s view this paragraph should provide that one member of the Commission 
should be a practising solicitor, ensuring that those involved have current experience of practice. 

4. Schedule 1, paragraph 5(1)(b)(iii)

This refers to the criteria for removal on the basis that a member of the Commission is “unable or  
unfit to discharge the functions of a member”. There is no provision for investigation into the 
capacity of the member to discharge his or her functions and the process would not appear to be 
open or transparent. 

In the Society’s view, there should be a process for investigation and further elaboration of how a 
member of the Commission is to be considered to be unable or unfit. 

5. Section 5 – Complaint determined to be a conduct complaint

There was discussion at column 2219 about the distinction between conduct and service complaints.  
I enclose a note on the concept of professional misconduct and inadequate professional services 
which might be of assistance. 

There was also discussion about the kinds of process which the Commission would follow.  At 
column 2213, Mr. West explained that “The process will be different from that followed by the 
professional bodies...  The process that the Commission will be following is modelled on the 
process followed by the Financial Ombudsman service.”  The Society is of the view that the 
arrangements to deal with inadequate professional services under the Bill, should not necessarily 
reflect those in the Financial Services and Markets Act 2000, which relate to the Financial 
Ombudsman service.  It is important to recognise differences between the financial services 
industry and the way the legal profession carried out business. 

The Society agrees with Mr. West that conduct is a natural function of the professional body and 
that dealing with conduct complaints fits in with the other functions which the professional bodies 
carry out.  The Society has reservations, however, about the provisions of the Bill in respect of 
section 16, where the role of the Commission seems to be being extended in terms of section 16(6) 
into matters which deal with conduct and revisiting decisions rather than handling issues. 

I think it is important to point out, in terms of column 2223, a misapprehension which Ms. Miller 
has in respect of disciplinary power. 

At column 2223, Louise Miller states that “... suspension or striking off sanctions would still be 
within the professional bodies’ control”.  In relation to solicitors, the power of suspension or 
striking off is reserved to the Scottish Solicitors Discipline Tribunal in terms of section 53 of the 
Solicitors (Scotland) Act 1980.  These powers do not rest with the Society in respect of solicitors. 

The Society agrees with Ms. Miller at column 2224 that it is more sensible for the Commission to 
“concentrate on becoming the consumer body and on getting the consumer remit right”.  If the 
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Commission concentrates on dealing with service complaints, that will meet the requirement for 
public perception of independence in treatment of these complaints to be satisfied. 

6. Section 20 – Amount of levies and consultation

The Society also questions the issue raised by Mr. West at column 2233 that the complaints levy is 
designed as a method of paying for a dispute resolution service and that it is undesirable for the 
Commission to be perceived as having a financial interest in upholding complaints were the levy to 
be applied only to successful cases.  It  cannot seriously be proposed that the people of probity who 
will be appointed to the Commission would behave in such a self-interested way.  The fear of 
creating a financial interest on the part of the SLCC in the outcome of a complaint will be removed 
by ensuring that the unsuccessful complaineror solicitor should pay the specific complaint levy. 

The Society is concerned at the lack of accountability of the Commission in respect of its budget.  
The professional bodies ought to be able to veto the budget of the Commission if they think it is 
excessive or otherwise  unduly burdensome. 

7. Section 29 – Monitoring effectiveness of guarantee funds etc.

The Society does not accept the comments by Louise Miller at column 2244 that there is no need 
for the professional bodies to get upset about the proposal for oversight over the Guarantee Fund 
and Master Policy in terms of section 29.  The Society does not accept that the “light touch” 
approach in the Bill will be maintained throughout the life of the Commission.  There is no 
evidence that either the Master Policy or the Guarantee Fund do not work in favour of the client.  
There is no evidence of undue delay of treatment by the Guarantee Fund or Master Policy issues.  
The Society plays no part in considering claims under the Master Policy.  that is a matter of contract 
between the insurers and the insured solicitor. 

At column 2245, Mr. West reports that the Scottish Consumer Council has reported a lot of 
complaints that have been made to it about the Master Policy and payments.  The Scottish 
Consumer Council should provide details of the number of complaints which are apparently 
anecdotal in nature.  Mr. West also reports on the investigation by the Office of Fair Trading into 
the Master Policy.  A copy of the response from the Office of Fair Trading is attached to this letter 
which indicates that the Master Policy was found not to create a distortion of the market. 

8. Section 34        

In relation to the discussion about the definition of inadequate professional services including “any 
element of negligence” in terms of section 34 which occurred at column 2227.  The Society takes 
issue with the comments by Mr. West that if someone currently makes an negligence complaint 
against their solicitor “their only option is to take the matter to the courts which is expensive and 
takes a long time.”  The Society refers to the evidence provided by RSA, the lead insurers, and 
Marsh UK, the brokers, in terms of the length of time which it takes actions of negligence to be 
dealt with and the small number of cases which go to court.  The fact is that most claims are 
resolved and do not go through the court process. 

9. The relationship between the Bill and the DCA White Paper – The Future of Legal Services: 
Putting Consumers First

Louise Miller at column 2243 indicates that the Executive were “mindful of the figure in England 
and Wales in setting the compensation limit of £20,000 in terms of section 8(2)(d).”  The White 
Paper bears substantial similarly to the proposals in the Bill including the composition of the Legal 
Services Board which is to be appointed by the Secretary of State for Constitutional Affairs and will 
be accountable to Parliament through the Secretary of State for Constitutional Affairs, the 
sponsoring Minister, and the Office of Legal Complaints which will be set at 7-9 members which 
will be possible to be changed by secondary legislation and where the members of the OLC will 
have experience of “consumer affairs, the provision of legal services, complaints handling, wider 
advice sector, civil or criminal proceedings and the working of the courts, legal education and 
training, the maintenance of professional standards of persons who provide legal services and the 845



needs of diverse consumers within society.  Paragraph 8.3 of the White Paper bears a remarkable 
similarity to paragraph 3(3) of Schedule 1 of the Bill.  Furthermore, the Board of the OLC will 
consist of a majority of non-lawyers and members of the Board of the OLC will be able to be 
removed by the Legal Services Board with the agreement of the Secretary of State in certain 
circumstances. 

The level of redress for consumers, in terms of paragraph 8.11, is set at £20,000 which, of course, is 
a clear reflection on the White Paper. 

The Society intends to  write to you about some of the other evidence the Committee has heard.  I 
hope to do this by mid-June.  If the Committee needs further oral evidence, please let me know. 

I hope these comments are helpful when the Committee considers further evidence from the 
Executive.  Please let me know if you wish further elaboration. 

Yours sincerely, 

Michael P. Clancy 
Director
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NOTE ON THE  CONCEPT OF PROFESSIONAL MISCONDUCT AND INADEQUATE 
PROFESSIONAL SERVICES

Professional Misconduct Complaints

Complaints of professional misconduct are akin to a criminal, as opposed to a civil matter.   
In short, what this means is that it is for the professional body to assess the conduct or 
behaviour of the solicitor and where appropriate look to take disciplinary action.   
Disciplinary action would be in the interests of the public and the profession in the most 
serious cases looking to ensure that someone who had breached Practice Rules of the Code of 
Conduct in the most serious circumstances could not practice again.   In the case of solicitors, 
where the Society believes that professional misconduct may have been committed, it can 
prosecute the solicitor involved before the Scottish Solicitors Disciplinary Tribunal.  It is the 
Tribunal which actually makes decisions of guilt in relation to professional misconduct, not 
the Society. 

Matters of professional misconduct include breach of Rules, breach of the Code of Conduct, 
dishonesty, breaching a client’s confidentiality, and acting in a conflict of interest situation.    

A complaint about a solicitor’s professional misconduct could be raised by a non client, or 
could be raised by the professional body itself, if it was brought to its attention e.g. through 
the media and could include the conviction of a solicitor for a criminal offence e.g. drug 
dealing.

Complaints of inadequate professional services directly arise as a result of the contract 
between a solicitor and a client.  That means that issues relating to service can be things like 
failure to respond to a telephone call, failure to reply to a letter, failure to tell a client how the 
business is progressing and failure to explain to the client either the costs being incurred or 
the likelihood in a court matter that expenses will be awarded if the client is unsuccessful. 

The Society can make a finding that a solicitor has provided inadequate professional services 
and may apply the sanctions set out in section 42A.  It is also open to the Scottish Solicitors 
Discipline Tribunal to make a finding of inadequate professional services and apply the 
sanctions too. 

Hybrid Complaints

There are  possibly between, in terms of current legislation, fifteen and twenty percent of 
complaints which contain an element of service and conduct.  There is a clear concern that, in 
terms of the Bill, there would be a delay in dealing with these matters, because a decision 
would require to be made as to which matter should be considered first. 

This matter is in fact relatively easily resolved by the agreement of a protocol between the 
professional bodies and the Commission, in relation to how these matters would normally be 
dealt with.   The Law Society of Scotland already operates such protocols (a Memorandum of 
Understanding) in its dealing with complaints where the Financial Services Authority and the 
Office of the Immigration Services Commissioner are involved. 

What it would be necessary to do to make this work would be for a Memorandum to be 
drawn up, setting out circumstances where the Commission would deal with a service 
complaint in front of a conduct complaint.   This would be the vast majority of cases. 
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2

The only circumstances where the professional body might deal with the matter first, would 
be if the conduct alleged was so serious that the potential sanction to be applied would lead to 
a solicitor losing their livelihood i.e. being struck off or possibly suspended. 

In addition to the Memorandum of Understanding, there should be a Standing Panel with a 
member of the Commission and a member of the professional body to review any cases 
where it is thought either the question of the seriousness of the conduct issue is not clear or 
where it is thought that the conduct is the most serious issue and should be taken first.   Like 
the Law Society of Scotland’s current Sifting Panels, such a Panel could meet on a weekly 
basis, thus ensuring any delay was kept to a minimum. 
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NOTE ON THE  CONCEPT OF PROFESSIONAL MISCONDUCT AND INADEQUATE 
PROFESSIONAL SERVICES

Further detail/sanctions

The Scottish Solicitors Discipline Tribunal may exercise its powers against a solicitor if he or 
she has been guilty of professional misconduct. 

There is  no statutory definition of “professional misconduct”.  However, the concept has 
been the subject of judicial comment.  Lord President Emslie, in discussing professional 
misconduct, observed: 

“There are certain standards of conduct to be expected of competent and reputable solicitors.  
A departure from these standards which would be regarded by competent and reputable 
solicitors as serious and reprehensible may property be categorised as professional 
misconduct.”  

The Lord President, in this case of Sharp –v- The Council of the Law Society of Scotland,
[1984 SC120] went on to explain that the whole circumstances and the degree of culpability 
required to be considered when determining a complaint.  

Under section 53 of the Solicitors (Scotland) Act 1980, the powers exercisable by the 
Scottish Solicitors Discipline Tribunal shall be exercisable if – 

(a) after holding an inquiry into a complaint against a solicitor the Tribunal is satisfied that 
he has  been guilty of professional misconduct, or 

(b) a solicitor (whether before or after enrolment as a solicitor), been convicted by any court 
of an act involving dishonesty or has been sentences to a term of imprisonment of not less 
than 2 years, or 

(c) an incorporated practice has been convicted by any court of an offence, which conviction 
the Tribunal is satisfied renders it unsuitable to continue to be recognised under section 
34(1A), or 

(d) after holding an inquiry into a complaint, the Tribunal is satisfied that an incorporated 
practice has failed to comply with any provision of this Act or of rules made under this 
Act applicable to it. 

The sanctions which the Tribunal can impose are:- 

(a) to order that the name of the solicitor be struck off the Roll; or 

(b) to order that the solicitor be suspended from practice as a solicitor for such time as it may 
determine; or 

(ba)order that any right of audience held by the solicitor by virtue of section 25(a) of the 
Solicitors (Scotland) Act 1980 be suspended or revoked; 

(c) subject to subsection (3) impose on the solicitor or, as the case may  be, the incorporated 
practice a fine not exceeding £10,000,00; or 

(d) censure the solicitor or, as the case may be, the incorporated practice; or 
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(e) impose such fine and censure him as the case me be, or it, ; or 

(f) order that the recognition under section 34(1A) of the incorporated practice be revoked; 
or

(g) order that an investment business certificate issued to a solicitor, a firm of solicitors, or an 
incorporated practice be - 

(i) suspended for such time as they may determine; or 
(ii) subject to such terms and conditions as it may direct; or 
(iii) revoke.
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Submission from Association of Chief Police Officers in Scotland (ACPOS) for the 
Legal Profession and Legal Aid (Scotland) Bill 

I refer to your correspondence dated 10 March 2006 in connection with the above subject, 
which has been considered by members of the Criminal Justice Business Area, and can now 
offer the following by way of comment. 

Members recognise that there are substantial sections of the Bill which fall outwith the realms 
of the Police Service therefore comment is restricted accordingly. 

The Bill is silent on the action to be taken if conduct and service complaints are found to be 
criminal in nature and members would welcome clarity in relation to this matter. 

Part 4 – Section 45 – Register of Advisers: Advice and Assistance 

This section of the Bill proposes changes to the administration of the Scottish Legal Aid Fund 
by creating a ‘register of advisors’ who will provide “assistance by way of representation”.
This should widen the scope for persons seeking formal legal advice which currently requires 
the services of a solicitor. Members welcome this proposal, particularly if this results in 
accused persons having access to appropriate legal advice and guidance whilst 
contemplating a plea of guilty.  

I trust that the foregoing is of assistance to you. 
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Submission from Scottish Women’s Aid for the Legal Profession and Legal Aid 
(Scotland) Bill 

FOREWORD 

Scottish Women’s Aid (“SWA”) is the national, co-coordinating body for the 40 affiliated, local 
Women's Aid groups in Scotland providing information, support and safe refuge to women, 
children and young people experiencing domestic abuse The National Office in Edinburgh 
both services and supports the network of local groups and brings issues to a national forum 
on their behalf. 

INTRODUCTION 
SWA welcomes the opportunity to comment on this Bill. Our comments are detailed below in 
the order that the relevant sections appear in the Bill:- 

Section 2  Receipt of complaints: preliminary steps 
Section 4  Determining nature of complaint 
 We are concerned as to how the Commission will interpret “frivolous or vexatious” and what 
they will use as their benchmark in this matter. What may seem “frivolous” to the Commission 
may represent the valid feelings and concerns of the complainer and should not be casually 
dismissed as being trivial or of no account in the Commission’s eyes. 
 In carrying out their functions in relation to so-called “frivolous” complaints, the Commission 
must consider the complaint from the complainer’s point of view and their perception of an 
apparent failing in conduct or service. In this case, the Commission should politely advise the 
complainer that they have considered the matter and fully explain that there is no case to 
answer, for whatever reason. 
 Similarly, what is a “vexatious” complainer- someone with a series of genuine 
grievances who complains too often for the Commission’s, practitioner’s or firm’s liking, or a 
person who apparently has another agenda or a vendetta against a practitioner or firm? It 
should be remembered that the person may have cause to continually complain about 
services or conduct and the complainer must be treated with respect. There should be no list 
of “usual suspects” whose complaint is summarily dismissed and each instance of a 
complaint should be investigated without prejudice as to previous events.  

Section 4 Determining nature of complaint 
Section 7 Services complaint: Commission’s duty to investigate and determine 
Section 4 states that the Commission must, inter alia “… consult, co-operate and liaise with 
the relevant professional organisation and have regard to any views expressed by the 
organisation on the matter before making a determination under subsection (1) as respects 
the complaint.” It does not, however, state that the same courtesy or service will be extended 
to the complainer and the section must be amended to reflect this, or the Commission will be 
carrying out investigations in a process weighted against consultation with the complainer. 
 Section 7 says, inter alia, that ….”  the Commission must, subject to section 11(2) and (5), 
investigate the complaint and after giving the complainer and the practitioner an opportunity to 
make representations determine it “ but this does not convey that the same level of interaction 
with the complainer, as afforded to the practitioner under section 4 above.  Consequently, 
section 7 must say that these representations are those stated in section 4, which, as we 
have pointed out, requires the appropriate amendments outlined above.  

Section 8- Commission upholds services complaint 
There is an issue that the prospect of incurring a fine of up to £20, 000 will result in solicitors 
no longer doing work which they consider could attract complaints, genuine or otherwise, and 
that that this will, in turn, further impact on women, children and young people experiencing 
domestic abuse. 
 Local Women’s Aid groups are already reporting that solicitors previously used for 
family law matters are no longer doing legal aid work and that they are often finding it 
impossible to locate another local solicitor who will do this work. We are greatly concerned 
that this proposal may make the situation worse.
One concern is that in civil cases where domestic abuse is an issue, if the court finds in 
favour of the woman and grants a civil protective order, or refuses a contact order, under the 
proposals, the abuser, as “any person having an interest “in terms of the Bill, could retaliate 
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by taking action against the woman’s solicitor for a dereliction of duty by way of professional 
conduct or in service provision in not representing facts, etc.   

Section 9 - Services complaint: notice where not upheld or upheld 
There is nothing in Bill stating to which external court or tribunal either the complainer or the 
practitioner can then appeal a decision of the Commission. The suggested avenue seems to 
be an Appeals Committee constituted from Commission members. For the reasons below, 
this is not appropriate and the Bill must be amended to reflect this 

 While we agree with the establishment of the Commission, it is necessary that their 
proceedings are transparent and that any appeals body and procedure is 
independent of the Commission and equally accountable and transparent. 

 The provisions of the Bill do not instil confidence in this matter; in terms of Schedule 1 
to the Bill, the Commission will be appointed by Scottish Ministers who may also 
regulate the Commission’s procedure. The Commission will, in turn, appoint and 
establish from their number, their own internal Appeals Committee. This does not 
constitute an independent and transparent appeals process. 

 Under Schedule 3, the Commission is given power to decide when it will and will not 
give a reason for a determination, directions, and recommendations and, further, 
when reasons will be given for the Committee’s decision; this is a most unacceptable 
proposal as for the sake of fairness, independence, confidence in, and transparency 
of, process, such reasons must always be given as a matter of course. 

 Taking this issue further, the proposal that  the Commission can decide when the 
Appeals Committee will and will not give reasons for a decision, and that this matter 
may also be subject to the decision of Ministers, means that the Appeals Committee’s 
decisions cannot, in the circumstances, constitute decisions of an independent and 
impartial appeal tribunal.

 In addition, not withstanding that the Appeals Committee will not be independent of 
the Commission, the Appeals Committee also, apparently, have discretion in deciding 
when it will and will not hear an appeal, which is an unsatisfactory situation, 
particularly in light of the previous proposals that the Appeals Committee need not 
give reasons for decisions.  

Section 15 - Handling by relevant professional organisations of conduct complaints: 
investigation by Commission 
 It is not clear what avenue of appeal a complainer then has if the professional body does not 
deal with the “handling “complaint to the satisfaction of the complainer, if there is an issue 
about the conduct of the investigation undertaken by the professional body in looking into the 
matte or where the Commission does not decide to investigate a “handling complaint” or 
discontinues such investigation.
Presumably, the Scottish Legal Services Ombudsman currently has this duty, as it also has 
the power to refer matters to the Scottish Solicitors Discipline Tribunal. 
 However, since it is proposed that the office of the Ombudsman be abolished, it is assumed 
that the Commission must take over these duties. If this is not the case, the public will be 
receiving an inferior service which is not equivalent to the services previously offered by the 
Ombudsman in this regard. 

Section 16- Investigation under section 15: final report and recommendations
What are the penalties for a professional organisation not complying with the Commission’s 
recommendation? If bodies choose not to comply, how will the Commission ensure that 
changes are made to inappropriate practices and good practice put in place, particularly since 
there is no compulsory provision for organisations, etc to implement guidance from the 
Commission under section 30 below?  

Section 21- 21 Grants or loans by the Scottish Ministers 
Presumably it will be the intention of the Executive to furnish the Commission with funding 
similar to the manner that it currently funds the Ombudsman, as the levies alone will not pay 
and the Commission cannot be funded by the fines it can apply. This is not addressed fully in 
the Bill. 

Section 23- Duty of Commission to make rules as to practice and procedure
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The Commission must ensure that it has all the relevant powers available to its predecessor, 
the Ombudsman, and that it continues to promulgate good practices and procedures that the 
Ombudsman had in place. It is important that the public and the profession continue to 
receive a high standard of service and that the Commission’s Code of Practice reflects this.  

Section 25- Commission’s duty to provide advice 
We would not like to see “reasonably practical” being used as an excuse not to provide 
information- what does “reasonably practical “mean in terms of requests for information? The 
Commission must ensure that the public have access to information on the complaints 
process, the Commission’s work, policy, procedures and Code of Conduct and the appeals 
process.  

Section 30- How practitioners deal with complaints: best practice notes 
The Bill is silent as to how the professional organisations will be under any duty to comply 
with this guidance and incorporate it into their own procedures, and there is the issue, 
therefore, of how this will be dealt with in the Bill as the Bill is silent on this matter.  

Section 44- Criminal legal aid in solemn proceedings 
We would query why this is being done in the light of the comments below from 
consultees of the Advice for All Consultation, as recorded in the “Advice for All: Publicly 
Funded Legal Assistance in Scotland – The Way Forward Analysis of Written Consultation 
Responses” Paper. 

The areas in which consultees suggested that SLAB be given powers were:- 
 All of those who provided a view agreed that SLAB should be given powers in solemn 

cases to recover costs from applicants who have made false disclosure of their means.  
 The majority (61%) of those who responded favoured SLAB being given the powers in 

solemn cases to terminate publicly funded legal assistance where this is appropriate.  

However, consultees were clear on a different viewpoint involving SLAB in the area of 
granting legal aid in solemn cases:- 
 The majority view (58%) was opposed to the transfer of responsibility for granting criminal 

legal aid in solemn cases from the courts to SLAB. However, although a clear majority 
(77%) of legal bodies opposed the proposal, a slight majority (55%) of other respondents 
favoured this transfer of responsibility.  

 A recurring theme was that the proposal would result in delays in solemn proceedings. 
Others defended the expertise of the courts in assessing financial circumstances and 
eligibility.

We would agree that involving SLAB in this area of decision-making would be time-
consuming, result in delays, costly and involve further administration 

Section 45 - Register of advisers: advice and assistance 
We have voiced our concerns previously, in other responses, on the reduction in service and 
standards that may arise from proposals allowing lay persons to represent or carry out 
services normally the responsibility of solicitors. Although the proposals above refer to Advice 
and Assistance (“A&A”) and not Civil Legal Aid work, changes in the delivery of which are our 
greatest concern, we would wish to raise the following issues:-  

Appointment of Registered Legal Advisors
 Who does SLAB envisage as becoming a “Registered Legal Advisor?” 
 What benchmark and level of standards in relation to suitability to give advice, 

experience, qualifications, service delivery, complaints procedure etc, will be 
employed?

Regulation of Advisors and compliance
 Will Advisors be required to comply with an equivalent standard of reporting 

monitoring and compliance that currently applies to solicitors carrying out A&A work 
e.g  SLAB audits of their service, documentation, case-handing and financial  
handling of this matter?  If SLAB carries out this monitoring, then there will be further 
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work for the Advisor that may negate the fee they receive for the work. On the other 
hand, if SLAB does not undertake this degree of overview, then neither they, nor 
service users, can be confident that they are receiving the same quality of service 
that a solicitor would previously have provided. 

 Complying with the Code and all of the above administration requirements introduces 
a further regulatory structure that advice providers are not currently subject to.  

 On the issue of regulatory structures, will advisors be obliged to comply with SLAB’s 
Advisors’ Code in addition to, or in place of, any code of conduct they already follow 
from their professional regulatory body, other funders and other regulatory bodies, 
and, in the case of any conflict, which Code of Practice will apply? 

 A standardised, “one-size-fits-all” Code of Practice will not be acceptable and will be 
unworkable.  

Funding issues
 There is a danger that where Local Authorities currently provide part or whole funding 

to an organisation who then chooses to become an Advisor,  the Local Authority may 
then reduce or withdraw these monies if SLAB is to provide the Advisor with a fee 
from the Fund.

 There is a possibility that Local Authorities could compel advice providers to take up 
this funding, as an alternative to the Local Authority taking up their obligation in terms 
of grant funding. 

 As a cost-cutting exercise, the Local Authority could decide to dispense with funding 
the organisation completely, seek their own funding from SLAB and operate the 
service in-house, which would impact on the independence and availability of advice 
services available to the public. 

 The Bill is silent as to whether the funding will be provided on a case-by-case basis or 
by way of a grant. If done by way of a case-by-case basis, this could cause hardship 
to the advising organisation, particularly if the Local Authority takes action as 
suggested above. 

Impact of charging clients for services.
Currently, the type of advice and information which would be covered by this proposal is 
being delivered free of charge by agencies, particularly the voluntary sector. This raises the 
following issues:- 

 If an organisation currently delivering this service free of charge becomes a 
“Registered Legal Advisor” in relation to the provision of A&A, will they then be 
required to carry out a means assessment on the income and capital of those seeking 
Advice and Assistance services? This would mean that service users would be put off 
by the charge and would be denied access to services. 

 There is the issue of additional administrative burdens on Advisors in terms of 
collecting contributions from service users, dealing with money and  keeping the 
necessary record financial records, 

 If the service users do not pay, then the organisation will be obliged to undertake debt 
collection work and may have to evoke the “claw back” provisions, again, a further 
administrative and cost burden.  

 Delivering A&A, where there is a charge to the service user, will require the provider 
to undertake the type of reporting back to SLAB that solicitors carrying out A&A work 
currently undertake, in addition to SLAB audits of their service and financial handling 
of this matter.

 Advice providers may start to “cherry pick” those clients whose case is likely to be 
covered by the A&A categories specified by SLAB. This means that they will a) start 
charging for services previously provided at no cost to the service user and b) that 
they will turn away clients whose query does not fall under the income-generating 
categories, neither or which will be of benefit to service users and the provision of 
advice services generally. 
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Submission from United Kingdom Notarial Forum for the Legal Profession and Legal 
Aid (Scotland) Bill 

I am writing to you in my capacity as Secretary to the United Kingdom Notarial Forum, a body 
which brings together the various notarial regulators and representatives in the British Isles, 
including the Society of Scrivener Notaries, the Notaries Society, the College of Notaries of 
Northern Ireland, the Law Society of Scotland and notaries from the Isle of Man and Channel 
Islands, together with the Faculty of Notaries of the Republic of Ireland as an observer. 

The Forum has recently considered the terms of section 43 of the Bill and Explanatory Note 
relating to this section. 

The Forum agrees with the proposal that section 43 should be enacted and has asked me to 
convey this agreement to the Justice 2 Committee. 

If you need any further information on the work of the Forum, please do not hesitate to 
contact me. 
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Submission from Core Mediation for the Legal Profession and Legal Aid (Scotland) Bill 

We welcome the reference to mediation in section 6 of the Bill. This recognises that the 
approach to handling complaints can be viewed in a different context than in the past. 

In our experience, and in the experience of others, many complaints, whether against the 
legal profession or others, arise because of frustration or lack of acknowledgement of 
difficulties which have arisen.  Many are symptomatic of underlying problems. Many of these 
complaints could be addressed by a process which encourages early communication and 
discussion about the issues.    

It is our submission that the use of mediation could be significantly expanded to deal 
with many complaints, at source and as they are handled by the new Scottish Legal 
Complaints Commission and the professional bodies.  We submit that a significant 
number of complainants would be assisted by, and possibly content with, one or more of the 
following:

 An explanation of what happened 
 Acknowledgement of difficulties which have arisen 
 An expression of regret or apology for errors made 
 Reassurance that it will not happen again to themselves or others 
 Discussion about possible remedies 
 Compensation if appropriate 

Very often, in these situations, the involvement of a third party as conciliator or mediator can 
provide the necessary assistance to parties where a difference or dispute has arisen.  We 
submit, therefore, that building into the complaints process the availability of mediation, not 
only at a stage when matters are referred to the Commission but at an early stage when 
matters are first referred to law firms or others, can provide many complainants with the 
opportunity they seek and enhance the possibility of greatly reducing the adversarial nature of 
the complaints handling process, its cost and the time involved.

We would suggest that using the word “complaint” to describe the Commission and 
the processes may be unhelpful. This immediately sets up an adversarial context, with a 
need to justify or defend positions. “Client Relations” or “Conduct and Services” provide 
examples of a potentially less polarised description.

Mediation in other cases such as these (such as banking and medical claims) has a good 
record of success, helping the parties to find common ground, engage in constructive 
discussion and achieve forward looking outcomes.  We would submit that the Committee 
should actively encourage the use of mediation at each stage in the complaints 
processes, including when conduct matters are addressed by professional bodies.  

This will be consistent with the emerging culture of seeking consensus and co-operation as 
an alternative to, and certainly as a first option instead of, more traditional, adversarial 
approaches.
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Submission from Lesley McDade for the Legal Profession and Legal Aid (Scotland) Bill 

I witnessed the discussion on Newsnight last week wherein it was advised by a person 
making representations that they should "kill the bill", referring to the Commission and Legal 
Aid Reform Bill. 

I have taken a look at it and agree it is not the best drafted bill. 

I have looked at it as an issue of Jurisprudence and link it into my suggestions currently 
before the Scottish Executive concerning the Directive on Mediation and the outstanding 
Consultation Paper on the Subsidiary Principle which the Scottish Executive are attempting to 
ignore.

I am also aware that there is a proposal for a Human Rights Commission and consider a 
department within this umbrella would be sufficiently independent for purposes.

I have specifically required the Bill to "actually" process complaints rather than there being 
outsourced to lawyers, such that a department would need to be constructed to do the 
processing.  This would add to the issue of independence. 

I have also been subject to corruption in the English & Welsh courts to the extent that every 
complaints bureau failed - which is a serious state of affairs. 

I am also looking at a scenario of a big picture on the scale of an "Enron" in America and how 
it could be prevented. 

I think I have therefore sufficiently widened the scope of this Bill and have included some 
reference to the police and mediation - as it is a new concept in Scotland - which I would 
prefer was processed as a new professional body in opposition to the Law Society and rule of 
law.

I have included ways to protect people who complain as well as to protect a practitioner 
against malicious complaints and consider I have been reasonable and fair providing a 
balanced perspective. 

What I was concerned about was the lack of reference to actually "striking people off" as 
professionals. 

This should be an objective of an independent Commission - to weed out the nasties. 

I have also provided reference to a professional standard and ethics and as lawyers cannot 
avoid or evade the issue of "knowledge" and access to it, I have looked to tort law concerning 
inadvertence, careless, reckless and deliberate conduct which should have a degree of 
intellect associated with it. 

I have also addressed "publicity" including the need where the Commission itself is corrupt - 
this is an issue I faced concerning my complaints and there was actually a news blackout on 
my caseworker concerning allegations of bullying.  So the reprehensible does actually happen 
and there is such a thing as a legal mafia. 

I anticipate you will see the scope of my reforms to the Bill as positive. 

Kindly acknowledge receipt of the amended Commission and Legal Aid Reform Bill and 
confirm my thoughts will be taken into consideration at Justice Committee level concerning 
this Bill. 
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I have looked at this Bill as introduced and consider in light of comments made 
on Newsnight to “Kill the Bill” that it needs substantial amendment in order to 
rescue and improve it.

I am also aware that there is a proposal to create a Human Rights Commission 
and I put forward the suggestion that the Commission, should be in an 
“independent” form from the profession of law, but that it could come under the 
“umbrella” of the proposed Human Rights Commission as its own department.

I am also aware that Mediation is entering Scotland and that there is a proposal 
before the Scottish Executive concerning the “Competition Model” attached to 
the Directive on Mediation which is currently at Consultation Stage under the 
Subsidiarity Principle.  Whilst the Scottish Executive have intimated that they 
are not going to consider the Competition Model, I would respectfully suggest 
that they do so as an issue of Scottish Jurisprudence and I have made 
modifications to the Bill along the lines of permeation of Mediation into Scottish 
society.  I am aware that mediation accredition is occurring via the Law Society 
and that the competition model is opposed to lawyers, barristers and judges 
processing mediation.  The Competition Model promotes mediation as a 
profession within itself and external from the Law Society as a means to 
“compete” as an end.

I am wholly processing my comments for consideration as an act of 
Jurisprudence based on academic concerns and experience of making litigating 
and making complaints in the English & Welsh legal system concerning 
corruption by lawyers
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Legal Profession and Legal Aid (Scotland) Bill 1
Part 1—The Scottish Legal Complaints Commission 
ACCOMPANYING DOCUMENTS 
Explanatory Notes, together with other accompanying documents, are printed 
separately as 
SP Bill 56-EN. A Policy Memorandum is printed separately as SP Bill 56-PM. 

Legal Profession and Legal Aid (Scotland) 
Bill
[AS INTRODUCED] 
An Act of the Scottish Parliament to establish the Scottish Legal and Non-legal 
Complaints Commission; to make provision as regards complaints against members of 
the legal and mediation professions in Scotland and other matters concerning the 
regulation of that those professions; to make provision in connection with the 
administration of the Scottish Legal Aid Fund, including a register of advisers in 
connection with advice and assistance; and for connected purposes. 
PART 1
THE SCOTTISH LEGAL COMPLAINTS COMMISSION 
Establishment 
1 The Scottish Legal Complaints Commission 
(1)  There is established a body to be known as the Scottish Legal and Non-legal

Complaints Commission (referred to in this Act as “the Commission”). 
(2)  Schedule 1 makes further provision about the status, constitution, proceedings etc. 

of the Commission. 
Conduct or services complaints against practitioners 
2 Receipt of complaints: preliminary steps 
(1)  Where the Commission receives a complaint by or on behalf of any person having 

an interest— 
(a)  suggesting any of the following conduct by a practitioner— 

(i)  professional misconduct; 
(ii)  unsatisfactory professional conduct, 
(a complaint suggesting any such category of conduct being referred to in 
this Part as a “conduct complaint”); 

 (b)  suggesting that professional services provided by a practitioner in 
connection with any matter in which the practitioner has been instructed 
by a client were inadequate (referred to in this Part as a “services 
complaint”), it must, subject to section 3 and any provision in rules made 
under section 23(1) as to eligibility for making complaints, take the 
preliminary steps mentioned in subsection (2). 

(2) The preliminary steps are—
(a) to determine whether or not the complaint is frivolous or vexatious;
(b) where the Commission determines that the complaint is either or both of 

these things, to—
(i) reject the complaint;
(ii) give notice in writing to the complainer and the practitioner that it 

has rejected the complaint as frivolous or vexatious (or both).
It is envisaged that no person can be deemed to be “frivolous” or 
“vexatious” under the HRA 1998 because everyone has a right to a fair 
trial which should be extended to a “hearing” and that every complaint 
must be processed, such that there is a finding for or against professional 
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misconduct or unsatisfactory professional conduct as either an issue of 
conduct or services as referred to in 2(1)(a)(i) and (ii) above.

(2) The preliminary steps are:-
(a) to assess conduct into four categories:

(i) inadvertent;
(ii) careless;
(iii) reckless;
(iv) deliberate

(b) Where conduct is:
(i) (i)-(iii) above the conduct be automatically processed as a civil 

matter;
(ii) (iv) above the conduct be automatically processed for criminality
the reason for this stance is that people who are members of the legal 
profession are “educated” and also “trained”or “supervised” to a 
professional standard inclusive of ethics and therefore cannot evade 
“knowledge” or “know-how” as the standard applicable to them is higher 
than that expected of the reasonable person.  They are therefore able to be 
held accountable and responsible for their own conduct and where 
supervisory capacity occurs for the conduct of others.

(3)  For the purposes of subsection (1)(b), the reference in subsection (1) to “any 
person having an interest” means any person who appears to the Commission to 
have been directly affected by the suggested inadequate professional services. 

3 Complaint not made timeously or made prematurely 
(1) Where a complaint referred to in section 2(1) is not made timeously, the 

Commission is not to take the preliminary steps referred to in section 2(2) in 
relation to it, and is not to take any further action under any other provision of this 
Part (except this section), in relation to it.

(2) Where a complaint referred to in section 2(1) is made prematurely, the 
Commission need not take the preliminary steps referred to in section 2(2) in 
relation to it, and need not take any further action under any other provision of 
this Part (except this section), in relation to it.

(3) For the purposes of subsection (1), a complaint is not made timeously where—
(a) rules made under section 23(1) fix time limits for the making of 

complaints;
(b) the complaint is made after the expiry of the time limit applicable to it;
(c) the Commission does not extend the time limit in accordance with the 

rules.
(4) For the purposes of subsection (2), a complaint is made prematurely where—

(a) the complainer has not previously communicated the substance of it to the
practitioner, the practitioner’s firm or, as the case may be, where the 
practitioner is an employee of another practitioner that other practitioner 
(referred to in this Part as the “employing practitioner”) and given the 
practitioner, the firm or the employing practitioner what the Commission 
considers is a reasonable opportunity to deal with it;

(b) rules made under section 23(1) either—
(i) do not provide for circumstances in which the Commission will 

take the steps and further action referred to in that subsection; or
(ii) do provide for such circumstances but none is applicable in 

relation to the complaint.
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(5) Where the circumstances referred to in subsection (1) or (2) apply, the 
Commission must give notice in writing to the complainer and practitioner to that 
effect.

(5) The Commission will be responsible for the processing of all complaints when they 
come to the “knowledge” of the complainer.  The Commission must give notice in 
writing to the complainer and practitioner within a reasonable period of time as to the 
substance of the allegations made and the preliminary steps concerning assessment 
relating to 2(2) above.

(6) The Commissioner does not have to notify to the practitioner “who” has made the 
allegations and can call the person or persons “X”.

(7) The Commissioner must give the Practitioner the opportunity to state whether he/she 
suspects malice is involved in the making of the complaint as a counterclaim measure 
available to him/her and the Commission must give consideration to any such 
representation.

(8) Where the complaint is found to be without substance and based on malice the 
Commissioner have at his/her option measures to deal with a complaint by a 
complainer based on malice either:
(a) to bring proceedings for defamation, slander, libel or misrepresentation against 

the Complainer to recover costs of processing the complaint and bringing the 
profession(s) into disrepute;

(b) award of compensation to the Practitioner for potential slur of character and a 
public notice that a complaint has been processed and found to be without 
substance against the Practitioner in a relevant legal journal based on malice.

(6)  Where the circumstances referred to in subsection (2) apply, notice under 
subsection (5) must specify whether or not the Commission is proceeding to take 
the preliminary steps referred to in section 2(2). 

4 Determining nature of complaint 
(1)  Where the Commission proceeds to determine under section 2(2) whether a 

complaint is frivolous or vexatious and determines that it is neither, it must 
determine whether the complaint constitutes— 
(a)  a conduct complaint; 
(b)  a services complaint, 
including whether (and if so to what extent) the complaint constitutes separate 
complaints falling within more than one of these categories and if so which of the 
categories. 

(2)  Where it appears to the Commission that the complaint may constitute both— 
(a)  a conduct complaint; and 
(b)  a separate services complaint, 
it must consult, co-operate and liaise with the relevant professional organisation 
and have regard to any views expressed by the organisation on the matter before 
making a determination under subsection (1) as respects the complaint. 

5 Complaint determined to be conduct complaint 
Where, or to the extent that, the Commission determines under section 4(1) that a 
complaint is a conduct complaint, it must— 
(a)  remit the process the complaint to the relevanton behalf of the relevant

professional organisation to deal with (and
give to the organisation any material which accompanies the conduct complaint);

(b)  give notice in writing to the complainer and the practitioner by sending to each of 
them a copy of the determination and specifying— 
(i)  that the conduct complaint is being remitted processed under this section 

for 
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investigation and determination by the relevant professional 
organisationthe Commission and that the relevant professional 
organization has been notified of the complaint;

(ii) the relevant professional organisation to which it is being remitted;
(iii)  that the relevant professional organisation is under a duty under this Act 

to deal co-operate with the conduct complaint by the Commission.
6 Complaint determined to be a Services complaint: notice and local resolution or 

mediation
(1)  Where, or to the extent that, the Commission determines under section 4(1) that a 

complaint is a services complaint, it must give notice in writing to the complainer 
and the practitioner by sending to each of them a copy of the determination. 

(2) Where the Commission considers that either—
(a)the complaint has been made prematurely (within the meaning of section 3(4)); 

or
(b) the practitioner, the practitioner’s firm or the employing practitioner has 

made no attempt, or an insufficient attempt, to achieve a negotiated 
settlement with the complainer, the Commission may, by notice in writing 
to the complainer and the practitioner refer the complaint back to the 
practitioner, the practitioner’s firm or, as the case may be, the employing 
practitioner requesting that the practitioner, the firm or the employing 
practitioner attempt to achieve such a settlement.

(2) (3) Where the Commission refers notifies a complaint is received back to the 
practitioner, the practitioner’s firm or the employing practitioner under 
subsection (2), it may, by notice in writing, require the practitioner, the firm 
or the employing practitioner to give, before the end of such period being not 
less than 21 days as the notice specifies, an account and explanation of the 
steps which the practitioner, firm or employing practitioner has taken to 
attempt to achieve a negotiated settlement.to assess the validity of the 
allegations and to state whether they are valid or not valid.

(3) Where after a period of 21 days a note of account and explanation is received 
stating issues are not valid, the Commission process a “not valid”complaint.

(4) Where after a period of 21 days a note of account and explanation is received 
stating issues are valid, the Commission process a “valid” complaint.  The 
Commission may offer to the Practitioner to mediate a negotiated settlement 
of the complaint to include transferring the file to another practitioner on the 
professional organization list.  The parties have 21 days to accept the offer.

(5) Where after a period of 21 days no note of account and explanation is 
received the Commission process the complaint as “serious” and liaise with 
the professional organization to suspend practicing certificates of the 
employed practitioner, the head of team at the practitioners firm and/or the 
Senior pratictioner at the employing firm.

(6) Where (5) occurs, public notice be made by the Commissioner that a 
complaint has been received and that various practioners in an employing firm 
are under suspension pending investigation by the Commission.

(4) Where the Commission considers it appropriate to do so, it may, by notice in 
writing to the complainer and the practitioner, offer to mediate in relation to the 
complaint.

(5) The Commission may enter into mediation in relation to a complaint only if both 
the complainer and the practitioner accept the offer made under subsection (4).

(6) The Commission may discontinue mediation in relation to a complaint; and if it 
does so it must give notice in writing to the complainer and the practitioner of its 
decision.
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The Commission should be responsible for processing a complaint and should not be able 
to delay or prolong suffering by failing to process a complaint or by transferring it to a 
professonal organisation.
7 Services complaint: Commission’s duty to investigate and determine 
Where—
(a) the Commission does not refer a services complaint back to the practitioner, the

practitioner’s firm or the employing practitioner under section 6(2) (because it
considers that the practitioner, firm or employing practitioner has made a
sufficient attempt to achieve a negotiated settlement);

(b) the Commission refers a services complaint back to the practitioner, the
practitioner’s firm or the employing practitioner under that section but—
(i) no attempt to achieve a negotiated settlement takes place;
(ii) such an attempt takes place but is discontinued or a negotiated settlement 

is not accepted by both the practitioner and the complainer;
(c) mediation by virtue of section 6(5) in relation to the complaint—

(i) does not take place;
(ii) takes place but is discontinued or the outcome of the mediation is not

accepted by both the complainer and the practitioner,
the Commission must, subject to section 11(2) and (5), investigate the complaint 
and after giving the complainer and the practitioner an opportunity to make 
representations determine it.

The Commission is under a duty not to delay processing a complaint and must 
investigate the complaint and after giving the complainer and the practitioner an 
opportunity to make representations determine it.
8 Commission upholds services complaint 
(1)  Where the Commission makes a determination under section 7 upholding a 

services complaint, it may take such of the steps mentioned in subsection (2) as it 
considers fair and reasonable in the circumstances. 

(2)  The steps are to 
(a)  determine that the amount of the fees and outlays to which the practitioner 

is entitled for the services provided to the client and to which the 
complaint relates, is to be— 
(i)  nil; or 
(ii)  such amount as the Commission may specify in the determination, 
and direct the practitioner to comply or secure compliance with such of 
the requirements set out in subsection (4) as appear to the Commission to 
be necessary to give effect to the determination; 

(a) (b) direct the practitioner to secure the rectification at the practitioner’s own 
expense of any such error, omission or other deficiency arising in connection with 
the services as the Commission may specify

(i) where the services complaint is “inadvertent, careless or reckless” 
conduct;

(ii) where the services complaint is “deliberate”, the process for 
corruption and criminality.

(c)  direct the practitioner to take, at the practitioner’s own expense, such 
other action in the interests of the client as the Commission may specify; 

(d)  direct the practitioner to pay compensation of such amount, not exceeding 
£20,000, as the Commission may specify to the client (including an 
amount for loss suffered or inconvenience or distress caused to the client 
as a result of the inadequate professional services) together with any 
actual damages liquidated or unliquidated.
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(3)  The Commission must, in considering what steps to take under subsection (2), 
take into account any— 
(a)  prior direction by it under subsection (2)(d) that the practitioner pay to the 

client an amount by way of compensation; 
(b)  award of damages by the court to the client; 
(c)  other compensation ordered (whether by determination, direction or 

otherwise) by a tribunal or other professional body to be paid to the client, 
in relation to the subject matter of the complaint. stet

(4)  The requirements referred to in subsection (2)(a) are to— 
(a)  refund, whether wholly or to any specified extent any amount already paid 

by or on behalf of the client in respect of fees and outlays of the 
practitioner in connection with the services; 

(b)  waive, whether wholly or to any specified extent, the right to recover the 
fees and outlays where there is a failure of a professional standard 
and/or ethics due to subjective conduct..

(5)  Before making a determination in accordance with subsection (2)(a), the 
Commission may submit the practitioner’s accounts for the fees and outlays to the 
Auditor of the Court of Session for taxation. 

(6)  Where a practitioner who is the subject of a services complaint was, at the time 
when the services were provided, an employee of an employing practitioner, a 
direction under subsection (2) must specify and apply to the employing 
practitioner as well as the practitioner in respect of whom the complaint is made. 

(7)  The Scottish Ministers may by order, after consulting— 
(a)  the relevant professional organisations; 
(b)  such groups of persons representing consumer interests as it considers 

appropriate, amend subsection (2)(d) by substituting for the amount for 
the time being specified in that subsection such other amount as they 
consider appropriate.  

9 Services complaint: notice where not upheld or upheld 
The Commission must give notice in writing of a— 
(a)  determination by it under section 7 not to uphold a services complaint; 
(b)  determination by it under that section upholding any such complaint; 

(b) (c) determination or direction by it under section 8(2), to the complainer and 
every practitioner specified in it by sending to each of them a copy of the 
determination or, as the case may be, the direction.

(c) deterimination or direction to process matter for criminality.
(d) The Commission must notify a professional journal of its determination or 

direction
10 Determination under section 7 or taking of steps under section 8(2): effect in 
relation to proceedings 
(1) Neither the making of a determination under section 7 upholding a complaint, nor 

the taking of any steps under section 8(2) may be founded upon in any 
proceedings.

(2) (2) A direction under section 8(2)(d) to a practitioner to pay compensation 
and or damages to a client does not prejudice any right of the client to take 
proceedings against the practitioner for damages in respect of any loss which the 
client claims to have suffered; and any amount directed to be paid to the client 
under that section may be taken into account in the computation of any award of 
damages made to the client in any such proceedings.

(3) The Commission at all times has the right to process a practitioner for civil or 
criminal proceedings notwithstanding the determination or direction provided to 
the client or the complainer where they are not the same person. 
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(2) Where the Commission decides to issue proceedings it does so purposive to 
stamping out unethical or unlawful conduct within the professional organizations 
and to ensure standards are maintained.  Just because the complaint is resolved in 
so far as the complainer or the client is involved is irrelevant so far as the
Commission may at its own discretion acting with the co-operation of the 
professional organization decide proceedings for misconduct and bringing the 
professional organization into disrepute requires it.

11 Complaint appears during mediation or investigation to fall within different 
category
COMPETITION MODEL
(1)  Where a relevant professional organisation (Mediation Society) at any time 

during any mediation by it, or its investigation, of a conduct complaint remitted to 
it under section 5(a) considers that it is reasonably likely that the complaint (or 
any element of it) may instead constitute a services complaint, it must— 
(a)  suspend the mediation or, as the case may be, the investigation; 
(b)  consult, co-operate and liaise with the Commission as respects the matter; 
(c)  send the complaint and any material which relates to it and which is in the 

organisation’s possession to the Commission; 
(d)  give notice in writing to the complainer and the practitioner that it so 

considers and is so doing. 
(2)  Where the Commission at any time during its mediationprocessing the complaint

by virtue of section 6(5) in relation to, or investigation by virtue of section 7 of, a 
services complaint considers that it is reasonably likely that the complaint (or any 
element of it) may instead constitute a conduct complaint, it must— 
(a)  suspend the mediation or investigation; 
(b)  consult, co-operate and liaise with the relevant professional organisation 

as respects the matter; 
(c)  give notice in writing to the complainer, the practitioner and the relevant 

professional organisation that it so considers and is so doing. 
(3)  Where, in the circumstances referred to in subsection (1) or (2) the Commission, 

having regard to the views expressed by the relevant professional organisation as 
respects the matter, considers that 
(a)  its determination under section 4(1) as respects the complaint should be 

confirmed (to any extent), it must so determine; and the determination 
under this paragraph must specify the extent to which the determination 
under that section is confirmed; 

(b)  a complaint (or any element of a complaint) which was determined by it 
under section 4(1) to constitute— 
(i)  a conduct complaint constitutes instead a services complaint; 
(ii)  a services complaint constitutes instead a conduct complaint, 
it must determine accordingly. 

(4)  Where, or to the extent that, the Commission determines under subsection (3)(a) 
to confirm to any extent its determination under section 4(1), it must give notice 
in writing to the complainer, the practitioner and the relevant professional 
organisation by sending to each of them a copy of the determination. 

(5)  Where the Commission determines under subsection (3)(b) that a complaint (or 
any element of a complaint) which was determined by it under section 4(1) to 
constitute a services complaint constitutes instead a conduct complaint, it must— 
(a)  remit the conduct complaint to the Commission and notify the relevant 

professional organisation to deal with (and give to the organisation any 
material referred to in section 5(a));

(b)  give notice in writing to the complainer, the practitioner and the relevant 
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professional organisation by sending to each of them a copy of the 
determination and specifying— 
(i)  that the conduct complaint is being remittedprocessed under 

paragraph (a); 
(ii) the relevant professional organisation to which it is being 

remitted;
(iii)  that the relevant professional organisation is under a duty under 

this Act to co-operate deal with the conduct complaint. 
(6)  Where the Commission determines under subsection (3)(b) that a complaint (or 

any element of a complaint) which was determined by it under section 4(1) to 
constitute a conduct complaint constitutes instead a services complaint— 
(a)  it must give notice in writing to the complainer, the practitioner and the 

relevant professional organisation by sending to each of them a copy of 
the determination; 

(c) (b) sections 6(2) to (6) to 9 apply to the services complaint as they apply 
where a determination is made under section 4(1) that a complaint constitutes a 
services complaint.

(The Competition model envisages two professional organizations (a) the Law Society 
governing lawyers, barristers and judges as persons who process the “rule of law” and (b) 
a Mediation Society comprised of person who do “non-law”.  It is anticipated that the 
Consultation Paper before Europe may make the distinction and prohibit lawyers, 
barristers and judges from doing mediation which would mean mediation accredition by 
the Law Society would be defunct.)  The Justice Committee is asked to re-consider its 
position in Scotland as an issue of Jurisprudence.  The writer is at an “advanced 
intellectual level” concerning mediation in society and has done some research on the 
topic of mediation as academia in the topic of Jurisprudence, which the Justice 
Committee have not done and should not be seen to process a concept in Scotland without 
first doing the necessary research.  Neither should the Justice Committee be seen to 
process mediation within law, when a Consultation Process in Europe has not provided its 
outcome and determination.

12 Power to monitor compliance with directions under section 8(2) 
(1)  The Commission must, by notice in writing, require every practitioner specified in 

any direction under section 8(2) to give, before the end of such period being not 
less than 21 days as the notice specifies, an account and explanation of the steps 
which the practitioner has taken to comply with the direction. 

(2)  Where an appeal against any such direction is made by virtue of rules made under 
section 23(1), any notice under subsection (1) relating to the direction ceases to 
have effect pending the outcome of the appeal. 

13 Power to examine documents and demand explanations in connection with 
conduct or services complaints 

(1)  Where the Commission is satisfied that it is necessary for it to do so for the 
purposes of section 2, 3, 4, 6, 7, 8, 11 or 12, it may give notice in writing in 
accordance with subsection (2) to the practitioner, the practitioner’s firm or, as the 
case may be, the employing practitioner. 

 (2)  Notice under subsection (1) may require— 
(a)  the production or delivery to any person appointed by the Commission, at 

a time and place specified in the notice, of all documents to which this 
section applies which are in the possession, knowledge or control of the 
practitioner, the firm or, as the case may be, the employing practitioner 
and which relate to the matters to which the complaint relates (whether or 
not they relate also to other matters); 
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(b)  an explanation, within such period being not less than 21 days as the 
notice specifies, from the practitioner, the firm or, as the case may be, the 
employing practitioner regarding the matters to which the complaint 
relates. 

(3)  This section applies to— 
(a)  all books, accounts, deeds, securities, papers and other documents in the 

possession, knowledge or control of the practitioner, the firm or, as the 
case may be, the employing practitioner; 

(b)  all books, accounts, deeds, securities, papers and other documents relating 
to any trust of which the practitioner is the sole trustee or a co-trustee only 
with one or more of the practitioner’s partners or employees or, as the 
case may be, where the practitioner is an incorporated practice of which 
the practice or one of its employees is a sole trustee or it is a co-trustee 
only with one or more of itsemployees. 

(4) (4) Schedule 2 makes further provision about the powers of the Commission 
under this section.

It is envisaged that where corruption is occurring by one or more persons that 
possession and control is not enough.  As there is a professional standard involved 
there is an issue of “knowledge” and “knowing” where information is located is also 
relevant, for instance, knowledge may extend to an expert.

14 Enforcement of Commission direction under section 8(2) 
A Determination or  direction by the Commission under section 8(2) is enforceable in like 
manner as an
extract registered decree arbitral in its favour bearing a warrant for execution issued by 
the sheriff court of any sheriffdom in Scotland. 
Handling by relevant professional organisations of conduct complaints 
15 Handling by relevant professional organisations of conduct complaints:
investigation by Commission
(1) The Commission may, subject to subsection (4), carry out such investigation as 

appears to it to be appropriate of any complaint made to it by or on behalf of any 
person which relates to the manner in which a conduct complaint made by or on 
behalf of that person and remitted to a relevant professional organisation under 
section 5(a) or 11(5)(a) has been dealt with by the organisation (such a complaint 
being referred to in this Act as a “handling complaint”).

(2) The Commission may decide—
(a) not to investigate a handling complaint;
(c)to discontinue the investigation of a handling complaint.

(3) If the Commission decides not to investigate, or to discontinue the investigation 
of, a handling complaint it must give notice in writing to—
(a) the person who made the handling complaint;
(b) the relevant professional organisation, by sending to each of them a copy 

of the decision. 
(4) The Commission must not investigate a handling complaint where either—

(a) the relevant professional organisation has not completed its investigation 
of the conduct complaint to which the handling complaint relates; or

(b) the handling complaint is made after the expiry of the period of 6 months 
after such date as the Scottish Ministers may specify by order, but 
paragraph (a) does not apply in any of the circumstances mentioned in 
subsection

(5)  The circumstances are that—
(a) the handling complaint is that the relevant professional organisation—

(i) has acted unreasonably in failing to start an investigation into the
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complaint; or
(ii) having started such an investigation, has failed to complete it 

within a reasonable time; or
(b) the Commission considers that, even though the complaint is being 

investigated by the organisation, an investigation by the Commission is 
justified.

(6) An order under subsection (4)(b) may specify different dates for different 
purposes.

(7) Where the Commission is conducting an investigation under this section, it may at 
any time make a written interim report in relation to the investigation and must 
send a copy of any such report to—
(a) the person who made the handling complaint;
(b) the relevant professional organisation.

(8) The Scottish Ministers may by order amend the period of time referred to in 
subsection (4)(b).

Issue of Human Rights Act 1998 – all complaints right to fair trial / hearing

Duty of Commission to process complaint with duty of professional organization to co-
operate with complaint process.

16 Investigation under section 15: final report and recommendations
(1) Where the Commission has completed an investigation under section 15 it must—

(a) make a written report of its conclusions;
(b) send a copy of the report to—

(i) the person who made the handling complaint;
(ii) the relevant professional organisation;
(iii) the practitioner concerned in the conduct complaint to which the 

handling complaint relates.
(2) A report under this section may include one or more of the following 

recommendations
(a) that the relevant professional organisation provide to the person making 

the handling complaint such information about the conduct complaint to 
which the  handling complaint relates, and how it was dealt with, as the 
Commission considers appropriate;

(b) that the conduct complaint be investigated further by the relevant 
professional organisation;

(c) that the conduct complaint be reconsidered by the relevant professional 
organisation;

(d) that the relevant professional organisation consider exercising its powers  
in relation to the practitioner concerned;

(e) that the relevant professional organisation pay compensation of such 
amount, not exceeding £5000, as the Commission may specify to the 
person making the handling complaint for loss suffered by the person, or 
inconvenience or distress caused to the person, as a result of the way in 
which the conduct complaint  was handled by the organisation;

(f) that the relevant professional organisation pay to the person making the 
handling complaint an amount specified by the Commission by way of 
reimbursement of the cost, or part of the cost, of making the handling 
complaint.

(3) Where a report under this section includes any recommendation, the report must 
state the reasons for making the recommendation.
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(4) A relevant professional organisation to whom a report is sent by the Commission 
under this section must have regard to the conclusions and recommendations set 
out in the report so far as relating to the organisation.

(5) Where a report sent to a relevant professional organisation under this section 
includes a recommendation relating to it, the organisation must, before the end of 
the period of 3 months beginning with the date on which the report was sent, 
notify the Commission and the person who made the handling complaint, in 
writing, of—
(a) the action which it has taken to comply with the recommendations or in

consequence of further consideration of the matter by it;
(b) its decision not to comply wholly with a recommendation and any reason 

for that decision.
(6) Where the Commission is either—

(a) notified under subsection (5)(b) that the relevant professional organisation 
has decided not to comply wholly with a recommendation; or

(b) of the opinion that the relevant professional organisation has not complied 
wholly with a recommendation before the end of the period of 3 months 
beginning with the date on which the report was sent to the organisation 
under this section, the Commission may direct the professional 
organisation to comply with that recommendation if the Commission 
thinks fit.

(7) For the purposes of subsection (6), a “recommendation” means any 
recommendation referred to in paragraphs (a) to (f) of subsection (2).

(8) The Scottish Ministers may by order amend subsection (2)(e) by substituting for 
the amount for the time being specified in that subsection such other amount as 
they consider appropriate.

17 Abolition of Scottish legal services ombudsman 
(1)  The office of the Scottish legal services ombudsman (“the ombudsman”) is 

abolished on such date as the Scottish Ministers may by order specify. 
(2)  The Scottish Ministers may not make an order under subsection (1) unless the 

ombudsman has no functions.  
(3)  The Scottish Ministers may by order modify such functions of the ombudsman 

contained in the 1990 Act as they consider necessary or expedient for the 
purposes or in consequence of this Act. 

(4)  The Scottish Ministers may by order make such incidental, supplemental, 
consequential, transitional, transitory or saving provisions as they consider 
necessary or expedient in consequence or in connection with— 
(a)  the modification of the functions referred to in subsection (3); 
(b) the abolition of the office of the ombudsman by virtue of subsection (1). 

(5) (5) The power in subsection (4) includes power to modify any enactment.
SUGGESTION 
(6)  The Scottish Ministers create the Commission on Human Rights with an umbrella 
division known as the Complaints Commission to regulate the professional organizations
the Law Society and the proposed Mediation Society as per the Competition Model 
currently before Europe as a Consultation Paper.
Finance
18 Annual general levy 
(1)  Each— 

(a)  advocate practising as such; 
(b)  conveyancing practitioner or executry practitioner; 
(c)  person exercising a right to conduct litigation or a right of audience 

acquired by virtue of section 27 of the 1990 Act; 
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(d)  solicitor who has in force a practising certificate, must, subject to 
subsection (2), pay to the Commission in respect of each financial year 
a contribution (referred to in this Part as “the annual general levy”).
(e) mediator who has in force a practicing certificate (as d above).

(2)  Each relevant professional organisation must— 
(a)  secure the collection by it, from all of the persons falling within the 

categories referred to in paragraphs (a) to (d) of subsection (1) who are 
members of it, of the annual general levy due by them; 

(b)  pay to the Commission a sum representing the total amount collected by it 
under paragraph (a) in respect of each financial year. 

(3)  Any sum due to the Commission under subsection (1) may be recovered by it (as 
a civil debt) from the individual who is liable under that subsection to pay it. 

19 Complaints levy 
(1)  A practitioner against whom a services complaint is made must pay to the 

Commission, in the circumstances mentioned in subsection (2), a contribution in 
relation to the complaint (referred to in this Part as “the complaints levy”). 

(2) The circumstances are where
(a)mediation by virtue of section 6(5) takes place in relation to the complaint and 

the outcome of the mediation is accepted by both the complainer and the 
practitioner;

(b)the Commission is required by section 7 to investigate the complaint (whether 
its  subsequent determination under that section does or does not uphold the 
complaint). 

(3)  Any sum due by a practitioner to the Commission under subsection (1) may be 
recovered by it (as a civil debt) from the practitioner. 

20 Amount of levies and consultation 
(1)  The amount of the— 

(a)  annual general levy; 
(b)  complaints levy, 
in respect of each financial year is such amount as may be determined by the 
Commission, having had regard to any views expressed in its consultation under 
subsection (4) in respect of the financial year in question. 

(2)  The amount of the annual general levy must be the same amount for each of the 
individuals who are liable under section 18(1) to pay it. 

(3)  The Commission may determine different amounts for the complaints levy in 
different circumstances. 

(4)  The Commission must, in January each year, consult each relevant professional 
organisation and its members on the Commission’s proposed budget for the next 
financial year. 

(5)  The proposed budget must— 
(a)  include— 

(i)  an estimate as respects resource requirements; 
(ii)  the proposed amount of the annual general levy and the 

complaints levy; 
(b)  be accompanied by information as to the Commission’s projected work 

plan for the next financial year. 
(6)  The Commission must secure so far as is reasonably practicable that, taking one 

financial year with another, the amount of the annual general levy and the 
complaints levy is reasonably sufficient to meet its expenditure. 

21 Grants or loans by the Scottish Ministers 
(1)  The Scottish Ministers may make grants to the Commission of such amounts as 

they consider appropriate. 
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(2)  Any grant under this section may be made on such terms and subject to such 
conditions (including conditions as to repayment) as the Scottish Ministers 
consider appropriate; 
and the Scottish Ministers may from time to time after the grant is made vary such 
terms and conditions. 

(3) For the purpose of the exercise of any of its duties or powers under this Part—
(a) the Commission may, subject to such conditions as the Scottish Ministers 

think fit, borrow from them;
(b) the Scottish Ministers may lend to the Commission,
sums of such amounts as the Ministers may determine.

(4) Any loan made in pursuance of subsection (3) is to be repaid to the Scottish 
Ministers at such times and by such methods, and interest on the loan is to be paid 
to them at such times and at such rates, as they may from time to time direct. 

It is envisaged that where a levy is paid under 20 above, and where the Commission 
can prosecute a malicious complaint there should be no need for loans.
22 Guarantees
(1) The Scottish Ministers may guarantee, in such manner and on such conditions as 

they think fit, the discharge of any financial obligation in connection with any 
sums borrowed by the Commission.

(2) Immediately after any guarantee is given under this section, the Scottish Ministers 
must lay a statement of the guarantee before the Parliament.

(3) Where any sum is paid out in fulfilment of a guarantee under this section, the
Commission must make to the Scottish Ministers, at such times and in such 
manner as they may from time to time direct—
(a) payments of such amount as they may so direct in or towards repayment 

of the sums so paid out;
(b) payments of interest, at such rate as they may so direct, on the amount 

outstanding for the time being in respect of sums so paid out.
Rules as to Commission’s practice and procedure 
23 Duty of Commission to make rules as to practice and procedure 
(1)  The Commission must make, and from time to time publish, rules as to its 

practice and procedure.  The rules may not be retrospective in effect.
(2)  Schedule 3 makes further provision as respects provision which— 

(a)  must be included; 
(b)  may in particular be included, 
in the rules. 

(3)  The rules may make different provision for different categories of complaint. 
(4)  The Commission must keep the rules under review and must vary the provisions 

of the rules whenever it considers it appropriate to do so. 
(5)  The Commission must, subject to subsection (6), before making rules or varying 

the rules, consult with— 
(a)  the Scottish Ministers; 
(b)  the relevant professional organisations; 
(c)  such groups of persons representing consumer interests as it considers 

appropriate,
as to the proposed content of the rules to be made or varied. 

(6) (6) The requirements in subsection (5) do not apply to any provision in the 
rules relating to the annual general levy or the complaints levy.

Forwarding complaints, advice, monitoring etc. 
24 Duty of relevant professional organisations to forward complaints to Commission 
Where a relevant professional organisation receives a complaint from a person other 
than the Commission about— 
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(a)  the conduct of, or any services provided by, a practitioner; 
(b)  its handling of a conduct complaint remitted to it under section 5(a) or 11(5)(a), 

it must without delay send the complaint and any material which accompanies it 
to the Commission. 

25 Commission’s duty to provide advice 
(1)  The Commission must, so far as is reasonably practicable, provide advice to any 

person who requests it as respects the process of making a services complaint or a 
handling complaint to it. 

(2)  Where a person in requesting such advice expresses a preference for receiving it 
by a particular means (as, for example, in writing, by telephone, by means of a 
recording or an explanation in person), the Commission must, so far as is 
reasonably practicable, give effect to the preference. 

26 Services complaints: monitoring, reports, protocols and information sharing 
(1)  The Commission must monitor practice and identify any trends which are 

unlawful in practice as respects the way in which practitioners have dealt with 
matters that result in services complaints being dealt with by the Commission 
under sections 6 to 9. 

(2)  The Commission must prepare and publish reports on any trends which are 
unlawful in practice which it identifies under subsection (1) at such intervals as it 
considers appropriate. 

(3)  The Commission must— 
(a)  enter into protocols with the relevant professional organisations as 

respects the sharing of information by it with them in relation to— 
(i)  numbers of services complaints dealt with by it; 
(ii)  such trends which are unlawful as it may identify in relation to 

such complaints; 
(iii)  determinations by it under section 7 upholding services 

complaints; 
(iv)  failure by practitioners to comply with directions by it under 

section 8(2), notice by it under section 12 or 13(1) or requirements 
by it under section  28(3); 

(a) (b) share information with the relevant professional organisations in 
accordance with the protocols.

Trends may include practices which are contrary to :
(a) Treaty of Amsterdam
(b) Human Rights Act 1998
(c) Data Protection Act 1998
(d) Disability Discrimination Act 1998
(e) Others such as Computer Misuse Act / Unfair Contract Terms Act / Equal 

opportunites and equal treatment.
(f) Issues affecting professional and ethical standards which would bring a 

professional organization into disrepute
27 Conduct complaints: monitoring, reports, guidance and recommendations 
(1)  The Commission must monitor practice and identify any trends which are 

unlawful in practice as respects the way in which— 
(a)  practitioners have dealt with matters that result in conduct complaints 

being remitted to the relevant professional organisations under section 
5(a) or 11(5)(a); 

(b)  (b) the relevant professional organisations have dealt with conduct 
complaints so remitted.

(c) The relevant professional organization must keep a record of conduct 
complaints against a practitioner to include suspension and retraining; or to 
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remove the practitioner’s name as qualified to practise on the basis of 
corruption and criminality.

(2)  The Commission must prepare and publish reports on any trends which are 
unlawful  in practice which it identifies under subsection (1) at such intervals as it 
considers appropriate. 

(3) The Commission maymust —
(a)  give guidance to the relevant professional organisations as to the 

timescales within which theythe Commission should aim to complete 
their investigation of or, as the case may be, determine conduct 
complaints remitted to them under section 5(a) or 11(5)(a) notify the 
complainer and the practitioner and/or any other body the reason for the 
delay and revised timescales;
(ii) (b)  make recommendations to any relevant professional 

organisation in public about the organisation’s procedures for, and 
methods of dealing with, conduct complaints so remitted to it.
Inform the public of any action it proposes to take as a means to 
be seen to monitoring professional standards and ethics and to 
identify and eliminate bad practices.  Publicity should be seen as a 
means of deterrence.

(4)  Each relevant professional organisation to which the Commission makes a 
recommendation under subsection (3)(b) must— 
(a)  consider the recommendation; 
(b)  notify the Commission in writing of— 

(i)  the results of the consideration; 
(iii) (ii) any action the organisation has taken or proposes to take 

in consequence of the recommendation such as suspension and 
retraining or strike off.

(ii)
(4) (5) The Commission may carry out, for any of the purposes of this section, 

audits of the records held by the relevant professional organisations relating to 
conduct complaints remitted to them under section 5(a) or 11(5)(a).

(5) The Commission give consideration to the potentiality of a person being used 
as a scapegoat.

(6) The Commission give consideration of the need to investigate more than the 
official complaint, ie that a person may have been embezzling from more than 
one account over many years, but the matter has only come to light due to one
complaint.  Ie, a “bad apple”

(7) The Commission give consideration of the need to investigate other 
professionals who are not the professional organization, such as experts.  Ie, 
an Enron.

28 Obtaining of information from relevant professional organisations 
(1)  The Commission may require any relevant professional organisation to— 

(a)  provide it with such information, being information which is within the 
knowledge of the organisation, as the Commission considers relevant for 
any of the purposes of section 15, 16 or 27; 

(b)  to produce to it such documents, being documents which are within the 
possession, knowledge or control of the organisation, as the Commission 
considers relevant for any of those purposes. 

(2)  The information required to be provided or the documents required to be 
produced under subsection (1) may include information or, as the case may be, 
documents obtained by the relevant professional organisation from a practitioner 
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while investigating a conduct complaint against the practitioner remitted to it 
under section 5(a) or 11(5)(a); and, notwithstanding any duty of confidentiality 
owed to any person by the organisation as respects any such information or, as the 
case may be, documents, the organisation must comply with such a requirement
to the Commission.

(3)  Where any information required by the Commission under subsection (1) is not 
within the knowledge of the relevant professional organisation, or any documents 
required to be produced under that subsection are not within the possession,
knowledge or control of the organisation, the Commission may require the 
practitioner concerned— 
(a)  to provide it with that information in so far as it is within the knowledge 

of the practitioner; 
(d) (b) to produce to it those documents if they are within the practitioner’s 

possession, knowledge or control.
(e) Power to search premises, including his/her house, any other associated 

premises inclusive of experts, family and friends where there is evidence or a 
suspicion of a cover up or the destruction of data or hiding or withholding of 
information, knowledge relevant to the investigation or there is evidence of 
collusion.

(4)  Schedule 2 makes further provision about the powers of the Commission under 
this section. 

29 Monitoring effectiveness of guarantee funds etc. 
(1)  The Commission may monitor the effectiveness of— 

(a)  the Scottish Solicitors Guarantee Fund vested in the Society and 
controlled and managed by the Council under section 43(1) of the 1980 
Act (“the Guarantee Fund”); 

(b)  arrangements carried into effect by the Society under section 44(2) of that 
Act (“the professional indemnity arrangements”); 

(c)  any funds or arrangements maintained by any relevant professional 
organization which are for purposes analogous to those of the Guarantee 
Fund or the professional indemnity arrangements as respects its members. 

(2)  The Commission may make recommendations to the relevant professional 
organization concerned about the effectiveness (including improvement) of the 
Guarantee Fund, the professional indemnity arrangements or any such funds or 
arrangements as are referred to in subsection (1)(c). 

(3)  The Commission may request from the relevant professional organisation such 
information as the Commission considers relevant to its functions under 
subsections (1) and (2). 

(4)  Where a relevant professional organisation fails to provide information requested 
under subsection (3), it must give reasons to the Commission in respect of that 
failure. 

30 How practitioners deal with complaints: best practice notes 
The Commission may issue guidance to the relevant professional organisations or to 
practitioners as respects how practitioners deal with complaints made to them about— 
(a)  their professional conduct or the professional services provided by them; 
(b)  the professional conduct of, or professional services provided by, any of their 

employees who are practitioners, and any such guidance may recommend or 
include recommendations as respects standards for systems by practitioners for 
dealing with such complaints. 

Miscellaneous 
31 Power by regulations to amend duties and powers of Commission 
(1)  The Scottish Ministers may, after consulting— 
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(a)  the Commission; 
(b)  the relevant professional organisations; 
(c)(e) such other persons or groups of persons as they consider appropriate, 

by regulations modify the provisions of this Part for the purposes of 
adjusting the duties imposed, or the powers conferred, by it on the 
Commission (including imposing new duties or conferring new powers). 

(2)  Regulations under subsection (1) may contain such incidental, supplemental, 
consequential, transitional, transitory or saving provision as the Scottish Ministers 
consider necessary or expedient for the purposes of that subsection (including 
modification of any enactment, instrument or document). 

32 Reports: privilege 
For the purposes of the law of defamation, the publication of any report under section 
15(7), 16, 26(2), 27(2) or paragraph 16 of schedule 1 is privileged unless the publication 
is proved to be made with malice.
Privilege is waived where there is evidence of :

(a) cover up or collusion at professional level with 
(i) the professional organization(s)
(ii) other professions 
(iii) or corruption within the Commission by a caseworker

33 Giving of notices etc. under Part 1 
(1)  Any notice which is required under this Part to be given in writing is to be treated 

as being in writing if it is received in a form which is legible and capable of being 
used for subsequent reference. 

(2)  Any notice which is required under this Part to be given to any person— 
(a)  is duly given— 

(i)  where the person is not an incorporated practice, if it is left at, or 
delivered or sent by post to, the person’s last known place of 
business or residence; 

(ii)  where the person is an incorporated practice or a limited liability 
partnership, if it is left at or delivered or sent by post to the 
practice’s or, as the case may be, the partnership’s registered 
office;

(iii)  where the person is a practitioner who is a firm of solicitors, an 
incorporated practice or a limited liability partnership, if it is sent 
to the person by electronic means; 

(iv)  where the person is an individual, if it is sent to the person by 
electronic means but only if the individual agrees to that means of 
sending; 

(v)  to any person, if it is given in such other manner as may be 
prescribed by regulations by the Scottish Ministers; 

(b)  if permitted by paragraph (a) to be sent, and sent, by electronic means is, 
unless the contrary is proved, deemed to be delivered on the next working 
day which follows the day on which the notice is sent. 

(3)  Regulations under subsection (2)(a)(v) may— 
(a)  in particular provide that notice required to be given to a person who is 

not an individual may be given by addressing or sending it to such person 
appointed by the person for that purpose or to such person falling within 
such other categories prescribed in the regulations as appear to the 
Scottish Ministers to be appropriate; 

(b)  make different provision for different purposes. 
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(4)  In subsection (2)(b), “working day” means any day other than a Saturday, a 
Sunday or a day which, under the Banking and Financial Dealings Act 1971 
(c.80), is a bank holiday in Scotland. 

34. Whistleblowing
(1) There be a duty by any person employed by a practitioner to whistleblow to 

the Commission as the complainer where knowledge is revealed of an issue 
relating to conduct or services where standards of professionalism and ethics 
falls and the onus should NOT  be on  the client to understand how a 
practitioner operates.

(2) Where a person or persons whistleblow to the Commission, the 
Commission assess the need to protect that person or persons by :

(a) Taking witness testimony
(b) Withholding knowledge of the person or persons identity when 

informing the Practitioner of a complaint
(c) informing the Police so as to protect the person or persons, and if 

necessary
(d) temporarily remove the person or persons for the purposes of 

protection and witness requirements for purposes of knowledge and 
securing of data.

35. Where there is evidence of collusion and more than one practitioner may be 
involved within a professional organization in either the practioner firm or other 
firms  or from more than one professional body the Commission has a duty to 
inform other professional complaints bureau to include cross-border 
jurisdictions within :

(a) the same professional organizations
(b) other professional bodies who are experts

to include
(i) other areas of the UK;
(ii) other areas of Europe
(iii) other areas of the world

(c) Automatically suspend a practitioner and any others within a practitioner firm, 
including the head of department, and senior partner

(d) Where a head of department or a senior partner is suspended:
  (i)  direct or indirect data be sourced to establish “knowledge” or that 
procedures in the practitioner firm were lax so as to be “blind to the obvious”, ie 
performance figures, time management data, high turn over of staff, inability to 
recruit staff, loss of clients, internal complaints which are formal or informal, 
litigations/mediations by staff for subjective criteria, such as sexual discrimination, 
race relations, constructive, unfair and wrongful dismissal

34 Interpretation of Part 1 
In this Part, unless the context otherwise requires— 
“advocate” means a member of the Faculty of Advocates; 
“annual general levy” has the meaning given by section 18(1); 
“caseworker” means any person directed by Senior Management within the Commission 
to process a complaint relating to conduct or services
“client”(a) (in relation to any matter in which the practitioner has been instructed) 

915



includes any person on whose behalf the person who gave the instructions 
was acting; (b) where the practitioner is an employee of a person who is not practitioner, 
includes (in relation to any matter in which the practitioner has been instructed by the 

employer) the employer; 
“complainer” means the person who makes the complaint and, where the 
complaint is made by the person on behalf of another person, includes that other 
person;The complainer can also be referred to as “whistleblower” within a practitioner 
firm, such as a colleague, secretary, administrator, human resource personnel, postal 
employee, spouse, girlfriend/boyfriend, children, friends, other clients (ie scam purposes), 
other
“complaint” includes any expression of dissatisfaction; 
“complaints levy” has the meaning given by section 19(1); 
“the Commission” means the Scottish Legal Complaints Commission; 
“conduct complaint” has the meaning given by section 2(1)(a); 
“conveyancing practitioner” means a person registered under section 17 of the 
1990 Act in the register of conveyancing practitioners; 
“the Council” means the Council of the Law Society of Scotland; 
“employing practitioner” has the meaning given by section 3(4)(a); 
“executry practitioner” means a person registered under section 18 of the 1990 
Act in the register of executry practitioners; 
“handling complaint” has the meaning given by section 15(1);
“inadequate professional services”— 
(a)  means, as respects a practitioner who is— 

(i)  an advocate, professional services which are in any respect not of the 
quality which could reasonably be expected of a competent advocate; 

(ii)  a conveyancing practitioner or an executry practitioner, professional
services which are in any respect not of the quality which could 
reasonably be expected of a competent conveyancing practitioner or, 
as the case may be, a competent executry practitioner; 

(iii)  a firm of solicitors, an incorporated practice or a limited liability 
partnership whose members are solicitors, professional services which 
are in any respect not of the quality which could reasonably be 
expected of a competent firm of solicitors, a competent incorporated 
practice or, as the case may be, such a competent limited liability 
partnership; 

 (iv)  a person exercising a right to conduct litigation or a right of audience 
acquired by virtue of section 27 of the 1990 Act, professional services 
which are in any respect not of the quality which could reasonably be 
expected of a competent person exercising such a right; 

(v)  a solicitor, professional services which are in any respect not of the 
quality which could reasonably be expected of a competent solicitor;
(vi) a mediator, professional services which are in any respect not of the 
quality which could reasonably be expected of a competent mediator

(b)  includes any element of negligence in respect of or in connection with the 
services, and cognate expressions are to be construed accordingly; 

“incorporated practice” has the meaning given by section 34(1A)(c) of the 1980 
Act;
“Mediator”
“practising certificate” has the meaning given by section 4 of the 1980 Act; 
“practitioner” means— 
(a)  an advocate and includes any advocate whether or not a member of the 

Faculty of Advocates at the time when it is suggested the conduct 
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complained of occurred or the services complained of were provided and 
notwithstanding that subsequent to that time the advocate has ceased to be 
such a member; 

(b)  a conveyancing practitioner and includes any such practitioner, whether or 
not registered at that time and notwithstanding that subsequent to that time 
the practitioner has ceased to be so registered; 

(c)  an executry practitioner and includes any such practitioner, whether or not 
registered at that time and notwithstanding that subsequent to that time the 
practitioner has ceased to be so registered;
a mediator means anyone who holds a neutral position in a mediation between 
two or more parties

(d)  a firm of solicitors, whether or not since that time there has been any 
change in the firm by the addition of a new partner or the death or 
resignation of an existing partner or the firm has ceased to practise; 

(e)  an incorporated practice, whether or not since that time there has been any 
change in the persons exercising the management and control of the 
practice or the practice has ceased to be recognised by virtue of section 
34(1A) of the 1980 Act or has been wound up; 

(f)  a limited liability partnership whose members are solicitors; 
(g)  a person exercising a right to conduct litigation or a right of audience 

acquired by virtue of section 27 of the 1990 Act and includes any such 
person, whether or not the person had acquired the right at that time and 
notwithstanding that subsequent to that time the person no longer has the 
right; 

(h)  a solicitor, whether or not the solicitor had a practising certificate in force 
at that time and notwithstanding that subsequent to that time the name of 
the solicitor has been removed from or struck off the roll or the solicitor 
has ceased to practise or has been suspended from practice; 

“relevant professional organisation” means, in relation to a complaint as respects a 
practitioner who is— 
(a) an advocate, the Faculty of Advocates; 
(b)  a conveyancing practitioner, an executry practitioner, a firm of solicitors, 

an incorporated practice or a limited liability partnership whose members 
are solicitors, the Council; 

(c)  a person exercising a right to conduct litigation or a right of audience 
acquired by virtue of section 27 of the 1990 Act, the body which made a 
successful application under section 25 of that Act and of which the person 
is a member; 

(e) (d) a solicitor, the Council;
(f) a mediator, [COMPETITION MODEL] suggests a Mediation Profession or 

Mediation Society to which all mediators must be registered.
“registered adviser”
“the roll” means the roll of solicitors kept by the Council by virtue of section 7(1) 
of the 1980 Act; should also refer to mediators as an independent body.
“services complaint” has the meaning given by section 2(1)(b); 
“the Society” means the Law Society of Scotland;
There should be a Mediation Society of Scotland
“solicitor” means any person enrolled or deemed to have been enrolled as a 
solicitor in pursuance of the 1980 Act; 
“unsatisfactory professional conduct” means, as respects a practitioner who is— 
(a)  an advocate, professional conduct which is not of the standard which could 

reasonably be expected of a competent and reputable advocate; 
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(b)  a conveyancing practitioner or an executry practitioner, professional
conduct which is not of the standard which could reasonably be expected of 
a competent and reputable conveyancing practitioner or, as the case may 
be, a competent and reputable executry practitioner; 

(c)  a firm of solicitors, an incorporated practice or a limited liability 
partnership whose members are solicitors, professional conduct which is 
not of the standard which could reasonably be expected of a competent and 
reputable firm of solicitors, a competent and reputable incorporated 
practice or, as the case may be, such a competent and reputable limited 
liability partnership; 

(d)  a person exercising a right to conduct litigation or a right of audience 
acquired by virtue of section 27 of this Act, professional conduct which is 
not of the standard which could reasonably be expected of a competent and 
reputable person exercising such a right; 

(e) a mediator …
(f)a solicitor, professional conduct which is not of the standard which could 

reasonably be expected of a competent and reputable solicitor, 
but which does not amount to professional misconduct and which does not 
comprise merely inadequate professional services; and cognate expressions are to 
be construed accordingly.
“Whistleblower”

PART 2
CONDUCT COMPLAINTS: OTHER MATTERS 
35 Conduct complaints: duty of relevant professional organisations to investigate 
etc. 
(1)  Where a conduct complaint is remitted to a relevant professional organisation 

under section 5(a) or 11(5)(a), the organisation must, subject to section 11(1) and 
(6), investigate it. 

(2)  After investigating a conduct complaint, the relevant professional organisation 
must make a written report to the complainer and the practitioner of— 
(a)  the facts of the matter as found by the organisation; 
(b)  what action the organisation proposes to take, or has taken, in the matter. 

(3)  Each relevant professional organisation must ensure that its procedures for 
dealing with conduct complaints do not conflict with the duty imposed on it by 
section 16(4) or (5) in relation to any report sent to it under that section or any 
direction by the Commission under section 16(6). 

(4)  In subsection (2), “complainer” and “practitioner” have the same meanings as in 
section 34. 

36 Unsatisfactory professional conduct: solicitors, firms of solicitor, incorporated 
practices or certain limited liability partnerships 
(1)  The 1980 Act is amended as follows. 
(2)  After section 42, insert— 
“42ZA Unsatisfactory professional conduct: Council’s powers 
(1)  Where a conduct complaint suggesting unsatisfactory professional conduct by 

a practitioner mentioned in subsection (2) is remitted to the Council under 
section 5(a) or 11(5)(a) of the 2006 Act, the Council must having— 
(a)  investigated the complaint under section 35(1) of that Act and made a 

written report under section 35(2) of that Act; 
(b)  given the practitioner an opportunity to make representations, 

determine the complaint.
(b) the Commission must have regard to any previous complaints relating to conduct 

or services associated with the practitioner which have been :
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(i) found to be malicious
(ii) without foundation
(iii) foundation made and a suspension and retraining determination or direction 

made
(iv) foundation with strike off the professional body

(2)  The practitioners are— 
(a)  a solicitor; 
(b)  a firm of solicitors; 
(c)  an incorporated practice; 

(e) (d) a limited liability partnership whose members are solicitors.
(f) mediator

(3)  Where the Council make a determination under subsection (1) upholding the 
complaint, they— 
(a)  shall censure the practitioner; 
(b)  may take any of the steps mentioned in subsection (4) which they 

consider appropriate. 
(4)  The steps are— 

(a)  where the Council consider that the practitioner does not have sufficient 
competence in relation to any aspect of the law or legal practice, to 
direct— 
(i)  where the practitioner is a solicitor, the solicitor; 
(ii)  where the practitioner is a firm of solicitors, any of its partners; 
(iii)  where the practitioner is an incorporated practice or a limited 

liability partnership, any of its members, to undertake such 
education or training as regards the law or legal practice as the 
Council consider appropriate in that respect;
(iv) mediator

(b) to direct the practitioner to pay to the Council a fine not exceeding 
£2,000; scale £20,000 - £100,000 needs to be deterrent

(c)  to direct the practitioner to pay to the client compensation of such 
amount, not exceeding £5,00020,000 plus actual liquidated and 

unliquidated damages, as they may specify. 
(5)  The Council may, in considering the complaint, take account of any previous 

determination by them upholding a complaint against the practitioner of 
unsatisfactory professional conduct (but not a complaint in respect of which an 
appeal is pending or which has been quashed ultimately on appeal).

(6)  Where the practitioner who is the subject of the complaint was, at the time 
when the conduct complained of occurred, an employee of another practitioner 
of a kind referred to in subsection (2), a direction under subsection (4) shall 
specify and apply to that other practitioner as well as the practitioner in respect 
of whom the complaint is made. 

(7)  The Council shall intimate— 
(a)  a determination under subsection (1); 
(b)  any censure under subsection (3)(a); 
(c)  any direction under subsection (4), to the complainer and the 

practitioner specified in it by sending to each of them a copy of the 
determination, censure or, as the case may be, the direction. 

(8)  A practitioner in respect of whom a determination upholding a conduct 
complaint has been made under subsection (1), or a direction has been made 
under subsection (4) may, before the expiry of the period of 21 days beginning 
with the date on which the determination or, as the case may be, the direction is 
intimated to him, appeal to the Tribunal against the— 
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(a)  determination; 
(b)  direction (whether or not he is appealing against the determination). 

(9)  The Scottish Ministers may by order made by statutory instrument— 
(a)  amend subsection (4)(b) by substituting for the amount for the time 

being specified in that subsection such other amount as appears to them 
to be justified by a change in the value of money; 

(b)  after consulting the Council and such groups of persons representing 
consumer interests as they consider appropriate, amend subsection (4)(c) 
by substituting for the amount for the time being specified in that 
subsection such other amount as they consider appropriate. 

(10)  A statutory instrument containing an order under— 
(a)  subsection (9)(a) is subject to annulment in pursuance of a resolution of 

the Scottish Parliament; 
(b)  subsection (9)(b) is not to be made unless a draft of the instrument has 

been laid before, and approved by resolution of, the Scottish Parliament. 
(11)  In this section 

 “client”, in relation to any matter in which a solicitor has been instructed, 
includes any person on whose behalf the person who gave the 
instructions was acting; 
“complainer” means the person who made the complaint and, where the 
complaint was made by the person on behalf of another person, includes 
that other person.  The Complainer also includes “Whistleblower”

42ZB Unsatisfactory professional conduct: Council’s powers to monitor 
compliance with direction under section 42ZA(4) 
(1)  The Council shall, by notice in writing, require every practitioner referred to in 

section 42ZA(2) who is specified in— 
(a)  a direction made under section 42ZA(4); or 
(b)  such a direction as confirmed or varied on appeal by— 

(i)  the Tribunal; or 
(ii)  the court, 
to give, before the expiry of such period being not less than 21 days as the 
notice specifies, an explanation of the steps which he has taken to comply 
with the direction. 

(2)  Where an appeal is made under section 42ZA(8) against a direction made 
under section 42ZA(4), any notice under subsection (1)(a) above relating to the 
direction shall cease to have effect pending the outcome of the appeal.”. 

(3)  In section 65(1) (interpretation), after the definition of “unqualified person” insert  
“unsatisfactory professional conduct” as respects a solicitor, firm of solicitors, 
incorporated practice or limited liability partnership whose members are solicitors 
has the meaning given (as respects a practitioner who is a solicitor, a firm of 
solicitors, an incorporated practice or such a limited liability partnership) by 
section 34 of the 2006 Act”. a mediator and associated experts to include 
accountants, 

(4)  The Scottish Ministers may, by regulations, make such modification of any 
enactment (including this Act), instrument or document as they consider 
appropriate for the purpose of giving the Commission, the Council, the Tribunal 
or the court further powers as respects conduct complaints referred to in section 
42ZA(1) of the 1980 Act (as inserted by subsection (2)). 

(5)  Regulations under subsection (4) may contain such incidental, supplemental, 
consequential, transitional, transitory or saving provision as the Scottish Ministers 
consider necessary or expedient for the purposes of that subsection. 

37 Unsatisfactory professional conduct: conveyancing or executry practitioners etc. 
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(1)  The Scottish Ministers may, by regulations, make such modification of any 
enactment (including this Act), instrument or document as they consider 
appropriate for the purpose of giving the Council, the Tribunal or the court 
powers as respects conduct complaints suggesting unsatisfactory professional 
conduct by practitioners who are— 
(a)  conveyancing practitioners; 
(b)  executry practitioners; 
such other practitioners as may be specified in the regulations. 

 (2)  Regulations under subsection (1) may contain such incidental, supplemental, 
consequential, transitional, transitory or saving provision as the Scottish Ministers 
consider necessary or expedient for the purposes of that subsection. 

38 Power of Tribunal to award compensation for professional misconduct 
(1)  In section 53 of the 1980 Act (powers of Tribunal)— 

(a)  in subsection (2), after paragraph (ba) insert— 
“(bb) where the solicitor practitionerhas been guilty of professional 
misconduct, direct the solicitor practioner to pay, to any person they 
consider has suffered loss, 
inconvenience or distress as a direct result of the professional 
misconduct, by way of compensation for such loss, inconvenience or 
distress such amount, not exceeding £5,00020,000, as the Tribunal may 
specify;”; 

(b)  after subsection (7), insert— 
“(7A) The Scottish Ministers may by order made by statutory instrument, 
after consulting the Council and such groups of persons representing 
consumer interests as they consider appropriate, amend paragraph (bb) of 
subsection (2) by substituting for the amount for the time being specified 
in that paragraph such other amount as they consider appropriate. 
(7B) A statutory instrument containing an order under subsection (7A) is 
not to be made unless a draft of the instrument has been laid before, and 
approved by resolution of, the Scottish Parliament.”. 

(2)  In section 20 of the 1990 Act (professional misconduct, inadequate professional 
services, etc.)— 
(a)  in subsection (2B), after paragraph (a) insert— 

“(aa) where the practitioner has been guilty of professional misconduct, 
direct the practitioner to pay, to any person they consider has suffered 
loss, inconvenience or distress as a direct result of the professional 
misconduct, by way of compensation for such loss, inconvenience or 
distress such amount, not exceeding £5,00020,000, as the Tribunal may 
specify;”; 

(b)  after subsection (11A), insert— 
“(11B)  The Scottish Ministers may by order made by statutory 
instrument, after consulting the Council and such groups of persons 
representing consumer interests as they consider appropriate, amend 
subsection (2B)(aa) by substituting for the amount for the time being 
specified in that provision such other amount as they consider appropriate. 
(11C)  A statutory instrument containing an order under subsection (11B) 
is not to be made unless a draft of the instrument has been laid before, and 
approved by resolution of, the Scottish Parliament.”. 

PART 3
LEGAL PROFESSION: OTHER MATTERS 
39 Constitution of Scottish Solicitors’ Discipline Tribunal 
(1)  Schedule 4 to the 1980 Act is amended as follows. 
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(2)  For paragraph 1 substitute— 
“1  The Tribunal shall consist of not more than 28 6 members. 
1A  The Tribunal shall consist of equal numbers of— 
(a)  members (in this Part referred to as “solicitor members”) appointed by 

the Lord President, who are solicitors recommended by the Council as 
representatives of the solicitors’ profession throughout Scotland; and 

(b)  members (in this Part referred to as “non-lawyer members”) appointed 
by the Lord President after consultation with the Scottish Ministers, who 
are not— 
(i)  solicitors; 
(ii)  advocates; 
(iii)  conveyancing practitioners or executry practitioners, within the 

meaning of section 23 of the Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1990 (c.40) (“the 1990 Act”); 

(iv)  persons exercising a right to conduct litigation or a right of 
audience acquired by virtue of section 27 of the 1990 Act.

1B  The validity of any proceedings of the Tribunal is not affected by a 
vacancy in membership of the Tribunal nor by any defect in the 
appointment of a member. 

1C  The Scottish Ministers may by order made by statutory instrument amend 
paragraph 1 so as to vary the maximum number of members of the 
Tribunal. 

1D  A statutory instrument containing an order made under paragraph 1C is 
subject to annulment in pursuance of a resolution of the Scottish 
Parliament.”. 

(3)  In paragraph 2(a), for “lay” substitute “non-lawyer”. 
(4)  In paragraph 3, for “lay” substitute “non-lawyer”. 
(5)  In paragraph 5— 

(a)  in sub-paragraph (b), for “1 lay member is” substitute “2 solicitor 
members are”; 

(b)  for sub-paragraph (c) substitute— 
“(c)  at least 2 non-lawyer members are present.”; 

sub-paragraph (d) is repealed. 
(6)  In paragraph 6, for “lay” substitute “non-lawyer”. 
40 Scottish Solicitors Guarantee Fund: borrowing limit 
In paragraph 2(2) of Schedule 3 (Scottish Solicitors Guarantee Fund) to the 1980 Act, 
for “£20,000” substitute “£1,250,000”. 
41 Safeguarding interests of clients 
(1)  The 1980 Act is amended as follows. 
(2)  In section 45 (safeguarding interests of clients of solicitors struck off or 

suspended)—
(a)  after subsection (4), insert— 
“(4A) Where— 

(a)  a solicitor is restricted by an order of the Tribunal under section 
53(5) from acting as a principal; and 

(b)  immediately before the restriction the solicitor was a sole 
solicitor; the right to operate on, or otherwise deal with, any client 
account in the name of the solicitor or the solicitor’s firm shall on 
the occurrence of those circumstances vest in the Society 
(notwithstanding any enactment or rule of law to the contrary) to 
the exclusion of any other person until such time as the Council 
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have approved acceptable other arrangements in respect of the 
client account.”; 

(b)  in subsection (5), after the definition of “material date”, insert— 
““principal” means a solicitor who is a sole practitioner or is a partner in a 
firm of two or more solicitors or is a director of an incorporated practice 
which is a company or a member of an incorporated practice which is a 
limited liability partnership or a solicitor who is a member of a multi-
national practice having its principal place of business in Scotland;”. 

42 Offence for unqualified persons to prepare certain documents 
In section 32(2) of the 1980 Act (offence for unqualified persons to prepare certain 
documents), after paragraph (e) add “; or (f) to a member of a body which has made a 
successful application under section 25 of the 1990 Act but only to the extent to which the 
member is exercising rights acquired by virtue of section 27 of that Act”.  
43 Notaries public to be practising solicitors 
(1)  The 1980 Act is amended as follows. 
(2)  In section 57(2), after “solicitor” insert “qualified to practise in accordance with 

section 4”. 
(3)  In section 58, after subsection (4) insert— 

“(5) Where a person who is a solicitor and a notary public no longer has in 
force a practising certificate, the Council shall forthwith remove the 
person’s name from the register of notaries public. 

(6)  If the person mentioned in subsection (5) becomes qualified to practise as 
a solicitor in accordance with section 4, the Council shall restore the 
person’s name to the register of notaries public.”. 

PART 4
LEGAL AID 
44 Criminal legal aid in solemn proceedings 
(1)  The 1986 Act is amended as follows. 
(2)  In section 22(1)(b)(i) (automatic availability of criminal legal aid), for “23(1)(a)” 

substitute “23A(1)”. 
(3)  In section 23 (power of the court to grant legal aid)— 

(a)  paragraph (a) of subsection (1); and 
(b)  paragraph (a) of subsection (2), 

are repealed. 
(4)  After that section, insert— 
“23A Legal aid in solemn proceedings 
(1)  Criminal legal aid shall be available on an application made to the Board, 

where a person is being prosecuted under solemn procedure, if the Board is 
satisfied after consideration of the person’s financial circumstances that the 
expenses of the case cannot be met without undue hardship to the person or the 
person’s dependants. 

(2)  The Board shall establish a procedure under which any person whose 
application for legal aid under subsection (1) has been refused may apply to the 
Board for a review of the application.”. 

(5)  In section 25(4) (legal aid in appeals), after “23” insert “, 23A”. 
(6)  In section 25AB(4) (legal aid in references, appeals or applications for special 

leave to appeal to the Judicial Committee or the Privy Council), after “23” insert 
“, 23A”. 

(7)  In section 30(3)(a) (legal aid in contempt proceedings), after “23” insert “, 23A”. 
45 Register of advisers: advice and assistance 
(1)  The 1986 Act is amended as follows. 
(2)  In section 4(2)(a) (Scottish Legal Aid Fund), after “counsel” insert “or registered 
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adviser”. 
(3)  In section 6 (definitions)— 

(a)  in subsection (1)— 
(i)  in the definition of “advice and assistance” after paragraph (a) 

insert— 
“(aa) oral or written advice provided by a registered adviser on the 
application of Scots law to any specified categories of 
circumstances which have arisen in relation to the person seeking 
advice;”; 

(ii)  in the definition of “assistance by way of representation”, after the 
word “means” insert “, subject to section 12B(3) of this Act,”; 

(b)(c) in subsection (2), after the definition of “client” insert 
 ““registered adviser” means a person whose name appears on the register 
of advisers and who is the person by whom advice and assistance is 
provided;”. 

(4)  In section 10 (financial limit)— 
(a)  in subsection (1)— 

(i)  after the word “solicitor” where it first occurs insert “or, as the 
case may be, registered adviser”; 

(ii)  in paragraph (a), after the word “solicitor” insert “or registered 
adviser”; 

(b) in subsection (3)— 
(i)  after paragraph (a) insert— 

“(aa) any outlays which may be incurred by the registered adviser 
in, or in connection with, the providing of the advice and 
assistance;”; 

(ii)  after paragraph (b) insert— 
“(ba) any fees (not being charges for outlays) which, apart from 
section 11 of this Act, would be properly chargeable by the 
registered adviser in respect of the advice and assistance;”. 

(5)  In section 12 (payments of fees or outlays otherwise than through clients’ 
contributions)— 
(a)  in subsection (3), after the word “solicitor” where it first occurs insert “or, 

as the case may be, the registered adviser”; 
(b)  in paragraph (d) of that subsection, after “solicitor” insert “or the 

registered adviser”. 
(6)  After section 12, insert— 
“Register of advisers 
12A Register of advisers 
(1)  The Board shall establish and maintain a register of advisers (“the register of 

advisers ”) of— 
(a)  persons who are approved by the Board to provide advice and assistance 

as registered advisers; and 
(b)  organisations approved by the Board as registered organisations in 

relation to that provision. 
(2)  A person who— 

(a)  is a solicitor, 
(b)  is an advocate, 
(c)  is a conveyancing practitioner or an executry practitioner, within the 

meaning of section 23 of the Law Reform (Miscellaneous Provisions) 
(Scotland) Act 1990 (c.40), 

(d)  has acquired any right to conduct litigation or right of audience by virtue 
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of section 27 of that Act, may not be a registered adviser.
(e) a mediator

 (3)  Schedule 1A makes further provision about registered advisers and 
organisations, the register of advisers, code of practice for registered advisers 
etc. 

12B Advice and assistance 
(1)  The Scottish Ministers may by regulations specify categories of circumstances 

for the purposes of paragraph (aa) of the definition of “advice and assistance” 
in section 6(1) of this Act. 

(2)  The power under subsection (1) may specify different categories for different 
purposes. 

(3)  In this Act, “assistance by way of representation” as defined in section 6(1) 
includes advice and assistance provided by a registered adviser but only to the 
extent to which it is competent for the registered adviser to perform such steps 
referred to in that definition.”. 

(7)  In section 33 (fees and outlays of solicitors and counsel)— 
(a)  after subsection (1) insert— 

“(1A) Any registered adviser who acts for any person by providing advice 
or assistance under this Act shall be paid out of the Fund in 
accordance with section 4(2)(a) of this Act in respect of any fees 
or outlays properly incurred by the registered adviser in so 
acting.”; 

(b)  in subsection (2), after “counsel” insert “and, in respect of advice and 
assistance as mentioned in paragraph (b) of this subsection, registered 
advisers”. 

(8)  In section 41 (interpretation)— 
(a)  after the definition of “advice and assistance” insert— 

““adviser code” means the code of practice in relation to the register of 
advisers for the time being in force under Schedule 6 to this Act”; 

(b)  after the definition of “the Register” insert— 
““the register of advisers” means the register established and maintained 
under section 12A of this Act; 
“registered adviser” has the meaning given to it in section 6(2) of this 
Act;”; 

(c)  after the definition of “registered firm” insert— 
““registered organisation” means an organisation whose name appears on 
the register of advisers;”.

(9)  After Schedule 1 (Scottish Legal Aid Board) to the 1986 Act, insert— 
“SCHEDULE 1A 
(introduced by section (12A(3))

(4) Add  reference to Body of Mediators – [competition model]

FURTHER PROVISION IN RELATION TO THE REGISTER OF ADVISERS 
Register of advisers 
1 (1)  A person who satisfies the Board that the person complies with the relevant 

provisions of the adviser code shall be approved by the Board as a person to 
provide advice and assistance as a registered adviser; and the Board shall make 
an appropriate entry on the register of advisers. 

(2)  An organisation which satisfies the Board that it complies with the relevant 
provisions of the adviser code shall be approved by the Board and the Board 
shall make an appropriate entry on the register of advisers. 
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(3)  The Board must make the register of advisers available for public inspection, 
without charge, at all reasonable times. 

(4)  In this Schedule an “organisation” includes— 
(a)  a firm of solicitors; 
(b)  an incorporated practice within the meaning of section 34(1A)(c) of the 

Solicitors (Scotland) Act 1980 (c.46). 
Applications 
2 (1)  An application for entry on the register of advisers shall be made in such form 

as the Board may determine, and shall be accompanied by such documents as 
the Board may specify. 

(2)  Where a person is connected with an organisation for the purposes of providing 
advice and assistance— 
(a)  the Board shall not consider the application of the person unless the 
name of the organisation— 

(i)  is already registered; or 
(ii)  has also applied for registration; 

(b)  the Board shall not enter the name of the person on the register of 
advisers unless the name of the organisation is already registered. 

(3)  On receipt of an application the Board shall make such enquiries as it thinks 
appropriate for the purposes of determining whether the applicant complies 
with the relevant provisions of the adviser code. 

(4)  The Board may determine an application to be entered on the register of 
advisers by— 
(a)  granting the application; or 
(b)  refusing the application. 

(5)  Where the Board decides to refuse an application it shall as soon as practicable 
thereafter send the applicant, by recorded delivery, a written note of its reasons. 

(6)  Where a registered adviser is connected with an organisation or organisations 
for the purposes of providing advice and assistance, the entry relating to that 
adviser shall include the name of that organisation or those organisations. 

Further provision on applications: persons connected to the Board 
3  Where a person who applies to be a registered adviser— 

(a)  is employed by the Board; and 
(b)  is to be connected to the Board in the provision of advice and assistance, 

provide advice and assistance as a registered adviser; and the Board shall 
make an appropriate entry on the register of advisers. 

(2)  An organisation which satisfies the Board that it complies with the relevant 
provisions of the adviser code shall be approved by the Board and the Board 
shall make an appropriate entry on the register of advisers. 

(3)  The Board must make the register of advisers available for public inspection, 
without charge, at all reasonable times. 

(4)  In this Schedule an “organisation” includes— 
(a)  a firm of solicitors; 
(b)  an incorporated practice within the meaning of section 34(1A)(c) of the 

Solicitors (Scotland) Act 1980 (c.46). 
Applications 
2 (1)  An application for entry on the register of advisers shall be made in such form 

as the Board may determine, and shall be accompanied by such documents as 
the Board may specify. 

(2)  Where a person is connected with an organisation for the purposes of providing 
advice and assistance— 
(a)  the Board shall not consider the application of the person unless the 

926



name of the organisation— 
(i)  is already registered; or 
(ii)  has also applied for registration; 

(b)  the Board shall not enter the name of the person on the register of 
advisers unless the name of the organisation is already registered. 

(3)  On receipt of an application the Board shall make such enquiries as it thinks 
appropriate for the purposes of determining whether the applicant complies 
with the relevant provisions of the adviser code. 

(4)  The Board may determine an application to be entered on the register of 
advisers by— 
(a)  granting the application; or 
(b)  refusing the application. 

(5)  Where the Board decides to refuse an application it shall as soon as practicable 
thereafter send the applicant, by recorded delivery, a written note of its reasons. 

(6)  Where a registered adviser is connected with an organisation or organisations 
for the purposes of providing advice and assistance, the entry relating to that 
adviser shall include the name of that organisation or those organisations. 

Further provision on applications: persons connected to the Board 
3  Where a person who applies to be a registered adviser— 

(a)  is employed by the Board; and 
(b)  is to be connected to the Board in the provision of advice and assistance, 

any entry relating to the person on the register of advisers shall include a 
note that the adviser is so employed; but the Board shall not require to be 
regarded as an organisation for the purposes of this Schedule and shall not 
itself require to be registered. 

Adviser code 
4 (1)  The Board shall prepare a code of practice (an “adviser code”) in relation to 

registered advisers and registered organisations. 
(2)  The adviser code prepared under sub-paragraph (1) must include— 

(a)  the conditions to be complied with in order to qualify for registration; 
(b)  the types of organisations eligible for registration; 
(c)  the laying down of standards, conduct, practice and training expected in 

relation to— 
(i)  the provision of advice and assistance by registered advisers; 
(ii)  registered organisations; 

(d)  arrangements for monitoring the activities of registered advisers and 
registered organisations. 

(3)  The adviser code prepared under sub-paragraph (1) has effect on such date as 
the Board may confirm. 

(4)  But the adviser code may not have effect unless and until it has been— 
(a)  approved by the Scottish Ministers; and 
(b)  the Board has laid a copy of the prepared code before the Scottish 

Parliament. 
(5)  The Board is to publish the adviser code in such way as, in its opinion, is likely 

to bring it to the attention of those interested in it. 
(6)  The Board is to— 

(a)  keep the adviser code under review; and 
(b)  revise it where appropriate. 

(7)  The provisions of this paragraph apply in relation to any revision of the adviser 
code as they apply in relation to the version originally prepared. 

(8)  Registered advisers and registered organisations shall comply with the relevant 
requirements of the adviser code. 
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Monitoring 
5  The Board is to monitor— 

(a)  the provision of advice and assistance and related activities by registered 
advisers; 

(b)  compliance with the adviser code by registered advisers and registered 
organisations. 

Removal of name from the register of advisers 
6 (1)  Where it appears to the Board (whether or not following a complaint made to 

it) that a registered adviser or registered organisation may not be complying 
with the adviser code, it shall investigate the matter in such manner as it thinks 
fit.  

(2)  Where the Board conducts an investigation under sub-paragraph (1) it must 
allow, as the case may be— 
(a)  the registered adviser concerned; or 
(b)  the registered organisation concerned, 
the opportunity to make representations. 

(3)  Following an investigation under sub-paragraph (1), the Board may give the 
registered adviser concerned or the registered organisation concerned an 
opportunity, within such time as it may specify, to remedy any defect in the 
compliance with the adviser code. 

(4)  Where, after carrying out the procedures mentioned in sub-paragraph (1) and, 
where a time limit has been set under sub-paragraph (3), after the expiry of that 
time limit, the Board is satisfied that— 
(a)  the registered organisation is not, or has not been, complying with the 

adviser code, it shall remove from the register of advisers the names of— 
(i)  the organisation; and 
(ii)  any registered advisers connected with the organisation; 

(b)  the registered adviser is not, or has not been, complying with the adviser 
code, it shall remove from the register of advisers the name of the 
adviser. 

(5)  Where a registered adviser mentioned in sub-paragraph (4)(a)(ii) is also 
connected to another registered organisation, the Board shall not remove the 
name of the adviser from the register of advisers, but shall alter the entry 
against the name of the adviser so as to remove the name of the organisation 
whose name has been removed from the register. 

(6)  Where the Board is satisfied, whether or not informed by the adviser 
concerned, that a registered adviser— 
(a)  has become connected with an unregistered organisation; and 
(b)  is no longer connected with a registered organisation, 

it shall remove the name of the registered adviser from the Register. 
(7)  Where the Board decides to remove the name of an adviser or an organisation 

from the register of advisers it shall as soon as practicable thereafter send the 
applicant, by recorded delivery, a written note of its reasons. 

Appeals
7 (1)  A decision by the Board to refuse an application under paragraph 2(4)(b) may 

be appealed by the applicant to the Court of Session within 21 days of the 
receipt of the notification of the Board’s reasons under paragraph 2(5). 

 (2)  A decision by the Board under paragraph 6(4) or (6) to remove from the 
register of advisers the name of— 
(a)  a registered adviser; or 
(b)  a registered organisation, 
may be appealed to the Court of Session within 21 days of the receipt of the 
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notification of the Board’s reasons under paragraph 6(7); but the making of an 
appeal shall not have the effect of restoring the name to the register of advisers. 

(3)  An appeal under sub-paragraph (1) or (2) may be on questions of both fact and 
law and the court, after hearing such evidence and representations as it 
considers appropriate, may make such order as it thinks fit.”. 

46 Contributions, and payments out of property recovered 
(1)  The 1986 Act is amended as follows. 
(2)  In section 4 (Scottish Legal Aid Fund) in subsection (2), after paragraph (ab) 

insert— 
“(aba)any sums repayable to a person in accordance with section 17(2C) of 
this Act;”. 

(3)  In section 17 (contributions, and payments out of property recovered), after 
subsection 
(2B)  insert— 
“(2C)  If the total contribution to the Fund made by a person in respect of any 

proceedings exceeds the net liability of the Fund on the person’s account, 
the excess shall be repaid to the person. 

(2D) Nothing in subsection (2B) shall prejudice the power of the court to allow 
any damages or expenses to be set off. 

(2E)  In this section, the reference to a “net liability of the Fund” on a legally 
assisted person’s account is a reference to the aggregate amount of— 
(a)  the sums paid or payable to a solicitor or counsel out of the Fund 

on the person’s account, in respect of the proceedings in question; 
and

(b)  any sums paid or payable to a solicitor, counsel or registered 
adviser out of the Fund on the person’s account, for advice and 
assistance in connection with the proceedings in question or any 
matter to which those proceedings relate, being sums not recouped 
by the Fund out of expenses in respect of those proceedings, or as 
a result of any right which the person may have to be indemnified 
against such expenses. 

(2F)  Where the solicitor for a legally assisted person is employed by the Board 
for the purposes of Part V of this Act, references in subsection (2E) to 
sums payable out of the Fund include references to sums which would 
have  been so payable had the solicitor not been so employed.”. 

PART 5
GENERAL 
47 Advice, services or activities to which Act does not apply 
(1)  Nothing in this Act applies to— 

(a)  any element of a complaint relating to; 
(b)  the provision by a practitioner of, 
the advice, services or activities mentioned in subsection (2). 

(2)  The advice, services or activities are— 
(a)  activities carried out by virtue of a group licence issued under section 

22(1)(b) of the Consumer Credit Act 1974 (c.39); 
(b)  activities of an insolvency practitioner within the meaning of Part 13 of 

the Insolvency Act 1986 (c.45); 
(c)  immigration advice or immigration services, both within the meaning of 

section 82(1) of the Immigration and Asylum Act 1999 (c.33); 
(d)  exempt regulated activities within the meaning of section 325(2) of the 

Financial Services and Markets Act 2000 (c.8). 
48 Ancillary provision 
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(1)  The Scottish Ministers may by order make such incidental, supplemental, 
consequential, transitional, transitory or saving provision as they consider 
necessary or expedient for the purposes, or in consequence, of this Act. 

(2)  An order under this section may— 
(a)  make different provision for different purposes; 
(b)  modify any enactment, instrument or document. 

49 Regulations or orders 
(1)  Any power conferred by this Act on the Scottish Ministers to make orders or 

regulations— 
(a)  must be exercised by statutory instrument; 
(b)  may be exercised so as to make different provision for different purposes. 

(2)  A statutory instrument containing an order or regulations made under this Act 
(except an order made under section 52(2)) is, subject to subsection (3), subject to 
annulment in pursuance of a resolution of the Parliament. 

(3)  A statutory instrument containing— 
(a)  an order under section 8(7), 16(8), 17(1), (3) or (4); 
(b)  regulations under section 31(1), 36(4) or 37(1); 
(c)  an order under— 

(i)  section 48(1) containing provisions which add to, replace or omit 
any part of the text of an Act; 

 (ii)  paragraph 2(7) of schedule 1, 
is not to be made unless a draft of the instrument has been laid before, and 
approved by resolution of, the Parliament. 

50 Interpretation 
In this Act— 
“the 1980 Act” means the Solicitors (Scotland) Act 1980 (c.46); 
“the 1986 Act” means the Legal Aid (Scotland) Act 1986 (c.47); 
“the 1990 Act” means the Law Reform (Miscellaneous Provisions) (Scotland) Act 
1990 (c.40). 
51 Minor and consequential modifications 
Schedule 4 makes— 
(a)  minor modifications; 
(b)  modifications consequential on the provisions of this Act. 
52 Short title and commencement 
(1)  This Act may be cited as the Legal Profession and Legal Aid (Scotland) Act 2006. 
(2)  The provisions of this Act, except this section and sections 34, 49 and 50 come 

into force on such day as the Scottish Ministers may by order appoint. 
(3)  Different days may be appointed under subsection (2) for different purposes. 
SCHEDULE 1 
(introduced by section 1(2)) 
THE SCOTTISH LEGAL COMPLAINTS COMMISSION 
Status 
1 (1)  The Commission is a body corporate.  
(2)  (2) The Commission is not to be regarded as a servant or agent of the Crown, 

or having any status, immunity or privilege of the Crown, nor are its members or its 
employees to be regarded as civil servants, nor its property as property of, or held on 
behalf of, the Crown.

(3) The Commission is to be a division of the proposed Human Rights Commission for 
Scotland which is to include “mediators” and “mediation services” as a separate 
professional organization to the Law Society [Competition Model] before Europe

Membership of the Commission 
2 (1)  The Commission is to consist of the following members— 

930



(a)  a person to chair the Commission (“the chairing member”); and 
(b) (b) 8 other members.
Of whom half must be independent of the Council of the Law Society amd any 
professional body of Mediators

(2)  Members are appointed by the Scottish Ministers. 
(3)  The chairing member and 4 other members of the Commission must be members 

(in this schedule referred to as “non-lawyer members”) who are not within any of 
the categories mentioned in sub-paragraph (6). 

(4)  There must be 4 members of the Commission (in this schedule referred to as 
“lawyer members”) who are within any of the categories mentioned in sub-
paragraph (6). 

(5)  Of the lawyer members 3 must have practised within any, or any combination, of 
the categories mentioned in sub-paragraph (6) for at least 10 years. 

(6)  The categories are— 
(a)  solicitors; 
(b)  advocates; 
(c)  conveyancing practitioners or executry practitioners; 
(d)  persons exercising a right to conduct litigation or a right of audience 

acquired by virtue of section 27 of the 1990 Act. 
(e)mediators
(f) police
(g) lay people who hold an LLB Degree in any jurisdiction or are members of a legal 

lobby group, such as Amnesty International, Liberty, Justice, ex-President Carter
(7)  The Scottish Ministers may, subject to sub-paragraph (8), by order amend— 

(a)  sub-paragraph (1)(b) to alter the number of other members referred to 
there; 

(b)  sub-paragraph (3) to alter the number of other members referred to there; 
(c)  sub-paragraph (4) to alter the number of members referred to there; 
(d)  sub-paragraph (5) to alter the number of lawyer members referred to 

there. 
(8)  The number of non-lawyer members must be greater than the number of lawyer 
members. 
Terms of appointment etc. 
3 (1)  Each member is to be appointed for a period not exceeding 5 years. 
 (2)  A member— 

(a)  may by giving notice in writing to the Scottish Ministers resign office as a 
member of the Commission; 

(b)  otherwise, holds and vacates office in accordance with the terms and 
conditions of appointment. 

(3)  A person is, on ceasing to be a member, eligible for reappointment. 
4  In appointing members, the Scottish Ministers are to have regard to the 

desirability of including— 
(a)  persons who have experience of, and have shown capacity in— 

(i)  consumer affairs or complaints handling; 
(ii)  the provision of advice to members of the public on or in relation 

to such matters; 
(b)  persons who have experience of, and shown capacity in, the practice and 

provision of legal education and training; 
(c)  persons who have experience of, and shown capacity in— 

(i)  civil or criminal proceedings; 
(ii)  court procedures and practice generally;
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(iii)  the practice and provision of other legal services; 
(iv) the monitoring of legal services; 

(d)  persons who have such other skills, knowledge or experience as the 
Scottish Ministers consider to be relevant in relation to the exercise of the 
Commission’s functions. 

Removal of members 
5 (1)  The Scottish Ministers may, by written notice, remove a member from office if 

they are satisfied as regards any of the following matters— 
(a)  that the member becomes insolvent; 
(b)  that the member— 

(i)  has been absent from meetings of the Commission for a period 
longer than 6 consecutive months without the permission of the 
Commission; 

(ii)  has been convicted of a criminal offence; 
(iii)  is otherwise unable or unfit to discharge the functions of a 

member or is unsuitable to continue as a member. 
(2)  For the purpose of sub-paragraph (1)(a) a member becomes insolvent on— 

(a)  the approval of a voluntary arrangement proposed by the member; 
(b)  being adjudged bankrupt; 
(c)  the member’s estate being sequestrated; 
(d)  entering into a debt arrangement programme under Part 1 of the Debt 

Arrangement and Attachment (Scotland) Act 2002 (asp 17) as the debtor; 
(e) granting a trust deed for creditors. 

Disqualification from membership 
6 (1)  A person is disqualified from appointment, and from holding office, as a member 

of the Commission if that person is— 
(a)  a member of the House of Commons; 
(b)  a member of the Scottish Parliament; 
(c)  a member of the European Parliament. 

(2)  A person who has held any of the offices set out in sub-paragraph (1)(a) to (c) is 
also  disqualified from appointment as a member of the Commission for a period 
of one year starting from the day on which the person last held any of those 
offices.

Remuneration, allowances and pensions for members 
7 (1)  The Commission is to pay to its members such remuneration as the Scottish 

Ministers may in each case determine. 
(2)  The Commission is to pay to its members such allowances as the Scottish 

Ministers may in each case determine. 
(3)  The Commission may, with the approval of the Scottish Ministers— 

(a)  pay or make arrangements for the payment; 
(b)  make payments towards the provision; 
(c)  provide and maintain schemes (whether contributory or not) for the 

payment, of such pensions, allowances or gratuities to or in respect of any 
person who is or has ceased to be a member of the Commission, as the 
Commission may determine. 

(4)  The reference in sub-paragraph (3) to pensions, allowances and gratuities includes 
a reference to pensions, allowances and gratuities by way of compensation for 
loss of office. 

Chief executive and other employees 
8 (1)  The Commission is to employ a chief executive. 
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(2)  The chief executive is, with the approval of the Scottish Ministers, to be 
appointed by the Commission on such terms and conditions as the Commission 
may, with such approval, determine. 

(3)  The Commission may (subject to any directions given under sub-paragraph (4)) 
appoint such other employees on such terms and conditions as the Commission 
may determine. 

(4)  The Scottish Ministers may give directions to the Commission as regards the 
appointment of employees under sub-paragraph (3) (including the number of 
appointments) and as regards terms and conditions of their employment. 

(5)  The Commission must comply with directions given to it under sub-paragraph 
(4). 

(6)  The Commission may, with the approval of the Scottish Ministers— 
(a)  pay or make arrangements for the payment; 
(b)  make payments towards the provision; 
(c)  provide and maintain schemes (whether contributory or not) for the 

payment, of such pensions, allowances or gratuities to or in respect of any 
person who is or has ceased to be an employee of it, as the Commission 
may determine. 

(7)  The reference in sub-paragraph (6) to pensions, allowances and gratuities includes 
a reference to pensions, allowances and gratuities by way of compensation for 
loss of employment. 

Accountable officer 
9 (1)  The chief executive is the accountable officer for the purposes of this paragraph. 
(2)  The functions of the accountable officer are— 

(a)  signing the accounts of the expenditure and receipts of the Commission; 
(b)  ensuring the propriety and regularity of the finances of the Commission; 
(c)  ensuring that the resources of the Commission are used economically, 

efficiently and effectively; 
(d)  the duty mentioned in sub-paragraph (3). 

(3)  The duty is, where the accountable officer is required by the Commission to act in 
some way but considers that to do so would be inconsistent with the proper 
performance of the functions specified in sub-paragraph (2)(a) to (c), to— 
(a)  obtain written authority from the Commission before taking the action; 
(b)  send a copy of the authority as soon as possible to the Auditor General for 

Scotland. 
Procedure
10 (1)  Subject to sub-paragraph (2)— 

(a)  any quorum of the Commission as contained in rules made under section 
23(1) must consist of a greater number of non-lawyer members than 
lawyer members; 

(b)  the chairing member must, if present, chair meetings of the Commission 
or any committee of the Commission; 

(c)  if the chairing member is not available to be present at a meeting of the 
Commission or any committee of the Commission, the chairing member 
is to appoint another non-lawyer member to chair the meeting or 
committee; 

(d)  the chairing member has a casting vote; and any person appointed by that 
member under sub-sub-paragraph (c) has a casting vote for the purposes 
of that appointment; 

(e)  the validity of any proceedings of the Commission, or any of its 
committees, is not affected by a vacancy in membership nor by any defect 
in the appointment of a member. 
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(2)  Sub-paragraph (1) does not apply to the appeals committee established under 
paragraph 11(1)(a). 

Committees 
11 (1)  The Commission 

(a)  must establish an appeals committee in accordance with rules made under 
section 23(1)  and for the purposes mentioned in the rules; 

(b)  may establish other committees for any other purposes relating to its 
functions. 

(2)  Subject to sub-paragraph (3)— 
(a)  the Commission is to determine the composition of its committees; 
(b)  any quorum of a committee as contained in rules made by virtue of 

section 23 must consist of a greater number of non-lawyer members than 
lawyer members; 

(c)  a committee of the Commission is to comply with any directions given to 
it by the Commission. 

(3)  Sub-paragraph (2) does not apply to the appeals committee established under sub-
paragraph (1)(a). 

General powers 
12 (1)  The Commission may do anything which appears to it to be necessary or 

expedient for the purpose of, or in connection with, or appears to it to be 
conducive to, the exercise of the Commission’s functions. 

(2)  In particular the Commission may— 
(a)  enter into contracts; 
(b)  with the consent of the Scottish Ministers, borrow money; 
(c)  with the consent of the Scottish Ministers, acquire and dispose of land; 
(d)  obtain advice or assistance from any person who, in the Commission’s 

opinion, is qualified to give it. 
(3)  The Commission may pay to any person from whom advice or assistance is 

obtained such fees, remuneration and allowances as the Commission may, with 
the approval of the Scottish Ministers, determine. 

Delegation of functions 
13 (1)  The Commission may, subject to sub-paragraphs (2) and (3), authorise— 

(a)  the chief executive; 
(b)  any of its committees; 
(c)  any other person, 
to exercise such of its functions (to such extent) as it may determine. 

(2)  The Commission may not authorise any of the following functions to be exercised 
by any other person— 
(a)  the approval of annual reports and accounts; 
(b)  making of rules under section 23(1); 
(c)  determining the amount of the annual general levy and the complaints 

levy under section 20(1); 
the approval of any budget or other financial plan.

(3)  Sub-paragraph (1) does not affect the responsibility of the Commission for the 
exercise of its functions. 

Location of office 
14 (1)  Subject to sub-paragraph (2), the Commission’s determination of the location of 

the Commission’s office premises is subject to the approval of the Scottish 
Ministers. 

(2)  The Scottish Ministers may direct the Commission as to the location of the 
Commission’s office premises; and the Commission must comply with any such 
direction. 
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Accounts
15 (1)  The Commission must— 

(a)  keep proper accounts and accounting records; 
(b)  prepare in respect of each financial year a statement of accounts; and 
(c)  send the statement of accounts to the Scottish Ministers, in accordance 

with such directions as the Scottish Ministers may give. 
(2)  The Scottish Ministers must send the statement of accounts to the Auditor 

General for Scotland for auditing. 
(3)  If requested by any person, the Commission is to make available at any 

reasonable time, without charge, in printed or electronic form, their audited 
accounts, so that they may be inspected by that person. 

Reports 
16 (1)  As soon as practicable after the end of each financial year, the Commission must 

prepare a report on— 
(a)  the discharge of the Commission’s functions during that year; and 
(b)  such action the Commission proposes to take in the following year in 

pursuance of its functions. 
(2)  The Commission must— 

(a)  send a copy of the report to the Scottish Ministers; and 
(b)  publish the report. 

(3)  In preparing and publishing the report the Commission must do so in accordance 
with such directions as the Scottish Ministers may give. 

(4)  The Scottish Ministers must lay a copy of the report before the Parliament. 
(5)  The Commission may publish such other reports on matters relevant to the 

functions of the Commission as it considers appropriate. 
Directions as to exercise of functions 
17 (1)  The Scottish Ministers may give the Commission directions of a general character 

as to the exercise of the Commission’s functions under this Act. 
(2)  The Commission must comply with any such directions so given. 
(3)  The Scottish Ministers must publish any directions given under sub-paragraph (1). 
SCHEDULE 2 
(introduced by sections 13(4) and 28(4)) 
FURTHER POWERS OF COMMISSION UNDER SECTION 13 OR 28
1  Where the Commission— 

(a)  gives notice under section 13(1) to any person having possession or 
control of any documents to which that section applies; 

(b)  requires any person under section 28(1) or (3) to provide it with 
information or documents referred to in that section, and the person 
refuses or fails to produce or deliver any of the documents or the 
information within the time specified in the notice or requirement or to 
cause them to be so produced or delivered, the Commission may apply to 
the court for an order requiring the person to produce or deliver the 
documents or information or to cause them or it to be produced or 
delivered to the person appointed at the place fixed by the Commission 
within such time as the court may order. 

2  Where the Commission takes possession of any such documents or information 
which have or has been produced or delivered to it, it must without delay serve on 
the practitioner against whom the complaint is made, and any other person to 
whom the  notice was given or requirement made, a notice giving particulars and 
the date on which it took possession. 

3  Before the expiry of the period of 14 days after service of a notice under 
paragraph 2 the person on whom the notice has been served may apply to the 
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court for an order directing the Commission to return such documents or 
information to the person from whom they were received by the Commission or 
to such other person as the applicant may request; and on the hearing of any such 
application the court may make the order applied for or such other order as it 
thinks fit. 

4 If no application is made to the court under paragraph 3, or if the court on any 
such application directs that the documents or information in question remain in 
the custody or control of the Commission, the Commission may make enquiries to 
ascertain the person to whom they belong and may deal with the documents or 
information in accordance with the directions of the person. 

SCHEDULE 3 
(introduced by section 23(2)) 
RULES AS TO COMMISSION’S PRACTICE AND PROCEDURE 
Provision which must be included 
1  The rules as to the Commission’s practice and procedure made under section 

23(1) must include provision— 
(a)  regulating the making to the Commission of complaints under Part 1, 

including— 
(i) when a complaint is to be regarded as made for the purposes of 

the Part; 
(ii)  the eligibility of persons to make such complaints on behalf of 

other persons (whether living or not); 
(b)  regulating the handling by it of complaints under the Part; 
(c)  requiring the Commission to have regard to the Convention rights in 

deciding whether— 
(i)  to hold a hearing in relation to a complaint being dealt with by it 

under the Part; 
(ii)  such a hearing should be in public or private; 

(d)  requiring the appeals committee established under paragraph 11(1)(a) of 
schedule 1 (referred to in this schedule as the “appeals committee”) to 
have regard to those rights in deciding whether— 
(i)  to hold a hearing in relation to an appeal made to it; 
(ii)  such a hearing should be in public or private; 

(e)  as to when reasons are to be given— 
(i)  for the Commission’s determinations, directions, decisions or 

recommendations under the Part; 
(ii)  in respect of what matters relating to the determinations, 

directions, decisions or recommendations; 
(iii)  for decisions of the appeals committee; 

(f)  as to the establishment of the appeals committee to receive and determine 
appeals mentioned in sub-sub-paragraph (g) and the membership of the 
committee, including in particular provision requiring that— 
(i)  the committee has at least 3 members, of which the majority are 

non-lawyer members of the Commission; 
(ii)  the persons who hear and determine the appeal must not have 

been involved in making the determination, direction, decision or 
recommendation appealed against; 

(g) as to appeal to the appeals committee by a complainer, a practitioner (or, 
as the case may be, where a direction under section 8(2) applies to an 
employing  practitioner by virtue of section 8(6), the employing 
practitioner) against a—
(i) determination under section 7;
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(ii) determination or direction under section 8(2);
(iii) decision under section 15(2);
(iv) direction under section 16(6);

(h)  subject to schedule 1, regulating its own meetings (including any quorum) 
and that of its committees. 

Provision which may in particular be included 
2  The rules as to the Commission’s practice and procedure made under section 

23(1) may in particular include provision 
(a)  fixing time limits for the making of complaints against practitioners or 

relevant professional organisations or the stages of its investigation under 
Part 1; 

(b)  as to— 
(i)  extension of any time limit fixed by it under the rules; 
(ii)  the circumstances in which such extension may be made; 

(c)  as to the circumstances in which the Commission is not prevented by 
section 3(2) from taking the steps and further action referred to in that 
section in relation to a complaint which is made prematurely (within the 
meaning of section 3(4)); 

(d)  as to— 
(i)  the evidence which may be required or admitted; 
(ii)  the extent to which it may be oral or written; 
(iii)  the consequences of a person’s failure to produce any information 

or document which the person has been required to produce; 
(e)  securing that a procedural defect in relation to— 

(i)  the making of; 
(ii) the Commission dealing with, a complaint under Part 1 is not to 

have an effect under the Part where the Commission considers that 
appropriate in the interests of fairness. 

3  In this schedule— 
“lawyer member” has the meaning given by paragraph 2(4) of schedule 1; 
“non-lawyer member” has the meaning given by paragraph 2(3) of that schedule. 

SCHEDULE 4 
(introduced by section 51) 
MINOR AND CONSEQUENTIAL MODIFICATIONS 
Solicitors (Scotland) Act 1980 (c.46) 
1 (1)  The 1980 Act is amended as follows. 
(2)  In section 3A(5) (discharge of functions of Council of Law Society)— 

(a)  in paragraph (a)— 
(i)  at the beginning, insert “that”; 
(ii)  for the word “, or”, substitute “; 
(aa) that under section 35(2) of the 2006 Act of determining what action 
to propose, or take, as respects a conduct complaint remitted to them 
under section 5(a) or 11(5)(a) of that Act; 
(ab) that under— 
(i)  section 42ZA(1) of this Act of determining whether or not to 

uphold a conduct complaint so remitted which suggests 
unsatisfactory professional conduct;

(ii)  section 42ZA(3)(b) of this Act of determining what steps to take 
when upholding such a conduct complaint; 
(ac) that under section 51(1) of this Act of determining whether or 
not to make a complaint to the Tribunal as respects a conduct 
complaint so remitted which suggests professional misconduct; 
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(ad) that”;  
(iii)  the words “the functions” are repealed; 

(b) in paragraph (b)— 
(i)  before “under” insert “that”; 
(ii)  the words “, the functions” are repealed. 

(3)  In section 15(2)(i) (discretion of Council in special cases as respects application 
for practising certificate)— 
(a)  the words “, after a complaint has been made” are repealed; 
(b)  in sub-paragraph (i), for the words “relating to his conduct of the business 

of a client” substitute “the Council are investigating a conduct complaint 
remitted to them under section 5(a) or 11(5)(a) of the 2006 Act,”; 

(c)  in sub-paragraph (ii), at the beginning insert “after a complaint has been 
made”. 

(4)  In section 20(2) (Council’s duty to supply lists of solicitors holding practising 
certificates), after the words “55(1)(ba)” insert “or (bb)”. 

(5)  In section 24C(2)(h) (discretion of Council in special cases as respects registration 
certificate for registered European lawyer)— 
(a)  the words “, after a complaint has been made” are repealed; 
(b)  in sub-paragraph (i), for the words “relating to his conduct of the business 

of a client” substitute “the Council are investigating a conduct complaint 
remitted to them under section 5(a) or 11(5)(a) of the 2006 Act,”; 

(c)  in sub-paragraph (ii), at the beginning insert “after a complaint has been 
made”. 

(6)  In section 25A (rights of audience of solicitors in Court of Session etc.), after 
subsection (14), insert— 
“(14A) Where the Commission makes a determination under section 7 of the 
2006 Act upholding a services complaint against a solicitor, the Council may, if 
they consider that the complaint has a bearing on his fitness to exercise any right 
of audience held by him by virtue of this section and that it is appropriate to do 
so, suspend or revoke the right.”. 

(7)  In section 65(1) (interpretation)— 
(a)  after the definition of “the 1990 Act”, insert— 

““the 2006 Act” means the Legal Profession and Legal Aid (Scotland) 
Act 2006 (asp 00);”; 

(b)  after the definition of “client account”, insert— 
““the Commission” means the Scottish Legal Complaints Commission;”. 

(8)  In section 65, after subsection (4) insert 
“(5) In this Act, references to “inadequate professional services” do not include 
any professional services other than— 
(a)  activities carried out by virtue of a group licence issued under section 

22(1)(b) of the Consumer Credit Act 1974 (c.39); 
(b)  activities of an insolvency practitioner within the meaning of Part 13 of 

the Insolvency Act 1986 (c.45); 
 (c)  immigration advice or immigration services, both within the meaning of 

section 82(1) of the Immigration and Asylum Act 1999 (c.33); 
(d)  exempt regulated activities within the meaning of section 325(2) of the 

Financial Services and Markets Act 2000 (c.8).”. 
Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 (c.40) 
2 (1)  The 1990 Act is amended as follows. 
(2)  After section 23 (interpretation of sections 16 to 22), insert— 
“23A Inadequate professional services: further interpretation 
In sections 16 to 23 of this Act, references to “inadequate professional 
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services” do not include any professional services other than— 
(a)  activities carried out by virtue of a group licence issued under section 

22(1)(b) of the Consumer Credit Act 1974 (c.39); 
(b)  activities of an insolvency practitioner within the meaning of Part 13 of 

the Insolvency Act 1986 (c.45); 
(c)  immigration advice or immigration services, both within the meaning of 

section 82(1) of the Immigration and Asylum Act 1999 (c.33); 
(d)  exempt regulated activities within the meaning of section 325(2) of the 

Financial Services and Markets Act 2000 (c.8).”.
(d) Police Acts

Especially inchoate offences  (i) attempt
(ii) conspiracy and
(iii) collusion with other solicitors, barristers, 

judge or experts
Offences such as  (i) contempt of court in case preparation
   (ii) perversion of the course of justice in case preparation

(e) Computer Misuse Act
(f) Serious Fraud Office

(3)  In section 25 (rights to conduct litigation and rights of audience)— 
(a)  in subsection (2)(b)(ii), for the words “this section” substitute “section 27 

of this Act”; 
(b)  in subsection (2)(c)(i), for the words “this section” substitute “section 27 

of this Act in the event of the application being granted”; 
(c)  in subsection (2)(c)(ii)— 

(i)  after the word “complaints” insert “remitted to the body under 
section 5(a) or 11(5)(a) of the 2006 Act or, as the case may be,”; 

(ii)  for the words “this section” substitute “section 27 of this Act in 
the event of  the application being granted”; 

(d)  in subsection (3), for the words “this section” substitute “section 27 of this 
Act”. 

(4)  In section 33(1) (complaints in relation to legal services), paragraph (a) and the 
following “or” are repealed. 

(5)  In section 44, after the definition of “the 1980 Act” insert— 
““the 2006 Act” means the Legal Profession and Legal Aid (Scotland) 
Act 2006 (asp 00).”. 

Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7) 
3  In the Ethical Standards in Public Life etc. (Scotland) Act 2000, in schedule 3 

(devolved public bodies) after the entry relating to the Scottish Legal Aid Board 
insert— 
“The Scottish Legal Complaints Commission”. 

Freedom of Information (Scotland) Act 2002 (asp 13) 
4  In the Freedom of Information (Scotland) Act 2002, in schedule 1 (Scottish public 

authorities) after paragraph 92 insert— 
“92A The Scottish Legal Complaints Commission.”. 

Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4) 
5  In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in 

schedule 2 (specified authorities) after the entry relating to the Scottish Legal Aid 
Board insert— 
“Scottish Legal Complaints Commission”. 
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LB634 

Submission from Mary Seneviratne for the Legal Profession and Legal Aid (Scotland) 
Bill

Introduction 

The stated purposes of the Bill are: to establish the Scottish Legal Complaints Commission; to 
make provision as regards complaints about members of the legal profession in Scotland and 
other matters concerning the regulation of that profession; to make provision in connection 
with the administration of the Scottish Legal Aid Fund, including a register of advisers in 
connection with advice and assistance; and for connected purposes. It arises from two 
separate strands of policy development: firstly, regulation of the legal profession, particularly 
in relation to complaints about its member; and secondly, the reform of legal aid. Both these 
policy issues have been the subject of inquiries by the Justice I Committee. I was the external 
advisor to the Justice 1 Committee for its inquiry into the Regulation of the Legal Profession, 
the report of which was published in November 2002 (SP Paper 700). 

This response relates only to the first issue, the proposed reforms to improve the system for 
handling complaints against members of the legal profession. 

Scottish Legal Complaints Commission 

I welcome the aim of improving the system for handling complaints against members of the 
legal profession, but am not convinced that the model chosen in the Bill is the best way of 
achieving this.  

The Bill proposes the establishment of a Scottish Legal Complaints Commission to take over 
the handling of complaints, headed by a board composed of a non-lawyer chair and non-
lawyer majority. I am not convinced of the value of such a board; have reservations about its 
name; and do not think its powers strike the right balance between the regulator and the 
profession. There does not appear to be any advantage in having a board, rather than a 
single office-holder, and indeed, there is a great deal of value in having a person designated 
as the office-holder (even if deputies are also required), rather than an impersonal board. I do 
not see how a board will enhance public confidence, and there is a danger that it will be seen 
as another bureaucratic organisation. A named, single office-holder lends an air of 
approachability to the organisation. I am also concerned that the title of “ombudsman” has 
been lost, and would urge very strongly that this is retained. There is growing public 
recognition and respect for the title, and it is recognised as representing an independent 
complaint-handling function, which is free to consumers. It may not be at all clear to 
consumers that this is the role of the Commission. The title of “ombudsman” should be 
retained, even if there is to be a board. 

Professional regulation 

The proposals in the Bill focus on complaints, and the Bill does not deal with other aspects of 
regulation, for example, training, admission to the profession, professional standards. 
Traditionally, the legal profession, like other professions, has enjoyed the privilege of self-
regulation, within a statutory framework. Within this framework, the system for dealing with 
complaints about the quality of legal services has been described as “joint regulation” or “co-
regulation”. In essence, this model provides for independent supervision of the self-regulatory 
processes operated by the relevant professional bodies. Unlike the Clementi review, which 
involved a wide –ranging review of regulation of the legal profession in England and Wales, 
the Justice 1 Committee had focused its investigation on complaints. While accepting that 
complaints procedures represent only a small part of regulation and self-regulation, the 
Justice 1 Committee acknowledged that the way the profession handled complaints was seen 
to be the main source of public concern about regulation generally. The focus on complaints, 
by the Justice 1 Committee and in the Bill is appropriate. However, in my opinion, the Justice 
1 recommendations achieved the right balance between the regulator, the public interest and 
the professions. It is a pity that the Bill has moved beyond these recommendations, resulting 
in a number of drawbacks with the proposed framework. 
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Justice 1 proposals 

The Justice 1 Committee concluded that the best option was to keep the present system of 
co-regulation, but to increase the independent element. This was to be done by introducing a 
single “gateway” for complaints, which would then be allocated to the relevant professional 
body for investigation. Although the Bill provides for this single gateway (by creating the 
Commission), this does not follow the model recommended by the Justice 1 Committee. In 
my view, the single gateway model suggested by the Justice 1 Committee, which envisaged 
enhanced powers for the ombudsman (involving investigation of the original complaint; 
enforcement of the ombudsman’s recommendations; conduct of general audits; prescription 
of timescales; directions to professional bodies to investigate complaints) would have ensured 
that the public had confidence in the system, but still enabled sufficient input from the 
profession. It follows therefore that I believe that the Bill should not be abolishing the Scottish 
Legal Services Ombudsman, but should be increasing its powers and enabling it to become 
the “single gateway” for receiving all complaints where local resolution has not been possible. 
Once received, complaints would normally be referred to the professional bodies for 
investigation, subject to monitoring by the ombudsman, and with the ombudsman being able 
to conduct investigations where appropriate. 

Specific concerns 

I have a number of specific concerns with some aspects of the Bill. 

Appeals 
I am concerned that there is no provision for appeal, either by the practitioner or complainant. 
While appeals are not normally available from ombudsman decisions, this is not normally 
problematic, as many ombudsmen (particularly in the public sector) make recommendations, 
which cannot be enforced in the courts. This lack of appeal, coupled with court enforcement, 
and a maximum £20,000 compensation, could have human rights implications. Although there 
is provision for the Commission to establish an internal review mechanism by an appeals 
team, I am not convinced that this would provide sufficient safeguards for the parties. 

Compensation (section 8)
The increase to £20,000, from the present £5,000, seems excessive. I wonder if such an 
amount is necessary, given the other remedies that are also available. I also wonder what 
effect this may have on the profession, given the problems with the appeals process, and the 
fact that determinations are enforceable. 

Conduct complaints (sections 4, 5) 
I am not convinced of the need to deal with conduct complaints differently from services 
complaints. There are often overlaps in these categories, and to separate them in this way 
may cause confusion.  

Duty to investigate (section 7)
Given the views I have expressed above, I believe it would be better if there were discretion, 
rather than a duty, to investigate, and thus most complaints could be referred to the 
professional bodies for investigation. 

Funding (sections 18, 19, 20) 
If the Justice 1 model were adopted, most of the costs of complaint handling would be borne 
by the profession, as now. Some additional funding would be needed by the enhanced 
Scottish Legal Services Ombudsman, and this should be borne by the profession. It should be 
for the profession to decide on an appropriate scheme for a levy on individual 
firms/practitioners.

Conclusion 

I agree that a “healthy justice system needs the legal profession to be efficiently and 
effectively organised and regulated in a transparent and accountable way” (Ministerial 
Foreward, Reforming complaints handling, Building consumer confidence), and I welcome the 
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introduction of a Bill which aims to achieve this. There is much that is good in the Bill (e.g. the 
power to oversee the profession’s handling of conduct complaints; the ability to reject 
frivolous and vexatious complaints; the establishment of a single gateway). However, I am not 
convinced that the mechanism proposed (the Scottish Legal Complaints Commission) will 
provide sufficient improvement on the previous system, and it may even be counter-
productive, by removing from the legal profession the responsibility for complaints. I consider 
that the better course of action would be to follow the Justice 1 Committee proposals, and 
enhance the powers of the Scottish Legal Services Ombudsman. This should be a more cost-
effective, and less bureaucratic way of improving the system, for the benefit of consumers. 

951



952



953



954



955



956



957



958



FINANCE COMMITTEE 
EXTRACT FROM THE MINUTES 
12th Meeting, 2006 (Session 2)

Tuesday 25 April 2006

Present:

Mr Andrew Arbuckle Mark Ballard 
Derek Brownlee Mr Frank McAveety 
Des McNulty (Convener) Jim Mather 
Dr Elaine Murray John Swinney 

Apologies were received from Ms Wendy Alexander. 

The meeting opened at 10.02 am. 

Legal Profession and Legal Aid (Scotland) Bill: The Committee took evidence on the 
Financial Memorandum from— 

Chris Graham, Team Leader, Access to Advice; Louise Miller, Legal Profession and 
Legal Aid (Scotland) Bill Co-ordinator; Mike West, Team Leader, Legal Services 
Team; and Elaine Hamilton, Legal Services Team, Scottish Executive.
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Scottish Parliament 

Finance Committee 

Tuesday 25 April 2006 

[THE CONVENER opened the meeting at 10:02]

Legal Profession 
and Legal Aid (Scotland) Bill: 

Financial Memorandum 

The Convener (Des McNulty): I welcome 
people to the 12th meeting in 2006 of the Finance 
Committee. I issue the usual reminder about 
switching off pagers and mobile phones. We have 
received apologies from Wendy Alexander. 

Agenda item 1 is consideration of the financial 
memorandum to the Legal Profession and Legal 
Aid (Scotland) Bill, for which we agreed to adopt 
level 2 scrutiny, which involves taking written 
evidence from bodies on which costs will fall. 
Today we will take evidence from Executive 
officials. I welcome to the meeting Chris Graham, 
who is access to advice team leader; Louise 
Miller, who is bill co-ordinator; Mike West, who is 
bill team leader; and Elaine Hamilton, who is from 
the legal services team. I understand that the 
Executive does not wish to make an opening 
statement. Is that the case? 

Louise Miller (Scottish Executive Justice 
Department): We are happy to go straight to 
questions from members. 

The Convener: In that case, I invite John 
Swinney to start us off. 

Mr John Swinney (North Tayside) (SNP): I
begin with a general point. I assume that the 
officials have seen the submissions that we have 
received from bodies such as the Law Society of 
Scotland and the Scottish Legal Aid Board. It is 
fair to say that the Law Society’s submission is 
pretty critical of the financial memorandum. What 
are your observations on the issues that the Law 
Society has raised? Do you accept any of its 
criticisms of the contents of the financial 
memorandum?

Louise Miller: I make the general observation 
that our difficulty with the Law Society’s written 
submission is that it does not offer any alternative 
costings. Although it is critical of our costings in a 
number of respects, it does not provide us with a 
concrete alternative basis to go on. We are more 
than happy to respond to specific questions about 
where the various figures in the financial 
memorandum have come from and how we have 
worked them out. 

We readily admit that many of the figures in the 
financial memorandum are best guesses. There 
are many imponderables. We do not know how 
many complaints the Scottish legal complaints 
commission will have to deal with when it has 
been set up. For example, we do not know where 
it will be located and we do not know to what 
extent it will employ staff who have transferred 
from the Law Society or the Scottish legal services 
ombudsman, and to what extent external 
recruitment will be needed. We have come up with 
our best guesses and we are more than happy to 
explain how they have been worked out. If the Law 
Society has alternative costings, we would be 
more than happy to examine those, but we have 
not received anything along those lines to date. 

Mr Swinney: Can we consider some specific 
points about the make-up of the estimates in the 
financial memorandum? The financial 
memorandum estimates that the commission will 
require between 50 and 60 staff. Will you share 
with the committee the basis on which that 
estimate was made? 

Mike West (Scottish Executive Justice 
Department): Yes. We based the estimate of 55 
to 60 staff on an estimated need for approximately 
40 adjudicators, who will be the case handlers. 
The Law Society of England and Wales consumer 
complaints service produced the figure that their 
adjudicators can handle an average of 100 
complaints per year. 

Our key estimate is that the commission will be 
dealing with approximately 4,000 service 
complaints in its first year of operation. That is 
based on the Law Society of Scotland’s figures for 
the past two years of about 3,700 and 4,700 
complaints respectively. Of course, those figures 
encompass complaints about service and conduct 
and they reflect a surge in complaints about 
endowment mis-selling. We therefore think that 
the estimate that the commission will have to 
handle 4,000 complaints is realistic and fair. 

Mr Swinney: Do you not think that that estimate 
of 4,000 complaints might be on the high side, 
bearing in mind what you just said about a peak in 
complaints relating to endowment mortgages?  

Mike West: We expect the current peak of 
endowment mis-selling complaints to fall away 
during the next year or two, but we also expect 
that the creation of the commission will attract new 
complaints. It will inspire greater consumer 
confidence and people might be more forthcoming 
in complaining. 

Mr Swinney: So you have taken the view that 
that level is likely to be sustained, although it might 
be for different reasons. 

Mike West: Yes; it is our best estimate. 
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Mr Swinney: You mentioned that the Law 
Society of England and Wales advised that an 
adjudicator could handle 100 complaints annually. 
Is the structure for handling complaints in England 
and Wales similar to the way in which you 
envisage that complaints will be handled by the 
commission? In effect, there will an early 
assessment of whether a complaint is admissible 
or worthy of consideration and then more detailed 
scrutiny will be carried out thereafter. Is the model 
in England and Wales similar to that? 

Mike West: It is broadly similar, but I would not 
say that it is exactly the same. The other 
allowance that we have made is that the 44 
adjudicators will have senior adjudicators who will 
be highly experienced, responsible post-holders 
who will be able to advise the adjudicators on 
specific cases. That is not set out in the bill 
because we intend to allow the commission to 
determine the precise nature of its staffing 
structure. We think that it is reasonable to estimate 
that there will be a need for senior adjudicators as 
well as the overall team of adjudicators. We 
envisage that they will be split roughly into five 
teams. Four teams will handle complaints and one 
team will deal with appeals. That is the provisional 
structure that we have worked on. 

Mr Swinney: What is the envisaged split 
between senior and more straightforward 
adjudicators? 

Mike West: There will probably be about five 
senior adjudicators to about 44 adjudicators. 

Mr Swinney: Have you estimated the salary 
cost of those adjudicators? 

Mike West: Based on the precedent of the 
financial ombudsman service, the salaries of the 
adjudicators would be at about B2 level in civil 
service terms—higher executive officer level. The 
salary levels of the senior adjudicators would have 
to be sufficient to attract the right calibre of people 
with the right level of experience. We estimate 
something in the region of £60,000 to £70,000 a 
year for the senior adjudicators.  

Mr Swinney: Are those decisions about salary 
levels subject to review by the commission once it 
is established?  

Mike West: Yes. 

Mr Swinney: Once established, could the 
commission take a different view on salary 
structures and levels, which might be higher or 
lower than the arrangements that are set out in the 
financial memorandum? 

Mike West: That is right. There is a provision in 
the bill that ministers should be consulted about 
salaries in prospect, but the intention is to allow 
the proposed commission flexibility in the light of 
experience. 

Mr Swinney: I want to push you further on your 
last point because the total cost is a major 
consideration in the financial memorandum. Would 
ministers apply a ceiling or cap to the likely budget 
and composition of the commission and say to it, 
“You can go to £2.8 million, but you can’t go any 
further than that because that would become an 
unreasonable cost on the profession”? Are 
ministers likely to take that approach? 

Mike West: It is difficult to anticipate what 
ministers might do. The annual budget and the 
work plan of the proposed commission have to be 
the subject of consultation with the legal 
profession and the professional bodies each 
January because it is the profession that will pay 
for the commission. That is an important 
mechanism that we have taken from the financial 
ombudsman service, which carries out an annual 
consultation, so that that there can be a debate 
between the commission and the profession.  

Mr Swinney: Where does the final 
determination of the budget rest? 

Mike West: With the commission. 

Mr Swinney: What is the role of ministers in that 
respect? 

Mike West: Ministers’ role is fairly remote and 
hands off in relation to the overall budget because 
that is for the commission to set up and develop in 
the light of the consultation with the profession. 

Mr Swinney: The point that I am driving at is 
that everyone across the board wants to avoid the 
costs of the commission becoming punitive on the 
profession. Therefore, I am trying to find out what 
the mechanism is to ensure that that does not 
happen. You said that there is to be an annual 
dialogue between the commission and the 
profession to set an annual budget plan and all 
that goes with it, but the bill provides no veto for 
ministers that would allow them to say that the 
commission has gone too far. 

Mike West: No. 

Mr Swinney: I have one other general point 
about the financing of the commission. The Law 
Society makes the point that all the costs of the 
proposed commission, with the exception of start-
up costs, are to be carried by the profession, but 
that currently the Executive pays out to the order 
of £400,000 a year to support the office of the 
Scottish legal services ombudsman. What thought 
has the Executive given to whether its present 
funding for the Scottish legal services ombudsman 
should continue to flow into the regulation of the 
legal profession? 

10:15
Mike West: Our provisional view is that the input 

of that funding to the commission seems 
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anomalous. In five or 10 years, people might ask 
why the Executive and the taxpayer were 
contributing to the costs of the commission to such 
a small extent and purely for historical reasons. 
Ministers have not reached a conclusive view on 
the matter but, for the time being, there is a 
general presumption against a contribution from 
the taxpayer via the Scottish Executive. 

Louise Miller: Two considerations lie behind 
that. First, the provisional view that has been 
taken is that the handling of complaints against 
lawyers should be paid for by the legal profession 
because that will locate in the right place the 
accountability for complaints against the 
profession. Secondly, the state will, indirectly, 
make a significant contribution through the many 
public sector lawyers in Scotland who have 
practising certificates. The normal practice is for 
employers to pay for practising certificates, so we 
expect that that is likely to be the case with the 
annual levy. As an employer of lawyers, the public 
sector will indirectly provide significant funding to 
the new body. At this stage, we simply do not 
envisage a direct financial contribution along the 
lines of the funding for the Scottish legal services 
ombudsman, as it is planned to abolish the 
ombudsman’s functions. 

Mr Swinney: To follow that line of argument, it 
is likely that a reasonable proportion of the 
£400,000 that goes to the Scottish legal services 
ombudsman will flow from the public sector to the 
commission through payment of the levy for public 
sector lawyers. 

Louise Miller: That is broadly correct. Under the 
current system, the Law Society’s complaints-
handling function is funded through the practising 
certificate fee. That is less visible than the new 
system will be, because there is no specific levy 
for that function—the fees are wrapped up in the 
practising certificate fee. The new system will be 
different in that there will be a separate annual 
levy that is directed specifically toward complaints 
handling. That will be more visible, but the 
principle will in essence be the same. As 
employers normally pay the practising certificate 
and associated fees, that mechanism provides a 
substantial public subsidy of the system. 

Mr Swinney: Has there been discussion with 
the Law Society about a reduction in the levies or 
fees that individuals will have to pay to the Law 
Society to fund its client relations activity, which 
will be scaled down? As the Law Society will 
spend less money on its complaints-handling 
mechanism, has there been discussion with it 
about the extent to which the fees and levies that it 
takes from practising solicitors will be reduced? 

Mike West: We expect a reduction in the 
practising fee, but the Scottish Executive does not 
have direct influence in that matter, which is for 

the Law Society. However, it is clear that when the 
commission is set up, the Law Society will no 
longer deal with service complaints, as the 
commission will deal with them. Therefore, the bill 
will result in savings for the Law Society, but that 
is a matter for the society to resolve with its 
membership. 

Louise Miller: The most recent count shows 
that the Law Society spends about £2.1 million a 
year on complaints handling. According to the 
information that we have from the society, about 
70 per cent of the complaints that it receives are 
pure service complaints, about 20 per cent are 
about conduct and the other 10 per cent are hybrid 
cases. The Law Society will still need to make 
provision to deal with about 30 per cent of 
complaints—the 20 per cent on conduct plus the 
conduct element of hybrid complaints. However, 
the figures show that it could save 70 per cent of 
£2.1 million. 

The Convener: Do you have a breakdown of 
how many of the service complaints are about 
fees?

Mike West: The Law Society does not deal with 
complaints about fees; such complaints are 
referred to the auditor of court so that the fees can 
be assessed. When a solicitor has charged a 
grossly excessive fee that bears no resemblance 
to a reasonable fee, it also becomes a conduct 
matter, which comes within the interest of the Law 
Society. However, the current system is that 
complaints about fees go to the auditor of court. 
That system has been the subject of research, 
which is to be published next month, by the 
research working group on the legal services 
market in Scotland. The group is recommending 
that the auditor of court system be reformed and 
modernised, but that will be done on a separate 
and slower track. 

The Convener: If you are dealing with the 
systems of regulation through a bill, why are you 
dealing with fees separately and later? 

Mike West: The functions of the auditor of court 
lie in two areas: first, dealing with and assessing 
judicial fees and, secondly, dealing with solicitors’ 
fees and complaints about solicitors’ fees. The 
Scottish legal complaints commission might not be 
the obvious body to have both functions in future, 
but that is still to be determined. Once the 
research working group’s report is published, the 
plan is for there to be a consultation on the 
options. The auditor of court function could remain 
with the court, it could go to a proposed Scottish 
civil enforcement agency, or it could go to the 
Scottish legal complaints commission. However, 
the matter has not been decided and a public 
consultation is required before a firm view can be 
taken.
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Louise Miller: A substantial part of what the 
auditor of court does now is not directly related to 
complaints against solicitors but is instead related 
to assessing what costs are properly recoverable 
in litigation once a case has been concluded. It is 
that dual function that is the difficulty with 
assuming that everything that the auditor of court 
does can properly be handed over to the Scottish 
legal complaints commission. A longer 
consultation process and further analysis are 
required to examine what should happen to the 
different functions that the auditor of court now 
carries out and to consider whether they should be 
kept together in the same place and, if so, where 
that should be. 

The Convener: I was not necessarily assuming 
that all the auditor of court’s functions would 
transfer, but even if just a proportion of them do, it 
would seem logical to decide how that will be 
handled before the Executive goes through the 
process of legislating to set up the Scottish legal 
complaints commission. Obviously, the Finance 
Committee is interested in the financial 
implications. I will leave the issue there. 

Mr Andrew Arbuckle (Mid Scotland and Fife) 
(LD): The Law Society’s submission expresses a 
fear that there will be a reduction in access to 
justice, particularly in areas that are often 
contentious, such as matrimonial law and 
conveyancing. Many lawyers operate on small 
margins in legal aid work. The fear is that the 
proposed levy will lead to practising lawyers 
withdrawing from those areas of work. How do you 
feel about that? 

Louise Miller: The key point is that there are 
two levies: the annual levy and the complaints 
levy. It will be for the Scottish legal complaints 
commission to decide, on the basis of initial 
analysis, and then adjust, on the basis of 
experience, first, what proportion it wants to take 
from each levy; and, secondly, how much the 
complaints levy should be in different 
circumstances. The bill states that the annual levy 
has to be paid by each practitioner in Scotland and 
must be the same for everyone, but the complaints 
levy can be varied. It can be charged at different 
amounts according to different circumstances. For 
example, there is obviously the potential for the 
commission—if it thinks that it is appropriate—to 
give special consideration to work in remote areas 
or to lower-value work. 

For example, it will be for the commission to 
decide how much should be charged to firms that 
operate in areas where the nature of the work is 
such that it is significantly more likely to attract 
complaints, even if the solicitor is doing a good 
job. Such issues can be built into consideration of 
how much the complaints levy should be in 
different types of case. There is also the wider 

question of how much should come from the 
complaints levy and how much should come from 
the annual levy, which must be paid by everyone, 
including in-house lawyers, large commercial firms 
and lawyers who tend not to attract many service 
complaints, because of the nature of their work. 
The commission will need to consider how cross-
subsidy should work in the system. 

Mr Arbuckle: However, the bill will not stipulate 
what should happen or give any advice to the 
commissioner on the matter. It will be totally up to 
the commission to decide. 

Louise Miller: The bill will not stipulate what 
should happen. It will give the commission flexible 
powers in this respect. We think that that is right. 
We need an independent body that has the 
expertise to make such decisions and that is able 
to make adjustments in the light of experience of 
any effects on the market. It would be wrong for 
ministers to start by taking a prescriptive approach 
to the issue that might subsequently turn out to be 
very wrong in terms of market impact. 

Mr Arbuckle: I want to follow up on John 
Swinney’s earlier question about levy setting. We 
may be guessing that the number of complaints 
that are made will be 4,000 or so. If there are 
many fewer complaints, that will obviously have 
implications for staff and for the levy. Is it possible 
for the levy to be reduced? 

Louise Miller: Yes—obviously that is possible. 
The commission will need to decide what 
proportion of its income it wants to take from the 
complaints levy to begin with. The figures that we 
have provided are based on 50 per cent coming 
from the annual levy and 50 per cent coming from 
the complaints levy. They are purely notional, for 
the purposes of providing an illustration. The 
commission could decide that it wants to take 
much more from the annual levy, as opposed to 
the complaints levy. It may go down that road if 
the number of complaints is smaller than 
anticipated and the fee per complaint gets too 
high. The commission will need to consider such 
matters in the light of consultations, research and 
experience of how the system operates once it is 
up and running. 

Mr Swinney: That goes back to one of the 
issues that I raised earlier. The complaints levy 
should be a disincentive for a solicitor to be unable 
to resolve a complaint with a client. I appreciate 
that such issues must be left to the commission, 
but you may need to reflect more on the extent to 
which the number of staff and personnel at the 
commission needs to be scaled down. The last 
thing that we want is to have a complaints 
commission set up with 60 staff, when its workload 
really justifies employing only 40, and for no one to 
bite the bullet and say that the commission does 
not need to employ so many people and that costs 
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should be scaled back to minimise the impact on 
the profession. I appreciate that those are issues 
for the commission, but it may be important to 
build into the bill some reflection of the fact that 
the commission must take account of workload, 
responsibility and throughput of cases, so that we 
do not end up creating a big bureaucracy that is 
serviced for the sake of servicing it, rather than a 
body that is fit for purpose. 

Louise Miller: I will need to check the text of the 
bill to be sure, but I think that Scottish ministers 
have powers specifically in relation to the staff of 
the commission—the number to be employed and 
the terms and conditions of staff. 

Mike West: There is also a provision in the bill 
that states:

“The Commission must secure so far as is reasonably 
practicable that, taking one financial year with another, the 
amount of the annual general levy and the complaints levy 
is reasonably sufficient to meet its expenditure.” 

Mr Arbuckle: The issue is who determines what 
is “reasonably sufficient”. I am concerned that the 
commission is in the driving seat with regard to the 
determination. However, I will put that issue to one 
side for the moment. 

You said earlier that you would give backing for 
several matters that were not clearly defined. Can 
you justify the figure that you have allocated to 
accommodation? 

10:30
Louise Miller: I will deal briefly with the previous 

point that we discussed, as I have now found the 
relevant provision. Paragraph 8 of schedule 1 to 
the bill says: 

“The Commission may (subject to any directions given 
…) appoint such other employees on such terms and 
conditions as the Commission may determine.” 

The paragraph empowers the Scottish ministers to 
give directions on matters that include the number 
of appointments and the terms and conditions of 
employment. Although the general intention is to 
take a hands-off approach to how the commission 
raises and balances its budget, ministers will have 
the power to ensure that staff numbers do not get 
out of hand, for instance. 

Mr Arbuckle: What is your justification for the 
figures on the commission’s premises? 

Louise Miller: Those figures came from internal 
advice from the Scottish Executive’s property 
division. According to the advice that we have 
received, the estimate is fairly generous. We are 
told that it is based on Edinburgh premises 
towards the upper end of the scale, so if the 
location review went in favour of a different and 
less expensive location, savings could be made. 

Dr Elaine Murray (Dumfries) (Lab): I will follow 
up questions about the complaints levy. Solicitors 
have told me that they are concerned about the 
financial impact on them if they are subject to 
vexatious complaints. If a person continually 
complains about a solicitor who is exonerated, the 
solicitor will still be required to pay the complaints 
levy. Solicitors are anxious about that and the 
commission will not want such vexatious 
complaints to add to its workload. What protection 
will be available to solicitors and the commission 
against vexatious complaints? 

Mike West: First, the commission will sift 
incoming complaints and will dismiss vexatious or 
frivolous complaints, on which no levy will be 
payable. The profession has asked why the 
complaints levy should be payable if the solicitor is 
exonerated, which is a good question. It is 
important that the complaints levy should still have 
to be paid if a solicitor is exonerated because the 
commission would otherwise have, or might be 
seen to have, a financial interest in upholding 
complaints. To put the commission in that position 
would be unacceptable. Although reasonable 
people would not accuse the commission of 
upholding complaints in order to attract revenue, 
the idea would be damaging. 

Mr Arbuckle: I will ask about two other 
expenditure proposals. The Law Society of 
Scotland describes your figure of £40,000 for 
training staff as “hugely optimistic”. On what basis 
was that figure calculated? 

Louise Miller: That was an attempt to split the 
difference between two figures that we have. The 
Scottish legal services ombudsman does not 
spend much on staff training—about £300 per 
annum per member of staff—whereas the 
consumer complaints service of the Law Society of 
England and Wales spends about £1,000 a year 
per member of staff, which would take the 
commission’s cost to £60,000. We have split the 
difference, but towards the more generous end of 
the scale. The figure is a bit of a guesstimate, but 
it is reasonable in the circumstances. 

Mr Arbuckle: The Law Society of Scotland has 
expressed concern about future costs as a result 
of subordinate legislation and has said that 
£20,000 is a grossly low estimate. What is your 
view?

Louise Miller: I think that that figure is for 
consultancies; it is difficult to estimate what the 
commission will spend on that and the amount 
could fluctuate greatly from year to year. The 
consumer complaints’ service in England and 
Wales has said that it has had little need so far to 
take external legal advice, so it does not have 
significant costs for that. On the other hand, if 
somebody took the commission to judicial review 
in a particular year, £20,000 might consume much, 
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if not all, of the budget for that. We think that the 
cost might be a lot less than £20,000 in many 
years, but we accept that it could be significantly 
more in years when there is a particular need for 
expert legal advice. 

Mr Arbuckle: We have concentrated on 
expenditure, but the financial memorandum 
indicates that considerable savings could be 
made. Where would they be made and can you 
quantify them? 

Louise Miller: Can you point us to the relevant 
paragraph in the financial memorandum? 

Mr Arbuckle: It is certainly in the financial 
memorandum, but I might have to come back to 
you on where it is. 

Louise Miller: The savings might refer to the 
Law Society of Scotland’s savings from not 
handling service complaints any more. 

Mr Arbuckle: So it would be a transfer of costs 
rather than a saving. 

Louise Miller: It could be, but I would need to 
look at the precise paragraph in the financial 
memorandum and ascertain to what it refers. 

Mr Arbuckle: Perhaps we can come back to 
this question, convener. 

The Convener: We can deal with it in 
correspondence. 

Mr Swinney: On the training costs that Andrew 
Arbuckle mentioned, the financial memorandum 
assumes that there will be a low turnover of staff, 
but the Law Society disputes that. Intriguingly, it 
says in its submission that there is a high turnover 
of staff in its client relations office because it is a 
stressful situation in which staff 
“deal with difficult complainers and indeed it must be said, 
difficult solicitors.” 

I thought that the latter point was an interesting 
observation on the situation. 

You estimated a £40,000 budget for training 
costs, which would be roughly £1,000 per member 
of staff per annum. Is that a robust estimate, given 
the Law Society’s observation that there is a 
propensity for high staff turnover, which would 
have an implication not just for training costs but 
for recruitment costs in subsequent financial 
years?

Louise Miller: That estimate could be optimistic, 
but the basis of our approach is that the staff will 
perform a specialist function. I imagine that many 
of them would be recruited because they had a 
background of handling consumer complaints. 
That is a stressful job, but many of the staff will be 
accustomed to dealing directly with dissatisfied 
members of the public and with people who might 
be aggrieved that complaints had been made 
about them. 

The assumption that there will be little or no 
turnover applies only to the early years of the new 
organisation. It has been assumed that there will 
be new members of staff in post who will perform 
a specialised role. We did not anticipate there 
being a large exodus of staff in the first few years 
of operation. Inevitably, as the life of the 
commission wears on, staff turnover will kick in. 
After a few years, people might move on to 
pastures new. They will think about finding other 
employment—for example, a job with a better 
salary or a different experience. We do not 
assume that there will be zero turnover for all time. 
Our estimated training budget is for the 
commission’s initial phase of operation, so we 
could be wrong about the cost—it is difficult to tell. 

Mr Swinney: There is an implicit assumption in 
the financial memorandum that some of the 
people who are working in the Law Society’s client 
relations committee will transfer to the Scottish 
legal services commission. What financial 
assumptions have been made about that transfer, 
bearing in mind the need to maintain levels of 
remuneration, pension entitlements and so on 
when staff transfer from one organisation to the 
other?

Louise Miller: At the moment, the financial 
memorandum makes no assumptions about that. 
We know that the level of salary that we have 
assumed for the case investigators is broadly 
similar to what the ombudsman’s staff will be paid. 
We do not have detailed information about what 
the various members of the Law Society’s 
complaints handling staff are paid and you are 
right to suggest that that could significantly affect 
the figures. However, we have no idea how many 
people will transfer to the new body. I suspect that 
that will very much depend on the outcome of the 
location review. If the location review does not 
suggest that the body should be located in 
Edinburgh or somewhere close by, I suspect that 
very few of the Law Society’s staff will transfer. 
The assumptions in the financial memorandum are 
based on the civil service B2 pay scale, which is 
what we would be looking at with regard to 
external recruitment. We also believe that that is 
broadly right with regard to the ombudsman staff. 
However, if lots of the Law Society’s staff 
transferred, our figure might not be correct. 

Mr Swinney: Paragraph 125 of the financial 
memorandum gives a figure of £38,000 for 
recruitment. You are talking about recruiting about 
60 staff, so that figure strikes me as being a bit 
light. I am not quite au fait with the newspaper 
advertising costs in Scottish newspapers, but I 
daresay that they are pretty significant. What is the 
basis of your assumption? 

Louise Miller: We estimated advertising costs 
of £32,000. In fact, we factored in the same 
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advertising costs in relation to the commission 
members. That sum is based on recent 
experience of running a recruitment exercise with 
advertisements in two editions of The Herald and 
The Scotsman, which cost £32,000. Inevitably, our 
estimates might be slightly out of date by the time 
we come to place the adverts. That is a risk in 
relation to all of the costs that we are discussing.  

Mr Swinney: Is that £32,000 estimate based on 
a comparable media advertising campaign? 

Louise Miller: I think that the estimate is based 
on the advertising that we did to recruit a 
replacement for the outgoing Scottish legal 
services ombudsman.  

Mike West: It was for the staff of the Scottish 
legal services ombudsman.  

Louise Miller: Yes, that is correct. I apologise.  
The Convener: Did you have any thoughts 

about a mechanism that would lead to a significant 
reduction in the number of complaints and, 
therefore, to a significant reduction in the cost of 
dealing with the complaints? To pick up Jim 
Mather’s repeated phrase, was the mechanism 
designed with continuous improvement in mind? 
How will what you are doing result in a better 
system? 

Mike West: The overall policy that underlies the 
bill is that, wherever possible, complaints should 
be resolved at local level by the lawyer or the legal 
practitioner, which will mean that complaints will 
not come to the commission in the first place. The 
commission has the power to refer premature 
complaints back to the local level if the complainer 
has not taken up the complaint with the legal 
practitioner. That is an important part of the policy. 
Lawyers should, increasingly, deal with complaints 
locally. Of course, the complaints levy provides an 
incentive for them to do so, but the Law Society 
has strongly supported that development. The fact 
that it has a practice rule for law firms that requires 
them to have a complaints partner is evidence of 
its vigorous promotion of that initiative. 

The Convener: You have described the 
mechanism through which complaints are 
handled. How can we improve the system such 
that fewer complaints are generated, and how will 
the system that the bill creates for dealing with 
complaints impact on that? 

Mike West: The bill sets out a number of 
functions for the commission on the dissemination 
of good practice. Each year, the commission will 
assess what comes from the profession by way of 
complaints and will analyse the issues that cause 
problems. It will give feedback to the profession 
and the professional bodies by disseminating the 
good practice that emerges from that experience. 

The Convener: I will finish with a comment on 
how the financial memorandum has been put 

together. It would have been helpful to have the 
basis on which some of the assumptions have 
been made—which you have told us about in your 
answers to our questions—spelled out much more 
clearly. For example, the memorandum does not 
deal explicitly with the possible implications of the 
commission’s location in Edinburgh, or the grades 
at which you assume staff will join the 
commission. Such issues’ having been dealt with 
explicitly would have alleviated the need for us to 
ask questions about them. 

I thank the witnesses for coming along. We will 
have a brief suspension before we move on to the 
next item and our next witness takes his seat. 

10:46
Meeting suspended. 
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Legal Profession and Legal Aid (Scotland) Bill – Stage 1: The Deputy Minister for 
Justice (Hugh Henry) moved S2M-4713—That the Parliament agrees to the general 
principles of the Legal Profession and Legal Aid (Scotland) Bill. 

After debate, the motion was agreed to ((DT) by division: For 115, Against 1, 
Abstentions 2). 
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Legal Profession and Legal Aid 
(Scotland) Bill: Stage 1 

The Deputy Presiding Officer (Trish 
Godman): The next item of business is a debate 
on motion S2M-4713, in the name of Cathy 
Jamieson, that the Parliament agrees to the 
general principles of the Legal Profession and 
Legal Aid (Scotland) Bill. 

14:57
The Deputy Minister for Justice (Hugh 

Henry): We want a Scottish justice system that is 
fit for the 21st century. It must meet the changing 
needs of families and communities in today’s 
Scotland. We want laws that meet the needs of 
our society and we need to recognise the high 
expectations that consumers have of public 
services. We also need to acknowledge the 
demand for accountability and transparency in the 
delivery of those public services. 

The Legal Profession and Legal Aid (Scotland) 
Bill is yet another part of our modernisation of the 
justice system. It seeks to ensure that we build on 
the excellence of our legal services while 
responding to the demands of 21st century 
Scotland. By doing that, we will improve access to 
the justice system for everyone. 

The bill proposes a number of significant 
measures. To improve the access that I 
mentioned, the bill will enable the Scottish Legal 
Aid Board to fund non-lawyers who have expertise 
in specialist areas. The bill already provides for 
those advisers to access case-by-case funding, 
and I am happy to confirm that at stage 2 we will 
introduce  proposals for the board to provide block 
grant funding as an additional route. I am grateful 
to all the representatives from advice and 
information services who have given evidence 
supporting that change and who have talked with 
us more informally about how it would work. We 
have listened and believe that the additions to the 
bill will bring further improvements to how we meet 
unmet legal needs in future. 

The bill also provides for new rights of audience 
in court. Section 42 paves the way for 
commencement of sections 25 to 29 of the Law 
Reform (Miscellaneous Provisions) (Scotland) Act 
1990. That will open up rights of audience in 
courts and rights to conduct litigation to members 
of professional organisations other than legal 
professional bodies, subject to a rigorous vetting 
process. That will increase access to justice and 
increase competition. 

As well as improving public access to legal 
services, it is right that the bill should reflect public 
demand for the accountability and transparency 
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that I mentioned. We want complaints against the 
legal profession to be dealt with quickly and we 
want lawyers to deal with complaints at source 
wherever possible. However, when dialogue 
breaks down and agreement is not possible, the 
public must have confidence that complaints will 
be resolved effectively and impartially. I 
acknowledge the efforts that the Law Society of 
Scotland and the Faculty of Advocates have made 
in recent years to improve the complaints system, 
but the idea lingers in the public’s mind that, in 
investigating complaints against lawyers, the legal 
profession is neither impartial nor transparent. 

The bill therefore provides for the creation of the 
Scottish legal complaints commission to deal with 
consumer complaints. Its board will have a non-
lawyer majority, so consumer interests will be well 
represented at the organisation’s heart. 
Appointments will be made by the Scottish 
ministers and the appointments process will be 
subject to oversight by the Scottish commissioner 
for public appointments, which will ensure that 
appointments are made on merit. 

Phil Gallie (South of Scotland) (Con): Will the 
minister take an intervention on that point? 

Hugh Henry: I will give way after I finish the 
next section of my speech, which is on the same 
issue.

We believe that our proposals comply with the 
European convention on human rights and will 
allow the commission to be independent, but we 
recognise the concerns that have been expressed. 
To underline our commitment to the commission’s 
independence, we will lodge amendments at stage 
2 to remove ministers’ power of general direction 
in relation to the commission; to create a role for 
the Lord President in the removal of commission 
members; to provide security of tenure for 
commission members, who will serve a fixed term 
of four to six years; and to restructure the 
commission’s decision-making procedures to 
ensure that formal determinations of complaints 
are made only by commission board members. 

Phil Gallie: The question that I intended to ask 
about the ECHR has been answered, but other 
ECHR aspects arise, particularly in relation to the 
penalties that will be imposed on solicitors who 
have shown that they have not erred but who may 
have to pay a hefty price because of errant 
complainants. Is the minister convinced that the 
bill complies with every aspect of the ECHR? 

Hugh Henry: That is a new ECHR argument 
that has not been raised with me before, but we 
are convinced that the bill is ECHR compliant. 
Ministers have satisfied themselves and the 
Presiding Officer has been satisfied that the 
proposals are ECHR compliant. The further 
measures that we have taken will provide further 

confidence that the bill is completely ECHR 
compliant. 

The complaint-handling reforms that are 
proposed in the bill have their roots in the 
recommendations that were made by the Justice 1 
Committee in the previous session, but some of 
the changes that I have mentioned and some 
other changes build on work that was done by the 
Justice 2 Committee, which I thank for the 
thorough job that it did and the report that it 
produced. 

The paper “Reforming Complaints Handling, 
Building Consumer Confidence Regulation of the 
Legal Profession in Scotland Consultation” 
attracted more than 500 responses and our 
consultation paper “Advice for All: Publicly Funded 
Legal Assistance in Scotland—The Way Forward” 
also attracted a significant number of responses. 
From the responses that we received, it was clear 
that lapses from high professional standards—
however rare—could have severe consequences 
for people. We concluded that an independent 
system was needed not only to resolve disputes 
but to achieve consumer confidence. The bill will 
therefore empower the commission to investigate 
and adjudicate on complaints about service that 
can include an element of negligence. The 
commission’s services will be free of charge to 
complainers. 

The bill will increase the financial compensation 
that is available when a complaint is upheld. The 
maximum compensation level for service 
complaints will rise from £5,000 to £20,000. I 
stress that the new level is a maximum award and 
not an average payout. It is intended to cover 
cases of significant loss that was caused by 
negligence. 

The bill will leave the investigation of conduct 
complaints with the professional bodies but will 
give the commission some oversight powers. The 
bill will also introduce financial compensation of up 
to £5,000 for conduct complaints. That strikes a 
balance between recognising the professional 
bodies’ role in regulating their members and 
boosting public confidence in their regulatory 
procedures. 

Mr John Swinney (North Tayside) (SNP): Will 
the minister give way? 

Mike Rumbles (West Aberdeenshire and 
Kincardine) (LD): Will the minister take an 
intervention?

Hugh Henry: I give way to Mike Rumbles. 

Mike Rumbles: I am aware that the maximum 
compensation level rose from £1,000 to £5,000 
recently. Why did the minister choose to increase 
the level to £20,000? I have been asked that many 
times. 
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Hugh Henry: The £5,000 figure that I mentioned 
in my latter point is the proposed new maximum 
compensation for conduct complaints. The £5,000 
that I mentioned earlier, which is the figure to 
which Mike Rumbles refers, is the current 
maximum compensation for service complaints. 
We want to achieve a situation in which the 
commission can deal with as many complaints as 
possible without having to resort to court action. 
That provision in the bill reflects the nature of 
many of the complaints that are received. The bill 
provides for the potential to award a significant 
amount to cover loss and injury, but the amount 
proposed is not, in today’s world, out of order with 
what people might be expected to pay. When I 
consider the Financial Ombudsman Service, I am 
confident that the new commission will use those 
powers appropriately. 

Returning to conduct complaints, I can also say 
that, in addition to the other points that I have 
made, we will increase the non-lawyer 
membership of the Scottish Solicitors Discipline 
Tribunal to 50 per cent. 

Mr Swinney: Will the minister give way? 

Hugh Henry: I will just make this final point 
before giving way to Mr Swinney. 

The funding for complaint handling will continue 
to be provided by the legal profession but with a 
two-levy system of funding: an annual general levy 
will be payable by all practitioners and a specific 
levy will be payable by practitioners when a 
complaint is made against them. Having listened 
to the evidence presented to the Justice 2 
Committee regarding the complaints levy, we will 
lodge an amendment at stage 2 so that the levy 
will apply only to upheld complaints. That 
amendment will reinforce the polluter-pays 
principle. 

Mr Swinney: On the handling of conduct 
complaints, the minister said that the commission 
will have a power of oversight in relation to 
conduct complaints that have been handled by the 
professional organisations. Section 16(2)(6) of the 
bill provides that
“the Commission may direct the professional organisation 
to comply with that recommendation” 

if the commission is dissatisfied with the way in 
which the professional organisation has handled a 
conduct complaint. Is that power greater than the 
power that the Scottish legal services ombudsman 
has had? What does the minister envisage the 
commission being able to do in such 
circumstances? 

Hugh Henry: That is a fairly substantial 
question, but I do not have time to go into the 
details to do it justice. I will write to Mr Swinney on 
that issue and copy the correspondence to the 
Justice 2 Committee for its information. 

The legal aid provisions in the bill are part of a 
broader programme of work to improve the 
delivery of publicly funded legal assistance. The 
Scottish Legal Aid Board has worked in 
partnership with local authorities and advice 
providers to explore different models for delivering 
advice. The board has also shown its willingness 
to explore new methods of working to improve 
access and to achieve better use of scarce public 
resources. The Public Defence Solicitors Office is 
an example of that. At present, I am considering 
proposals—this relates to a point that Jim Wallace 
raised earlier this afternoon—to expand the 
network of PDSO offices. Such an expansion 
could, I believe, allow the provision of advice and 
representation to people at a number of further 
locations throughout Scotland. In doing so, I will 
bear in mind the point that Jim Wallace made 
about Kirkwall. 

Maureen Macmillan (Highlands and Islands) 
(Lab): As the minister knows, the public 
defender’s role in the criminal legal aid system has 
been very successful in Inverness. Does he recall 
the correspondence that I have had with him about 
the difficulty of accessing civil legal aid 
representation by solicitors in rural courts in the 
Highlands? Will the minister consider piloting a 
service in the Highlands to provide a publicly 
funded civil legal aid practitioner so that we can 
ensure that people have representation in courts 
where no private firm of solicitors is available? 

Hugh Henry: Maureen Macmillan has pre-
empted the next point in my speech. I recognise 
the concerns that she, along with Jim Wallace and 
others, have raised. On a number of occasions, 
Maureen Macmillan has written to me about the 
problem that exists in remote rural areas. Today, I 
am pleased to announce that the Scottish Legal 
Aid Board will develop a similar network of publicly 
employed solicitors to provide extra help to the 
public in matters of civil law in areas where there 
may be unmet demand. Such a development 
represents a major step towards our goal of 
having a well-planned system in which people get 
the advice they need from whoever is best placed 
to provide it. 

The Deputy Presiding Officer (Murray Tosh): 
Minister, I can give you another couple of minutes. 

Hugh Henry: A great deal of work has also 
been done to improve publicly funded advice in 
Scotland. A number of changes have been made 
to the legal aid system to reflect and underpin 
reforms such as those dealing with High Court 
procedures. We are considering proposals for the 
extension of eligibility for civil legal aid. We have 
also authorised the Scottish Legal Aid Board to 
extend the payment period for instalments of 
contributions in civil cases, thereby making it 
easier for people on modest incomes to benefit 
from legal aid. 
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The bill proposes a package of reforms that is 
intended to promote high standards in legal 
services and to ensure access to those services 
for all of Scotland’s people. I believe that the bill 
reflects the will of Parliament. More significantly, I 
believe that it serves the best interests of those 
whom we represent. I have pleasure in 
commending the motion to the Parliament. 

I move, 
That the Parliament agrees to the general principles of 

the Legal Profession and Legal Aid (Scotland) Bill. 

The Deputy Presiding Officer: A number of 
members who wish to speak in the debate, 
according to my script, and who are present in the 
chamber have not pressed their request-to-speak 
buttons. I would be obliged if they would do so. 

15:11
Mr Kenny MacAskill (Lothians) (SNP): I

concur with a great deal of what the minister has 
said. It is important to put on record at the outset 
that Scotland has been well served by its legal 
system and its legal profession. This is the 21st

century and we need to deal with the changed 
society that now exists, but we must recognise 
that our legal system has served us well for 
hundreds of years. It has had its faults and it still 
has its quirks, but in the main it has been good for 
us and we should take pride in it. The legal 
profession is often disparaged and an influx of 
comedy from the United States seems to have 
made it the butt of all jokes, but it is a profession in 
which I was happy to serve for many years. The 
legal profession in Scotland has had a few rogues 
and has made mistakes on occasion, but in the 
main it has served us well. People in the 
profession do a good job, regardless of the 
capacity in which they are operating, and Scotland 
benefits from them. That should not be forgotten. 

However, the minister is correct to say that we 
live in a changed society. People have different 
expectations and we must change with the times. 
The question of complaints, in particular, has 
caused a great deal of angst. Previous 
committees, as well as the Justice 2 Committee, 
which is considering the bill, have addressed that 
issue. At one stage, the Law Society resisted 
change in the handling of complaints, but it now 
correctly accepts that that is required. I accept that 
in most instances the Law Society acted fairly and 
that people received good treatment, but there 
was a perception that that was not the case. 
Justice not only needs to be done, it needs to be 
seen to be done. The general public did not 
believe that they were well served when making 
complaints against solicitors, so change had to 
take place, irrespective of what was happening. 
We should welcome the fact that the Scottish 
Legal Aid Board has decided to deal with the issue 

in conjunction with the Executive, instead of being 
dragged along kicking and screaming. We must 
work together. 

I return to some points that were made 
yesterday about the role of the Opposition in the 
chamber. The Parliament is obliged to get the law 
right in this area. The minister is correct to say that 
we are trying to update the organisation of the 
legal profession. There are aspects of legal aid, 
both civil and criminal, that need to be addressed 
in the 21st century, and we intend to work with the 
Executive on those. 

We support the general principles of the bill. 
Some matters have been raised with us by the 
Law Society and other organisations, all of which 
will doubtless have lobbied the minister in the first 
instance before turning to us. The minister has 
addressed some of those points and we welcome 
the fact that he has taken them on board. There 
are other matters on which we think action needs 
to be taken. The minister is correct to pay tribute 
to the Justice 2 Committee for its work, because it 
has given a great deal of consideration to those 
matters. It is important that we try to get right 
legislation that is not simply for the next four years 
or for the term of the Lib-Lab Executive but which 
creates a framework for the handling of complaints 
and for aspects of the operation of legal aid that 
will serve us for some time. 

There are some matters of concern. We hope 
that the issue of the independence of members of 
the commission will be addressed to some extent 
by the concessions that the Executive has made 
and the amendments that it intends to lodge. 
Doubtless we will receive responses from others if 
they do not think that the changes are adequate. 
We can deal with those responses at that time. 

It was appropriate for the Justice 2 Committee to 
raise the issue of who pays, as it has been of 
great concern to firms and members of the 
profession. It is iniquitous that if a complaint 
against an individual is not upheld, they should be 
required to pay. That is a sword of Damocles 
hanging over people. Solicitors will have problems 
paying for the operation and administration of the 
system and there will be no alternative for the 
profession but to meet the cost. However, what 
has been proposed is iniquitous and we hope that 
it will be addressed.

Distinguishing between service, conduct and 
negligence complaints is difficult and the subject 
was scrutinised intensely by the committee. In 
instances of overlap there will be times when the 
wisdom of Solomon will be required. Our position 
is that conduct, service and negligence complaints 
should be separated and we are glad that the 
Executive accepts that principle. However, there 
will be times when we will be required to leave it 
up to those who are entrusted with operating the 
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system to use their common sense to try to work 
out some practicalities. We cannot provide for 
every scenario in legislation. 

We welcome the announcements about the 
provision of legal aid both in the bill and in the 
minister’s speech today because it is a growing 
problem that we must address. We in Scotland 
must try to reach a consensual view on the matter; 
otherwise we will sleepwalk into disaster. We 
already have problems with the availability of 
dentists in this country, not simply in rural areas 
but in housing schemes and other areas in urban 
Scotland. There is a danger that we will wake up 
one day to find that there are no criminal or civil 
lawyers in rural parts of Scotland or in other areas, 
unless we make some changes. That is not to say 
that the changes will be easy or simple and we 
have a great deal of sympathy with the Executive.

The proposal to transfer legal aid in solemn 
proceedings to the Scottish Legal Aid Board is 
appropriate. The current system causes a great 
deal of angst among the general public because of 
the almost automatic provision of full legal aid to 
someone facing a serious criminal charge; there is 
no scrutiny of their income and they do not have to 
make any contribution. At the same time, the lady 
separated from her husband after a lifetime of 
domestic violence, trying to keep the children 
warm, clothed, fed and housed, faces a 
substantial bill. That is manifestly unjust and 
needs to be addressed. There is no simple way of 
charging and we need to provide for those who 
currently lose out. That problem cannot be 
addressed in the bill alone, however—at some 
stage, we have to consider the provision of 
services, although the minister is correctly tackling 
the issue by extending the scope of the bill to civil 
assistance.  

The final thing that we must do was the subject 
of a written answer that I received yesterday. 
Although I appreciate how such a situation has 
occurred, those who do important work that can be 
dealt with only by qualified solicitors must be 
properly paid and not have to make up their 
complaints levy by doing marginal work such as 
photocopying and taking statements. When the 
Executive instructs a private firm of solicitors and a 
trainee or paralegal is paid at a higher rate than a 
legal aid lawyer defending in a terrorism or murder 
trial, there is something wrong. That must be 
tackled and cannot be addressed in the Legal 
Profession and Legal Aid (Scotland) Bill alone. 
However, we support the general principles of the 
bill and will work happily with the Executive to try 
to get things right for the 21st century. 

15:18
Margaret Mitchell (Central Scotland) (Con): I

confirm that the Scottish Conservatives welcome 

and support the general principles of the bill: 
namely to improve the handling of complaints 
against legal practitioners in Scotland and to try to 
ensure better co-ordination of the delivery of 
publicly funded legal aid. 

I will deal first with the provisions on legal aid 
and legal representation. The bill enables legal 
representation to be provided by a wider range of 
professional bodies, which is certainly to be 
welcomed. We also look forward to hearing more 
details of the extent to which the Public Defence 
Solicitors Office will be involved.

We support the provision to allow the Scottish 
Legal Aid Board to fund specialist advisers who 
are not lawyers. I am pleased that the minister 
recognised the clear and distinct administration 
and resource problems that would have been 
created by the provision of case-by-case funding 
and confirmed that it will be addressed at stage 2 
with an amendment to add block grant funding and 
thus safeguard agencies’ ability to concentrate on 
providing advice. 

On the provisions to improve the handling of 
complaints against the legal profession, I share 
people’s unease at the proposal to give the Law 
Society the dual role of being responsible both for 
promoting and for policing the profession. Criticism 
of such self-regulation has led to a move to co-
regulation with a multilayered regulatory 
framework involving ordinary courts and various 
professional bodies. Despite that, the current 
system is still seen as being heavily weighted in 
favour of the practitioner. 

As a result, the bill proposes the creation of a 
new independent statutory body, the Scottish legal 
complaints commission, which will have a non-
lawyer majority and which will take over the 
Scottish legal services ombudsman’s role in 
overseeing service complaints. I acknowledge that 
such a measure is intended to promote 
consumers’ interests—indeed, that aim is at the 
heart of the bill. However, despite the minister’s 
announcement of the amendments that he intends 
to lodge at stage 2, we still need clarity about the 
considerable powers that the bill will confer on the 
Scottish ministers. 

Under the bill, a minister has the power to 
appoint or dismiss commission board members; 
approve the appointment of the chief executive; 
direct the commission on the appointment of 
employees and their terms and conditions, 
including their salary; change the commission’s 
duties and powers—which, in itself, is a huge 
power; and direct the commission in the exercise 
of its functions. 

The minister has said that he wants to establish 
a commission that provides a dispute resolution 
service independent of the legal profession. 
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However, we still need clarity over the crucial 
question whether the commission will be 
independent of the Scottish Executive. The 
powers that the current bill seeks to give the 
Scottish ministers will compromise the 
commission’s necessary independence and, in 
fact, strike at the very heart of our democracy. 
That said, I am very pleased that the minister has 
partly acknowledged that point in the amendments 
that he intends to lodge, especially in the proposal 
to involve the Lord President of the Court of 
Session in appointments to the commission. 
Without its independence, the commission will not 
fulfil its intended role. Worse still, it will become 
almost a branch of the Scottish Executive. 

Other amendments must be lodged at stage 2 to 
address legitimate concerns about provisions to 
deal with complaints about inadequate 
professional service. At the moment, the Scottish 
courts determine issues of fact and law in 
negligence. As other members have pointed out, 
the commission would take over that responsibility 
and would be able to order payment of 
compensation up to £20,000. Serious concerns 
have been expressed about whether such a 
provision complies with the ECHR, given that, 
despite the minister’s assurances, it is unclear 
whether, even under the terms of his proposed 
amendment, the commission would be 
independent and impartial. Moreover, there is no 
external right of appeal if the commission upholds 
a service complaint. A more worrying prospect is 
that many firms that currently act for charitable 
organisations either free of charge or at reduced 
fees might decline such work for fear of being 
subject to Court of Session litigation from every 
member of those organisations. 

The bill is well intentioned. However, despite the 
amendments that have been outlined today, I 
believe that huge question marks still hang over 
the commission’s independence from the Scottish 
Executive and the limits on the access to free 
independent advice that the bill is intended to 
promote. 

15:24
Jeremy Purvis (Tweeddale, Ettrick and 

Lauderdale) (LD): The relationship between an 
individual and his or her solicitor is very important. 
For many people, it will be a straightforward 
matter, but for other clients, it will affect their lives 
and livelihoods. For example, in family law, the 
relationship is often very personal, and when it 
breaks down, there needs to be, as the minister 
rightly said, an impartial and transparent 
mechanism for resolving disputes and, where 
necessary, determining culpability if there has 
been poor or inadequate professional service. 

The committee received much evidence during 
its consideration of the bill’s general principles and 

I believe that we were able adequately to weigh 
support for the main aspects of the bill against 
some of the concerns about it. Of course, the 
issue is polarised between those who believe that 
every lawyer is a crook and those who argue that 
the status quo is perfectly fine and fit for purpose. 
The committee resolved that the current system—
under which lawyers police themselves for service 
issues—is not fit for purpose. That is not 
necessarily a criticism of the dedication of the Law 
Society of Scotland, but a recognition that there is 
a strong case for reform. 

We have accepted the bill’s general principle of 
reforming the handling of complaints from people 
who believe that their solicitors provided them with 
inadequate services. Fundamentally, we believe 
that every effort should be made to resolve 
complaints at source. That has not been 
emphasised so far, but a fundamental point of the 
evidence from the ombudsman and others was 
that a system that solves problems through 
mediation—which is included in the bill—or early 
dispute resolution will be far more effective than a 
bureaucracy. Nevertheless, there are times when 
that cannot happen or when it fails, so we need to 
consider the practicalities of a new system and 
how it should operate. 

I will comment on the organisational aspects of 
the proposals for a Scottish legal complaints 
commission, such as whether it should consider all 
complaints—service and conduct complaints—
and, if not, how it should co-operate with the Law 
Society. I am happy that the commission will 
handle the complaints about service, which are 
about consumer issues by and large, and that 
complaints that are more about unfitness to 
practise because of personal conduct should 
remain with the profession.  

Of course, there will be cases in which a single 
complaint has dual or multiple aspects that involve 
a service complaint as well as raise questions of 
conduct. It is important that there be clarity on 
such cases, especially as the proposed changes 
are designed to improve the system and make it 
more straightforward, rather than more confusing. 
Therefore, I am pleased that the minister has 
indicated that amendments will be lodged at stage 
2 to address the committee’s concerns, especially 
as compensation for an upheld conduct complaint 
will be up to £5,000 and for inadequate 
professional service will be as much as £20,000. 

Mr Swinney: On the divide between service and 
conduct complaints, will Mr Purvis say a bit more 
about what he would expect to be in the 
amendments to provide the necessary clarity 
when the bill goes to stage 2? 

Jeremy Purvis: I am happy to do so. In 
correspondence with the committee, the minister 
has indicated that there will be a duty on the 

984



27445 7 SEPTEMBER 2006 27446

complaints bodies—the commission and the Law 
Society—to operate a clear protocol for handling 
cases. That can be drawn up only between the 
commission and the Law Society once the 
commission has been established. I am satisfied 
that it is the role of the Parliament and the minister 
to say that that should happen. It will be up to the 
commission, and it will be in its interest to ensure 
that the procedures are strong. 

I will turn to a couple of other substantial areas. 
The proposed changes mean that many solicitors 
will stop offering legal aid services and that many 
solicitors will cease business for certain types of 
work in rural areas or for vulnerable groups. Also, 
the proposed maximum compensation award for 
IPS of £20,000 will mean that some solicitors will 
simply cease working altogether. 

I deviated from the committee’s majority view 
when it stated that it was satisfied with the bill’s 
proposal for a levy on solicitors against whom a 
complaint has been made. The proposal that there 
should be a rough 50:50 split between a set levy 
and a complaints levy to fund the commission 
suggests that the complaints levy would raise 
substantial funds. The bill’s accompanying 
documents suggest a levy of around £300. That 
raises the difficulty that, in a small number of 
cases, an individual might be stimulated to make a 
complaint against a solicitor that has no grounds 
but is above the threshold for a frivolous or 
vexatious complaint, which could stimulate the 
solicitor to offer the individual what they would 
term compensation of a sum less than the 
complaints levy. 

While I welcome the minister’s position that the 
polluter-pays principle will be adopted, I am 
concerned that if there is a 50:50 split in respect of 
funding for the commission and the levy is paid 
only by solicitors who have been found guilty, it 
might mean that the complaints levy is higher than 
is outlined in the accompanying notes to the bill, 
which could make the situation worse. I hope that 
the minister will acknowledge that there are 
genuine concerns, particularly among small 
solicitors and solicitors who operate in areas in 
which there has so far been a high number of 
complaints to the Law Society. That will be part of 
the discussions at stage 2. 

Bill Aitken (Glasgow) (Con): Will Mr Purvis 
give way on that point? 

Jeremy Purvis: I am anxious that I may be over 
time.

The Deputy Presiding Officer: You are over 
time. I should have called one minute, one minute 
ago.

Jeremy Purvis: I am grateful for that and for the 
fact that I cannot give way to Mr Aitken.  

On the independence of the profession, we are 
rightly proud, as Mr MacAskill said, of the legal 
profession and system in Scotland. The minister’s 
response to the concerns voiced by the committee 
and witnesses about the need for an independent 
tribunal, as the commission will be in some areas, 
is important. The committee will welcome the 
amendments at stage 2 and will consider them 
closely. In particular, we will consider their ability 
to make the commission an independent tribunal, 
with recourse to courts for appeal, which would 
fully satisfy the concerns about the ECHR. The bill 
is a good one. It will make our current system, 
which is by and large good, even better. That is 
why the Liberal Democrats support the bill’s 
general principles.  

15:31
Mr David Davidson (North East Scotland) 

(Con): I thank the clerking team for the enormous 
amount of work it got through, particularly in the 
early stages, when we received about 600 
submissions in response to the call for evidence, 
all of which the clerks processed diligently and 
speedily. I thank also the Scottish Parliament 
information centre for its work to support the 
committee and the clerks. Of the 600 or so 
submissions, more than 30 came from individuals 
who had experience of the current complaints-
handling system, which had not always proved to 
be to their satisfaction. I thank Margaret Ross, the 
committee adviser, who was a tremendous 
support and asset to the committee in helping it 
through some of the complexities of the bill. 
Finally, I thank all of the witnesses, especially the 
individuals who gave evidence, and the many 
people who have since written to the committee to 
comment on the stage 1 report, which has been 
circulated to members.  

However, I am disappointed that the Executive 
response to the committee report was received 
only this morning, certainly by me. The committee 
report was lodged with the Parliament in June and 
it would have been extremely helpful if the 
committee had been able to consider fully and 
take advice on the contents of the Executive 
response. The committee will have to go straight 
into stage 2 without having had the chance 
properly to scrutinise the Executive response. The 
committee asked in the report that it should 
receive as much information as possible prior to 
stage 2 so that it could work collectively to make a 
really good job of the legislation, as Kenny 
MacAskill said.  

From my brief reading of the Executive 
response, and from the minister’s comments 
today, it is fairly clear that ministers are 
responding positively to some of the committee’s 
suggestions, but the definition of negligence and 
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the separation of professional misconduct and 
inadequate professional service is still somewhat 
unclear. I am disappointed that little clarity was 
offered on the legal aid section of the bill prior to 
the minister’s statements, because as other 
members will no doubt say, that is an important 
matter of concern to the public.  

The minister intends to lodge more than 300 
amendments—that is apart from any amendments 
that other members might lodge—and it is vital 
that the committee should have adequate time to 
consider them. This is an important bill, the fine 
details of which must be considered carefully. 
There is a need to establish consumer confidence 
in the new commission and processes, which must 
be equally fair to all who are involved in a 
complaint.  

The committee welcomes moves to improve 
complaints resolution at an early stage. Most 
lawyers in Scotland operate without any 
complaints being made against them. Solicitors 
conduct around 1 million legal transactions in a 
year and of the 5,000 or so complaints that are 
made, only a small number require action. The 
committee wants to ensure that the Executive 
provides absolute clarity on the definitions of 
inadequate professional service and professional 
misconduct. Somehow, negligence, which is a 
grey area, must also be clearly defined. We asked 
for information on that prior to stage 2. 

The Faculty of Advocates, the former Scottish 
legal services ombudsman, academics, the 
Scottish Consumer Council and the Scottish 
Solicitors Discipline Tribunal gave us evidence on 
how difficult it might be to separate conduct 
complaints from service complaints. As our report 
shows, the majority of the committee agreed with 
the proposed separation of complaints into those 
two categories. We recommended that 
arrangements should be included in the bill to deal 
with any disagreement between the Scottish legal 
complaints commission and the professions about 
how a particular complaint should be handled. 

The committee asked for clarification of the 
rationale for the proposed maximum 
compensation levels of £20,000 and £5,000, 
although I acknowledge that the minister set out 
some of the reasoning behind that in the letter that 
arrived today and I am sure that we will get more 
details at a later date. The committee expects the 
commission to apply the same standards as the 
courts when assessing claims of negligence. 

Some members have mentioned access issues. 
We took a great deal of evidence on the fact that 
smaller and rural practices may choose to do only 
certain types of work. Although we welcome the 
minister’s comments on access to legal aid, there 
are still questions to be answered about how the 
issue will be dealt with when the bill reaches its 
final stage. 

On the master policy and the guarantee fund, 
the committee received conflicting evidence about 
undue delays in the settlement of claims and the 
extent of the Law Society’s involvement in the 
process. However, we received no objective 
evidence on that. Although the committee believes 
that the commission should have the power of 
oversight of the master policy and the guarantee 
fund, it notes that the commission’s ability to take 
action will be limited to making recommendations. 

The minister partly addressed ECHR 
compliance. The committee received differing 
legal opinion on whether the bill will be ECHR 
compliant, particularly in relation to independence 
and impartiality and the lack of a right of external 
appeal. The committee has great concerns about 
the arrangements for the appointment of members 
of the commission. Schedule 1 provides for 
Scottish ministers to appoint commission 
members and gives them the power to remove 
members and to direct some of their actions. The 
Executive was asked to respond to concerns 
about that. The proposal that the Lord President 
and the Judicial Appointments Board could be 
involved seemed to have been welcomed, but the 
minister has now suggested that the involvement 
of the Lord President would give the impression of 
professional control of the appointments system, 
even though he is regarded as being an 
independent person. I would like ministers to 
clarify their position. 

We received varying legal opinions on an 
independent appeals mechanism. The committee 
agreed with the Finance Committee that the 
financial memorandum and its accompanying 
documents did not give sufficient detail on the 
commission’s funding, the levies and the 
accountability of the financial process. 

On behalf of the committee, I thank Hugh Henry 
for appearing to agree with the committee’s views 
on the polluter-pays principle. We asked that legal 
aid should be based on a grant system and we 
welcome the fact that the minister seems to be 
moving in that direction. 

It is vital that the Parliament sets up a robust, 
accountable, approachable and cost-efficient 
system that does not penalise the professions 
unduly, but which is fair to people who make 
complaints. The bill requires a significant amount 
of work to bring it up to the standard that the 
Parliament expects. We look forward to having 
sight of the minister’s many proposed 
amendments. I make a plea for the committee to 
be given adequate time to consider those 
amendments fully so that it can complete its work 
correctly. In spite of those comments, the 
committee recommends that the general principles 
of the Legal Profession and Legal Aid (Scotland) 
Bill be agreed to. 
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The Deputy Presiding Officer: We come to the 
open debate. We can have speeches of six 
minutes.

15:39
Gordon Jackson (Glasgow Govan) (Lab): I

suppose that I had better begin with a declaration 
of interest. In case members had not noticed, I am 
a member of the Faculty of Advocates and have at 
least a passing interest in the operation and 
efficiency of the Scottish Legal Aid Board. 

Legal aid transfer seems okay. I have no 
problem with the idea of transferring solemn 
procedure cases to the board. That said, I am not 
sure what has driven the transfer or what the 
problem was. I say to Kenny MacAskill that, under 
the system, people were refused legal aid on the 
ground of means. In some people’s view, not 
many or not enough were refused, but it certainly 
happened. I was worried about the change from 
the point of view of timescale and the work that is 
done on certain cases, but the board has told us 
that that does not pose a problem, and I must take 
its word on that. 

This morning, I read the handout that the 
Scottish Legal Aid Board gave us. Reading 
between the lines, I was struck by a sense that the 
board thinks that, at this stage, the bill does not go 
far enough. For example, it points out that there 
continue to be problems with the existing scheme, 
in that some cases are not properly funded. One 
matter of interest to me, which the minister might 
respond to, is the idea of services being provided 
by, as they are being called, non-lawyer advisers. 
The board wants that to be done through grant aid 
instead of by allowing practitioners direct access 
to the existing scheme. I am not sure why 
ministers thought that that suggestion was not the 
best way forward, so perhaps they could tell us. 

In general terms, the legal aid provisions in the 
bill are absolutely fine. Indeed, unlike my 
colleagues in the Faculty of Advocates, who want 
none of it, I have no real problem with the new 
complaints procedure. My colleagues think that 
they should be left to do it all themselves—
although in fairness to the faculty, its proposals 
include an appeals structure; it was not suggesting 
that it would have the last word. 

In some ways, I understand the argument that 
the Faculty of Advocates is making. In defence of 
my brothers up the road— 

Jackie Baillie (Dumbarton) (Lab): No sisters? 

Gordon Jackson: I cannot remember; it is so 
long since I have been there.  

From personal experience, I know that the 
system is robust. The idea that somehow—and 
this should be said publicly—lawyers are soft and 

cover up for one another is not right. I am aware 
that we are talking about public perception, but I 
put on record the fact that anyone who thinks that 
lawyers are light on one another should think 
again.

I turn to the worry that the bill is yet another 
encroachment into judicial and legal 
independence. In The Scotsman today, I read that 
former judges—members will not have to go far to 
guess who they are— 
“mounted an unprecedented attack on ministerial plans to 
overhaul the way complaints against lawyers are handled, 
branding them a threat to the independence of the law and 
an attack on democracy itself.” 

Perhaps that is a little overstated, although the 
attack could not be called unprecedented. 
Whatever else the bill will do, the situation is 
certainly not as serious as that. I do not want to 
make light of my colleagues’ worries. They worry 
about losing their proper independence.  

At the end of the day, I have come to the view 
that the matter is one of public perception, as 
others have pointed out. However, whether the 
public will ever be satisfied is another matter. 
Undoubtedly, the bill will not satisfy the people 
who are campaigning outside the Parliament 
today. That will always be a problem. 

I can support some of what is being done in the 
bill. In particular, I can support it because of the 
attempt that has been made to divide conduct 
from services. There will need to be discussion 
about how that is done, as it is not easy to say 
which category a complaint falls into, particularly 
given that complaints are often made in a 
scattergun way. People tend to say, “I have lost 
the case. I am going to complain about everything 
that happened.” Complaints handling will never be 
easy; nevertheless, the change is a good one, and 
I give some support to a new, independent board 
that will deal with inadequate services. 

I was going to talk about some worries I had 
about the bill, but the minister described several 
proposed amendments and, like other members, I 
had to take out my pen and strike out most of my 
speech—that is one of the reasons why I have 
wittered on in the way that I have. It would help us 
to know in advance that we would not have to 
make the speech that we intended to make. 

There were real worries about the proposed 
levy, some of which remain. It is right that if a 
complaint is not upheld, no levy should be paid. 
However, solicitors who operate in small or single-
solicitor firms in tough areas are genuinely worried 
about the proposal. I fear that they might stop 
taking on the work that they currently do almost for 
nothing—why should they take the risk? They 
might avoid contentious work and difficult clients. 
Most lawyers can tell as a client comes through 
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the door whether the person is likely to complain if 
things do not go well. I foresee problems in that 
regard. 

I think and hope that the proposals will work in 
practice. The courts will ultimately have to decide 
what the legislation means in test cases. The 
Presiding Officer is telling me to be quiet, so I will 
finish. In general, I welcome the proposals in the 
bill.

15:46
Mr John Swinney (North Tayside) (SNP): I

hope that one of the consequences of the 
discussions that Mr Jackson had with his party 
during the summer will be that we hear more such 
speeches in the Parliament in the months to come. 

I owe my interest in the bill to the experiences of 
constituents who have found the handling of 
complaints against solicitors difficult to endure and 
have had many aspects of their lives consumed by 
the pursuit of complaints. I have personally never 
had any difficulty in dealing with a solicitor and I 
have always been on the receiving end of good 
service, so I am speaking about the conclusions 
that I have reached from dealing with constituents 
in the nine years during which I have been an 
elected member of one or other of two 
Parliaments.

The bill’s purpose is to improve consumer 
confidence in the legal profession and in the 
handling of complaints, which is undoubtedly 
necessary. The Justice 1 Committee tried to 
address the matter in the first session of the 
Parliament and made some—but not enough—
progress. 

I was struck by a comment that the chief 
executive of the Law Society of Scotland made in 
an interview in The Scotsman on 15 August. He 
said: 

“The Scottish legal profession is held in phenomenally 
high esteem—everywhere except Scotland.” 

We must tackle that problem and I hope that the 
bill will be successful in doing so. My comments 
are designed to help the process, so that we do 
not have to revisit the issue in a few years’ time 
because the bill did not go far enough. 

Broadly, I welcome the bill, the Justice 2 
Committee’s report and the comments that the 
Deputy Minister for Justice made in response to 
the report. I put on record my thanks to the 
committee for being so accommodating of my 
presence as an interested observer of the 
committee’s deliberations during the past few 
months. I am sure that there will be more of that to 
come. I also warmly pay tribute to both the 
Minister for Justice and the Deputy Minister for 
Justice, who remained true to their word after 

giving commitments a considerable time ago to 
introduce legislation and reflect on the issues. I 
make those remarks in the spirit of the new politics 
that Mr MacAskill encouraged us to embrace 
during yesterday’s debate, but also in the hope 
that Mr MacAskill will forgive me, because I am 
about to disagree with my party’s front-bench 
position, which has been set out during this 
debate.

My remaining difficulty with the bill concerns the 
separation of conduct and service complaints, for 
two reasons. First, I was struck by some of the 
evidence that the Justice 2 Committee heard from 
members of the public who had been affected by 
such issues. They said that complaints normally 
start as service complaints but inevitably end up 
as conduct complaints. In such a context it will be 
almost impossible to establish a thick line between 
conduct and service complaints. Much of the 
difficulty of resolving problems will hinge on that 
point—although Mr Purvis made a fair comment in 
response to my intervention on that point during 
his speech. 

Jeremy Purvis: Mr Swinney will recall the 
evidence that Professor Brown, the Scottish public 
services ombudsman, gave to the committee. In 
response to a question that I put to her, she 
agreed that the public need to be confident that 
the system will operate effectively, but do not 
necessarily need to know the details of how the 
complaint will be processed. Does Mr Swinney 
agree that that is the more substantial point about 
public confidence in the system? 

Mr Swinney: That is a reasonable point. 
Obviously, we will discuss the issue in due course 
at stage 2, but I draw Mr Purvis’s attention to the 
comments of the former Scottish legal services 
ombudsman, Mrs Costelloe Baker, who said: 

“The split between service complaints and conduct 
complaints confuses the profession and it certainly 
confuses service users and people who come into contact 
with the profession … The split lengthened the process, but 
it also created confusion for complainants about when the 
system had ended and when they would get a response to 
their complaint.”—[Official Report, Justice 2 Committee, 16 
May 2006; c 2375-76.] 

In that respect, I found her evidence to be 
powerful and worth listening to. 

Gordon Jackson: Is the point not that the civil 
courts will eventually be the backstop? We should 
not lose sight of that. It is inevitable that they will 
judicially review decisions; problems of definition 
will then become much clearer. The courts 
themselves will lay down clear definitions for us. Is 
that not better than allowing everything to be dealt 
with in one way or the other? 

Mr Swinney: To allow that to be the case, one 
must be able to get one’s case into court and have 
it determined. In my experience, it is often difficult 
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for people who are involved in such situations to 
get their case into court by having a solicitor who 
is willing to encourage the process. I could bring to 
the Parliament’s attention evidence that would 
substantiate what I am saying, but I do not have 
time to present it today. 

I intervened in the minister’s speech to try to get 
a feel for how far the Government is going in 
section 16 of the bill on the commission’s power of 
oversight when it is dissatisfied with how the 
profession has handled a conduct complaint. If the 
minister can give me a substantive answer to that, 
it may allay my fears about the split between 
service and conduct complaints. Section 16(6) 
states:

“the Commission may direct the professional 
organisation to comply” 

with a recommendation when it is concerned 
about the handling of a conduct complaint. If an 
explanation by the minister goes as far as I would 
like it to go, the concerns that I have raised may 
be addressed. I am concerned that as a result of 
the service and conduct split, games of ping-pong 
that involve people’s lives will take place, the 
process will become elongated and the type of 
issues with which we are currently wrestling—such 
as complaints taking years to resolve—will result. I 
am concerned that cases will go from the 
commission to the professional organisation and 
back again and that the complainant will be 
exhausted and bewildered by the process. 

The Law Society has a difficult record in 
handling conduct complaints. I draw members’ 
attention to a news article that appeared on 23 
August 2006, which stated that unsatisfactory 
conduct complaints had been struck from the 
records of more than 250 solicitors because the 
Law Society had not gone about things in the right 
fashion. I caution members about allocating power 
to the Law Society, whose record on handling 
such issues is not impeccable. 

15:53
Patrick Harvie (Glasgow) (Green): First, I want 

to address the central point of the bill—the 
creation of the new commission. That members 
throughout the chamber view the new commission 
as a positive additional safeguard is to be 
welcomed. We all hope that it will build trust in the 
legal profession by virtue of its independence. 

It is interesting that the proposal for a new 
independent commission has been seen as no 
great drama, but it is a shame that that has not 
been the case with respect to other commissions, 
notably the Scottish human rights commission. I 
agree with the Justice 2 Committee about the 
creation of the Scottish legal complaints 
commission and with paragraph 87 of its report on 

the bill, which says that concerns about the 
finance of a commission can be addressed by 
“regular auditing” and “robust financial 
accountability”. Such things are achievable. They 
are not rocket science. I hope that members of all 
parties come to recognise that such things can 
also be achieved with other commissions. 

There appears to be a case, on the surface, for 
the commission to handle all complaints. It would 
be wrong to dismiss that out of hand. However, I 
suggest to people who take that view—I note 
some dissent on that issue in the committee’s 
report—that it is worth seeing how the system 
works in practice with the current scope before 
looking again, some time down the line, at whether 
the correct balance has been struck. I have 
sympathy with the view that the profession has a 
legitimate role in setting and protecting its own 
standards of conduct, which can be seen as an 
important aspect of the profession’s 
independence. 

As for so-called hybrid complaints, which are not 
clearly one thing or the other, I again compare the 
situation with that of the Scottish human rights 
commission, which will take complaints on human 
rights grounds when they are on devolved matters, 
but will have to deal with another commission—the 
commission for equality and human rights—when 
they are on reserved matters. There will clearly be 
hybrid complaints on human rights grounds, and a 
reasonable way of working can be established 
between the two human rights commissions. That 
is probably the case in this situation as well. 

Stewart Stevenson (Banff and Buchan) 
(SNP): On a point of fact, I understand that the 
Scottish human rights commission will not take 
individual complaints. 

Patrick Harvie: The Scottish human rights 
commission will deal with devolved matters, which 
can be dealt with by the CEHR only if they also 
involve reserved issues. I am making the 
comparison to show that a way of working can be 
established. I accept the minister’s position, which 
he made clear to the committee, that it will be for 
the legal complaints commission itself to 
determine how hybrid cases will be categorised. 

I am pleased to see some emphasis on 
mediation in the bill. I welcome the fact that all 
sides appear to recognise the value of mediation, 
that it must be a voluntary process and that 
mediators’ independence from the commission is 
important.

One of the most problematic aspects of the bill is 
the complaints levy. I welcome the fact that the 
minister has made it clear that it will be changed at 
stage 2, but I still find it bizarre that it was 
introduced, as it seems guaranteed to provoke a 
defensive reaction. To force individuals to pay 
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simply because a complaint has been raised, 
regardless of its merits, seems extraordinarily 
unfair. Would we place that expectation on people 
in any other walk of life? Would we place such a 
burden on police officers, so that a police officer 
would have to pay if a complaint were made 
against them? Would we place such a burden on 
ourselves, as MSPs, so that we would have to pay 
for the Scottish parliamentary standards 
commissioner to investigate complaints against 
us, regardless of their merit? I do not think that we 
would. I am, therefore, surprised that such an 
approach was even suggested in relation to 
complaints taken to the Scottish legal complaints 
commission. 

As for the impact of the complaints levy on small 
firms in general when complaints are upheld, I 
hope that it will not be a harsh, punitive system. 
We should aim for a recognition of mistakes 
having been made and a resolution to the 
complaint, not a punitive response, unless 
problems are repeated or solutions are 
persistently ignored. 

The independence of the commission—and, by 
extension, the independence of the legal 
profession—was one of the most contentious 
issues, and rightly so. The Justice 2 Committee 
was right to highlight the concerns that exist and to 
ask the Executive for a response. That response, 
and the amendments that the minister has said he 
will lodge at stage 2, are an implicit 
acknowledgement of the fact that the bill as 
introduced took the wrong approach. I do not 
endorse the more extreme reactions, such as 
citing situations in Zimbabwe and the like, but 
legitimate concerns have been raised. I urge the 
committee to allow itself the time that it needs in 
the coming weeks to consider carefully all possible 
solutions to the problems before the bill returns to 
the chamber. 

In general, I welcome the bill, especially the 
provisions relating to the legal profession. 
However, opportunities have perhaps been 
missed in relation to legal aid. Like Citizens Advice 
Scotland, I am concerned that the bill will only 
marginally increase the availability of legal advice. 
I hope that, when we see the bill at stage 3, 
significant improvements will have been made. 

16:00
Jackie Baillie (Dumbarton) (Lab): The Justice 

2 Committee, which was charged with scrutiny of 
the Legal Profession and Legal Aid (Scotland) Bill, 
heard evidence from a wide spectrum of people. 
Yes, we heard from the legal profession, but we 
also heard from those who have had a less than 
desirable experience at the hands of the legal 
profession. Some said that the bill goes too far 
and others said that it does not go far enough, and 

some of that debate has been replayed today in 
the chamber, but all broadly welcomed the 
provisions in the bill. 

We need to remember the context. People were 
increasingly unhappy about how complaints were 
dealt with, about the time taken and about the 
perception of vested interests. That led to 
accusations of bias, which generated the very lack 
of trust and confidence in the system that we are 
debating today. We have heard some examples—
thankfully few, but they are equally unfortunate—
of cases in which people were failed by their legal 
representatives. 

I recognise—and it is worth putting on the 
record—the changes that the Law Society of 
Scotland made in recent times and, indeed, the 
significant improvement to its complaints process, 
but in many respects it was too late, because the 
damage was done. Confidence was not restored 
and, given that lawyers continued to police 
themselves, one wondered whether we could ever 
reclaim the required degree of confidence. 

For me, the Executive’s bill is very much about 
restoring confidence and ensuring that we have a 
system that people trust. I welcome the creation of 
an independent complaints commission—
independent of the Executive and the Law 
Society—that will deal with complaints fairly and 
transparently and make decisions in which we can 
have faith. 

I want to focus on two issues in relation to the 
commission before I move on to the legal aid 
aspects of the bill, but before I do that I turn to my 
learned colleague Gordon Jackson and remind 
him of the females who did indeed come before 
the committee. He might recall the name of 
Caroline Flanagan, the president of the Law 
Society. The last time I looked, she was female. 
Secondly, giving evidence on behalf of the Faculty 
of Advocates, no less, was Valerie Stacey. The 
last time I looked, she was the vice-dean, and 
female too. Let that refresh Gordon Jackson’s 
memory.

I move on to deal with the issue of levies. I 
accept the need for a general levy to contribute to 
the commission’s running costs—it is 
appropriate—but the committee had genuine 
concerns about the complaints levy and the fact 
that it would be applied irrespective of outcome. 
The committee strongly believes that the levy 
should apply only if the complaint is upheld. In 
other words, we propose a system where the 
polluter pays. I am pleased that the minister has 
acknowledged the committee’s concerns and will 
lodge amendments at stage 2 so that the levy will 
be payable only when a complaint is upheld or 
there is a settlement. 

I turn to the compensation ceiling of £20,000, 
which is, of course, in addition to the refund of 
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fees. I listened carefully to the debate. I am 
persuaded by the proposal to extend the definition 
of inadequate professional service to include 
negligence—I have no difficulty with that 
whatsoever—but I am unclear about the rationale 
for setting the maximum at £20,000. We have only 
just changed it—in April 2005—from £1,000 to 
£5,000. I understand that the Executive has 
spoken to the lead insurers under the master 
policy and noted the operation of the Financial 
Ombudsman Service, but I still think that the figure 
is arbitrary and that it does not reflect the position 
in Scotland. Undoubtedly, the debate will continue 
at stage 2. I am persuaded of the principle, but I 
am not convinced that we have arrived at the right 
figure.

Margaret Mitchell: I am interested to hear that 
the member has no problem with the inclusion of 
negligence in the definition of inadequate 
professional service. Will she elaborate on that? I 
think that there is a definite problem with that, 
which needs to be sorted out. 

Jackie Baillie: It is very simple. I appreciate that 
the Tories might not get this, but access to justice 
and enabling people to get a degree of resolution 
without recourse to the courts are things that we in 
this part of the chamber are promoting. 

It is fitting that Margaret Mitchell introduced this 
point, because the most substantial part of the bill 
is about improving access to justice. I am 
delighted by the announcements that the minister 
made today, which will make a practical difference 
in providing justice for all. 

The bill as drafted would create case-by-case
funding for non-solicitors, which would result in 
means testing of clients and the bureaucracy of 
individual application forms and would, at the end 
of the day, have a marginal impact on increasing 
the availability of quality advice. However, the 
deputy minister has acknowledged the need to 
deliver a step change in access to justice. His 
promise to amend the bill at stage 2 to provide 
grant funding is welcome, as are his comments 
about publicly funded defence for civil cases as 
well as for criminal ones, which will tackle unmet 
need. Civil justice provision must be based on 
need, not demand; it should be client centred 
rather than institution centred; and it must lead to 
greater empowerment for all those whom we were 
elected to represent. Those steps will tackle 
disadvantage through the provision of early and 
easy access to justice. 

The deputy minister set out a positive course of 
action, with a series of announcements to the 
Parliament. Unlike my colleague Gordon Jackson, 
I would be happy to rewrite my speech, provided 
the minister keeps on that course. 

16:05
Mike Rumbles (West Aberdeenshire and 

Kincardine) (LD): In the 21st century it is right and 
proper that we should have an independent legal 
complaints commission. Like John Swinney, I pay 
tribute to the justice ministers for introducing the 
bill. I have not been so keen on some of the other 
bills that they have introduced, but the present bill 
is absolutely the right way to go and is long 
overdue. 

I am pleased that all members seem to accept 
that self-regulation is not appropriate for the legal 
profession in the 21st century. We must have a 
fair, open and transparent system that is also seen 
to be fair—perceptions are all-important. As a 
constituency MSP I, like many other MSPs, have 
received numerous complaints about the legal 
profession over the years. It is difficult for 
individuals to accept that the legal profession is 
involved in self-regulation and the handling of 
complaints. John Swinney said that he knows 
constituents who have become consumed by the 
complaints process because they do not see 
justice in the system. The bill attempts to put that 
right.

I was impressed with John Swinney’s speech 
this afternoon. Like him, I feel that it will be difficult 
to divide conduct complaints from service 
complaints. Like the majority of non-lawyers who 
gave evidence to the Justice 2 Committee, I 
believe that the new commission could deal with 
both types of complaint. We have heard about the 
difficulties in separating the two. It has been 
suggested that the commission and the Law 
Society can sort out the matter between 
themselves. However, unlike Patrick Harvie, I do 
not think that it is a good idea to see what 
happens and then come back to the matter in the 
future. The pressure on legislative time is great 
these days, and we have an opportunity to get the 
bill right now. We have a duty to do so when we 
introduce a bill to change such a system. 

It is a fact that, when a complaint is lodged, no 
one knows for sure how it will turn out. What might 
be considered a service complaint could end up as 
a conduct matter and vice versa. Members of the 
Scottish Parliament have a code of conduct, but 
when we set up the independent Scottish 
parliamentary standards commissioner we did not 
separate conduct and service matters; instead, we 
told people that complaints should be made to the 
independent commissioner and the matter would 
be taken from there. We all know that it is not easy 
to decide whether a complaint is about service or 
conduct. The feeling that, despite that problem, 
the Law Society and the commission will be able 
to sort out the matter after we have passed the bill 
is not good enough for us as legislators. We 
should consider whether, as I believe, we are 
making life more complicated than is necessary. 
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One reason why I wanted to speak in the debate 
was that, last Monday, David Davidson and I met 
a group of lawyers in Stonehaven in my 
constituency. They raised serious concerns about 
the bill, but the deputy minister addressed those in 
his speech, so I am delighted that I do not have to 
raise them again—I have put lines through that 
part of my speaking notes. I am pleased that the 
ministers have addressed those issues, 
particularly those about rural areas, which 
Maureen Macmillan mentioned. In my area, the bill 
as it stands would make it difficult for lawyers to 
take on civil legal aid cases. I welcome the 
announcement that that is to be addressed. I 
praise the ministers for their reaction to the debate 
so far. 

16:10
Colin Fox (Lothians) (SSP): Such is my 

dedication to the Justice 2 Committee and to the 
Legal Profession and Legal Aid (Scotland) Bill 
that, while other members have been sunning 
themselves this summer, I have been investigating 
Queen’s Counsel and solicitors up close in the 
Court of Session for the past three months.  

The Executive is right to have introduced the bill 
in response to the overwhelming demand from the 
public for a legal complaints system in which they 
can have faith. As everybody knows, the current 
self-regulatory procedure has been subject to 
widespread criticism. Many people see it as 
lacking in transparency and accountability. As 
things stand, the Law Society of Scotland and the 
Faculty of Advocates deal with the complaints 
made against 11,000 solicitors and 300 advocates 
by investigating matters themselves. As a 
response to the widespread criticism, the 
Executive carried out a consultation. The public’s 
preferred option—to have a wholly independent 
legal complaints commissioner dealing with all 
complaints—was not one of the options, 
unfortunately. That consultation was thus 
inherently compromised, and so is the bill, I fear.  

As many members have already said, the self-
regulatory system is seen as lawyers protecting 
lawyers. It does not enjoy the necessary 
confidence of the Scottish Consumer Council, for 
example. In its evidence on the system, the 
council supported the aim 
“to put the users of legal services at the heart of regulatory 
arrangements”.

Although complainants who are unhappy with 
decisions that have been arrived at can seek 
redress by approaching the Scottish legal services 
ombudsman, that route is seen as both 
cumbersome and toothless. Mr Swinney referred 
to the evidence of Linda Costelloe Baker, the 
outgoing ombudsman. Her remarks reveal 
frustration with the bill’s inability to take fully on 

board the public’s criticisms. She said that the 
remit of the Scottish legal complaints commission 
will be limited to addressing complaints of poor 
service, that the rights of advocates and solicitors 
to self-regulation will continue where they should 
be scrapped, and that the Scottish legal 
complaints commission should be the regulator of 
adequate practice in the profession. The bill 
suggests that we move from self-regulation to 
partial co-regulation, replacing the legal services 
ombudsman with a Scottish legal complaints 
commission while, by and large, leaving lawyers to 
continue to regulate themselves.  

Many members have used the debate to 
highlight the problems with the distinction between 
conduct and service complaints. In many ways, 
that goes to the heart of the bill. The suggestion is 
that complainants will approach the Scottish legal 
complaints commission for consideration of their 
case, and it will decide whether the case is about 
the service that legal practitioners have provided 
or about their conduct as legal advisers. Service 
complaints—for example, where a solicitor has not 
sent a letter or replied to a call timeously, or has 
failed to provide basic administration to an 
acceptable standard—will be considered by the 
commission, via a nine-person committee with a 
majority of non-lawyers. On the other hand, 
conduct complaints, regarding negligence or 
unprofessional representation, will continue to be 
the preserve of the Law Society or of the relations 
committee of the Faculty of Advocates. Although 
the verdict will be subject to scrutiny by the legal 
complaints commission, such complaints will 
essentially remain in house.

The bill’s division between service and conduct 
complaints is a replica of the system that the Law 
Society currently operates. The bill has come 
under a great deal of scrutiny regarding that 
aspect. There have been many critics of how we 
are handling the distinction. The Faculty of 
Advocates selflessly concluded that it was better 
to leave it all to it. Many members have rightly 
highlighted the many difficulties with the proposed 
separation. We fear that that could lead to 
confusing and difficult practical arrangements. 
That is why I dissented on that part of the Justice 
2 Committee’s report.  

Gordon Jackson: Will the member take an 
intervention?

Colin Fox: I do not know if I will get the time—
everybody else could blether for hours—but I 
would be happy to take an intervention.  

The Deputy Presiding Officer (Trish 
Godman): You may make a brief intervention, Mr 
Jackson.  

Gordon Jackson: How would Colin Fox 
propose that non-members of a profession deal 
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with professional misconduct? For example, the 
British Medical Association looks at doctors’ 
professional misconduct robustly with lay 
members. As the Faculty of Advocates 
representative pointed out, laypeople are involved 
in that and their input is extremely important. How 
does Mr Fox think that people who are not in a 
profession can deal with professional misconduct? 

The Deputy Presiding Officer: I guess that that 
was brief. 

Colin Fox: I am grateful for that intervention—it 
was almost longer than my speech—but it is a red 
herring. The Scottish legal complaints commission 
will contain lawyers. Legal briefs will be involved. 
Conduct complaints could be heard by a 
committee with a five-to-four majority, so there 
would be four lawyers. It is a red herring to say 
that no legal expertise would be close to hand.  

No one is suggesting that every tuppenny-
ha’penny complaint should be handled by the 
commission—far from it. As others have rightly 
said, it is about recourse whenever those 
complaints cannot be sorted at source.  

The Justice 2 Committee received a great deal 
of evidence to show that there is huge unmet 
demand for legal advice in this country. As Gordon 
Jackson knows, the cost of accessing even fairly 
basic advice is prohibitive to many, therefore the 
bill’s provisions for widening access to low-level 
advice and legal assistance are welcome. I draw 
the minister’s attention to paragraph 233 of the 
stage 1 report, which highlights the need to 
commence immediately sections 25 to 29 of the 
Law Reform (Miscellaneous Provisions) (Scotland) 
Act 1990. That would mean more choice for 
consumers in legal representation. The fact that 
the provisions have not been commenced in 16 
years is unacceptable. I hope that the Executive 
will honour its commitment to us to commence 
them in 2007. 

The Scottish Socialist Party will support the bill 
at stage 1, even though we see it as only a half-
hearted step in the right direction. In the long run, 
as Mr Swinney has said before, the fear is that the 
bill might fail to satisfy a public who in this day and 
age are more democratically demanding and more 
determined to have accountability and will not 
accept lawyers investigating lawyers any more 
than the police investigating the police or doctors 
investigating doctors. We will have to see. 

16:17
Stewart Stevenson (Banff and Buchan) 

(SNP): We should not imagine that this issue of 
principle has arisen in recent times. Some 2,000 
years ago, the Romans asked the question, “Quis 
custodiet ipsos custodes?”—who guards the 
guards? In essence, that is the principle that we 

are discussing today. As it has taken 2,000 years 
to get to where we are, it is likely that we will not 
fully resolve the issue. 

Nonetheless, an effort has been made. It is an 
effort that we in the SNP commend, while 
continuing to be engaged in addressing the 
details. I particularly welcome Hugh Henry’s 
comments in his opening remarks, which 
addressed many of the core concerns from 
practitioners that, like other constituency 
members, I have had in my in-tray. In particular, I 
received a letter in the past week from the dean of 
the faculty of procurators for Peterhead and 
Fraserburgh. He pointed out that in that area—
which is a substantial part of my constituency, 
although not quite all of it—only two firms currently 
do civil legal aid cases and that any reduction in 
that number would be pretty catastrophic to the 
provision of services. 

Like other members, I have a constant stream, if 
not a flood, of people coming to my office because 
they have the fallacious idea that because I 
occasionally indulge in legal fisticuffs in the 
committee room with the Deputy Minister for 
Justice—who, like me, is not legally qualified—I 
can give them free legal advice. They are half 
right, as I do not charge for the privilege, but the 
other half is highly dubious, and I am always 
careful to point that out to them. Equally, I often 
find myself being asked to find someone a lawyer. 
Of course, that is dangerous. I am always careful 
to give people at least three options so that they 
make the choice. I do not tell them which one to 
go for, because sure as hell they would be back to 
blame me at the end of the day. The relationships 
between the legal professions and their clients are 
complex, and I hope that we will develop and 
improve them.  

Like others, I recognise that not all complaints 
are well founded. For a period, my family lawyer 
was top of the list that Scotland Against Crooked 
Lawyers compiles. I did not understand that, but I 
felt disappointed as he moved down the list and 
was eventually relegated from it, because the list 
provided an excellent opportunity to tease a highly 
professional man whose integrity I utterly 
respect—as I do almost all the lawyers whom I 
meet. However, I have met lawyers who must be 
dealt with, and we need a process for that. 

Like John Swinney, I am concerned about the 
difficulty of teasing out a complaint and stuffing it 
in one box rather than another. As members, we 
inevitably have constituents at our surgeries who 
say, at the end of what we think is the case that 
they are putting, “And another thing,” so that the 
case moves into another domain. Alternatively, 
when we examine the needs of someone who is 
elderly and infirm, we find that they relate to 
council activity, Scottish Parliament care 
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obligations and social security, which is 
Westminster’s responsibility. 

Problems do not fit into boxes just because we 
have created boxes, so for the customer—the 
person with the complaint—we must deal with 
their complaint in a way that does not make it a 
problem for them, whatever box they try to put it 
in. The customer must feel that their problem is 
being dealt with justly. 

Jeremy Purvis: Does the member agree that 
what matters is having the correct processes? If a 
complaint is about service from the police, it goes 
to the Independent Police Complaints 
Commission, but if the complaint relates to the 
police and criminal activity, it is right for it to go to 
the Procurator Fiscal Service. That should not 
confuse the public, because the system is correct. 

Stewart Stevenson: Jeremy Purvis is correct. 
In paragraph 45 of its report, the Justice 2 
Committee highlights the issues related to 
pursuing potential criminal activity by lawyers, so 
such considerations apply in the context of 
lawyers, too. The work is not easy; if it were, it 
would have been done a heck of a long time ago. 

The minister’s announcement on levies will be 
welcomed by my constituents and is extremely 
helpful. It is a tribute to him that he has responded 
so promptly to what the committee said. 

I—and, I suspect, others—do not really 
understand how the right of third parties to 
complain will work. In my mind, that will be like a 
prisoner who jumps over a prison wall and is 
knocked down by a bus while running across the 
road suing the prison officer who failed to keep 
him in prison. We appear to be creating such 
indirectness. I hope that we are not making a rod 
for our own back. 

Paragraph 28 of the report concerns some 
difficulties that sole practitioners might experience 
in dealing with complaints that come to their door 
in the first instance. I encourage the legal 
profession to think hard about that and the 
Executive to respond to any inputs from that 
source, because in rural areas such as the one 
that I represent that is and will be an issue. 

16:23
Mr Charlie Gordon (Glasgow Cathcart) (Lab): 

I welcome the bill’s general principles and the 
proposed establishment of the Scottish legal 
complaints commission. Like other members, I 
amended my draft speech in response to the 
minister’s speech and the publication of the 
answer to an unreached oral question from earlier 
this afternoon. I was not so happy to amend my 
draft because of that answer, but I will return to 
that.

Representations about the bill have been made 
to me by constituents who are practising solicitors 
and by solicitors who act for organisations in my 
constituency. The representations touch on the 
fear that the bill would lead to an increase in 
vexatious complaints generally and, as Stewart 
Stevenson just mentioned, especially by third 
parties, who might be aggrieved by the adversarial 
approach of solicitors who strive to represent their 
main clients’ best interests. 

The other concern that was expressed to me 
was that, given the increased financial risk that 
was associated with the original levy proposal, 
solicitors who act for community or voluntary 
organisations at discounted or nominal fees would 
withdraw from acting for such clients or impose full 
fees on them. I welcome the minister’s stated 
intention to amend the levy provisions, but my 
concerns about the complaints from third parties 
remain and I would like to hear more about that 
issue.

However, I wish to focus on a particular type of 
complaint about some Scottish solicitors for which 
no independent means of seeking redress is 
currently available. Hundreds of Scots, including 
some of my constituents, complain that they were 
mis-sold endowment policies by solicitors in 
Scotland. As members will know, independent 
remedies for complaints about endowments that 
were mis-sold by the financial services industry 
are available via the Financial Ombudsman 
Service, which is a United Kingdom body that is 
accountable to another place. Complaints 
regarding the mis-selling of endowment policies 
that were sold by Scottish solicitors after 1 
December 2001 can also be dealt with by the 
Financial Ombudsman Service. 

Unfortunately, most of the complaints to which I 
refer relate to advice given by solicitors in 
Scotland prior to 1 December 2001. For such 
complainants, the only potential channel of 
redress is the not wholly independent Law Society. 
Furthermore, complaints that are upheld by the 
Law Society can result in a maximum 
compensation of £1,000. In contrast, awards of up 
to £100,000 are available under the UK system. Of 
course, the complainants to whom I refer could 
sue their solicitors on the ground of incompetent 
advice, but that is a risky, lengthy and expensive 
business for people who are already out of pocket. 

Solicitors are not mere creatures of statute. 
They are general agents who are engaged to act 
for a client’s affairs generally, not merely in 
specific identified transactions. In considering the 
plight of the complainants whom I have 
mentioned, both statutory and common-law 
obligations must be considered. It follows—in my 
view, at least—that this Parliament must take 
responsibility for addressing the issue. However, 
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in his now published answer to my question in 
section A of today’s Business Bulletin, the minister 
states:

“It would be outside the legislative competence of the 
Scottish Parliament for the Legal Profession and Legal Aid 
(Scotland) Bill to seek to make such provision.” 

I accept the minister’s answer as far as it goes but, 
as one who likes to solve people’s problems if at 
all possible, I still ask whether there is anything 
that we can do without—this is the premise on 
which the minister’s answer is founded—going 
down the dangerous road of retrospective 
legislation. 

I believe that there is merit in the mechanism 
known as alternative dispute resolution, which is 
well established in, for example, the construction 
industry. I welcome the minister’s view and I 
welcome the fact that dispute resolution has been 
mentioned in the context of the delegated powers 
of the new commission. I put forward this 
suggestion in the spirit of problem solving. I accept 
that we are best to steer clear of introducing 
retrospective legislation to address the grievances 
of this client group, but I think that it is still an open 
question whether we can provide a practical route 
to address the complaints of a group of people 
who, after all, are entitled to look to the Parliament 
for protection in what is an admittedly complex 
matter.

The Deputy Presiding Officer: We now move 
to closing speeches. 

16:29
Mike Pringle (Edinburgh South) (LD): The 

stated aim of the bill is  
“to put the users of legal services at the heart of regulatory 
arrangements”.

The bill will ensure that the system is fully 
representative of the public interest and 
commands full public confidence. It will also make 
some initial improvements to the delivery of 
funded legal assistance. 

The emphasis of the new arrangement is on 
securing a faster service that is more responsive 
to clients whose complaints cannot be resolved at 
source and on providing satisfactory redress in 
cases in which the commission upholds a 
complaint against a legal practitioner. 

As we all know, the bill will establish a Scottish 
legal complaints commission. There can be no 
doubt that, at present, many of the consumers 
who make a complaint against a solicitor remain 
dissatisfied and believe that the complaint has not 
been handled fairly. Research shows that about 
50 per cent of people who complain take that view. 
As Kenny MacAskill, Gordon Jackson and others 
have said, whether rightly or wrongly, there is a 

perception that the Law Society of Scotland is not 
being impartial. I agree with what the minister said 
about the process and the extremely professional 
manner in which the Law Society handles 
complaints. Clearly, the introduction of the SLCC 
will change how complaints are handled. 

The Law Society is concerned that the SLCC will 
not be independent of the Scottish Executive, for a 
number of reasons. Its concerns relate to the 
appointment and removal of board members, the 
appointment of the chief executive and control of 
pay and conditions. I am pleased by what the 
minister said today on the issue, which will make 
the commission more independent. However, I 
would have said to lawyers and the Law Society 
that if at any time it appeared that Scottish 
ministers were interfering in the work of the SLCC, 
Parliament would have plenty to say about that. 
Clearly, that will no longer be necessary, but 
perhaps ministers should have had more faith in 
the Parliament. 

The Law Society is also concerned about 
whether the bill is ECHR compliant, because 
although the SLCC will be able to make an award 
up to a new maximum of £20,000, there will be no 
right of appeal to an independent or impartial body 
or tribunal or to the court. A number of solicitors 
have written to me on the issue. One letter states: 

“In other words, there is only an internal appeals 
procedure which seems to us to be unfair. The rules should 
provide for an appeal to the Court”. 

The issue needs to be clarified. Perhaps the 
minister will do that in her closing speech. I have a 
great deal of sympathy with the view that has been 
expressed. Although I assume that the Executive 
will make the bill ECHR compliant, the matter may 
require more scrutiny. I am not sure whether the 
Justice 2 Committee has considered it. 

The current limit for compensation, which is 
£5,000, will be raised to £20,000. It has been 
suggested that that will lead some members of the 
legal profession to withdraw from some areas of 
legal practice. My colleague Jeremy Purvis went 
into that issue in detail and highlighted a matter 
that I am sure will be scrutinised closely at stage 
2. However, I do not believe that what has been 
suggested will happen. Rather, the bill will make 
lawyers much more careful in the advice that they 
give and the actions that they take. It has been 
suggested that lawyers know whether they will 
take a case as soon as someone walks through 
the door. I hope that that is not true. Lawyers 
should be willing to look at the cases of all the 
people who come before them. Although £20,000 
is the maximum, the vast majority of claims for 
compensation will be for a much smaller amount. 

The funding of the SLCC has provoked much 
comment. I support the proposal that there should 
be a general levy on the profession and that, 
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where a complaint is upheld, there should be a 
levy to cover the costs involved. However, I 
agreed entirely with the Justice 2 Committee that, 
when a complaint is not upheld, there should be 
no financial loss. Members from all parties have 
raised that issue today. I am glad that, unlike other 
members such as Mike Rumbles, who devoted a 
large part of their speeches to it, only a small part 
of my speech relates to the issue. It is a great 
shame that Hugh Henry, the Deputy Minister for 
Justice, is not present in the chamber, because 
there can be no doubt that, by committing himself 
today to lodge amendments, he will have made 
himself extremely popular with all lawyers in 
Scotland, although I am not sure that that was his 
intention.

I do not have time to discuss legal aid in detail 
but, like Jackie Baillie and others, I very much 
welcome the Executive’s commitment in the bill to 
extend the legal aid scheme to non-legal 
practitioners, so that it will cover more social 
welfare law and issues. 

I listened attentively to this afternoon’s debate 
and do not believe that any other member 
mentioned the final issue that I want to raise. It is 
the issue of in-house lawyers, of which I was not 
previously aware in great detail. Such lawyers 
provide advice and representation only to their 
employers. I was surprised to discover that 27 per 
cent of the legal profession falls into that category. 
Should the bill have the unintended consequence 
that a sizeable proportion of in-house lawyers 
cease to hold practising certificates, that will 
significantly increase the levy that is payable by 
private practitioners and may ultimately threaten 
the viability of the Law Society, especially its ability 
to undertake non-mainstream functions, including 
such socially useful activities as providing 
comment on proposed legislation. I am sure that 
ministers would not want that. 

The suggestion is that if in-house lawyers have 
to pay the full levy, some of them might not 
continue to maintain their practising certificate. 
That would not be desirable. The fact is that very 
few complaints are lodged against such lawyers. 
Having been lobbied on the issue, I think that it is 
perhaps one that the Executive or the committee 
might examine during stage 2. I would be 
interested to hear what might be said about it. 

I am happy to support the general principles of 
the bill. 

16:35
Bill Aitken (Glasgow) (Con): As my colleague 

Margaret Mitchell indicated, we will support the 
principles of the bill today, but we do so with the 
caveat that we assume that we will eventually be 
presented with a bill in which the protection of 

clients is guaranteed and a high-quality and 
effective service to clients is also underwritten. 

We recognise that there is a demand for change 
in the way in which the legal profession is 
governed, but it is essential that the procedures 
operate in an equitable and sensible manner. 

It is important to stress, as other members have 
done, that despite some high-profile exceptions 
Scotland has been well served by its lawyers over 
many years. We have a legal system of which we 
can and should be proud. Although things might 
go awry from time to time, in its effectiveness and 
integrity  our legal profession compare favourably 
with that in any other jurisdiction. 

Mention was made of the meeting in Edinburgh 
yesterday at which the independence of the 
judiciary and of the legal profession was stressed. 
Mr Stevenson will recall that over the years I have 
been known to make some Zimbabwe analogies in 
the Parliament, but it would not be appropriate to 
accuse either Hugh Henry or Cathy Jamieson of 
applying the Mugabe tendency. However, the 
serious point is that there can be real difficulties 
when the Executive or Government is not totally 
detached—or detached as far as it can possibly 
be—from the judiciary and from those responsible 
for the law. That point must be stressed, and I am 
pleased that the Justice 2 Committee recognised it 
in its report. An arm’s-length approach must be 
taken towards the setting up of the commission, 
which will not be without some difficulty. 

Some years ago the Executive set up the 
Judicial Appointments Board in an effort, as it saw 
it, to make the judicial appointments process more 
transparent and independent of the Government. 
The personnel of that board is, of course, decided 
by the Government, so in that way its 
independence is compromised. It is difficult to see 
how the board could have been set up in any other 
way, or without at least some initial Executive 
input. However, it is essential to ensure that the 
Executive is as detached as possible from the 
process of selecting members of the commission. 
Hugh Henry recognised that in his speech. 

We cannot have a situation in which 
appointments to the body are the sole preserve of 
the Executive. What happens down the road is a 
matter for the committee and for the Executive, but 
clearly a number of things could happen. I note the 
concession that the Lord President of the Court of 
Session will become involved, but perhaps the 
Parliament, consumer bodies, the Law Society 
and the Faculty of Advocates could also become 
involved. All those bodies could have an input. 
Perhaps we could look at the situation down 
south, where the Lord Chief Justice is certainly 
involved and the commissioner for public 
appointments has a big say in what happens. I put 
those ideas forward as constructive suggestions. It 
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is essential that no person who has a principal 
input into the making of the appointments should 
be a member of the Executive or a senior civil 
servant. That is the only way in which the 
necessary and vital detachment can be achieved. 

The Justice 2 Committee’s excellent report 
highlights a number of difficulties, many of which 
have been dealt with by various members. I find it 
surprising that, prior to the stage 2 process, the 
Executive sought to increase the level of 
compensation to £20,000. As other members have 
pointed out, because of certain matters that might 
arise, such a move might have the obvious—and, I 
am sure, unintended—effect of inhibiting lawyers 
who act for charitable bodies. 

Although I acknowledge the minister’s 
comments about the more remote areas of the 
Scotland and feel that, in that respect, his 
proposals fit the bill, what will happen in cities 
where many solicitors act for charitable 
organisations, sometimes without charging a fee? 
If they face a potential liability of £20,000 following 
a complaint from a member of the organisation for 
which they are acting, will they be prepared to 
carry out the work to the same extent? The 
minister has to consider that point. 

Jeremy Purvis: Will the member give way? 

Bill Aitken: Yes. 

The Deputy Presiding Officer: You must be 
brief, Mr Purvis. The member is in his final minute. 

Jeremy Purvis: I am most grateful, Presiding 
Officer, considering that I did not have time to take 
Mr Aitken’s intervention. 

Does Mr Aitken not realise that at the moment, if 
such cases go to court, the lawyers are open to 
similar liabilities? In that respect, there is no 
difference between the current situation and the 
provisions in the bill. 

Bill Aitken: In making its determination, the 
court would operate the polluter-pays principle. In 
fact, I sought to intervene on Mr Purvis to ask 
whether, in a case in which, to save money and a 
lot of hassle, an ex gratia payment was made, the 
Executive would contribute to that payment. After 
all, no liability would have been decided. The 
minister has to consider such issues. 

Hugh Henry: Bill Aitken confuses a number of 
issues. If someone in the line of work that he has 
outlined behaves wrongly and is guilty of serious 
negligence, the person affected should have the 
right to seek compensation, no matter whether the 
lawyer took on that work out of the goodness of 
his heart. We would be talking about a serious act 
of omission. 

Bill Aitken: But a settlement might well be 
achieved without any liability in order to cut out 

correspondence and a lot of administration. In 
such a case, the practitioner will lose out. 

Finally, I want to deal with the appeal process, 
which I do not think has been dealt with as fully as 
it might have been. I am not confident that the 
process is ECHR compliant. That said, it will not 
take too much to set it right—although, as the bill 
stands, doing so would require a judicial review, 
which would cost an awful lot more than £20,000. 

I look forward to the amended bill coming before 
Parliament in due course. 

16:42
Mr Stewart Maxwell (West of Scotland) (SNP): 

First, I must welcome the Conservatives’ 
conversion to the merits of the ECHR. It is 
wonderful to hear their sudden interest in that 
piece of legislation. 

As far as the bill is concerned, it has been widely 
accepted that, in this day and age, the current set-
up for overseeing lawyers is unsustainable. 
Frankly, a change to the system has been long 
overdue. However, the fundamental question, 
certainly for committee members, has been 
whether the bill goes far enough in dealing with 
the split between conduct and service complaints. 
One general debate in committee—and, indeed, in 
the chamber today—has centred on whether the 
Executive’s interpretation of that split is correct or 
whether, as Colin Fox and John Swinney 
suggested, we should go the whole way and have 
a one-stop shop for those making complaints. 

I have to say that, in weighing up the evidence in 
committee, I was attracted to the single-door 
policy. After all, many of those who gave evidence 
found it difficult to define the split clearly. For 
example, the Law Society of Scotland said that it 
was very easy to split service and conduct 
complaints, while the Faculty of Advocates said 
that it was impossible to do so. The fact that even 
lawyers could not agree on the matter illustrates 
the difficulty of the problem. 

In the end, we had to take a reasoned approach. 
Many gave compelling evidence about the 
difference between conduct and service 
complaints. That was a reasoned argument that 
won the day for me, but only the future will tell us 
whether it is correct. The bottom line is that it is 
not possible to please all the people all the time 
and, no matter what we decide, some people will 
be unhappy with what we do. 

The main focus has been on hybrid cases—
many members have focused on that problem. 
Will such cases start out in one camp and move to 
the other? Nobody is sure where they will end up. 
Unfortunately, it is a bit of a suck-it-and-see 
situation and the commission and the Law Society 
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will have to deal with it as they go along. That may 
not be as wonderfully clear as we would like to 
make it, but it is perhaps the best way forward. 
However, the commission’s oversight over 
conduct cases will be important. John Swinney 
finished on that point, on which I agree with him. If 
the commission has such oversight and it is 
robust, which I hope it will be, that might quell 
some of the fears that some have expressed. 

The point that Gordon Jackson made on the 
difference between conduct and service 
complaints was important. There is a range of 
issues that are clearly conduct issues and do not 
involve other parties. If a lawyer is involved in a 
criminal case because he was drink driving, 
singing certain songs or doing something else that 
was exclusively to do with conduct and nothing to 
do with clients, should an outside body such as 
the commission deal with that case? Such issues 
are definitely conduct issues. Therefore, it is clear 
that there is a split to be made and that is why I 
come down in support of the split. 

Many members have talked about the 
independence of the legal profession and of the 
proposed complaints commission and about 
ECHR compliance. I am not a lawyer and I do not 
know whether the bill is ECHR compliant. I take 
the word of the minister and his legal advisers, 
who say that it is, but there are a number of 
questions on independence. The Executive has 
gone some of the way towards answering some of 
those questions. In particular, I welcome the 
introduction of fixed-term appointments and the 
creation of a partial role for the Lord President in 
removing commission members. That is certainly 
a step in the right direction towards dealing with 
some of the concerns. One of the biggest steps in 
the right direction is the removal of the powers of 
direction, which the minister mentioned in his 
speech. That must assuage many of the fears 
about the legal profession’s independence. 

I move on to the lack of a right to an external 
appeal. When he gave evidence, the minister 
talked about the process by which appeals could 
be made within sub-committees—if I can call them 
that—of the commission. I still have a great 
problem with that. It does not go far enough; there 
is a good and solid case for a right to an external 
appeal on the ground of fairness alone, whether or 
not the bill’s proposals are ECHR compliant. I do 
not support the setting up of yet another tribunal or 
bureaucratic mechanism, so perhaps a right to an 
external appeal to the court is the answer. That 
will have to be considered at stage 2. 

Not many members talked about costs or the 
Finance Committee’s report, which is a good 
report that is at annex A of the Justice 2 
Committee’s report. I will give two quick quotations 
from it. Paragraph 22 of the Finance Committee’s 

report says: 
“The Committee believes there should be a more 

effective power of strategic financial scrutiny over the costs 
of the Commission to avoid the creation of a needless 
bureaucracy.” 

Paragraph 27 says: 
“it would have been beneficial for both the Law Society 

and the Committee if the background to the Executive’s 
assumptions had been provided in the Financial 
Memorandum.” 

The Executive has rather let itself down with the 
financial memorandum. It could have been much 
more robust and helpful and provided much more 
information. Many members have concerns about 
the size of the commission. I was surprised—as 
many members were—by the assumption of 55 
staff and by the commission’s overall size; it 
seems much bigger than we expected it to be. 

There has been too much focus on the 
maximum compensation figure of £20,000. That 
figure is the maximum and, in the vast majority of 
cases, compensation will be much lower. I 
understand the Law Society’s and lawyers’ fears 
on that, but we should think about the fact that it is 
a maximum. 

Oversight of the master policy and the 
guarantee fund by the SLCC is good and I 
welcome it. I also welcome the changes to civil 
legal aid that the minister announced today. 

I do not have time to go into some of the other 
points that I have, but I am sure that many of them 
will come up at stage 2. I reiterate the point, which 
my colleague Kenny MacAskill made, that we will 
support the bill’s general principles. 

16:49
The Minister for Justice (Cathy Jamieson): I

thank the members who have spoken in the 
debate, those who have served on the Justice 2 
Committee, which scrutinised the bill, and those 
whose work in the past helped us to get to this 
stage. We have had a constructive and useful 
discussion and I welcome members’ general 
support for the principles of the bill.

The Executive was well aware that there were 
matters on which the professional legal bodies and 
members sought reassurance. I hope that 
members listened to Hugh Henry’s opening 
speech, in which he laid out our proposed 
changes. With due respect to my colleagues, I am 
sorry that some of them have had to put lines 
through their speeches and cross out their various 
demands because we have solved them. I am 
sure that that will not deter any of them from 
claiming the credit when the news releases are 
issued later today. I look forward with great 
interest to the press cuttings that will come in over 
the next few days.
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Like a number of members, I acknowledge that 
the majority of people involved in the legal 
profession provide a satisfactory service. We only 
ever hear about the things that go wrong. I have 
never had anyone come along to my surgery and 
say, “I’ve had a wonderful service from my lawyer 
and I want to let you know about it.” 

Stewart Stevenson: I have. 

Cathy Jamieson: Stewart Stevenson, as 
always, has a classic case of that having 
happened to him. 

On a serious note, I recognise the work done by 
the Law Society of Scotland. We have not always 
agreed and there have been some fairly robust 
exchanges, even in getting this far, but the Law 
Society assisted us in getting information directly 
from people who felt that they had something to 
contribute because of their experiences. 

I will deal briefly with a number of the key issues 
that have been raised. Like Stewart Maxwell, I 
welcome the conversion of the Tories to the ECHR 
cause, but I hope that every member who has 
argued for the independence not just of the legal 
profession but of the judiciary remembers that 
when they are writing to me to complain about 
decisions that individual members of the judiciary 
have taken.  

Bill Aitken: Not guilty. 

Cathy Jamieson: I will scan my 
correspondence to ensure that that is correct. 

Margaret Mitchell: There is a difference 
between the voluntary and very good record that 
we had previous to the incorporation of the ECHR 
into Scots law and the blanket coverage of the 
ECHR, which has had unintended and 
unsatisfactory consequences. 

Cathy Jamieson: Allow me to move on to 
whether the bill is compatible with the ECHR. The 
Executive believes that it is. In practical terms, it 
was certified as such and the Presiding Officer 
took that view. We have taken a view because of 
information based on case law that where a body 
is carrying out a specialised regulatory function, all 
that is required is what is seen to be a broadly fair 
and reasonable procedure. We see the consumer 
complaints against lawyers falling into that 
category. 

We have given consideration to a number of 
points that were raised throughout stage 1 and in 
the chamber today. I remind members, in case 
they missed Hugh Henry’s points—or perhaps 
some had not had time to put lines through their 
speeches—that we intend to lodge amendments 
at stage 2 that will give commission members 
fixed terms of at least four years, or five after the 
first round of appointments; restrict 
reappointments to once only, after a gap of at 

least three years; require the Lord President’s 
agreement to the removal of commission 
members; remove ministers’ general direction-
making powers in relation to the commission; and 
ensure that binding decisions on the merits of 
complaints are taken only by commission 
members. Those proposals are an important step 
forward and I am glad that they have been 
accepted. 

I do not accept that the bill threatens the 
independence of the legal profession. What it is 
intended to do—and what I believe it does—is to 
provide a system for dealing with consumer 
complaints that is independent of the profession. It 
should not be seen by the profession as a threat, 
for exactly the reasons that I outlined earlier, 
because the majority of lawyers will continue, as 
they have done, to give a perfectly satisfactory 
service to their clients.  

The bill will help to redress the balance and to 
address some of the public perception problems 
that exist by improving the standing of lawyers and 
giving their clients the confidence of knowing that 
if they have a problem with the service that they 
receive, the matter will be investigated properly 
and action may be taken as a result. 

There has been thoughtful discussion of how the 
distinction between service complaints and 
conduct complaints should be dealt with, which I 
am sure will continue during the Justice 2 
Committee’s deliberations at stage 2. Having 
thought long and hard about the issue, we believe 
that the proposed split represents the best way 
forward, although we recognise that there are 
difficult issues to resolve—for example, the public 
might not always be able to understand that 
distinction immediately. The professional 
disciplinary tribunals already perform some of 
those functions and we believe that that should 
continue to be the case. 

However, it is important that protocols are drawn 
up. It is not the case, as has been suggested, that 
we should just leave people to get on with things; 
there is more work to be done. I remind members 
that the new commission would probably have 
jurisdiction over about 80 per cent of complaints 
because only 20 per cent of the complaints that 
the Law Society receives relate purely to conduct 
matters. 

Mr Swinney: In evidence to the Justice 2 
Committee, the convener of the Scottish Solicitors 
Discipline Tribunal said: 

“if we try to define misconduct we will fail.”—[Official 
Report, Justice 2 Committee, 16 May 2006; c 2426.] 

If the people in the tribunal tell us how difficult it is 
to define misconduct, surely that is a compelling 
argument for ensuring that the commission deals 
with conduct and service complaints together. 
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Cathy Jamieson: We also heard powerful 
arguments from people—including members of Mr 
Swinney’s party—who have thought the matter 
through and who believe that the proposed split is 
correct. As Gordon Jackson informed us, there are 
examples of other professions in which the ability 
exists to distinguish between situations in which 
the level of service has been a problem and those 
that should be dealt with by professional 
disciplinary bodies. I am sure that the matter will 
continue to be discussed during the bill’s passage. 

I want to move on to some specific points, the 
first of which is case-by-case advice and grant 
payments. We know that some voluntary sector 
organisations have expressed concern that a 
system of signing up for legal aid funding on a 
case-by-case basis would pose problems for 
them. As Hugh Henry outlined, we will lodge stage 
2 amendments that are designed to give the 
Scottish Legal Aid Board a strategic grant-funding 
power. That will complement the case-by-case
funding and provide alternative routes that some 
providers will find attractive. Such an arrangement 
will help us to improve the planned delivery of 
advice services so that they match unmet needs. 
[Interruption.]

The Deputy Presiding Officer: Order. 
Conversation is building up to a disruptive level. I 
would appreciate it if members would listen to the 
remainder of the minister’s speech in silence. 

Cathy Jamieson: Thank you very much, 
Presiding Officer. 

Mike Pringle suggested that in-house lawyers 
might decide not to continue to hold practising 
certificates. It is our view that lawyers who do not 
require practising certificates could opt out at the 
moment, but choose not to do so. They choose to 
pay for the benefits of having that status and we 
do not believe that that would necessarily change. 
It is obviously important that the commission could 
balance the levies to take account of that. 

I turn to an issue that Charlie Gordon raised, 
about which he feels very strongly and on which 
he has represented his constituents well. Mr 
Gordon acknowledged that, as Hugh Henry’s 
response to his question pointed out, that issue is 
reserved to Westminster. It is one on which my 
Westminster colleague, Sandra Osborne MP, has 
been extremely forthright and, in seeking a way 
forward, perhaps Mr Gordon could enlist the 
services of his Westminster colleague to pursue 
matters through the Westminster Parliament. It is 
not simply that any legislation would have to be 
retrospective; it is that the matter could not be 
dealt with by the Scottish Parliament, but would 
require to be addressed at Westminster. 

I see that I am probably running out of time, 
Presiding Officer. I will wind up. I thank members 

for their comments this afternoon. I am particularly 
pleased about the welcome that was given to 
Hugh Henry’s announcement on the public 
defender solicitors. We will ensure that we have a 
public network of practitioners who are able to 
deal with civil law in areas where there is unmet 
demand. 

In terms of the provisions that we are making, it 
has never been the case that we simply decided to 
have change for change’s sake. That is not what 
the bill is about. We want to make real 
improvements and create real opportunities for 
trust to be rebuilt. I hope that the bill will give 
consumers the confidence to complain where that 
is the right thing to do; lawyers the incentive to 
deal with their complaints at source; and the 
commission the means to adjudicate fairly and 
quickly when direct mediation has broken down. 
We look forward to continuing to work with the 
Justice 2 Committee to improve the bill as it goes 
forward at stage 2. 
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The Deputy Presiding Officer: The next 
question is, that motion S2M-4713, in the name of 
Cathy Jamieson, on the general principles of the 
Legal Profession and Legal Aid (Scotland) Bill, be 
agreed to. Are we agreed? 

Members: No.

The Deputy Presiding Officer: There will be a 
division.
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
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Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kane, Rosie (Glasgow) (SSP)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Leckie, Carolyn (Central Scotland) (SSP)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Campbell (West of Scotland) (Ind)  
Martin, Paul (Glasgow Springburn) (Lab)  
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  

Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Wallace, Mr Jim (Orkney) (LD)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

AGAINST

Monteith, Mr Brian (Mid Scotland and Fife) (Ind) 

ABSTENTIONS

Byrne, Ms Rosemary (South of Scotland) (Sol)  
Sheridan, Tommy (Glasgow) (Sol) 

The Deputy Presiding Officer: The result of 
the division is: For 115, Against 1, Abstentions 2. 

Motion agreed to. 
That the Parliament agrees to the general principles of 

the Legal Profession and Legal Aid (Scotland) Bill. 
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