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Conveners Group Minutes of Proceedings 

 7th Meeting, 2018 (Session 5) 

Thursday 20 September 2018 

Present: 

Christine Grahame (Convener) Ruth Maguire 
Clare Adamson Jenny Marra 
Bruce Crawford Gillian Martin 
Bob Doris Joan McAlpine 
Bill Kidd Edward Mountain 
Johann Lamont Graham Simpson 
Gordon Lindhurst 

Apologies were received from James Dornan, Lewis Macdonald and Margaret Mitchell.  The 
Deputy Presiding Officer welcomed the three new conveners to the Group and thanked the 
previous conveners for their contribution 

1. Draft Minutes of 21 June Meeting

The Group agreed the minutes of the 21 June meeting. The Group also noted that it had
received a response from the Bureau with a proposed mechanism for committee
announcements in the Chamber. The Group will be asked whether they are content with the
proposals by correspondence.

2. Committee Business in the Chamber

The Group noted the current position in relation to Committee business in the Chamber.

3. Request for Committee travel

The Group approved a request by the Culture, Tourism, Europe and External Relations
Committee to travel to Brussels as part of its scrutiny of Article 50 negotiations. In doing so,
the Group also agreed to consider a paper on the size of delegations at a future meeting.

4. Commission on Parliamentary Reform Recommendations:

The Group considered papers in relation to the Commission for Parliamentary reform’s
recommendations regarding the following:

Recommendation on the role of Conveners Group
The Group discussed its role in relation to issues such as overall committee capacity and the
balance of Parliamentary business.  It recognised the role of the Parliamentary Bureau in
scheduling business and agreed to discuss the Conveners Group role in relation to such
issues following the forthcoming strategic planning meeting of the Bureau.
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COSLA update 
The Group received an update from the Clerk on discussions with COSLA in relation to the 
principles of engagement between the Scottish Parliament, COSLA and Local Authorities. 

5. Revised Guidance for Conveners

The Group agreed revisions to the Guidance for Conveners. The Group also agreed to write
to the Standards, Procedures and Public Appointment Committee in relation to whether the
current rules on acting conveners should be revised so that they could also apply to any
other circumstances where a Convener is likely to absent for an extended period of time.

6. Publication scheme

The Group agreed to publish all papers for this meeting.

Susan Duffy 
Clerk to the Conveners Group 
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Brexit-related scrutiny 

1. The Conveners Group had a discussion just before summer recess on the
range and volume of Brexit-related work that committees are likely to have to
deal with.  The briefing for that meeting is attached as an annexe.

2. The protocol providing a mechanism for the Parliament to scrutinise proposals
by Scottish Ministers that Brexit-related legislative deficiencies in devolved
areas are dealt with through UK secondary legislation has been finalised.  A
copy of this was sent to conveners prior to the Ministerial statement by the
Cabinet Secretary for Government Business and Constitution Relations on 11
September.  A further copy of the protocol is attached as an annexe.

3. A number of committees are starting to receive these ‘SI Notifications’
governed by the Protocol.

4. Brexit-related work clearly impacts on the capacity of the Parliament – notably
in committees but also in the chamber.  The Parliamentary Bureau held a
strategic planning meeting to discuss the issue of parliamentary capacity and
timetabling and agreed to liaise with the Conveners Group over these matters.

5. The Presiding Officer will brief conveners about the Bureau’s discussions at
today’s meeting.  The intention is that there should be an ongoing dialogue
because, regardless of whatever planning is put in place, there will need to be
flexibility to ensure Parliament can fulfil its scrutiny role.

6. Given Conveners Group is relatively large, it is suggested that this liaison is
done through a smaller group comprising conveners of those committees
likely to be most directly impacted by Brexit-related work (Culture, Tourism,
Europe and External Affairs; Delegated Powers and Law Reform;
Environment, Climate Change and Land Reform; Finance and Constitution;
Health and Sport; Justice; Rural Economy and Connectivity).  Depending on
the subject matter of the SI notifications and SSIs being laid, other conveners
could be brought in as appropriate.

7. The Group is invited to agree that liaison on committee business in light of
Brexit is carried out with a small group of Conveners as set out above.

Susan Duffy 
Clerk to the Conveners Group 



 CONVENERS GROUP 

Protocol on obtaining the approval of the Scottish Parliament to the exercise of powers by 
UK Ministers under the European Union (Withdrawal) Act 2018 in relation to proposals 
within the legislative competence of the Scottish Parliament Introduction  

1. This protocol sets out a shared understanding between the Scottish Government and the
Scottish Parliament on the process for obtaining the approval of the Scottish Parliament
to the Scottish Ministers’ consent to the exercise by UK Ministers of powers under the
European Union (Withdrawal) Act 2018 (“the Act”) in relation to proposals within the
legislative competence of the Scottish Parliament.

2. The protocol also sets out how proposals for UK Statutory Instruments (SIs) will be
categorised to help committees target their scrutiny in a proportionate manner.

3. The Scottish Government and the Scottish Parliament recognise that it may be necessary
to re-visit the protocol to consider whether its provisions should apply to other legislation
relating to the UK’s withdrawal from the European Union.

4. The protocol applies to proposals which may result in statutory instruments containing
provision under sections 8 or 9 of the Act where the provision could be made by the
Scottish Ministers exercising their equivalent powers in Schedule 2 (“relevant provision”).
Where there is agreement between the UK Government and the Scottish Government
that the relevant provision should be subject to joint procedure (laid in both the UK
Parliament and the Scottish Parliament) or be made in a Scottish Statutory Instrument
(SSI) then the procedures set out in the protocol will not be required. In such instances,
the Scottish Parliament will be able to scrutinise the instrument via either the joint
procedure or the SSI procedure.

5. There is a separate protocol establishing the process for the consideration of SSIs under
the Act and the categorisation of such instruments.

Background 

6. The Act contains various delegated powers for:

• UK Ministers to make regulations in all areas, including provisions within devolved
competence;

• Scottish  Ministers  to make  regulations by SSI  within devolved competence as
defined in paragraphs 8 or 17 of Schedule 2;

• UK Ministers and Scottish Ministers to make regulations in a UK SI under a joint
procedure.
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7. In that regard the Act is unusual in that it provides concurrent delegated powers to the
UK Government and the Scottish Ministers to make provision within devolved
competence as defined in paragraphs 8 and 17 of Schedule 2.

8. The UK Government indicated, in its Delegated Powers Memorandum that accompanied
the Bill for the Act, that it will not normally use the powers in the Act to amend domestic
legislation in areas of devolved competence without the agreement of the relevant
devolved authority.

9. It is recognised that the Scottish Parliament has power to legislate for matters within
devolved competence (as defined in paragraphs 8 and 17 of Schedule 2). However,
where the Scottish Ministers consent to the power being exercised by UK Ministers alone
in relation to devolved competence this will be done by SI. In such cases the Act makes
no provision for scrutiny by the Scottish Parliament of the exercise of that power. Both
the Scottish Parliament and the Scottish Government recognise that, as a matter of
principle, the Scottish Parliament should have the opportunity to consider in advance of
the exercise of such powers whether it is content for the matter to be taken forward by SI
rather than SSI.

10. As noted earlier, the protocol applies in respect of all SIs containing provision under
sections 8 or 9 of the Act where that provision could be made by the Scottish Ministers
exercising their equivalent powers in Schedule 2 (“relevant provision”). However, the
protocol recognises that that not all relevant provisions will merit the same level of
scrutiny. In prioritising scrutiny capacity the Scottish Parliament will wish to take a
proportionate approach. The proportionality issue is addressed by suggesting a
differentiated scrutiny approach depending on the significance of the provision proposed.
Process

11. The Scottish Parliament should be notified about all proposals which may result in UK
SIs containing relevant provision prior to consent being given by Scottish Ministers to the
UK Government to proceed. Please note, there may be instances in which Scottish
Ministers do not wish to consent UK Ministers taking forward proposals for UK Sis
containing relevant provision.  In any such instance, Scottish Minister will take forward
their own SSIs that the Scottish Parliament will be able to scrutinise when they are laid.
The Scottish Government is taking a prioritised approach to the legislative fixes that are
necessary before the end of March 2019 and will aim to fix all deficiencies by the end of
December 2020. What the Scottish Parliament then does by way of scrutiny may vary
depending of the significance of the proposal. The following process provides a guide as
to how committees might wish to consider proposals for relevant provision in UK SIs, but
it is not prescriptive or mandated.
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Phase 1 - identification 

12. Proposals for inclusion in SIs will emerge from deficiencies in legislation identified (by the
Scottish Government or UK Government) that will need corrected as a consequence of
the UK’s withdrawal from the European Union. Discussions will take place between the
Scottish Government and UK Government counterpart departments on how to fix the
deficiencies identified and the most appropriate legislative vehicle to use (UK SI, SSI or
instrument subject to Joint Parliamentary procedure). If the legislative vehicle considered
appropriate is a UK SI then the process moves to phase 2.  Phase 2 - notification

13. At the earliest opportunity, the Scottish Government will notify the Scottish Parliament
where the Scottish Ministers propose to give consent to proposals being included in UK
SIs where the proposals would be within devolved competence. This is important
because if the Scottish Parliament recommends not to include provisions in a UK SI there
needs to be sufficient time for the Scottish Government to prepare the necessary SSI,
which may be challenging given the timescales necessary for developing SSIs. At this
stage, the Scottish Government may or may not have seen the draft UK SI that the
proposals are to be included in.

14. The notification will be by way of a Notification of Intention to Consent (Notification)
accompanied by a letter from the relevant Scottish Minister to the relevant lead subject
committee. The notification and letter should also be copied to the Convener of the
Delegated Powers and Law Reform Committee.

15. A single notification to the Scottish Parliament may cover a number of proposals for
correcting deficiencies or it may only cover a proposal to correct a single deficiency. This
will be dependent on the nature of the legislation that is being corrected and the policy
area. The precise timing of notifications may vary depending on the nature of what is
being notified. However, the Scottish Government will share information with the Scottish
Parliament about the expected timing and volume of notifications.

16. From the date of receipt of the notification from the Scottish Government, the Scottish
Parliament will normally have a maximum of 28 days (subject to paragraph 18) in which
to consider the notification.

17. The notification will detail—

• The name of the instrument in question (if known) or a title describing the policy area

• A brief explanation of law that the proposals amend

• Summary of the proposals and how these correct deficiencies

• An explanation of why the change is considered necessary

• Scottish Government categorisation of significance of proposals

• Impact on devolved areas
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• Summary of stakeholder engagement/consultation

• A note of other impact assessments, (if available)

• Summary of reasons for Scottish Ministers’ proposing to consent to UK Ministers
legislating

• Intended laying date (if known) of instruments likely to arise

• If the Scottish Parliament does not have 28 days to scrutinise Scottish Minister’s
proposal to consent, why not?

• Information about any time dependency associated with the proposal

• Any significant financial implications

Phase 3 – parliamentary scrutiny 

As noted at paragraph 16, from the date of receipt of the notification from the Scottish 
Government, the Scottish Parliament will normally have a maximum of 28 days to consider 
the notification. For the purposes of this protocol, in calculating any period of days, no 
account shall be taken of any time during which the Scottish Parliament is dissolved or is in 
recess for more than 14 days. The Scottish Parliament and the UK Parliament have different 
recess periods. The Scottish Government will seek to ensure that the United Kingdom 
Government is aware of Scottish Parliament recess periods and take them in to account in 
its own legislative programming and that it respects the role of the Scottish Parliament under 
the terms of this protocol.  

18. The Committee’s consideration will be of the Scottish Minister’s proposal to consent to
proposals being included in a UK SI as contained in the notification.

19. To support committee consideration of notifications this protocol categorises proposals
that may be included in a notification, so as to assist committees to prioritise scrutiny of
more significant proposals. The categories also suggest that there are particular matters
that the Scottish Government and Scottish Parliament agree should be subject to the joint
procedure or made provision for in an SSI rather than a UK SI.

20. This protocol sets out different levels of scrutiny based on the significance of the proposal
to be included in a notification.

21. A suggested approach to scrutiny is set out in relation to each of the categories. There is
flexibility for a committee to do more or less in terms of scrutiny than what is set out below,
within the timeframe set out in paragraph 16.

22. The categories make no provision for particular policy areas to fall into any one of the
categories, but it may become apparent that there are policy areas where there is
significant stakeholder interest and substantive proposals within this policy should
necessarily normally fall into a higher category.
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• Category A

These are proposals for UK SIs containing relevant provision which the Scottish Ministers must 
notify to the Scottish Parliament prior to granting consent in the way described above. This would 
be a residual category of all proposals for SIs subject to the protocol, where the relevant provision 
is not significant enough to fall within categories B or C. It is expected that matters falling into this 
category would not necessarily be so significant as to require a committee to take evidence from 
the relevant Scottish Minister or stakeholders. While proposals under category A may not be 
significant, committees would retain the right to take evidence on such proposals for SIs should 
they wish to do so and could come to the view that the Scottish Parliament should not give its 
approval to the Scottish Ministers giving their consent to UK Ministers. Set out below is an 
illustrative guide to the type of matters that may fall into category A.  

Category A 

It is expected that proposals for instruments falling into this category will have one or more 
of the following characteristics: 

• Minor and technical in detail;

• Ensuring continuity of law;

• Clear there is no significant policy decision for Ministers to make;

• Proposals necessary for continuity where there may be a minor policy change, but 
limited policy choice and an “obvious” policy answer;

• Proposals where Ministers have a policy choice but with limited implications, e.g. only 
one obvious policy option as to which body may provide an opinion or receive a 
report;

• Transfer of functions - providing for a function of an EU entity to be exercised by a 
public authority in the UK, where a choice as to whether that should be amended to 
be the Secretary of State for Scotland, Scottish Ministers or somebody else is 
consistent with the devolution settlement or replicates what happens in practice now; 

• Updating references which are no longer appropriate once the UK has left the EU, 
such as provisions which refer to “member states other than the United Kingdom” or 
to “other EEA states”

This is an illustrative list and not a comprehensive view of what falls into this category. 

• Category B

Matters in category B are considered to be more significant than those contained in category 

A. Again these are proposals for UK SIs containing relevant provision which the Scottish Ministers
must notify to the Scottish Parliament prior to granting consent in the way described above. It
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is expected, however, that these are matters where the lead committee may wish to take 
evidence on the notification from the Scottish Government (and potentially from external 
stakeholders where it is felt that the notification is particularly significant). A committee would 
not be obliged, however, to take evidence. Again, based on its consideration of the notification, 
a committee could come to the view that the Scottish Parliament should not give its approval to 
the Scottish Ministers giving their consent to UK Ministers.  

Category B 

It is expected that proposals for instruments falling into this category will have one or more 
of the following characteristics: 

• Proposals where a more significant policy decision is being made by Scottish
Ministers.

• Proposals predominantly concerned with technical detail but which include some 
more significant provisions that may warrant subject committee scrutiny;

• Transfer of functions - providing for a function of an EU entity to be exercised by a 
public authority in the UK where there is a policy choice with significant implications 
about which public authority it should be e.g. a regulatory function exercisable by 
either SEPA or Scottish Water where Parliament may have an interest in the policy 
choice made by Scottish Ministers

• Replacement, abolition, or modification of certain EU functions that have significant 
implications e.g. reporting (both receiving and making reports), monitoring, 
compliance and enforcement;

• Sub-delegation - creating or amending a power to legislate, for example transferring 
EU legislative powers to a UK public authority;

• Provision which materially increases or otherwise relates to a fee in respect of a 
function exercisable by a UK public authority. This could include changes to the group 
of bodies or individuals required to pay such fees;

• Provision which creates, or widens the scope of, a criminal offence, or which 
increases the penalty which may be imposed in respect of a criminal offence;

• Provision which involves a significant financial impact on individuals, business, public 
sector or the economy (this could be automatically elevated to category C if it met a 
particular financial threshold);



CONVENERS GROUP  

• Provision which creates, widens the scope of, or increases the level of fine for a fixed 
penalty.

This is an illustrative list and not a comprehensive view of what falls into this category. 
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• Category C

Finally, there are matters that it is considered should be subject to joint procedure in 
the UK and Scottish Parliaments, in accordance with paragraph 2 of Schedule 7 to the 
Act. These are matters where it is considered that the Scottish Parliament will wish to 
consider the terms of the instrument not the proposal to legislate. This protocol does 
not identify matters falling into the category, but on the basis of experience the Scottish 
Government may come to the view that there are matters that should automatically fall 
into this category. In these instances, this protocol is not engaged as the Scottish 
Parliament will be able to scrutinise the instrument under the joint procedure. However, 
this category is included in this protocol for reference, to enable the Scottish 
Parliament to recommend to the Scottish Government that a proposal which may 
result in a UK SI is taken forward as an instrument under joint procedure. Reporting  

23. The lead Committee is under no obligation to use the full 28 day period
outlined above, and may instead wish to write to the Scottish Government at
an early stage to confirm that it is content with the Scottish Ministers’
proposal to consent to the proposals being included in a UK SI.

24. However, the Committee may wish to undertake consideration of the
proposal to consent to the matters being included in a UK SI and make a
report to the Parliament.

25. That report may make one of three recommendations—

1. That the Scottish Ministers should proceed to notify the UK Government
of their decision to consent to the proposals being included in a UK SI to
be made by UK Ministers.

2. That the Scottish Ministers should not consent to the proposal being
included in a UK SI to be laid solely in the UK Parliament and instead
request that the proposals be included in a UK SI to be made under the
joint procedure.

3. That the Scottish Ministers should not consent to the proposals being
included in a UK SI and instead should include the proposals in an SSI.

26. If a committee makes a recommendation as mentioned at sub-paragraph 2
or 3 of paragraph 26 then the lead Committee should notify the Scottish
Government in writing. The Scottish Government should normally be given
7 days to respond. If the Scottish Government does not agree to the
recommendation made then the Parliamentary Bureau should---

• by motion propose that the Scottish Parliament agrees to the Committee’s
recommendation, and
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• schedule time in the chamber for debate on the motion.

27. That debate may take place after the period of 28 days has expired, but
should take place within 14 days following the expiry of the 28 day period.

28. If the Scottish Parliament agrees to the motion the Scottish Government
would normally not consent to the proposal being included in a UK SI and
would either request that the proposal be included in a UK SI to be made
under the joint procedure or include the proposal in an SSI, depending on
what the committee recommended.

Phase 4 – finalisation of the SI 

29. Where the Scottish Ministers have consented to proposals being included in
a UK SI to be made by UK Ministers the UK Government will proceed with
drafting, or finalising the SI in question. The Scottish Government will track
which UK SI or SIs the proposals are included in. When in receipt of a draft
SI, the Scottish Government will take a view as to whether the SI reflects the
proposals that were consented to. The Scottish Government will either—

• Advise the Scottish Parliament when the SI is laid in the UK Parliament
and that it is content that the SI is drafted in a manner that is consistent
with the consent granted.

• Advise the Scottish Parliament in writing to the lead Committee and the
Delegated Powers and Law Reform Committee that there has been a
variation in the approach taken to the proposals included in the SI, but
that the variation is not so significant as to engage the need for a further
process of obtaining the Parliament’s approval. The letter will explain the
Scottish Government’s reasons.

• Advise the Scottish Parliament that there has been a more substantive
variation to the approach taken to the proposals included in the SI and
that as such it no longer reflects what the Scottish Parliament approved
and that an SSI will be laid or alternatively the instrument will be subject
to the joint procedure. Revisions to this protocol

30. This protocol will be kept under review. The Scottish Government or the
Scottish Parliament may propose revisions to the protocol and both will need
to agree to any revisions made.
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NOTE ON PREPARATIONS FOR HANDLING BREXIT-RELATED LEGISLATION 

Introduction 

1. This note provides an update on a number of issues relating to the handling of
the legislative workload required to prepare for exit from the European Union.
It is based on the current position but there are obviously a number of scenarios
that could play out and officials are preparing for those.

2. It is our intention to provide further updates after the summer recess and as the
position develops. In addition, officials from all relevant areas will work together
with individual committees to support them in their scrutiny role.

Primary legislation 

3. The European Union (Withdrawal) Bill was passed by the UK Parliament on 20
June 2018.

4. The UK Withdrawal from the European Union (Legal Continuity) (Scotland) Bill
continues to be the subject of a Supreme Court referral. It cannot proceed
further until the reference is withdrawn or determined. The case is due to be
heard on 24-25 July with a decision to be announced sometime later.

5. The legislative arrangements under which the Scottish Parliament will consider
the secondary legislation necessary to prepare devolved law for the effect of
withdrawal from the European Union will not be clear until the decision of the
Supreme court is known.

6. The powers to correct deficiencies under either bill become operable
immediately on Royal Assent. The Parliament needs to be in a position to
scrutinise any subordinate legislation that is brought forward at that point.

Secondary legislation 

7. In his statement on 19 June, the Minister for UK Negotiations on Scotland’s
Place in Europe advised the Chamber that he would provide the Parliament
with initial details of the programme of Brexit-related secondary legislation early
next term.

8. While the volume of secondary legislation which will require to be scrutinised
by the Parliament is not yet clear, it is anticipated that it will be significant. The
current planning assumption is that the programme of the secondary legislation
will require to be disposed of by Brexit day on 29 March 2019.

9. Conveners will be aware that a joint working group involving Scottish
Government and Scottish Parliament officials has prepared two protocols
designed to maximise the Parliament’s ability to scrutinise Brexit-related
secondary legislation. The protocols (attached) were published along with the



Scottish Government’s supplementary LCM on the European Union 
(Withdrawal) Bill. 

10. One of the protocols provides a mechanism for the Parliament to scrutinise
proposals by the Scottish Ministers that Brexit-related legislative deficiencies in
devolved areas are dealt with through UK secondary legislation under the
European Union (Withdrawal) Bill. In this case the Parliament’s role would be
to scrutinise the decisions of the Scottish Ministers rather than the instruments
themselves.

11. The other protocol deals with the correction of deficiencies by secondary
legislation laid in the Scottish Parliament. It is intended to assist subject
committees in managing a substantial increase in the volume of instruments
they require to scrutinise before March 2019.

12. In both cases the protocols seek to differentiate between different categories of
instruments to assist the Parliament and it committees to target scrutiny in an
appropriate manner.

13. It is recognised that the protocols will need to be revised in light of the ultimate
position reached on the European Union (Withdrawal) Bill and UK Withdrawal
from the European Union (Legal Continuity) (Scotland) Bill.

14. Conveners will also be aware the UK Withdrawal from the European Union
(Legal Continuity) (Scotland) Bill includes provision for there to be a
parliamentary “sifting” role to decide whether the appropriate procedure had
been applied to SSIs made under this Bill at the point of laying. Working
arrangements for supporting this role are still to be developed by the joint
working group.

Other UK Brexit-related legislation and frameworks 

15. Conveners will wish to note that a number of other UK bills required to deliver
Brexit are yet to be published by the UK Government. An LCM on the Trade
Bill, introduced in the House of Commons in November 2017, is under
consideration by the Finance and Constitution Committee. It is possible that
LCMs may be introduced in relation to the other bills as they emerge.

16. In addition, there will be a number of common UK frameworks. The UK
Government has published a framework analysis setting out areas of EU law
that intersect with devolved competence in Scotland, Wales and Northern
Ireland. This states that there are:
• 49 policy areas where no further action is required;
• 82 policy areas where non-legislative common frameworks may be required;
and
• 24 areas where legislative frameworks might be needed.

17. 111 of these areas fall within the devolved competence of the Scottish 
Parliament. In addition the framework analysis includes 12 further policy areas 

http://www.scottish.parliament.uk/S5_Finance/Reports/20180307_FINAL__Frameworks_analysis_for_publication_on_9_March_2018.pdf


that the UK Government believes are reserved but are subject to ongoing 
discussions with the devolved administrations. 

18. Scrutiny of common frameworks and of any LCMS will add further to
committees’ scrutiny workload.

Susan Duffy 
Judith Morrison 
Tracey White 
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